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For Admiralty - 

I 

« 

Admiralty Courts * 
Alien, Immigration 
Anchors, Marking of 
Arbitration 
Blockade - 

Blowing up Ship 
Canal Boats 

Cannls 
Carriers • 


S!ee title Admiralty ; Constitutional 
* Law. 

,, Admiralty. 

,, Aliens. 

,, Trade and Trade Unions. 

,, Arbitration. 

,, Constitutional Law ; Prize 

Law and Jurisdiction. 

„ Criminal Law and Procedure. 

,, Public Health and Local 

Administration- 
„ Railways and Canals. 

„ Carriers ; Railways and 

Canals. 
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For Casting away Sh%p - - See ti\ 

Chain Cables^ Marking of • „ 

Compensation for Injury - ,, 

Concealing Buoys, Lights etc, , , 

Consuls and Consular Officers 
Contraband of War - - „ 

Courts of Survey , . 

Criminal Law - - - ,, 

Customs 

Cutting away Buoys - 
Damages - - - - 

Duties and Liabilities of 
Masters under Customs 
Acts 

Embargo - - - - 

Excise - - • • 

False Lights 

Fishing Boats - - - ,, 

Forgery of Documents 
Impeding Life Saving 
Inland Waters - - - . 

Insurance of Seamen - 
Insurance of Ships etc. 

Licences to Trade 
Marine Insurance 
Marine Store Dealers- 
Master and Servant - 
Naiiomd Ilenlih Insurance - 
Nat'dl Discipline 
Negligence- 
Old Metal Dealers 
IHracy 

Fleas lire Boats - - - ,, 

Possessory Liens 

Prize - - - - 

Protection of Public Officers 

Quarantine - - - ,, 

Railway Steamboats - 
Royal Navy - - - ,, 

Sealing - - - - 

Through Traffic - 

Waterways 


Whaling - - - ^ - 

Wreck, Stealing fiom 
Wrecking - - - - 


Cbibiinal Law*an^d Pkocedube. 
Trade and Trade Unions. 
Master and Servant. 

Criminal Law and Procedure. 
Constitutional Law. 

Prize Law and Jurisdiction. 
Courts. 

Criminal Law and Procedure. 
Revenue. 

Criminal Law and Procedure. 
Damages. 


Revenue. 

Constitutional Law. 

Revenue. 

(Criminal Law and Procedure. 
Fisheries. 

Criminal Law and Procedure. 
Criminal Law and Procedure. 
Waters and Watercourses. 
Insurance : Work and Labour. 
Insurance. 

Uevenue. 

Insurance. 

i'RADE AND TrADE UNIONS. 

Master and Servant. 

Work and Labour. 

Royal Forces. 

Megligence. 

Trade and Trade Unions. 
Criminal Law an o Procedure. 
Public Health and Local 
Administration. 

Lien. 

Prize Law and Jurisdiction. 
Public Authorities and Public 
Officers. 

Public Health and Local 
Administration. 

Railways and Canals. 

Royal Forces. 

Fisheries. 

(Carriers ; Raiiwats and 
Canals. 

Easements and Profits a 
Prendre; Highways, 
Streets, and Bridges; 
Waters and Watercourses. 
Fisheries. 

Criminal Law and Procedure. 
Criminal Law and Procedure. 


SHIP’S PAPERS. 

See Sthpping and Navigation. 

SHIPWRECK. 

See Admiralty ; CRiaiiNAL Law and Procedure ; Insurance 
Shipping and Navigation. 
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SHOEBLACKS. 

See, Stiikist and Akriad Tbappio. 

SHOOTING. 

See CRiMiNAii Law and Pbooedubb ; Game ; Waters and 

W ATBROOURSES. 

SHOP ASSISTANTS. 

See Factories and Shops, 

SHOP CLUBS. 

See Clubs. 

SHORE. 

See Boundaries, Fences, and Party WAUiiS ; Constitutional 
Law ; Waters and Watercourses. 

SHOWS. 

See Theatres and Other Pi. aces oe Entertainment. 

SIDESMEN. 

See Ecclestastical Law. 

SIDINGS. 

See Carriers ; Railways ANt> Canals ; Rates and Rating. 

SIGN MANUAL. 

See Constitutional Law. 

SIGNATURE. 

See Contract ; Deeds and Other Instruments ; Guarantee ; 

Sale- of Goods ; , Wills. 

SILVER. 

See Constitutional Law. 

SIMONY. 

See Ecclesiastical Law. 

SINKING FUND. 

See Local Government ; Bbvknub. 



Table of Contents. xaci * 

SITE VALUE. 

See Revenue. 

SITTIN(i AND PEW RENTS. 

Set Ecclesiastical Law. 

SITTINGS. 

See Time. 

SKIMMED MILK. 

See Food and Drugs. 

SKY SIGNS. 

See Higiiwavs, Streets, and Bridges ; Public Health 
AND Local Administration. 

SLANDER. 

See Criminal Law and Procedure ; Libel and Sia.ndeb. 

SLANDER OF GOODS. 

See Trade and Trade Unions. 

SLANDER OF TITLE. 

See Tort. 

SLANDER OF WOMEN. 

See Libel and Slander. 

■» 

’ SLATE CLUBS. 

See Bankruptcy and Insolvency : Friendly Societies. 
SLAtrGHTER-HOUSES. 

See Animals ; Public Health and LocIl Administration. 

SLAVE TRADE. 

See Admiralty ; Criminal Law and Procedure : Tbade and 

Trade Unions. 

SMALL DWELLINGS. 

See Small Holdings and Small Dwellings. ‘ 
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Sub-sect. 1 . Adaptation for Small Holdings - - 686 
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Sub-sect. 3. Letting ------- 690 
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Part II. Small Dwellings 695 
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Sub-sect. 1. In General 700 

Sub-sect. 2. In the Metropolis ----- 702 


For Aqriculturo • • - 

AlloimenlB 

Compulsory Purchase 

Local Government * 
Open Spaces - 


Public Health • • • 

Water Supply to Small 
Houses 


See title Agriculture* 

Allotments, 

,, Compulsory Purchase of Land 
AND Compensation. 

,, Local Government. 

Commons and Rights of Common ; 
Open Spaces and Recreation 
Grounds. 

o Public Health and Local Ad- 
ministration. 

Water Supply, 
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SMALLPOX. 

See Medicine and Pharmacy ; Pubmc Health and 
Local Administration. 

SMOKE. 

See NtrrsANOB; Public Health and Local Administration; 
Railways and Canals. 

SMOKING. 

See Infants and Children. 

SMO KING COMPARTiMENTS. 

See Ratlway.s and Canals. 

SMIKUJLING. 

See Criminal Law asi> I’rocedurb. 

SNOW. 

See Hkjiiways, Streets, and Buidues; Nuisance. 

SNUKF. 

See Revenue. 

SOCAGE. 

See Infants and Children ; Real Property and 
Chattels Real. 

SOCIETIES. 

See BtnLDiNO Societies; Clubs; Friisndly Societies; 
Industiual, Provident, and Similar Socibtie.s , Literary 
AND Scientific Institutions ; Loan Societies ; Trade 
, AND Trade Unions. 

SODOMY. 

See Criminal Law and Prooedurb. 

SOLD NOTE. 

See Sale of Goods ; Stock Exohanoe 

SOLDIERS. 

See Royal Forces. 
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SOLEMN FORM. 
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SOLTCETOR-GP]NERAL. 

See Barristers ; Constitutional Law. 
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Part VJIl. London Agents 844 
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For Agency . * - 

Arbitrations 
Attorney -General 

Barristers 

Champerty 

Deedit, l^tP])oialioi\ of 


Mainlenanvc 
Notaries - - -* 

Plead in gh- 

P rad tec and Ptocedarc 


Soliciior-Oenernl 

Title, InvesUgalion of 
Wills, Preparation oj 


See title Age^joy. 

„ ARBiaitAriON. 

,, BAIlllISTKItS ; CJONSTITUTIONAE 

Law. 

„ Hauristers. 

,, Acnov 

, Hills op Sali: ; 15om»s , 1>ekijs 
and Oiijjiit Instruments ; 
Family Arrangements; Land- 
lord anj> Tenant; Mortgage; 
PaRTN ERSRI P ; ReaL PROPBRTy 

AND Chattels Real; Sale op 
L AN D ; SeTTLEMEN TS. 

,, Action. 

Notaries. 

,, Pleading; Practice and Pro- 
cedure. 

,, Action ; Admiralty ; 1> \nk- 

RUPTcr AND ■ Insolvency ; 
(Coroners; Countv Courts; 
1 Courts ; Criminal Law and 
Procedure; (’rown Practice; 
Discovert, Inspection, and 
Interrogatories ; Ecclesias- 
ti^cal Law; Evidence; 
Execution ; Executors and 
Administrators ; Injunction ; 
Interpleader ; Judgments 
and Orders ; Limitation op 
Actions; Magistrates; 
Mayor’s Court, London ; 
Pleading ; Practice and 
Procedure ; Set-off and 

Co UN TERCLAIM . 

„ Barristers ; Constitutional 

Law. 

„ Sale op Land. 

„ Wills. 
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SOMALILAND. 

See DlirENOENCIBS AND COLONIES. 

SORCERY. 

See Criminal Law and Pkooedube. 

SOUTH AFRICA. ‘ 

See Djbfendenoies and Colonies. 

SOUTH AUSTRALPA. 

See Dependencies and Colonies. 

SOUTHERN NIGERIA. 

See Dependencies and Colonies, 

SOUTHERN RHODESIA. 

See Dependencies and Colonies. 

SOVEREIGN. 

See Constitutional Law. 

SOVEREIGNS AND STATES. 

See Constitutional Law ; Conflict of Laws. 

SPARKS. 

See Agricdltubb ; NsaLiaBNCE ; Railways and Canals. 

SPEAKER IN THE HOUSES OF PARLIAMENT. 
See Parliament. 

SPECIAL CASE. 

See Courts ; Intoxicating Liquors ; Magistrates ; 
Practice and Procedure. 

SPECIAL CONSTABLE. 

See Police. 

SPECIAL DAMAGE. 

See Damages. 
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SPEf'IAL G RAN I’S OF ADMINISTRATION. 

See Executors and Administrators. 

SPJ^CIAD INDORSEMENT. 

See .Judomentjs and Orders ; Pleading ; L'bactioe 
AND Procedure. 

SPECIAL .JURY. , 

See .JaRiE.s ; Practice and Procedure. 

« 

SPECIAL LICENCE TO MARRY. 

See Hu.sband and Wife. 

SPECIAL OCCUPANT. 

See Descenc and Distribution; Heal Propbiity 
AND Chattels Heal. 

SPECIAL HESOLUTION. 

See Companies. 

SPECIAL SESSIONS. 

See Courts ; Intoxicatino Liquors : Maolstrates. 

SPECIAL VERDICT. 

See Juries. 

SPECIALTY DEBTS. 

See Bonds ; Contract ; Exeoutob.s and Administratok.s. 

« 

SPECIFIC DELIVERY OF CHATTELS. 

Sec Specific Performance ; Tj^oveb and Detinue. 

SPECIIiXC DEVISE. 

See Executors and Administrators ; Wills. 

SPECIFIC GOODS. 

See Sale of Goods. 


SPECIFIC LEGACY. 

See Executors and administrators ; Wills. 



ABBBEVIATIONS 

USED IN THIS WS>BK. 


A. O. (preceded by date). , Law Heports, Appeal Cases, House of Lords, since 

1890 {e.g. [1891] A. O,) 

A, -Q. . . , . Attorney- General • 

Act. . . Acton’s Reports, Prize Causes, 2 vols., 1809 — 1841 

Ad. A El. Adolphus and Ellis’s Reports, King’s Bench and 

Queen’s Bench, 12 toIs., 1884 — 1842 

Adam .. Adam’s Justiciary Reports (Scotland), 1898 — (current) 

Add. . . Addams’ Ecolesiaetical Reports, 3 vols., 1822 — 1826 

Adv.- Gen. , . Advocate-General 

Ale. AN. . . Alcock and Napier’s Reports, King’s Bench (Ireland), 

1 vol., 1813—1833 

Ale. Reg. Cas. . . Alcock’s Registry Cases ^Ireland), 1 vol., 1832 — 1841 

Aleyn .. .. Aleyn’s Reports, King’s Bench, fol., 1 vol., 1646*—1649 

Amb. . . . , . . Ambler’s Reports, Chancery, 2 vols., 1725 —1783 

And. . . . . Andorson’s Repoi^s, Common Pleas, fol., 2 parts in 

one vol., 1535 — 1605 

Audr. .. .. .. Andrews’ Reports, King’s Bench, fol., 1 vol., 1737 — 

1740 

Anon. . , . . , . Ationymous 

Aust. . . . . Anstruther’s Reports, Excheq^uer, 3 vols., 1792 — 1797 

App. Cas. . . Law Reports, Appeal Cases, lioiise of liords, 15 vols., 

1875—1890 

Arkley .. .. Arkley’s Justiciary Reports (Scotland), 1 vol., 1846-^ 

1848 

Ann. M. & O. . . Armstrong, Macartney, and Ogle’s Civil and Criminal 

Reports (li eland), 1840 — 1842 

Arn. , .. .. Arnold’s Reports, Common Pleas, 2 vols., 1838 — 1839 

Arn. & H. .. .. Arnold and Hodges’ Repoits, (Queen’s Bench, 1 vol., 

1840—1841 

Asp. M. L. C. . . .. Aspinairs Maritime Law Cases, 1870 — (current) 

Ashb. . . Asnburiior’s Principles of Equity, 1902 

Atk. .. Atkyns’ Reports, Chancery, 3 vols., 1736 — 1764 

Ayl. Pail. . . . Ayliife’s New Pandect of Roman Civil liuw 

Ayl. Par. . . . . Ayliffe’s Parergou Juris Canouici Auglicani 

B. AAd. .. .. Baruewall and Adolphus' Reports, King’s Bench, 

5 vilfl., 1830—1834 

B. & Aid. Baruewall and Aldersou’s Reports, King’s Bench, 

6 vols., 1817—1822 

B. & C. . . Barnewall and Cresswell’s Reports, King’s Bench, 

10 vols., 1822—1830 * 

B. & S. . , . . Best and Smith’s Reports, Queen's Bench, 10 vols., 

1861—1870 

Bac. Abr. . . . , Bacon’s Abridgment 

Bail Ct. Cas. Bail Court Cases (Lowndes and Maxwell), 1 vol., 

1852—1854 

Baild. . . , , . , Baildon’s Select Cases in Chancery (Seldon Society, 

Vol. X.) 

Ball A B. . . Ball and Beatty's Reports, Chancery (Ireland) . 

2 vola, 1807—1814 

Bankr, A Ins. R. . . Bankruptcy and Insolvency Reports, 2 vols., 1853 — 

1855 
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Bar. & Am. 

Bar. & Auet. 

Bam. (cri.) 

Barn. (k. b.) 

Barnes . . 

Batt. 

Beat. 

Beav. 

Beav. Wal. 

Beaw. 

Bellevre 

Bell, C. 0. 

Bell. Ct. of Sesfl. 

Bell, Ct. of Sees. fol. 

Bell, Diet. Dec. 

Bell, Sc. App. . . 

Belt’s Sup. 

Beni. 

Ben . dt D. 

Bing. 

Bing. (n. o.) 

Bitt. Frac. Cas. . . 

Bitt. Bep. in Gh. 

Bl. Com.. 

Bl. D. & Oab. . . 

Bli 

BU. (N. 0.) 

Bos. & P. 

Bos. & P. (n. r.) 

Bract. 

Bro. Abr. ' . . 
Bro. C. C. 

Bro. £ec. Bep. . . 

Bro. (X. 0.) 

Bro. Pari. Gas. . . 
Bro." Supp. to Mor. 
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Barron A Arnold's Election Oases, 1 toL, 1843 — 1646 
Ban on A Austin's Election Cases, 1 vol., 1842 
Barnardiston’s Reports, Chanceiy, fol., 1 voL, 1740— 
1741 

Baniardiston’s Reports, King's Bench, fol., 2 toIs., 
1726—1734 

Barnes' Notes of Gases of Practice, Common Pleas, 
1 vol., 1732—1760 

Batty's Reports, King's Bench (Ireland), 1 vol., 1826 
—1826 

Beatty's Reports, Chancery (Ireland), 1 vol., 1813 — 
1830 

Beavun’s Reports, Rolls Court, 36 vole. , 1S38 — 1866 
Beavan and Walford’s Railway Pailiameiitary Cases, 
1 vol., 1846 

Eeawes’s Lex Mercatoria 

Bellewo's Cases temp. Richard II., King’s Bench, 
1 vol. 

T. Bell’s Crown Cases Reserved, 1 vol., 1868 — 1860 
R. Bell’s Decisions, Court of Sossiou (Scotland), 1 vol., 
1790—1792 

R. Boil’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1794 — 1795 

S. S. Boll’s l^ictionary of Decisions, Court of Session 
(Scotland), 2 vols., 1808—1833 

S. S. Bell’s Scotch Appeals, House of Lords, 7 vols., 
1842—1850 

Belt’s Supplement to Vo.'-ay Sen., Chancery, 1 vol., 
1740—1756 

Beiiloe’s (or Bendloe’s) Reports, King's Bench and 
Common Pleas, fol., 1 vol., 1515 — 1627 
Benloe and Dalison's Reports, Common Pleas, fol., 

1 vol., 1357—1579 

Bingham's Reports, Common Fleas, 10 vols., 1822 — 
1834 

Bingham’s New Cases, Common Pleas, 6 vols,, 1834 
—1840 

Bibtloston's Practice Cases in Chambers under the 
Judicature Acts, 1873 and 1875, 1 vol., 1876 — 1876 
Bittlestoii’s Reports in Chambers (Queen’s Bench 
Division), 1 vol., 1883 — 1884 
Blackstone’s Commentaries 

Blackhara, Dnndas, and Osborne’s Reports, Fractico 
and Nisi Prius (Ireland), 1 vol., 1846 — 1848 
Bligb’s Reports, House of Lords, 4 vols., 1819 — 1821 
Bligh's Reports, House of Lords, New Series, 1 1 
vols., 1827—1837 

Bosanquet and Pullor’s Reports, Common Pleas, 
3 vols., 1796—1804 

Bosanquet and Pullor’s New Reports, Common Pleas, 

2 vols., 1804—1807 

Bracton De Iiogibus et Consuotudinibus AngUss 
Sir J. Brooke’s Abridgment 

W. Brown’s Chancery Rej^rts, 4 vols., 1778 — 1794 
W. G. Brooke’s Ecclesiastical Reports, Privy Council, 
1 vol.. 1850—1872 

Sir R. Brooke’s New Cases, 1 vol., 1515—1558 
J. Brown’s Cases in Parliament, 8 yds., 1702 — 1800 
M. P. Brown’s Supplement to Moiison’s Dictionary 
of Decisions, Court of Session (Scotland), 5 vols. 
M. P. Brown's Synopsis of Decisions, Court of Session 
(Scotland), 4 vols., 1532 — 1827 
Broderip and Bingham's Reports, Common Fleas, 

3 vols., 1819—1822 
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Privy Council, 1 voL, 1705—1864 

Broun Broun's Justiciary Bepoi'ts (Scotland), 2 vols., 1842^ 

1845 

Brown. & Lush. . . Browning and Lushington’s Beports, Admiralty, 

1 vol., 1863—1866 

Brownl Brownlow and Goldefiborough’s Beports, Common 

Pleas, 2 parts, 1569 — 1624 

Bruce Biiice's Decisions, Court of Session (Scotland), 1714 

-1715 

Buchan Buchanan’s Beports, Court of Session and Justiciary 

(Scotland), 1806—1813 

Buck Buck’s Oases in Bankruptcy, 1 voL, 1816 — 1820 

Bulst Bulstrode’s Reports, Binges Benc^, foL, 3 parts in 

1 vol., 1610—1626 

Bunb Biinbury’s Beports, Exchequer, fol., 1 yol., 1713 — 1741 

Burr Burrow’s Beports, King’s Bench, 6 vols., 1756 — 1772 

Burr. S. C Burrow’s Sottlement Cases, King’s Bench, 1 vol., 

173.3—1776 

BiuTell Burrell’s Reports, Admiralty, ed. by Marsdeu, 1 yol., 
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Ch. App. . . 
Ch. D. .. 
Oh. Bob. • • 


Court of Appeal 

Oommon Bench Reports, 18 vols., 1845 — 1856 
Common Beiioh Reports, New Series, 20 vols., 1656— 
1865 

Court of Criminal Appeal 

Central Criminal Court Cases (Sessions Papers), 1834 
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Common Law Reports, 3 vols., 1853 — 1855 
Law Reports, Common Pleas Division, 5 vols., 1875 
—1880 

Carrington and Payne’s Repoi-ts, Nisi Frius, 9 vols., 
1823—1841 

Cababe and Ellis's Reports, Queen’s Bench Division, 
1 vol., 1882—1885 

Caldecott’s Magistrates Cases, 1 vol., 1777 — 1786 
Oalthrop’s City of Loudon Cases, King’s Bench, 1 vol., 
1609— 1618 

Campbell’s Bepoi'ts, Nisi Prius, 4 vols., 1807 — 1816 
Carpmaol’s Patent Cases, 2 vols., 1602—1842 
Carrington and Borwan’s Reports, Nisi Frius, 3 vols., 
1843—1853 

Carrington and Marshman’s Reports, Nisi Prius, 
1 vol., 1841—1843 

Cai'ter’s Reports, Common Pleas, fol, 1 yol, 1664 — 

‘ 1673 

Cartbew’s Reports, King’s Bench, fol, 1 vol, 1687— 
1700 

Cary’s R^orts, Chancery, 1 vol. 

Casas in Ohanoery, fol, 3 parts, 1660 — 1697 
Gases of Practice, King’s Bench, 1 vol, 1655 — 1775 
Cases of Settlements and Removals, 1 vol., 1689— 
1727 

Cases temp. Finch, Chancery, fol, 1 vol, 1673 — 1680 
Select Cases temp. King, Chancei^, fol, 1 vol, 1724 
—1733 

Cases in Equity temp. Talbot, fol, 1 vol, IWO— 1737 
Law Reports, Chancery Division, since 1890 (s.p., 
[1891] 1 Oh.) 

Law Beports, Chancery Appeals, 10 vols., 1865 — 1875 
Law Beports, Chancery Division, 46 vols., 1875—1890 
Ohristopner ^binson’s Beports, Admiralty, 6 vols. 
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Craw. & ih 


. . Charley’* New Praotioe Beports, 3 ▼ole,, ldf5 — 1876 
. . Ch:irley*s Clhainber Cases, 1 vol., 1875 — 1876 

CJiitty’a Practaoe Bepor&, King’s Bench, 2 yola,, 
1770—1822 

Clark and Filinelly’s Beports, House ol Lorde, 12 
vole., 1831—1846 

Clayton’s Reports and Pleas of Assises at Torke, 

1 tol., 1631— 1050 

Clifford and Hiokords’ Lohus Standi Reports, 3 tol8.> 
1873—1884 

. . Clidord aud Stephens* Locus Standi Reports, 2 tolSk, 
1867—1872 

. . Cockbum and Rowe’s Eleotion Cases, 1 vol., 1833 
. . Coke’s Entries 
. . Coke’s Institutes 
. . Cbke ou Jjittleton (1 Inst.) 

. . Coke’s Reports, 13 parts, 1572 — 1616 
. . Collyer’s Repoi^, Chancery, 2 vols., 1844 — 1846 
. . Colleotauea JundTca, 2 vols. 

.. Collea’ Cases in Parliament, 1 voL, 1697 — 1713 
.. Ooltmon’s Registration Cases, 1 vol., 1879 — 1885 
. . Comyiis* Reports, King’s Bench, Common Pleas, and 
Exche(]|Uer, fol., 2 vols., 1695 — 1740 
. . Commercial Cases, 1895 — (current) 

, . Comyns’ Digest 

. , ComborbacVs Reports, King’s Bench, fol., 1 vol., 
1685—1698 

. . Connor and LaWSon’s Rej orts, Chancery (Ireland), 

2 vols., 1841—1843 

. . Cooke and Alcock's Reports, King’s Bench (Ireland), 
1 vol., 1833—1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., 
1706—1747 

. . Cooke’s Practical Register of the Common Pleas, 

1 vol., 1702—1742 

. . G. Cooper’s Reports, Chancery, 1 voL, 1792 — 1815 
. . 0. P. Cooper’s Beports, Chancery Practice, 1 vol., 

1837— 1838 

0. P. Cooper’s Cases temp. Brougham, Chancery, 

1 vol., 1833—1834 

Ol P. Cooper’s Cases temp, Cottenham, Chancery, 

2 vols., 1846 — 1848 (and misoellaneous earlier cases] 
Corbett and DanieU’s Election Cases, 1 vol., 1819 
Oouper's Justiciary Reports (Scotland), 6 vole., 1868 

—1885 

.. Cowper’s Beports, King’s Bench, 2 volsi, 1774 — 
1778 

E. W. Cox’s CiimiifhlLaw Cases, 1843 — (current) 

Cox aud Atkinson’s Registration Appeal Cases, 1 vol., 
184:3—1846 

S. 0. Cox's Equity Caues, 2 vols., 1745 — 1797 
Cox, Macrae, and Hertslet’s County Courts Cases and 
c Appeote, Vol. L, 1840—1852 

Crompton and Jervis’s Reports, Exchequer, 2 voLb., 
1830—1832 

Crompton aud Meeson’s Reports, Exchequer, 2 vols., 
1832—1834 

Crompton, MeesOn, and Roeooe’s Reports, Exchequer, 
2 vols., 1834—1835 

Craig and PhUlipa’ Reports, Chancery, 1 voL, 1840 — 
1841 

Cohen’S Criminal Appeal Reports, 1909 — fourrent) 

• • Crawfoiil and Dix s Circuit Cases (Ireland), 3 tols.| 

1838— 1846 
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Groke’e Beports temp, CbarLee 1., ilmg*s Bench and 
Gommon Pleas, 1 yoL, 1625 — 1641 
Oroke’s Beports Ump, Elizabeth, King’s Bench gnd 
Gompion Pleas, 1 vol., 1582—1603 
Groke’s Beports tev^p, James I., King’s Bench and 
Gommon Pleas, 1 yoL, 1603 — 1625 
Gruise's Digest of the Law’ of Beal Property, 7 vole. 
Gunuiiigham's Beports, King’s Bench, foL, 1 vo}., 
1734—1735 

Curteis’ Ecclesiastical Reports, 3 vola, 1834 — 1844 
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Dan. A LI. 
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Dea. A 3w. 
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Dods. 

Donnelly 
Dong. EL Gas. . , 
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Dow 

Dow A Gl. 


Dow. A L. 


Dabymple’s Decisions, *Gourt of Session (Sootlond), 
fol., 1 yoL, 1698—1720 

Darnell’s Reports, Exchequer in Equity, 1 yoL, 1817 
—1823 

Danson and Lloyd’s Mercantile Gases, 1 yoL, 1828 — 
1829 

Davison and Menyale’s Beports, Queen’s Bench, 
1 voL, 1843—3844 

Davies’ Patent Gases, 1 voL, 1785—1816 
Davys* (or Davies' or Davy's) Bepoits (Ireland), 
1 voL, 1604—1611 

Day's Election Oases, 1 vol , 1892 — 1893 
Deane and Swabey’s Ecclesiastical Beports, 1 yol., 
1856—1857 

Deacon's Bepoits, Bankruptcy, 4yols., 1834 — 1840 
Deacon and Ohitty’s Reports, Bankruptcy, 4 yols., 
1832- 1835 

Desxsly and Bell’s Grown Cases Boserved, 1 voL, 
1856—1858 

Dearsly's Crown Gases Beservod, 1 yol., 1852 — 1856 
Deas and Anderson’s Decisions (Scotland), 5 vols., 
1829—1832 

Do Gox’a Beports, Bankruptcy, 1 yol., 1844 — 1818 
De Gex, Fisher, and Jones’s Reports, Chancery, 
4 vols., 1859—1862 

De Gex and Jones’s Bepoits, Ohauceiy, 4 vols., 1857 
—1859 

De Gex, Jones, and Smith’s Beports, Chancery, 
4 vols., 1862—1865 

De Qex, Macnaghten, and Gordon's Beports, Ohan- 
. eery, 8 vols., 1851 — 1867 

De Qex and Smale’s Beports, Chancery, 5 vols., 1846 
—1862 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 
1835 

Dedison’s Grown Gases Reserved, 2 vols., 1844 — 1852 
Dickens’ Beports, Ghaiicery, 2 vols., 1559 — 1798 
Justinian’s Digest or Paudeots 

Dirleton's Decisions, Oourt of Session (Scotland), 
foL. 1 voL, 1665—1677 

Dodson’s Hearts, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Ghapeery, 1 voL, 1836—1837 
Douglas’ Elec^op Gases. 4 vols , 1774 — 1726 
Douglas’ Reports, Kmg*a Bench, 4 vols., 1778 — 1785 
Dow^s Reports, House of Lords, 6 vols., 1812—1818 
Dow and Glair's Reports, House of Lords, 2 vols., 
1827—1832 

Dowling and Lowndes* Piactioe Beports, 7 vole., 
1843—1849 
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Dow. & By. (k, n.) . . Dowling and Byland’s Beporta, King’s Benob, 9 vola., 

1822—1827 

Dow, A By. (m. c.) Dowling and Byland’s Magistrates’ Cases, 4 vols., 

1822—1827 

Dow. & By. (n. p.) Dowling and By land’s Boporta, Nisi Prius, 1 part, 

1822—1823 

Dowl. .. Dowling’s Practice Reports, 9 Tols., 1830 — 1841 

Dowl. (n. 8.) Dowling’s Practice Beports, New Series, 2 vols., 

1841—1843 

Dr. A Wal. Drury and Walsh’s Beports, Chanceiy (Ireland), 

2 vols., 1837—1841 

Dr. A War. .. Druiy and Warien’s Beports, Chancery (Ireland), 

4 vols., 1841—1843 

Drew. . . Drewry’s Reports, Chancery, 4 vols., 1852 — 1809 

Drew. A Sm. . , , . Dorewry and Smale’a Beports, Chancery, 2 vols., 1869 

—1866 

Drink water . . . , Drink water’s Beports, Common Pleas, 1 voL, 1839 

Drury teinp. Nap. . . Drury’s Beports temp, Napier, Chancery (Ireland), 

1 vol., 1858—1859 

Drui-y temp. Sug. . . Drury’s Beports temp, Sugden, Chancery (Deland), 

1 vol., 1811—1844 

Dugd. Orig, . . Dugdale’s Originos Juridiciales 

Dunl. (Ct. of } . . Dunlop, Court of Session Cases (Scotland), 2nd series, 

24 vols., 1838- 1862 

Dunning . .. Dunning’s Bepoits, King’s Bench, 1 vol., 1753 — 

1734 

Durie .. .. .. Dime’s Decisions, Court of Session (Scotland), fol., 

1 vol.. 1621—1642 

Dyer .. ., Dyer’s Beports, King’s Bench, 3 vols., 1513 — 1681 

R A B . . Ellis and Blackburn’s Beports, Queen’s Bench, 

8 vols., 1852—1858 

E. A E. . . . . . . Ellis and Ellis’s Beports, Queen’s Bench, 3 vols., 

1858—1861 

E. B. A E. . . . . Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench, 

1 vol., 1868—1860 

Eag. AY. . . . . Eagle and Younge’s Tithe Cases, 4 vols., 1223 — 1825 

East East’s Beports, King’s Bench, 16 vols., 1800 — 1812 

East, P. 0. . . . . East’s Pleas of the Crown 

Ecc. A Ad. . . . . Spinks’ Ecclesiastical and Admiralty Beports, 2 vols., 

1803—1855 

Eden .. .. .. Eden’s Beports, Chancery, 2 vols., 1767 — 1766 

Edgar . . . . . . Edgar’s Decisions, Coui t of Session (Scotland), fol., 

1724—1726 

Edw. .. .. .. Edwards’ Beports, Admiralty, 1 vol., 1808 — 1812 

Elohies . . . . . . Elchies* Decisions, Cotirt of Session (Scotland), 

2 vols., 1733—1754 

Eng. Pr. Cas. .. .. Bos^e’s English Prize Coses, 2 vols., 1745 — 1858 

Eq. Cos. Abr. . . . . Abridgment of Cases in Equity, fol., 2 vola, 1667— 

1744 

Eq. Bep. .. Equity Beports, 3 vols., 1(153— 1805 

Esp. . . ' . . j . Espinaeae’s Beports, Nisi Prius, 6 vols , 1793 — 1810 

Exoh. .• •• Exchequer Beports (Welsby, Hurlstone, and Gor- 

don). 11 vols., 1847 — 1856 

Ex. D. •• •. Law Reports, Exchequer Division, 6 vols., 1875— 

1880 

F. A F. . . , • . . Foster and Finlason’s Beports, Nisi Prius, 4 vols., 

1856—1867 

F. (Ct. of Sess.) . . Fraser, Court of Session Cases (Scotland), 5th series, 

1898—1906 
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of MBsion (Scotland), fol., Ist and 2nd series, 
21 vols., 1752—1825 
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1841 ’"-w. 

Falooner'a Decisions, Court of Session (Scotland}, * 
2 vols., fol., 1744—1751 

Falconer and Fitzherbert’s Election Gases, 1 voL, 16d5 
—1838 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 
1811—1817 

Fits- Gibbons’ Reports, Ring’s Benoh, fol., 1 vol., 
1728—1731 

Fit/berbeit’s Nature Brevium 

Flauagan and Kelly’s Reports, Rolls Couit (Ireland), 

1 vol., 1840—1842 

Fonblanque’s Repoits, l^ankruptcy, 2 parts, 1849 — 
1852 

Foi rest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forbes’ Decisions, Couit of Session (Scotland), fol , 

1 vol., 1705—1713 

Fortescue, De Laudibus Logum Angliae 

Foitescue’s Reports, fol., 1 vol., 1692 — 1736 

Foster’s Crown Cases, 1 vol., 1743 — 1760 

FountainhaJl’s Decisions, Court of Session (Scotland), 
fol., 2 vols., 1678—1712 

M. C. Fox and T. B. C. Smith’s Reports, King’s 
Bench (Ireland), 2 vols.. 1822—1825 

J. S. Fox and 0. L. Smith’s Registration Cases 
1 vol., 1886—1895 

Fieeman’s Ropoits, Chancery, 1 vol., 1660 — 1706 

Freeman’s Reports, King’s Bench and Common 
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Gib. Cod 
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Glib 
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Gouldsb. 
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Gale and Davison’s Reports, Queen’s Bench, 3 vols., 
1841—1843 

Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 
Gibson’s Codex Juris Ecclesiastici Anglicani 
GiUard’a Reports, Chancery, 5 vola, 1857 — 1865 
Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 
1714 

Gilbeit’s History and Practice of the Court of 
Common Pleas 

Gilbeit’s Reports, Chanceiy and Exchequer, fol., 
1 vol., 1700—1726 

Qilmour and Falconer’s Decisioiiq, Court of Session 
(Scotland), 2 parts, Fart I. (Gilmour) 1661 — 1666, 
• Part II. (Falconei) 1681—1686 
Glyii and Jameson’s Reports, Baukiuptcy, 2 vols., 
1819—1828 

GlanviUe, De Legibua et Consuetudmibua Begni 
Apgiice 

Glanvillo’s Election Cases, 1 voL, 1623 — 1624 
Glascock’s Repoits (Ireland), 1 vol., 1831 — 1832 
Godbolt’s Repoits, King’s iMnch, Common Pleas, 
and Exchequer, 1 vol., 1574 — 1^7 
Gouldsborougn’s Reports, Queen’s Bench and King’s 
Bench, 1 vol., 1586 — 1601 
Gow’b Reports, Nisi Prius, 1 vol., 1818 — 1820 
Gwillim’s Tithe Cases, 4 vols,, 1224 — 
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Hurlstone and Ooltman’s Reports, Exchequer, 4 vols., 
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Hurlstone and Norman’s Reports, Exchequer, 7 vols., 
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Hurlstone and Walmsley's Reports, Sxohequer, 

1 ▼ol., 1840—1841 

Clark’s Reports. House of Lords, 11 vols., 1847 — 1866 
Haggard’s Reports, Admiralty, 3 vole., 1822 — 1838 
Haggard’s Gousistori^ Reports, 2 rols., 1789 — 1821 
Haggard’s Ecclesiastioal Reports, 4 vols., 1827 — 1833 
Haues’s Decisions, Court of Session (Scotland), 

2 vols., 1766—1791 
Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

Harrison and Rutherfurd’s Reports, Common Pleas, 
1 voL. 1866—1866 

Ijarrison and Wollaston’s Reports, Ewing’s Bench 
and Bail Court. 2 vols., 1836 — 1836 
Harcarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1681—1691 

Hardies’ Reports, Exchequer, fol.,1 vol., 1655 — 1669 
Hare’s Reports, Chancei^, 11 vols., 1841 — 1863 
Hawki is’s Pleas of the Gro^n, 2 vols. 

Hayes’s Reports, Exchequer (Ii'elaud), 1 vol., 1830 — 
1882 

Hayes and Jones’s Reports, Exchequer (Iielaud). 
1 vol., 1832—1834 

Hemming and Miller’s Reports, Chancery, 2 vols., 
1862—1866 

Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 
1631 

Hobart’s Reports, Common Pleas, fo)., 1 vol., 1613 
—1625 

Hodges’ Reports, Common Pleas, 3 vols., 1835 — 
1837 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 
—1834 

W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 
1863—1867 

W. Holt’s Equity Reports, 1 vol., 1815 
Sir John Holt’s Reports, King’s Bench, fol., I vol.. 
1688—1710 

E. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 
Home’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1736—1744 

Hopwood and Ooltman’s Registi ation Cases, 2 volf., 
1868—1878 

Hopwood and Philbrick’s Registration Cases, 1 vol., 
1863—1867 

Horn and Hurlstone’s Reports, Exchequer, 2 vols.. 
1838—1839 

Hovenden’s Supplement to Yesey Jun.’s Reports, 
Chancery, 2 vols., •i753 — 1617 
Hudson fucd Brooke’s Reports, King’s Bench and 
Exchequer (Ireland^ 2 vols., 1827 — 1831 
Hujpo'B Decisions, Court of Session (Scotland), 
I voL, 1781—1822 

Hutton’s Reports, Common Pleas, fob, 1 vol., 1617 — 
1638 

Henry Blackstone’s Reports, Common Pleas, 2 vgls., 
1788—1796. 


I. a L. B. 

L Ch. R. 
LBt-R. 

I L. E. . 


• • Irish Common l^w Reports, 17 vols., 1849 — 1866 
. • Xrish Chances Reports, 17 vols., 1850 — 1867 
Irish Equity hfeporWi 13 vol^., 1838 — 185} 

. . Irish Law Reports, 18 vols., 1838 —1851 







!• Ij» 

L B- (preceded by date) 
I. E. a L. 

I. B. Eq. 

Ir. Circ. OaSi 
Ir. Jut. 

Ir. li. Bee. let ser. 

Tr. L Bee. (n. 8 ) 

[rr. 


^ and Comnoa 

Ixish tiAW Timee, 

Irish Beports, since tSffd (ap. [lto4j 1 L 
Irish Beports, Common Law, II vole., 1860*->Tlri ^ 

Irish Beports, Equity, 11 vols., 1868>-*1877 
Inah Circuit Oases, 1 toL| 1841 — 1843 
Irish jurist, 18 toIs , 1849 — 1866 
Law Beoorder (Ireland) Ist series, 4 toIs., 1827-* 
1831 

Law Recorder (Ireland) New Series, 6 vols., 1863^ 
1838 

Ii vine's Justiciary Beports (Scotland), 5 yols,, 1852^ 
1867 


J. Bridg. 

J. P. 

J. Shaw, Just. 


Jao. 

Jac. & W. 


Jebb, 0. O. 


Jebb & B. 

Jebb & S. 

Jenk. 

Jo. & Car. 


Jo. & Lat. 
Jo. Ex. Ir. 
John. 

John. H. 


Jut. 

Jur. (n. s.) 
Just. Inst. 


Sir John Bridgman’s Beports, Common Pleas, foL, 
1 voL, 1613—1621 

Justice of the Peace, ISJTT — (current) 

J. Shaw’s Justiciary Beports (Scotland), 1 vol., 1648 
—1862 

Jacob’s Beports, Ohanoeiy, 1 vol., 1821 — 1823 
Jacob and Walker’s Beports, Chancery, 2 yols., 18 IP 
—1821 

Jebb’s Clown Cases Reserved (Ireland), 1 vol., 1822 
—1840 

Jebb and Bouike’s Beporte, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb and Syrnes’ Bepoit^ Queen’s Bench (Iretand), 

2 vols , 1838—1841 

Jenkms’ Reports, 1 vol, 1220 — 1623 
Jones and Carey’s Beports, Exchequer (Ireland), 
1 vol., 1838—1839 

Jones and La Touche’s Beports, Chancery (Ireland), 

3 vols., 1844 — 1846 

T. Jones’ Beports, Exchequer (Ireland), 2 vole., 1834 
—1838 

Johnson’s Bepoite, Ohanceiy, 1 vol., 1858 — 1860 
Johnson and Ilemnuug’s Beports, Chancery, 2 vols., 
1860—1862 

Jurist Beports, 18 vols., 1837 — 1864 

Jurist Reports, New Series, 12 vols , 1866 — 1867 

Justinian’s Institutes 


EL & G. . • 

E* ft J« • 

K. B. (preceded by date) 
Eames, Diet. Dec. 
Blames, Bern. Dec. 


Eames, Sel. Deo. 


Kay 

Ke& 

Keen 

KeiL 


Kel. 


KelW. .. 
Keny. 


Keane and Grant’s Registration Cases, 1 vol., 1854 — 
1862 

Kay and Johnson’s Beports, Chancery, 4 vols., 
1863—1863 

Law Beports, King’s Bench Division, since 1900 
(eg., [1901] 2 K. B.) 

Karnes, Dictionary of Decisions, Court of Sessloii 
(Scotland), foL, 2 vols , 1540 — 1741 
Karnes, Remarkable Decisions, Court of Session 
(Seotland), 2 Vols., 1716 — 1752 
Karnes, Select Decisions, Court of Session (Scotland) 

1 vol., 1762—1768 # 

Kay’s Biepoits, Chancery, 1 vol., 1863.--1864 
Keble’s Reports, foL, 3 vols., 1661 — 1677 
Keen’s Beporte, Bolls Court, 2 vols.| 1836 — 183o 
Keilwey’s Reports, King’s Bench, fob, 1 voL, 1627 — 
1678 

Sir John Kelyng’s Reports, Crown Oases, fob, 1 yob, 
1662—1707 

W. Kelynge’s Reports, lob, 1 yob. Chancery, 1730— 
1732; Img’s MDch, fob, 1731—1734 
Kenyon’s Notes of Oues, Kmg’s Bench. 2 yqls,. 

17 ^— 171^9 



XUVIll 


Abbreviations. 


Eeny. (ori.) . Cbancorjr Cases in VoL II, of Kenyon's Notes of 

CJaaes, 1753—17^4 

Silkeiran .. . Kilkerran's Decisions, Court of Session (Scotland), 

fol., 1 vol., 1738—1762 

Knapp . . , . . Knapp's Reports, Privy Council, 3 vole., 1829 — 1836 

Kn. A Omb. .. Knapp and Ombler’s JiSlection Coses, 1 vol., 1834 — 

1835 

L. A. . • . . Lord Advocate 

L. & G, temp. Plunk. . , Lloyd and Goold's Reports temp, Plunkett, Chancery 

(Ireland), 1 voL, 1834 — 1839 

L. A Q. temp. Sugd. . , Lloyd and Goold’s Reports temp. Sugden, Chancery 

(Ireland), 1 vol., 1835 

L. db Welsh, . . , . Lloyd and Welaby's Commercial and Mercantile 

Cases, 1 vol., 1829—1830 

L. G. R. . . . . Local Government Reports, 1902 — (current) 

L. J, . . . . Law Journal, 1866 — (current) 

L. J. (ADM.) . . . . Law Journal, Admiralty, 1865 — 1875 

L. J. (BOY.) . . Law Journal, Bankruptcy, 1832 — 1880 

L. J. (OH.) . . Law Journal, Chancery, 1822 — (current) 

L. J. (O. P.) , . Law Jo'imial, Common Pleas, 1822 — 1873 

L, J. (BOGL.) .. Law Journal, Ecclesiastical Cases, 1866— 1875 

L. J, (BX.) . . . . Law Journal, Exchequer, 1830 — ^1875 

L. J. (bx. bq.) . . . . Law Journal, Exchequer in Equity, 1835 — 1841 

L, J. (K. B. or Q. B.) . . Jjaw Journal, King's Bench or Queen’s Bench, 

1822 — (current) . 

L. J. (m. o.) .. .. Law Journal, Magistrates’ Cases, 1826 — 1896 

L. J. O* . . . . Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 

see Law Journal). 

L. J. (o. a.) . . , . Law Journal, Old Series, 10 vols., 1823 — 1831 

L. J. (P.}. . . • . . Law Journal, Probate, Divorce and Admiralty, 1875 

— (cunent) 

L. J. (p. A M.) . . . . Law Journal, Probate and Matrimonial Cases, 1858 — 

1859, 1866—1876 

L. J. (p. o.) . . . . Law Journal, Privy Council, 1865 — (currentt 

L. J. (P. M. & A.) , . Law Journal, Prooate, Matrimonial and Admiralty, 

1860—1866 

L. M. & P. . . . . Lowndes, Maxwell, and Pollock’s Reports, Bail 

Court and Practice, 2 vols., 1850 — 1851 
L. R. . . . . Law Reports 

L. R. A. & E. . . . . Law Reports, Admiralty and Ecclesiastical Cases, 

4 vols., 1866—1876 

L. B. C. C. R. . Law Reports, Crown Cases Reserved, 2 vols., 1865 — 

1875 

L. R. C. P. .. . . Law Reports, Common Pleas, 10 vols., 1865 — 1875 

L. B. Eq. . . . . Law Beports, Equity Cases, 20 vols., 1865 — 1875 

L. R. Exch. .. .. Law Reports, Exchequer, 10 vols., 1865 — 1875 

L. B. H. L. . . . . Law Reports, English and Irish Appeals and Peerage 

Claims, Hcmse of Jjords, 7 vols., 1866 — 1876 
L. B. Ind. App. . . Law Beports, Indian Appeals, Privy Council, 1873 — 

^current) 

L. B. Ind. App. Supp. Law Reports, Indian Appeals, Privy Council, 
Vol. Supplementary Volume, 1872 — 1873 

L . B. Ir . . Law Reports (Ireland), Chancery and Common Law, 

32 vols., 1877—1893 

L. B. P. C. . . . . Law Beports, Privy Council, 6 vols., 1865 — 1875 

Jj. B. P. &D. .. .. Law Reports, Probate and Divorce, 3 vols., 1865 — 

1875 

L. B.'*Q. B. «• Law Beports, Queeii^s Bench, 10 vols., 1865 — 1875 

L. B. Sc. & Div. . . Law Reports, Scotch and Divorce Appeals, House 

of Lords, 2 vols., 1866—1876 

L. T. . . . . , . lisw Times Beports, 1859 — (ourrent) 

L. T. Jo. .. «• Law Times Newspaper, 1843 — (current) 

L. T. (o. B.) • , • . Law Times Beports, Old Series, 34 vols., 1843 — 1860 
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Lane 

Lai 

Lawa Beg. Cas. 
Ld. Baym. 

Leaoh 

Lee 

Lee temp. Hard. 
Le. & Ca. 


Leon. 


Lev. 

Lew. C. C. 


Lib. Asa. 

Lilly 

Litt. 

Loff t 

Long. & T. 

Lud. E. C. 
Luraley, P. L. C. 
Lush. 

Lut. 

Lut. Beg. Caa. . 
Lynd. 


Lane’s Beports, Eacheqner* loL, 1 vol.» ldOJ^16ll' 
Latch’s Bmorts, King’s Bench, lol.. 1 vol., 1635^1^S9 
Lawson’s Begistration Oases, ISSA^ounenQ 
Lord Baymond’s Beports, King’s Bendi and Oommoe 
Pleas, 3 Yols., 1694 — i732 
Leach’s Grown Oases, 2 vols., 1730 — 1814 
Sir Q. Lee’s Ecclesiastical Judgments, 2 yds., 1752 — 
1758 

T. Lee’s Cases Hardwicke, King’s Bench, 1 yoi, 
1733—1738 

Leigh and Caye’s Grown Oases Beserved, 1 yol., 1801 
—1865 

Leonard’s Beports, King’s Bench. Common Fleas 
and Exchequer, foL, 4 ^rts, 1552 — 1615 
Levinz's Beports, King’s Bench and Common Pleas, 
fol., 3 vols., 1660— 16fl6 

Lewin’s Crown Cases on the Northern Circuit, 
2 vols., 1822—1838 

Ley’s Beports, Ki^'s Bench, fol., 1 yol., 160S — 1629 
Liber Assisarum, rear Books, 1 — 51 Edw. IIL 
Lilly’s Beports and Pleadings of Cases in Assize, fol., 

1 yol. 

Littleton's Beports, Common Pleas, fol,, 1 yol., 1627 
—1631 

Loftt’s Beports, King’s Bench, fol., 1 yol., 1772 — 1774 
Loiigheld and Townsend’s Beports, Exchequei^(Le- 
land), 1 vol., 1841 — 1842 
LudeiV Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Beports, Admiralty, 1 vol., 1859 — 1862 
Sir E. Luty^che’s Entries and Beports, Common 
Pleas, 2 vols., 1682 — 1704 

A. J. liutwyohe’s Begistration Cases, 2 vols., 1843— 
1853 

Lyndwood, Proviuciale, fol., 1 yoL 


M. &S. .. 
M. & W. . . 
Mac. & G. 
Mac. A H. 


M*Cle 

M*Cle. & Yo. 

Macfarlane 

Mad. & Bob. 

Maoph. (Ct. of Sess.) 

Macq. 

Maor 

Madd 

Madd. AG. 

Madox 

Madox, Exch. . . 
Man. & G. 


Maule and Selwyn’s Beports, King’s Bench, 6 yds., 
1813—1817 

Meeson and Welsby’s Beports, Exchequer, 16 vols., 
1836—1847 

Macnaghten and Gordon’s Beports, Chancery, 3 yds., 
1849—1852 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 
1847—1852 

M^CIeland’s Be^rts, Exchequer, 1 vol., 1824 

M'Olelaud and xounge’s Beports, Exchequer, 1 voL, 
1824—1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838 — 1839 

Maclean and Bobinson’s Scotch Appeals (House of 
Lerds), 1 voL, 1839 

Macpherson, Court of Session (Scotland), 3rd series, 
11 vols., 1862—1873 • 

Maoqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1865 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 

Maddock’s Beports, Chancery, 6 vols*, 1815—1821 

Maddock and Geldart’s Beports, Ohancery^^l yol., 
1819—1822 (Vol. VI. of Madd.) 

Madox’s Eormulare Anglicanum 

Madox’s History and Antiquities of the Exchequer 
2 vols. 

Manning and (^h^ger’s Beports, Common Fleas, 
7 vols., 1840—1845 
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ApBR^TliiTlOVB. 


Bf*n. * (K. »•> 

Uan. A Sy. (v. c.) 
Mans. 

IiCsx* Tj. 0. 

Marc^ . . 

Mavr 

Mareb. . . 

BCayn. 

Meg. 

Mor. 

Milw. 

Mod. Bep. 

Mol 

Mont. 

Moi^t. dk A. 

Mont. & B. 

Mont. A Gh. 

Mont* Df A De G. 

Mont. & M> 

Moo. P, C. C. . . 

Moo. P. 0. O. (N. B.) . 

Moo. Ind. App. . . 

Moo. ft P. 

Moo. & S. 

Mood, ft M. 

Mqp4- ^ B. 

Mood. O. C. 

Moore (k. b.) . . 

Moore (o. p.) 

Mor. Diet. ' . . 

Morr* 

Mos 

Muzp. ft tL 

Mxixr/ 

Uj^ 




Manning and Byland'e Beports, King’e Bench 
6 vole.i 1627 — 1830 

Manning and Byland'a Magistratee* Oases, 3 vole., 
1627—1830 

Maneon’s Bankruptcy and Company Oases, 1893 — 
(ounrent^) 

Maritime Law Beports (Crookford), 3 vols., I860 — 
1871 

March’s Beports, King’s Bench and Common Pleas, 
1 vol., 1639—1642 

MaiTiott’s Decisions, Admiralty, 1 vol.,.1776 — 1779 
MarshaU's Beporls, Common Pleas, 2 yds., 1813 — 

‘ 1816 

Maynard’s Beports, Exchequer Memoranda of Edw. 
I. and Year Books of Edw. IL, Year Books, Part 1., 
'1273—1326 

Mogone's Companies Acts Oases, 2 vols., 1689 — 1891 
Monvale’s Beports, Chancery, 3 vols., 1815 — 1817 
Milward'sEcclesia^cal Beports (Ireland), 1 vol., 1819 
—1843 

Modem Beports, 12 vols., 1669 — 1755 
Molloy’s Beports, Chancery (Ireland), 3 vols., 1808 — 
1831 

Montagu’s Beports, Bankruptcy, 1 vol., 1829 — 1832 
Montagu and Ayrton’s Beports, Bankruptcy, 3 vols., 
1832 — 1838 

Montagu and Bligh’s Beports, Bankruptcy, 1 vol., 
1832—1833 

Montagu and Chitty’s Beports, Bankruptcy, 1 vol., 
1838— 184Q 

Montagu, Deacon, and De Qex’c Beports, Bank- 
ruptcy, 3 vojs., 1810 — 1844 
Montagu and Macarthur’s Beports, Bankruptey, 
1 vol., 1826 -1830 

Moore’s Piivy Council Cases, 15 vols., 1836 — 1863 
Moore’s Privy Council Cases. New Series, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836—1872 

Moore and Payne’s Beports, Common Pleas, 5 vols., 
1827—1831 

Moore and Scotij’s Beports, Common Pleas, 4 vols., 
1831—1834 

Moody and Malkin’s Beports, Nisi Pnus, 1 vol., 1826 
—1830 

Moody and Bobiiison’s Reports, Nisi Prius, 2 vols., 
1830 — 1844 ^ 

Moody’s Oro^n Cases Besoiyed, 2 vols., 1824—1844 
Sir F. Moore^s Beports, King’s Bench, fel., 1 vol,, 
1485—1620 

J. B. Moore’s Beports, Common Pleas, 12 vols., 1817 
—1827 

Monson’s Dictionary of Decisions, Court of Session 
(jS^tland), 43 vols., 1532—1608 
MoneU’s Beports, Bankruptcy, 10 vols., 1884 — 1693 
Moseley’s Beports, Chancery, fol., I vol., 1726 — 1730 
Mi:^hy and Hurlstone’s Beports, Exchequer, 1 voL, 

Murray’s Beports, Jury Court (ScotLand), 6 vols., 
1816—1830 

My|n 0 and Oram’s Bepprts, Chancery, 5 vole., 1835 
—1841 

Myln^^d Keen’s Beports, Ohanoeiy, 8 vq1s«, 1832 





idi 

N«lt Betootta. Ob^ttcory. 1 toIh 16SA->1^ «' 

K«t. & M. (k. b.) . . Nevile and SCannibB'a Boporta, King'a 9 va]a., 

1 B0(l2''^"1830 ' ^ 

Ney. & if. (v. o.) . . NiaTile and Mttnning’a Ma^trates* Omm; Z 

1832—1836 

Kev. ft P. (k. b.) . . Nevile and Farry^a Benortsp King’s Ben^, 3 Tolap 

1836—1838 

Not. ft P. (Kf. d.) . . Nerild and Perry’s Magistirates* Cafeies, 1 Yol., 183V-^ 

183T 

Nev^ Mag. Cas. . • New Magistrates’ Oases (Bittleston, Wise tod* 

Paruell), 2 vols.. 1844—1848 

New Pract. Cas. . . New Practice Cases (Bittleston and Wise), 3 yola., 

" 1844—1848 

Netr Hop. . • New Beporta, 6 Vols., 1602 — 1865 

New Sess. Cas. . . New Sessions Magistrates’ Cases (Carrow, Qamer- 

ton, Allen, etc.), 4 veils., 1844—1851 
Nolan . . . . Nolan’s Magistrates’ Cases, 1 voL, 1791 — 1793 

Notes of Cases . . Notes of Cases in the Ecclesiastical and Maritime 

- Courts, 7 vols., 1841 — 1850 

Noy . . 4 . . Noy’s Beports, King’s Bench, fol., 1 voL, 1558 — 1649 

O. Biidg. . . Sir Orlando Bridgman’s Reports, Common Pleas, 

1 vol., 1660—1666 

O’M. ft H. . . O’Malley and Hardcastle’s Election Oases, 1869 — 

(current) 

Owen . . Owen’s Beports, Sing’s Bench and Commdn Pleas, 

foL. 1 vol.. 1557—1614 

P. (preceded by date) . . Law Reports, Fl'obato, Divorce, and Admiralty Divi- 

sion, since 1890 (c.^., ri891] P.) 

P. D. . . Law Beports, Ptobate, Divorce, and Admiralty Divi- 

sion, 15 vols., 1875 — 1890 

P. Wms. . Feere Williams’ Reports, Chancery and King’s 

Bench, 3 vols., 1695 — 1735 

Palm. Palmer’s Beports, King’s Bench, fol., 1 vol., 1619 — 

1629 

Park. .. .. .. Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 

1766 

Pat. App. . . Paton’s Scotch Appeals, House of Lords, 6 vols., 

1726—1822 

Pator. App. Pateraon’s Scotch Appeals, House of Lords, 2 vols., 

1851—1873 

Peake .. Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 

Peake, Add. Gas. Peake’s Additional Cases, Nisi Prius, 1 vol., 1795— 

1812 

Pec^. .. .. Peokwell’s Election Cases, 2 vols., 1803 — 1804 

Per. ft Dav. Perry and Davison’s Reports, Queen's Bench, 4 Vols., 

1838—1841 

Per. ft Ku. Peti^ and Knapp’s Election Cases, 1 voL, 1833 

Ph. PhilHpS’ Reports, Chancery, 2 vols., 1841 — 1849 

Phil. El. Cas. . . PhRippa’ Election Cases, 1 voL, 1780 

Phillim. . . . . . J. Phillimore’s Ecclesiastical Reports, 3 vols., 1754 — 

1821 

Phillim. Eccl. J ud. . . Sir B. Phillimore’s EcoleaiaAioal Judgments, 1 voL, 

1807—1875 

Pig. ft B. Pigott and Bodwell’s Begiatration Oases, 1 vol., 1843 

—1845 

Fite. . . . . Pitcairn’s Criminal Trials (Scotland), 3 vols,, 1483 — 

1624 ^ 

Plowd. Plowden’s Rep6rts, f(^ 2 vols., 1560—1579 

Poll* . • « . . . PoUexfbti’s Beports, Emg’s Bench, foL, 1 vhl*, 1^70 

—1682 

Popham’s fiejMirts, Kid^s Bench, ioi., 1 voi., 1591—* 

fm 


Poph* 
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Abbbetiatxons» 


Pow. B. & D. . . Power, Bodwell, and Dew's Election Cases, 2 vols., 

1848—3856 . 

Free. Ch Precedents in Chancery, fol., 1 vol., 1689 — 1722 

Price Price's B^rts, Exchequer, 13 role., 1814—1824 

OB. . . . . . . Queen's Bench Beports (Adolphus and Ellis, New 

Series), 18 vols., 1841 — 1852 

Q. B. (preceded by date) Law Beports, Queen's Bench Division, 1891—1901 

(e.g,, [1891] 1 Q. B.) 

Q. B. D. . . . . . . Law Beports, Queen's Bench Division, 25 vols,, 

1875—1890 

H. .. .. The Beports, 15 vols., 1893 — 1895 

R, (Ot, of Sess.) . , , , Bettio, Court of Session Cases (Scotland), 4th senes, 

25 vols., 1873—1898 

B. P. 0. . . , , Bqports of Patent Cases, 1884 — (current) 

R. B. . . . . Revised Beports 

B. S, C. . . Buies of the Supreme Court 

Bast. . . . . Basteirs Entnes 

Bayn. . . . . . . Bayner's Tithe Oases, 3 vols., 1575 — 1782 

Real Prop. Oas. . . . Real Propeity Cases, 2 vols., 1843 — 1847 

Rep. Ch. . . . . . . Beports ii Chancery, fol., 3 vols., 1615 — 1710 

Bick. & M. . . . . Bickards and Michael’s Locus St^di Beports, 1 vol., 

1885—1889 

Kick. & S. . . Bickards and Saunders' Locus Standi Beports, 1 vol., 

1890—1894 

Ridg. temp. H, . . Ridgeway’s Reports, temp, Ilardwicke, 1 vol.. King’s 

.Bench, 1733—1736; Chancery, 1744—1746. 

Ridg. L. & S. .. .. Ridgeway^ Lapp, and Schoales' Beports (Ireland), 

1 vol., 1793—1795 

Bldg. Pari. Bep, . . Ridgeway’s Parliamentary Beports (Ii-eland), 3 vols., 

1784—1796 

Rob. Eccl. . . . . Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 

Bob. L. & W. .. Roberts, Leemiug, and Wallis' New County Court 

Cases, 1 vol., 1849—1851 

Robert. App. .. .. Robertson's Scotch Appeals, House of Lords, 1 vol., 

1709—1727 

Robin. App. . . . . Robinson’s Scotch Appeals, House of Lords, 2 vols., 

1840—1841 _ 

Roll. Abr. . . Rolle’s Abridgment of the Common Law, fol., 2 vols. 

Roll. Rep. . . . . Rolle's Reports, King’s Bench, foL, 2 vols., 1614 — 1626 

Rom. . . . . RomiUy’s Notes of Oases in Equity, 1 part, 1772 — 

1787 

Robo Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 

Boss, L. C. . . Boss’s Leading Cases in Commercial Law (England 

and Scotland), 3 vols. 

Bowe . . Howe’s Reports (England and Ireland), 1 vol., 1798 — 

1823 

Rul. Cos. Campbell's Ruling Cases, 25 vols. 

Bobb Bussell's Beports, Chancery, 6 vols., 1824—1829 

Buss. AM, , . Bussell and Mylne’s Reports, Chancery, 2 vols., 1820 

—1833 • 

Russ. & By. . , . . BusseR and Ryan’s Crown Cases Reserved, 1 voL, 

• 1800—1823 

By. & Can, Cas. . . Railway and Canal Cases, 7 vols., 1835—1864 

By. & Can. Tr. Cas. . . Railway and Canal Traffic Oases, 1856 — (current) 

By. & M. . . Byan and Moody’s Reports, Nisi Prlus, 1 vol., 1823 

—1826 

S. 0» , , Same Case 

S. C. (preceded by date) Court of Session Cases (Scotland), since 1906 (e.p., 

ri906] S. C.) 
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Part I. — Objects and Application of Law 
as to Merchant Shipping. 


Sect. 1. — Application of Merchant Shipping Acts Oenerally 

1 The laws of England relating to shipping and navigation 
form part of the general common law of England. The .common 
law has, however, beeti almost entirely superseded by statutes, 
the most importtint now in force being the Merchant Shipping Act, 
1894 (a), and its succSsSors, 


(a) S7 io 68 '^lot. 0 . 60. Bnbsequent Acts are the Merchant Shipping 
Aot» 1807 (60 & 61. Viet. o. 69) ; Merchant Shipping (Exemption 
from iraotagd) Act, 1897 (60 & 61 Viot. o. 01) j Merchant Shipping 
(Uability of ShipownOrB) Aot, 1898 (61 & 62 Viet. o. 14} ; Merchant 
Shipping (MerCanl^e MamO Fund) Act, 1808 (61 & 62 Vfet. c. 44) ; Mer- 
chant Snipping (Liablll^ of Shipowners and Others) Act, 1000 (63 & 64 
Vlot. 0 . 32 ) ; Me^hant shipping Act, 1906 (6 £dw. 7, o. 48) ; Merchant 
Shipping Aot, 1907 (7 FdW. 7, o. 62): Merchant Shipping Aot, 1011 


Shipping Aot, 1907 (7 £dW. 7, o. 62): Merchant Shipping Aot, 1011 
(1 & 2 Oeo. 6, 0 . 42), all of which ACU may be cited together as the 
Merchant Shipping Acte, 1894 — 1911; And the Merchant Shipping (Sea- 
men’s Motment) Act^ loll (1 6t 2 Geo. 5, c. 8} ; Merchant Shipping 
(Stevedores and Tritnmerti) Aot, 1011 (1 6 e 2 Geo. 6, c. 41); Maritime 
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I 

The chief aim which the legislature has, the pasadiig ot Mmtr.i. 
the Merchant Shipping Acts ib\ set out to achieve m^y be said to Aptfloa* 
be the establishment of a system of national idennfioation in 
shipping. Upon the achievement of this aim must depend the | 
achievement of all subsidiary aims, since the efSciency of legisla- 
tion in respect of such matters as the safety of mariners, or the oenerally. 
protection from discomfort or imposition of emigrants, must neces- 
sarily depend on the certainty with which the vessels upon which 
the legislature has conferred privileges or imposed liabilities can be 
identified. 

The method by which the legislature has sought to achieve 
the identification of shipping is by the enactment of stringent 
regulations as to the registration of British ships, and as to the 
methods of proof of national character (c). 

2. A ship may be forfeited which improperly uses the British Use of 
flag and assumes the British national character, unless the assump- 
tion has been made for the purpose of escaping capture by an 
enemy or by a foreign ship of war in the exercise of some belligerent 
right (^). A similar penalty attaches to the improper concealment of 
Biitish nationality (^) and to the acquirement of an interest in a 
Biitish ship by an unqualified person (/). 

The proper national colours for a British ship, other than one of National 
His Majesty’s ships or other specially exempted ships, are the red 
ensign usually used by merchant ships (g). 

A ship belonging to a British subject must, under penalty (/*)> 
hoist proper national colours, on a signal being made to her by one 
of His Majesty’s ships, on entering and leaving any foreign 'port, 
and, if of fifty tons gross tonnage or upwards, on entering or leaving 
any British port (i). 

Conventions Act, 1911 (1 & 2 Geo. 6, o. 57); and the Pilotage Act, 1013 
(2 & 3 Geo. 5, c. 31), which by t&uf.. 6. 62, may be cited with the Meichant 
Shipping Acts, 1894 — 1007, as the Merchant Shipping Acts, 1894 — 1913. 

As to construing these latter Acts together, see note (/), p. 618, goat. 

Throughout this title the abbreviation S. Act** is employed for 

Merchant Shipping Act,” and to avoid constant repetition the regnal 
year and chapter are omitted. 

(h) See note (a), p. 10, ants. 

(c) For the statutory regulatiops with regard to registration, see pp. 19, 

20, poat. As to clearance, see p. 81, past. 

{a) M. S. Act, 1894, s. 69 (1) ; see also p. 33, post. 

(^) M. S. Act, 1804, 8. 70 ; see also p. 33, poaU 

(jf) M. S. Act, 1804, 8. 71 ; see«also ibid., s. 72, and p. 33, poat, as to 
liabilities of ships not recognised as British. 

(y) M. S. Act, 1894, s. 73 (1). The exemption is grained by warrant 
(ibta.). The Union Jack with a white border may also be shown without 
penalty (ibid., a. 73 (2) ). This is a signal for pilots ; see note (p)» P. 604* 
post. For penalties attaching to improper use of a flag, see it. 6. Act, 

1894, 8. 73 (3), and pp. 32, 33, post. As to what is meant by the *”17pion 

Jack,” see title Constitutional Law, Vol. VI., p. 362. ^ 

(I) Penalty, not exceeding £100 (M. S. Aot, 1894, s. 74 (2)) ; see alto 
title Constitutional Law, Vol, VI., pp. 382, 363. 

(i) M. 8. Act, 1894, a. 74. These provuions do aot apply to flehing 
boats (ibid., s. 74 (3) ), and do not affect any other power of the 
Admir^ty as regards colours (ibid.,B. 76). As to the law in relation to the 
use of the British fl^ generally, see The Jftnersa (1800), 3 €h. Bob. 84 ^ B. 
y. Miller (1823), 1 Hag. Adm. 107 ; B. v. BensoH (1833)» 8 Hag« Adm* 06 ; 
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Sect. 2. — Ai^plication of Merchant Shipping Acts to Foreigners* 

3 . The proviKions of the Merchant Shipping Acts (ft) are of so 
varied a character that general rules for their application to ships 
of foreign countries can -only be formulated subject to all qualifica- 
tions required by the particular case. Subject to such qualifications, 
the following classes of provisions may be said to apply to foreign 
ships (0 

(1) Provisions applying in terms to such ships. Such are those 
relating to the carriage of dock cargo (?a)» to the inspection and regu- 
lation of emigrant ships (u), to the observance of the regulations 
for the prevention of collisions at sea (o), and to the detention of 
vessels not complying with the regulations as to loading (p). 

(2) Provisions general in terms and applicable to foreign vessels : 
(a) where the foreign vessel is situated or the occurrence takes place 
within the jurisdiction (<7), provided such application may be 
inferred (r) to have been niteiided by the legislature (s) : such pro- 
visions are those directed against crimping (t ) ; (b) where the 
foreign vessel is situated or the occurrence takes place outside the 
jurisdiction, provided such application may be inferred from the 
language used to have been intended by the legislature (a), or where 
such application is not in terms excluded and is demanded by 
public policy (b), or where the subject dealt with is remedy or 
procedure, and is, as such, part of the lex fori(e). 


a, V. Ewen (1856), 2 Jur. (n. s.) 454; title CoNSTriuiJOVAL Law, Vol. VI., 
pp. 3^2, 363. 

[k) See note (a), p. 10, ante. 

{1) See, generally, title Conflict of Laws, Vol. VI., pp. 177 et seq. As 
to torts committed on the high bcas, see ibid., pp. 251, 252. 

(m) M. S. Act, 1894, s. 85; see pp. 79 et seq., pouf. 

(n) M. S. Act, 1894, s. 268; see pp. 335 et seq., post. 

( 0 ) M. S. Act, B. 418; see pp. 359 ef seq., post. This provision is only 
applicable with regard to foreign vessels within the jurisdiction. 

l p] M. S. Acts, 1894, s. 462 ; 1906, ss. 1, 5, 6 ; see pp. 177 et seq., jjost. 

l q) The distinction between considerations applicable in accordance with 
W'hether the foreign vessel is or is not within the jurisdiction has been con- 
stantly insisted upon (The Zollverein (1856), Sw. 96, per Dr. Lusuington 
(‘‘ The laws of Great Britain affect her own subjects everywhere— foreigners 
only when within her own jurisdiction ) ; see also Cope v. Doheiiy (1858), 
4 K. & J. 367, C. A. ; Oeneral Iron Screw Collier Co. v. Schurmanns (1860), 
1 John. & H. 180 ; The Saxonia, The Eclipse (1862), Lush. 410, P. C. ; The 
Wild Banger (1882), Lushr 553. As to jurisdiction, see titles Admibaltt, 
Vol. I., pp. 67 et seq. ; .Courts, Vol. IX., pp. 1 et seq. ; Conflict of Laws, 
Vol. VI.,, pp. 180 ef seq.; Prize Law and Jurisdiction, Vol. XXIII., 
pp. 276 et seq. 

(r) The application will not be inferred where the subject-matter of the 
provisions is specifically left to be dealt with by international agreement 
{Poll V. Dambe, [1901] 2 K. B. 679). 

(<) B. V. Stewart, [1899] 1 Q. B. 964. 

. (f) M. S. Act, 1804, SB. 215, 216 ; see p. 54, post 

(a) As in the case of limitation of liability (The AmaUa (1863), 9 Jur. 
(n. s.) nil). As to limitation of liability, see pp. 612 et seq., post. 

(h) As in the case of a vessel which may be compelled to take on board a 
compulsory pilot (The Annapolis, The Johanna Stoll (1861), Lush. 295). 
As to pilotage, see pp. 696 et seq.,, post. 

(e) As in the case of The Milford (1868), Sw. 362 ; The Tagus, (19031 
P. 44 ; see also The Zollverein, supra. The general rule is complicated 



fl|K>T.S. 


aim of 
MocelHiit 

shiimUur 
Acts to 
Fordgnen. 


Past L— Objeois asp Afflioixioe or as to SHumNO. 

(3) Pro\iBionB in fact applied to ships of a foreign country by 
agreement with the Government of that foreign oountry(c{). Special 
provision has been made for the application to ships of foreign 
countries of the English statute law relating to the tonnage regula- 
tions («), deserters (y), the prevention of unauthorised persons from 
going on board ships (g), the load-line (A), collision regulations (t), 
and life salvage (j). 

Sect. 3. — Application of Merchant Shipping Acts to Colonies. 

4 . The legislature of any British possession may by any Act Colonial 
or ordinance, confirmed by His Majesty in Council, repeal wholly or 
in part any of the provisions of the Merchant Shipping Acts (k) 
relating to ships registered in that possession (except those contained 
in the Merchant Shipping Act, 1834, Part IIL, which relate to 
emigrant ships), but no such Act or ordinance can take effect until 
the approval of llis Majesty has been proclaimed in the possession or 
until such time thereafter as may be fixed by the Act or ordinance 
for the purpose (Z). 

iu legard to all tbo pro\isioiis of the M. S. Act, 1894, Part II., which 
deals with masters aud seamen, by a special provi'^ion relating to con diet* 
of laws. It is laid down by s. 265, that where iu any matter 

relating to a ship there appears to be a conflict of laws, then, if there is any 
provision on the subject in this part of the Act which is expressly made to 
extend to that ship, the case shaU be governed by that provision, but if 
there is no such provision then the case shall be governed by the law of 
the port at whicn the ship is registered. There appears to be some 
difficulty in reconciling the judgments in The Milford (1858), Sw. 362, and 
The Tagm^ [1903] P. 44, with the terms of this provision; see, in this 
connexion, the judgment of Channell, J., in B, v. Stewart, [1899] 1 
Q B. 964. Even although the court has jurisdiction to entertain 
both actions for wages and actions for disbursements against foreign 
ships, it may refuse to exercise the jurisdiction where the representa- 
tive of the State to which the ship belongs objects on reasonable 
grounds to the court proceeding to adjudicate ; see title Admiralty, 

Vol. I., p. 70. The question whether the M. S. Act, 1894, s. 419, which 
imposes the duty of obedience to the collision regulations on foreign 
vessels which have not entered into any treaty in respect of ibid,. Part Y., 
applies in respect of collisions happening outside the jurisdiction has 
never been decided. The following cases, however, appear to be in 
point; — The Saxonia, The Eclipse (1862), Lush. 410, P. 0. ; The Koning 
Willem i., [1003] P. 114; The Astrakhan (1009), Shipping Qaaette, 4tn 
November. As to conflict of laws generally, see title Conflict of Laws, 

Vol. VI., pp. 177 et seq. As to the eflect of foreign judgments in rsm.see 
ibid., p. 295, and as to the effect of lis alibi pendens, see ibid., p. 298. 

(d) Any of the provisions of thp M. S. Acts may be so appli^ by Order 
in Council (M. S. Act, 1804, s. 734). 

(s) Ibid., 8, 84 ; see p. 19, post. 

if) M. S. Act, 1804, 8. 238 ; see p. 61, post. 

(^) M. S. Aot, 1894, 8. 219; see p. 54, post. The provisions of the 
M. S. Acts with regard to this matter are deemed to be extended to 
countries to which me i>ro visions of the Merchant Seamen (Payment of 
Wages and Rating) Act, 1880 (43 & 44 Viet. o. 16), have been extended 
(B. V. Abreihams, [1904] 2 K. B. 859). 

(h) M, S. Act, 1006, B. 1 ; see p. 79, post. 

(f) M. S. Act, 1894, 8. 424; see pp. 360 et seq., post. 

( j) M. S. Aot, 1894, B. 646; see pp. 601, 662, post. 

{k) See note (a), p. 10, ante. 

({) M. S. Aot, 1894, 8. 736 (1). As to the applioation of English law in 
the colonies generally, see titles Constitutional Law, VoL VI*# pp. 421 
si seq. ; Dbfbndbncies and Colonies, Vol. X., pp. 665 et seq. 
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Sect* 4. — De/tnitions. 

$. So for AS the staiate law is concerned, a distinction is to 
be drawn between ^^veaser’ and '^ship.” Both the Herchant 
Shipping Act, 1894 (m), and the Admiralty Court Act, 1861 (n), 
define the expression ‘^ship*’ as including ''every description of 
vessel ased in navigation not propelled by oars.” The former Act 
also defines "vessel” as including "any ship or boat, or any other 
deseription of vessel used in navigation ” (o). The statutory defini- 
tions do not purport to be exhaustive, and regard must in all cases 
be had to the context (p). 

So for as the Merchant Shipping Acts (a) are concerned, the term 
" seaman ” includest every person employed in any capacity on board 
any ship (6), except masters, pilots, and apprentices duly indentured 
and registered (c)« Although this definition is not exhaustive, 
it seems to include all persons covered by the expression " seaman ” 
in the ordinary use of language (d). 

(m) M S. Act, 1804, b. 742. 

(») 24 & 25 Vict. c. 10, B. 2. 

(0) M. S. Act, 1894, a. 742 ; see also Interpretation Act, 1889 (52 & 53 
Vict. 0. 63), a. 31. 

(p) The Mq>e (1882), 7 P. D. 126, C. A. (hopper barge), distinguishing 
Ex parte Eergueon (1871), L. B. 6 Q. B. 280 (fishing coble), and followed in 
The Mudlath^ [191 IJ P. 116 (sea-going hopper); The O. S. Butler (1874), 
L. R, 4 A. & £- 238 (lighter). It seems that a dumb barge, while 
being solely propelled by oars, is never a ship {Everard v. Kendall (1870), 
L. R. 5 C. P, 428 ; Oapp v. Bond (1887), 19 Q. B. D. 200. C. A. ; see also 
The Owen Wallis (1874), L. B. 4 A. & K. 175, and the cases cited in 
reference to Admiralty jurisdiction under title AnMiBAiiXT, Vol. I., pp. 71, 
128). The question whether a barge incapable of propelling herself except 
by oars can be considered a ship while in tow ox another vessel has not 
been decided. The term " ship ” has been hold not to include an electric 
launch exclusively used on a small artificial lake {Southport Corporation v. 

[1893] 1 Q. B. 359), nor a raft {^ft of Timber (1844^2 Wm Rob. 
251): nor a gas-buoy moored as a beacon I Wells v. Oas Float Whitton 
2 (Owners), [Z897]A. C. 337), nor a "blow boat” or non-sea-going 
dredger (The **Blow Boat,'* [1912] P. 217); but a sprit-sail barge 
navigated only on tidal waters has been held to be a ship (Carhett 
V, fearee, [1904] 2 K. B. 422). The expression “ ship ” does not 
cover a vessel which has for four years been used as a coal bulk {Ewropeam 
pad Aisetrajian Boyal Mail Co. v. Peninsular and Oriental Steam Ifavt- 
ga^ton Co. (1866), 14 I4. T. 704); as to a motor-boat, see WeeJces v. 
Boas, [1913] 2 K. B. 229. Vessela fitted with sails wliich enabled them 
to run before the wind, but not to be navigated by means of their sails 
in the or^ary way, have, for the purpose of interpreting a Pilot^e Act, 
been h^d to be ships (St^John Pilot CotOmiasioners v. Cumberland Sailway 
and Coal Co., [1910] A. C. 208„ P. C.). So for as limitation of liability is 
concerned, an unfinished ship has been deemed to be a i^p {The Andalusian 
0878), 3 P, D, 182), as also a sea-going hopper barge without means of pro- 
pizlijlpn,but with a rudder (The Mudlark, supra) ; see note (a), p. 612, ^at 
As to the mortgage of an unfinished ship, see Be Sofiley, Ex parte Hodgkin 
(1875)i If. B. 20 Eq. 746. ^or a definition of "sea-going ship,” see Salt 
Union V. Wood, [1893] 1 Q. B. 370. A landing stage is not a "vessel ” 
so as to make it obligatory upon her owners tp file a preliininary act in 
an action relating to a collision with it (The CraighaU, [1910] P. 207» C. AO ; 
and see pp. 374, 375, post. 

i d) See note (a), p. 10, ante. 

It) M. S, Act, 1894, s. 742. 

0 ) 84e p« 41. post. 

d) The f^ounpg persons have been regarded ae " ^oamen ” (or various ^ 
purposes -With regard to the payment of wages : a woman employed as 
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Part II. — Ownership and Control of British 

Ships. 


SfiOT* X. — Owenhip. 

6. Ownership in a British ship or share therein maj be 
acquired in any of three ways — by transfer from a person Ontltied 
to transfer (c), by transmissionp or by building. Acquisition by 
transfer and transmission have been the subject of statutory enact* 
ment(/). Acquisition by building is governed by the common 
law(^). 

Ownership in a British ship or share therein is a question of fact, 
and does not depend upon registration of title (A). Whether regis- 
tered or unregistered, the person in whom ownership in fact vests 
is regarded in law as the owner— if registered, as the legal owner ; if 
unregistered, as the beneficial owner (i). 


Bhipkeeper, steward and cook (J<me and Jfa^t2da (1823), 1 Hag. Adm, ^87) : 
a crew engaged for a voyage in respect of which the ship had never left pprt 
(Ee Great Eastern Steamship Co ,W%lliams’ Claim ( 1 883), 6 Asp. Mi L. G« 51 1) ;• 
a storekeeper who had not been actually engaged tor a voyage (Thomson 
V. Eatt (1890), 28 Sc L. R. 28) ; a stevedore (R. v. OUy of Sondon Court 
JudgeandSS, Michigan (Owners) (1890), 26 Q. B. D. 339) ; see pp. 46 ei seq., 
post. With regard to the regulations in respect of the accomiUodation 
of seamen : lascars {PeninstUar and Oriental Steam Navigation Co, v. B., 
[1901] 2 K. B. 686). For the purposes of the Conspiracy and Protection 
of Property Act, 1875 (38 & 39 Vict. c, 86), persons whose natural oalling 
was the sea, but were not at the time actually employed or engag^ as 
seamen, were held not to be ** seamen" (B, v. lynch, [1898] 1 Q. &. 61, 

0. C. R ). For cases under the Employers’ Liability and Workmen*8 
Compensation Acts, see title Masteh and Servant, vol. XX>j PP- 128 
et seq , and as to the insurance ot seamen under the National insurahce 
Act, 1911 (1 & 2 Geo. 6, o. 55), see title Work and Labour 

(e) A ship is not like an ordinary chattel which passes by delivery, and 
thero is no market overt for ships (Hooper v. Oumm, McLellan v. Gumm 
(1867). 2 Ch. Api). 282). 

(/) For definition of " ship," see p. 14, ante. As to transfer and trans- 
missioD of ships, see, generadly, pp. 21 si seq,, post As to transfer to 
toe sherifi where execution is levied on a ship or snare, see Chasieauneuf v. 
Capeyron (1882), 7 App. Cas. 127. P. C. ; Harley v. Harley (I860}, ll 

1. Ch. B. 451 ; see also title Execution. Vol. XtV.. p. 48 ; and as to shetifla 
generally, see title Sheriffs and Bailiffs. Vol. aXV.. pp. 791 et seq, 

(g) For toe law relating to the passing of property in regard to the boUd- 
{ng of ships, see title Building Contracts. Engineers, and ArchitJsc^b, 
Vol. III., bp. 165, ^60. 263, 271 1 fj^aing (Sir James) db Sons, Ltd ^.BardlO^, 
Curie db Co,, Ltd,, [1908] A. C. 35. iFor form of contract to tep4lr a ship, 
see En^clopiedia of Foms and Precedents, Vol. XIV., pp. 40, 41. 

(&) union Bank of London v. Lenanton (1878), 8 C. K D. 245, C. A. ; 
Ohnnered Mercantile Bank of India v. Netherlands India Steam Ifavidbtion 
Co, (18fi3), Id Q- B. D. 521. C. A.; Von Bretden v. Ifidl, Co. 

(1906), 10 Asp. M. L. C. 247. ^ ^ . 

({) Beneficial ownership in ships, which is now recognised by^he 
Act, 1894. 8. 57, waa first recognised in English law by the M. S. AiUeia- 
meat Aot, 1862 (25 h 26 Viot. o. 63), s. 3 ; see Voion Banis of Lpnom y. 
Benanton, f^a, and M. S. Aot, 1894# s. 57. At regtf df4 S^tiand, see 
Vfc^on V. Vunoan (1879), 16 So. L. B» 791 (equitable title good as Ag&hlit 
aasignee in bankniptoy). Hie court may look betdnd the rector add 
asck^ain the real oharaoter of traDBactions between eo-pmers XThe 
, XWolfea (18M}, h. R. 1 A. & £. 72; Vho OetW t. B. 1 

A. k E. 314). persons beneficially totoraatedjfika iUh tN 
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SaoT. I. 
Ownenbip. 

Who may 
be ovtrner. 


7. Only persons ahd corporations qualified under statute may 
become and remain either legal or beneficial owners of a British 
ship or share therein, and no ship is deemed a British ship 
unless entirely owned by qualified persons (k). Persons and cor- 
porations so qualified are natural-bom or naturalised British sub- 
jects ; persons made denizens by letters of denization (1 ) ; corporate 
bodies established under and subject to the laws of some part of 
the British dominions, and having their principal place of business 
in those dominions (m), provided that persons naturalised or made 
denizens, or persons originally British born, who have become sub- 
jects of a foreign State are not qualified unless they take the oath 
of allegiance and also, during the period of ownership, are resident 
in the British dominions or are partners in a firm carrying on 
business in the British dominions (n). 


Sect. 2, — Registration. 

Sub-Seot. 1. — OhUgatxjn to Register and Effect of Registration. 

Obligation to g. Every ship must, unless specially exempted, be registered (o), 
regis er. required to be registered which is left unregistered will 

be recognised as, or enjoy the privileges of, a British ship(p). 

Ships not exceeding fifteen tons net register (a), employed solely 
in navigation on the rivers or coasts of the United Kingdom or 
of some British possession, within which the managing owners 
reside ; ships not exceeding thirty tons net register, and not having 
a whole or fixed deck, engaged in fishing or trading coastwise 
on the coasts of Newfoundland or in the Gulf of St. Lawrence (6), 
and Government vessels (c) are exempted from registration. A ship 


way of mortgage are subject to all pecuniary penalties imposed by statute 
(M. S. Act, 1894, s. 68). 

(k) Ibid., 8. 1. 

(l) As to letters of denization, see title Aliens, Vol. I., pp. 312, 313. 

(m) A corporation may be qualified to own a British ship although 
some of its members are foreigners (£. v. Amaitd (1846), 9 Q. B. 806). As 
to ownership by corporations generally, see title Corfokations, Vol. VIII., 
pp. 365 et seq. As to the establishmeut of a place of business in the United 
Kingdom by a company incorporated elsewhere, see title Companies, 
Vol. V.. p. 768, 

(n) See Compagnie Qinirale TransaUantique v. Law (Thomas) db Co., La 
** Bourgogne,*' [1899] A. G. 431 ; Dunlop PneumaUo Tyre Co, v. Aetien-Oesell’ 
sehafi fiir Motor und Motorfahreeughau vorm. Cudell dt Co, [1902] 1 K. B. 
342, C. A. As to the oath of allegiance, see Promissory Oaths Act, 1868 
(31 6c 32 Viet. o. 72) ; and title Constitutional Law, Vol. VII., pp. 24, 26. 

(o) M, S. Act, 1894, 8/ 2(1). As to the objects and policy of registration, 
see Liverpool Borough Bank y. Turner (1860), 1 John. & H. 159. As to 
the Fishing Boat Eegister, see title Fisheries, Vol. XIV., pp. 628, 629. 

(p) M. S. Act, 1804, B. 2 (2). An exception to the rule may be made in 
the case of a British ship wishing to pass unregistered from one part of the 
British dominions to another (ibid., s. 23). As to an exception to this 
rule In regard to the limitation of liability in the case of Britisii’built ships, 
see pp. 612, '6 13, post. 

(а) M. S. Act, 1894, a. 3 (1) ; !the Brunei, [19001 P. 24, C. A* 

(б) M. S. Act, 1894, 8 . 3 (2). For the law regulating fishing boats and 
vessels engaged in whale and seal fisheries, see titles Criminal Law and 
Procedure, Vol. IX., pp. 561, 562 ; Fisiieries, Vol. XIV., pp. 628 et seg. 

. (c) M. S. Act, 1894, B. 741. Power is, however, given to the King in 
Council to order registration in the case of any special class of Govern- 
ment sUps (M. 9; Act, 1906, a. 80). As to His Majesty’s ships generally^ 
see title kotal yol. XXV., pp. seq, , 



required to be registered may be detained uriw tbe master produces 
a certificate of registration (d). 

9 > No notice of any trust, express, implied, or constructive, 
may be entered in the register book, and, subject to any rights and 
powers appearing by the register to be vested in any other person, 
the registered owner has absolute power to deal with a ship or share 
and to give effectual receipts in respect thereof (e). Subject to these 
provisions, persons claiming under or through a registered owner, 
provided they are qualified to be owners of British ships, may 
acquire and enforce a beneficial interest in respect of a ship as in 
respect of any other personal property (/). 


Sam. 3, 
Begisfira- 
Hob. 

Effect of 
regitiratioa. 


Sub-Sect. 2 . — Procedure and Requirementa on Regiatraiion . 

10. Before registration every ship must be surveyed by a sur- Survey, 
veyor of ships an official who is appointed and control!^ by the 
Board of Trade (/i). After survey the surveyor will grant a cer- 
tificate specifying the tonnage (i) and build of the ship and any other 
particulars required at the time by the Board of Trade. This 
certificate must, before registration, be delivered to the registrar. 

11. Every British ship, unless specifically exempted (i), must Marking, 
be marked (Z) pormaiieritly and conspicuously to the satisfaction of • 

the Board of Trade with her-name on each bow, and with her name 
and her port of registry (7?i) on her stern. Her official number and 


(d) M. S. Act, 1894, s. 2 (3) ; as to the certificate of registration, see 
pp. 20, 21 post. 

(9) M. S. Act, 1894, s. 56; title Moktgage, Vol. XXL, p. 133. The 
court will not look behind the title of a bond fids purchaser who has been 
duly registered as part owner (The Iforlock (1877), 2 P. D. 243) ; but in 
order to be effectual the disposal must be in the manner provided by 
statute ; see BlcLck v. Williama, [1895] 1 Ch. 408 ; Burgia v. Canatantine, 
[1908] 2 K. B. 484, C. A. ; Barclay di Co., Ltd. v. Poole, [1907] 2 Ch. 284. 
As to trusts generally, see title Trusts and Trustees. 

(/) M. S. Act, 1804, s. 57. As to benoficial interests, see pp. 30,31,po«l; 
as to the effect of the M. S. Act, 1804, ss. 56, 57, see Black ▼. Wimams, 
supra ; Barclay db Co., Ltd, v. Poole, supra ; as to the proof of the contents of 
Buoh register, see title Evidence, VoJ. XIII., pp. 474, 477 ; as to personal 
property generally, see title Personal Property, Vol. XXII., pp. 385 ei ssq, 

(g) M. 3. Act, 1894, s. 6. The ship must, it seems, be complete before 
survey ; see The Andalusian (1878), 3 P. D. 182 ; but see note(»), p. 613, 
post; as to survoys of emigrant and passenger ships, see pp. 332 et seq,, 
post; and as to dourts of Survey, see title Courts, Vol. IX., p. 107. 

(h) M. S. Acts, 1894, 8 . 724 ; 1906, s. 75. As to the power of the Board 
of Trade to instruct surveyors to refuse certificates where the materials 
used in the construction of a ship not of a specified kind, see Denny and 
Brothers, etc, v. Board oj Trade (1880), 7 B. (Ct. of Seas.) 1019. 

(i) The form of the certificate is prescribed the Commissioners of 
Customs and sanctioned by the Board of I'rade (M. S. Aotf 1894, s. 65, and 
Sohed. 1., Part II.). As to the Commissioners of Customs and their powers 
and duties generally, see title Revenue, Vol. XXIV., pp. 544 et seq,, 
692, 593; as to the methods prescribed for ascertaining tonnage, see 
p. 19, post ; as to the general functions of the Board of Trade, see titie 
Constitutional Law, Vol. VIL, pp. 102, 103. 

(k) Fishing boats are so exempted, but are the suHect of special regula- 
tions ; see S. Act, 1894, ss. 7 (2), 373—376 ; title Fisheries, Vol. XIV., 
pp. 628, 629. For the exemption of pleasure yachts, seep. 669, posi. 

(l) The Jotters must be of a particular size and colour (M. 6. Act, 1B94, e. 7). 

(i») The port of registry of a British ship is the port where ^e is 

Registered for the time being (ibid,, s. 13). For regulations respecting 
the application for and the grantix^ of a name to a British ship, see ibid.. 
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registered tonnage mtTst be cut on her main beanie A iKsate of feet 
denoting her draught must be marked on each side of her etem and 
of her 8tern*post (?i)^ 

12. Application for registry must be made by the persbn or 
persons requiring to be registered afi owners, or by their ageiita duly 
authorised in writing, or, in the case of a corporation, by its agent 
appointed under seal(o). 

A person (p) desiring to be registered as owner must before 
registration make a declaration of ownership, stating hie qualifica- 
tions to own a British ship, when and where the ship was built, the 
master’s name, the number of shares held by each registered owner, 
and that, to the best of bis knowledge and belief, no unqualified 
person is entitled *to any legal or beneficial interest in the ship or 
to any share therein (q). 

In addition to the declaration of ownership there must be produced 
in evidence^ on the first registration of a British-built ship, a builder’s 
certificate showing her ddnomination and tonnage, the date of her 
building, the name of the person for whom she was built, and 
particulars of any sale which has taken place. In the case of a 
foreign-built ship the same evidence Imust, if possible, be given (r). 

13. On registration the registrar piust enter in the register 
book, which he is bound to keep (s), particulars of the name of the 
ship and of the name of the port to which she belongs, the details 
comprised in the surveyor’s certificate, her origin, and the names and 
descriptions of her owners (/). 

14. The property in a ship must be divided into sixty-four 
shares, and no more than sixty-four persona may be registered as 
owners of any one ship. This does not prevent persons being joint 

s. 47. The name must not be so similar to that of another registered 
British ship as to be calculated to deceive (M. Act, 1906, s. 50 * and 
Regulations made by the Board of Trade, issued 28th August, 1907, and 
having effect Ist January. 1908). For form of notice of cmangeof name, 
see Enoyclopeedia of Forms and Precedents, Vol. XIV., p. 88. The name 
of a ship can only be changed with the written permission of the Board of 
Trade. Whore such permission is obtained, notice of the alteration must 
be published in such manner as the Board of Trade may think fit, and the 
name must forthwith be altered in the register book ahd certificate of 
registry, and also on the bows and stern of the ship (M. S. Act, 1894, s. 4). 

(n) Ai. d. Act, 1894, s, 7. For other markings of the ship necessary 
before she can proceed to sea, see pp. 78, 79, post, 

(o) M. S. Act, 1894, i, 8. As to oorporatiohs generally, see title 
CoKTORATiONS, Vol, VIII., pp. 299 et sTq. 

(p) ** Person ** includes persons (Inte^retation Act, 1889 (62 & 63 Vlot. 
o« 63), 8 . 1 (1) (h) )»und any body of persons corporate or uninoorporate 

s, 19).^ 

Ig) M. S. Act, 1864, B. 9. ... 

(r) Ibid., 8. 10. The registrar may in suitable oases dispeni^e with the 
deolorations and evidence Jibid,, s. 60), 

* (a) Ibid., 8. 5. The book may be inspeeted by any person at reasonable 
times for a fee of Is. (i^., s. 64). It would seem that in Some ctrcuin- 
Btancea tile builder’s certificate may be given for the puroOM of obtaining 
registration, before the ship is complete ; see Ooss v. uuinton (1842), 4 
Scott (K. a.). 47l ; Woods V. Bussdl (1822), 6 B. 4c Aid. 942. 

(0 M. S. Act. 1894, s. 11. The name and address of every manMng 
owner for the ame being ihust be registered at the eiiat0tn4ioiua of the 
ahip’s ,port^ MEistnr (iM.# s* 39;. As to thO rOgistmtid]| of boats^ 
see iitie I’tsshaw, Vol. XlV., pp. tt2B, 329. 
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owners of a share, nor does it affeet the beneficial title of any 
number of persons or of any company represented by or olaiming 
under or through any registered owner or joint owner. A joint 
owner may not dispose in severalty of soy interest he possesses. 

A corporation may be registered as owner by its corporate name (a). 

X6. When a ship is actually or constructively lost, tahen by the Olobing the 
enemy, burnt, or broken up, or has by passing into the hands of 
unqualified persons, or otherwise, ceased to be a British ship, notice 
must at once be given to the registrar, who must enter the fact in 
the book, and the registry of the ship is considered closed, except so 
far as relates to any unsatisfied mortgages or certificates of mort* 
gage entered therein (b). , . 


Sub-Seot. 3. — Measurement of Shtp and Tonnage. 

16. The registered tonnage of a ship is baaed on her cubic Tonnage, 
capacity. The various dimensions of the ship duly ascertained and 
multiplied together yield a figure from which, after certain deduc- 
tions have been inade(c), the registered tonnage of a ehip may be 
calculated, one ton being considered the equivalent of every hundred 
cubic feet (d). 

. ■ ■ -- ■ . ■ r • 

(а) M. S. Act, 1894, s. 6. Aa.to the effect of tr*wiBcictiona by a corpora- 
tion under its coiporate name, «^eo titlft Corpora iio\s, Vol. VIII , p. 308. 

(б) M. S. Act, 1804, s. 21 ; M. S. Act, 1006, b 52 

(c) Ab to the deductions to be made m calculating the tonnage for the 
purposes of limitation of liability, see The Umhilo, [1801] P. 118; and 
p. 616, post, and as to limitation of liability generally, see pp. 612 ei seq , 
post. 

(d) The rules for the measurement of ships may be found in detail in the 
M. S. Act, 1894, ss. 77—81, Sohed. II. ; m the M. S. Act, 1906, s. 64 ; 
and in the provisions of the M. S. Act, 1007. They may be modified or 
altered from time to time by the Board of Trade (M. S. Act, 1694, s. 77 (7) ), 
but not in such a as to affect the deductions allowed in ascertaming 
registered tonnage {(Uty of Dublin Steam Packet Co. v. Thompson (1866), 

L. R. I C. P. 366, Ez. Ch.)- As to details, see Lord Advocates. Clyde Steam 
Navigation Co. (1875), L. R. 2 Sc. dcDiv. 409 (what is a spar deck ”), and 
Leith, HuU and Harriburg Steam-Packet Co. v. Lord Advocate (1873), 11 
Macph. (Ct. of Sess.) 597. The spaces, of which the cubic capacity may 
be deducted from the total cubic capacity of the ship, are the spaces occupied 
by the propelliug power, such deduction not to exceed 66 per cent, after 
other d^uctions have been made (M. S. Act, 1907, s. 1) ; tnose h-amed m 
above the upper deck for the machinery, or for the admission of light imd 
air (iu certam cases only) ; those used exclusively for the accommodatiop 
of the master, or occupi^ by seamen and apprentices ; those us^ exclu- 
sively for the working of the helm, capstan and anchor gear, or for keeping 
charts, signals, or other insirumenta of navigation and boatswain’s stores ; 

^ose occupied by the donkey boiler and engine, if connected with the mam 
pumps ; those adapted ouly for '^ater ballast, other than a^ouble bottom ; 
add, in the case of a sailing ship, any space set apart and used exclusively 
for the storage of sails (H. S. Acts, 1894, ss. 78 — 81 ; 1900, s, 64 (1) ). As 
to the measurement of ships with double bottoms, see M. 6. Act,. 1894, s. 81, 
and Zanzibar, [1892] P. 233. As (o the cozrection of errori in the 
registered tonnage, see M. S. Act, 1894, s. 82, and The Beeepta (1889), Li 
P. D. 131. Where the British system of measurement has oeen adopted 
by a foreign country the re- measurement of a vessel belonging to such 
country for any of the purposes of the M. S. Acts may be dispensed with by 
Order m Council, ana the capacity of any spaces in respect of whion 
deductions are allowed by British law may oe taken to be as stated in the 
foreim certificate of rc|^try (M. S. Acts, i894, s. 84 (|) ; 1906, s. 65 ; see 
plan The Oor^UmSt [1^4] p. 90). The counMec in respect of whioh these 
provisions have been applied are i^-^Austria-Mungary (19ih August, 1871) ; 
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Sub-Sbot. i,—PorU of Re(ji$try, 

17. Registration must be effected at a port of registry thro^h 

a registrar of British ships, that is to say, at any port in the United 
Kingdom or Isle of Man approved by the Commissioners of Customs, 
through the chief officer of customs; at any port in a British 
dominion approved by the governor, through the chief officer of 
customs or the governor or hia deputies (e); certain other 

ports through specified officials (/), 

18. A ship’s port of registry may be changed on application to 
the registrar of the existing port of registry, made by declaration in 
writing of all persons appearing on the register to be interested 
therein as owners or mortgagees. The registrar of the existing 
port of registry will, on such application being made, communicate 
the particulars relating to the ship to the registrar of the intended 
port of registry, who will grant a fresh certificate of registry (g). 

Sub-Sect. 6, — Certificate of Regietry, 

19. On the completion of the registry the registrar grants a 
certificate of registry containing the particulars entered in the 
register book, with the name of the master (/(). This certificate must 
be used only for the lawful navigation of the ship, must be delivered 
up on request to the person entitled 'to the custody of it (t), and 

Belgium (17th October, 1884) ; Denmark (29th February, 1868; 30th 
December, 1878 ; 20th April, 1883 ; 2l8t November, 1895) ; France 
(lOlh August, 1904) 5 Germany (23rd July, 1889 ; 22nd February, 1896) ; 
Greece (14th August, 1879) ; Hayti (3rd May, 1882) ; Italy (11th May, 
1906) ; Japan (27th January, 1885) ; Netherlands (3rd May, 1888) ; Nor- 
way (27th June, 1894); Hussia and Finland (20th November, 1880); 
Sweden (18th August, 1682) ; United States of America (30th July, 1868 ; 
19th March, 1883; 3rd October, 1895). Orders given under those provi- 
sions may be revoked by Order (M. S. Act, 1894, s. 84 (2)), as has been 
done in the case of Spain (29th January, 1904). For these Orders, see 
Stat. R. & 0. Rev., Vol. VlII., Merchant Shipping, pp. 1 et eeq. 

(a) M. S. Act, 1894, s. 4 (1). The term ** chief officer of customs ” covers 
a number of officials ; for definition, see ihid., s. 742. ** Fort ” includes 

place (ibid.). As to the Commissioners of Customs and their powers and 
duties generally, see title Revenue, Vol. XXIV., pp. 544 et eeq., 592, 593. 

(f) The ports or officials may be specified either by statute or by Order 
in Council. Ports in which officials have boon speciffed by statute are 
Guernsey, Jersey, Malta, Gibraltar, Calcutta, Madras and Bombay (ibid., 
B. 4 (1) ). Ports specific^ by Order in Council are so specified in virtue 
of the M. S. Act, 1894, s. 88, which deals with ports over which Hia 
Majesty has jurisdiction in. accordance with the Foreign Jurisdiction Act, 
1890 (53 & 54 Viet. c. 37) ; as to this jurisdiction generally, see title 
Constitutional Law, Vol. VI., pp. 448 et sea. Orders have been made 
in the cases of Shanghai (16th July, 1904) ; Old Calabar (7th March, 1004) ; 
Lamaca (29th June; 1900). Officials specified by Older in Council are so 
specified in virtue of the M. S. Act, 1894, s. 4 (2), which deals with all British 

S ossessions other than the Channel Islands or the Isle of Man. Officials 
ave been appointed for the following places : — Singapore, Penang and 
Malacca (9th July, 1809); Gibialtar (11th July, 1877); Tasmania (23. d 
November, 1893). 

( 0 ) M. S. Act, 1894, 8. 63. 

(h) Ibid., 8. 14. As to the register book, see p. 18, ante. The certificate 
of registry is primd facie evidence that the ship is British (B. v. Bjomsen 
(1865), 12 L. T. 473). As to the admissibility of the certificate of registry 
as evidence, see title Evidence, Vol. XXII., p. 477. 

(i) As to when refusal to deliver is reasonable, see Arkle v. Eeneell (1858>, 
BE.SeB. 828; B. v. IVaM (1834), 1 Ad. & £1. 481. 
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cannot be made sabject to detention by reason of any title, lien, 
charge or interest (;). 

20. Provisional certificates may be granted by registrars and 
consular officers where the certificate of the ship has been mislaid, 
lost or destroyed (A:). Such provisional certificates must, when the 
opportunity arises, be delivered up to the registrar of the ship’s port 
of registry to be exchanged for a fresh permanent certificate (Z). 
Provisional certificates, good for six months or until the arrival of 
the ship at a port where there is a registrar, may be granted by 
a British consular officer where a ship becomes British owned while 
situated outside British dominions (m). 

21. The certificate of registry must, where there is a change of 
master ( 7 i) or a change of ownership (o), have notification of the 
change indorsed upon it by the proper official. 

22. Where a registered ship is actually or constructively lost, 
taken by the enemy, buint or broken up, or passes into the hands 
of unqualified persons, the certificate of registry must, unless lost or 
destroyed, be delivered up to a registrar (p). The certificate must 
also be produced to the registrar when an alteration is made in the 
ship, or when re-rogistration is necessary either by reason of the vessel 
changing ownership or because her port of registry is altered ( 3 ). 

Sect. 8. — Traunfer and Tiansmisaion of Property in Ships, 
Sub-Sect. 1.— JIfor/e 0 / Transfer. 

23. A registered ship or share therein, when disposed of to a 
person qualified to own a British ship, must be transferred by bill 
of sale (r). This document must be as nearly as possible in the 

( j) M. S Act, 1894, B. 15 ; see Gibson v. Ingo (1847), 6 Hare, 1 12 (attempt 
I 0 establiBh Len by master and sliipbrokeis) ; Wiley v. Crawford (1861), 
30 L. J. (Q. B.) 319 (pledge of certificate) ; The SL Olaf ( 1876), 3 Asp. M. L. C. 
268 ; The Celtic King, [1894] P. 176 (delive y of certificate ordered by 
court to purchaser from mortgagee, where mortgagor had placed certificate 
in the hands of other persons under a working agieement without notice to 
mortgagees). The court will only order the delivery of a certificate to 
persons with a clear title to it; see The Frances (1820), 2 Dods. 420. 
PiovisiouB are contained in the M. S. Act, 1894, ss. 16 — 23, as to the fur- 
nishing of new certificates in lieu of one lost, or when there is a change of 
master or owner ; and as to delivery up of certificates when the ship 
becomes the property of unquahfied persons, see also M. S. Act, 1906, 
B. 52 (1). As to lien generally, sctf) pp. 617 et seq. poet 

{k) M. S. Act, 1894, s. 18 (2). 

{1) Ibid.,s. 18(1), (2). 

(m) Ibid., B. 22. As to the powers and duties of consular officers 
generally, see title Constitutional Law, Vol. VI., pp. 435 ei seq, 

(n) M. S. Act, 1894, s. 19. 

( 0 ) Ibid.t a. 20; as to transfer of ownership, see the text, infra. 

(p) M. S. Act, 1894, B. 21. In these circumstances the registry of the 
ship is considered closed, except as regards unsatisfied mortgagefi or 
existing certificates of mortgage entered therein {ibid., s. 21 ; M. S. Act, 
1906, s. 62 (1) ; see p. 19, ante). 

{q) M. S. Act, 1894, ss. 49—53. 

(r) Ibid., 6. 24 (1). As to the exemption of snoh transfers from the 
Bills of Sale Acts, see title Bills of Sale, Vol. 111., p. 17. For definitions 
of “rfiip,** see M. S Act, 1894, s. 742 ; and p. 14, ante. As to proof of 
owner^p by the production of a bill of sale, see title Evidence, 
Vol. XIII., p. 426. In the case of a sale, in the case of a mortgage. 
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preBcribed form, and muQt be executed by the transferor and 
attested by at least one witness (s). Before being registered ^ as 
owner the transferee must make a declaration of transfer stating 
his qualifications as to ownership and that, to the beet pf his 
knowledge and belief, no unqualified person is entitled as owner to 
any legal or beneficial interest in the ship or any share therein (t)» 
The executed bill of sale and the declaration must then be pro- 
duced to the registrar of the ship’s port of registry, and the name 
of the transferee is entered on the register (u). 

An unregistered ship (v), or a registered ship when disposed of 
to an unqualified person (a), may be transferred without a bill of 
sale or any special formality, but notice must be given at the ship’s 
port of registry of a transfer to an unqualified person (b), 

Sub-Skot. 2. — Tranamiasion of THU. 

24 . Where property in a registered ship or share is transmitted 
to a qualified person on marriage, death,bankruptcy or otherwise by 
operation of law (c)> such person must make a declaration of trans- 


it seems that all the gear necessary to the ship would pass, having regard 
to the adventure on which she is enga^d at the time of her transfer 
{GoUman v. Chamberlain (1890), 25 Q. B. D. 328) ; but this does not 
include appurtenances (Re Salmon and Woods, Ex parte Gould (1885), 2 
Morr. 137). Whore appurtenances ” aie expressly included in the sale, 
these do not include oU acquired by a whaler during a voyage ‘Langton 
V. Horton (1842), 5 Beav. 0) ; or gear not appropriated to the sole use of 
the ship (Be Salmon and WoodSf Ex parte Ootud, supra ) ; see note (n), 
p. 24, post As to fees, see Harrowing S.8. Co. v Toohey, [1900] 2 Q. B. 28. 

(«> il. S. Act, 1894, a. 24 (2). The form is that marked A in ibid., 
Sched. 1., Part 1., but is subject to alteration by the Commissioners of 
Customs with the consent of the Board of Trade (ibid., s. 65). For statutory 
form of a bill of sale, see Encyclopsedia of Forms and Precedents, Vol. XIV., 
p. 53. 

(t) M. S. Act, 1894, B. 25. 

|u) Ibid,, s. 26. 

(v) This mode of transfer is not required in the case of an unregistered 
ship, even, apparently, wheie such ship ought to have been registered 
(Union Banh of London v. LenanUn 1878), 3 C. P. D. 243, C. A.; 
see p. 15, ante), uor in the case of a ship which has been registered, 
although not required to be so (Benyon v. Otesswell (1848), 12 Q. B. 899), 
nor in the case of a ship which, from long and continued use as a coal hulk, 
has ceased to rank as a ship (European tmd Australian Boval Mail Co. > , 
Peninsular and Oriental Steam Navigation Co, (1866), 2 Mar. L. C. 351). 
A transfer or assignment of a ship or vessel, or any share thereof, need 
not be registered under the Bills & Sale Acts ; see title Bills of Sale. 
Vol. III., p. 17. This mode-of transfer i| required in the case of ships sold 
by order of the court (M.. S. Act, 1894, s. 29 ; see title Admibautt, Vol. 1., 
pp. 123, 124). An agreement to transfer a ship need not be registered 
(BoUkyany*Y^ (1881), 4'" Asp^ M. L. 0. 380). For definitions of 

*'Bhip *’ see p. 14, arile. 

(a) The 11, S. Acts (see note (a), p. 10, arvte) make no provision for this 
case, but no interest, either legal or beneficial, can be acquired in a ship 
whieh opntlnues to assume the British character, or if acquired may be 
forfeited (M* S. Act, 1894, e. 71)« An unqualified person who is equitable 
oWher of a share in a ship is subject to all liabilities of equitable owners 
despite liability to forfeiture (Von Freeden v. Hull, BVyth ds Co, (1906)f 10 
Asp. M. L. 0. 247). For form of agreement to sell a British ship to a 
foreigner, seeEncyclopcediaof Forms and Precedents, Vol. XIV., pp. 49, 60. 

(b) M. 8 Acts, 1^94, s. 21 (1) ; 1906, 8. 62 (1). 

(c) The words in tin's provision are, " by any lawful means other than , 
by a transfer under this Aot ” (M. S. Aqt, 1894, s. 27), As to the meaning 
and extenc of this phrase, see Ohaeieaunouf v, Oapeyron (1982), 7 App. Cas. 
127, P. C. 
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mission, identifying the ship and eontaining the statements required 
in a declaration of transfer <d), or as near thereto as oiroumstUieea 
admits and an account of the manner in which the property IS 
transmitted, together with evidence to suppoi-t such account. The 
registrar will then enter in his book the name df the person td 
whom the property is transmitted as that of the owner (e). 

26. Where property in an unregistered ship or share ie trans- 
mitted to an unqualified person on marriage, death, bankruptcy, or 
otherwise, the appropriate court having jurisdiction in the place of 
registry may, on application by or on behalf of the unqualified 
person, order a sale of the ship or share for his benefit (/). 

26. Where by reason of infancy, lunacy, or .any other cause, 
any person interested in a ship or share is incapable of making any 
declaration or complying with other statutory formalities in Con- 
nexion with the registry of the ship or share, the guardian or 
committee, if any, of the incapacitated person may act for him, dt if 
there is none, any person appointed on application made on behalf 
of the incapacitated person {(j). 

SuB-Sscrr. Z.-- Prohihition cf Transfer, 

27. Any interested person may apply to the appropriate cout't, 
having jurisdiction in the place of registry for an order prohibiting 
for a specified time any dealing with a ship or share, and such 
order may be made by such court on such conditions with regard 
to costs or otherwise as the justice of the ease demands (A). 

Sus-Seot. 4 . — Transfer by Way of Mortgage, 

(i.) FormuUties. 

28. A charge as security for repayment of money on a ship or 
a share therein may either be registered as a mortgage, in which 
case it is subject to various statutory provisions relating to statutory 
mortgages (Of or unregistered, in which case, although recognised 
as valid as against the grantor, it will only rank as an equitable 
charge upon the ship (k). No special formalities are required for 


(d) See the text, infra, 
le] M. S. Act, 1894, s. 27. 

if) Ibid., B. 28. The court may order cither a sale generally or a 
partioular sale {British Ship The Santon (1878), 20 W. R. 810). I^or 
penalties attaching to failure to make implication under this pro vision, see 
p. 33, and Tm Millieent, [1891] W. N. 162. 

(^) M. S. Act, 1894, s. 65 (1). Tjie power thus given to a guardian does 
not extend to enable him to sell or mortgage thh ship or share on behalf 
of the infant (Michael v* Fripp (1868), X. R. 7 Eq. 96). As to the 
position of infants and lunatics generally, see titles Infani^ and Children, 
Yol. XVII., pp. 30 etseq. ; LuNAtiGS AKh Persons of Unsound Mind, 
Vol, XIX., pp. 389 et seq. 

(h) M. S. Act, 1894, s. 30. The appropriate court is, in England or 
Ireli^^ the High Cohrt ; in Scotland, the Court of Sea toil | add else- 
where, the court having the principal civil Jutisdiction (HIM.). a.. 

(f) Mv S. Act, 1604, B8. 31—46 ; see also title Mortgage, Vol. Xxl., 
p. 133. All disputes conoemiM duly registered mortgages are within the 
mriadiotion of the Admiralty Division ; see title Admiralty, Vol. l.,p. 06. 
For statutory form of mortgage, seb Encyclopedia of Forms and Piece- 
dents, Vol XIV<* p. 65 ; and for deed of covenant aoeompahying sdeh a 
mortgage, see ibid., p. 60. 
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8xot. 8. the creation of an unregistered, or equitable, charge, and the court 
Transfer may treat as a mortgage that which is on the face of it an absolute 
and Trans* transfer, if it should appear that such was the intention of the 
mission of parties (f). Where, however, a mortgage is registered, the instru- 
ment creating it should be as nearly as possible in the specified 
m BOlps. production, is recorded by the registrar in 

the register book, the day and hour of registration being stated (n). 

It is not necessary that the whole of the agreement between the 
parties should be contained in the instrument registered, and further 
stipulations may be contained in a separate instrument (o). 


Nature of 
mortgage. 


Position of 
mortgagor 
and mort- 
gagee. 


(ii.) Rights oj Mortgagees, 

29. The rights* of mortgagees of ships are, so far as the special 
nature of the security permits, governed by the rules of law laid 
down in respect of the mortgages of other chattels (p). Inasmuch, 
however, as a ship differs in many respects from other forms of 
security ( 9 ), these rights have been the subject of special statutory 
enactments and numerous decisions which are now to be dealt with. 

Except so far as may be necessary for making a mortgaged ship 
or share availal)le as a security for the mortgage, the mortgagee is 
not deemed tho owner of the ship or share, nor is the mortgagor 
deemed to have ceased to be the owner thereof (r). The result is 


(l) Langton v. Horton (1842). 6 Beav. 9; Whitfield v. Parfitt (1851) 
4 L)e G. &: Sni. 240 ; The Innisfallen (1860), L. R. 1 A. &; E. 72 ; 6C0 also 
Trard v. Beck (1863), 13 C. B. (n. s.) 668. An equitable charge may bo 
created by the deposit of a builder’s certificate (Be Softhy, Ex paiie Hodgkin 
(1876), L. R. 20 Eq. 746), or by Ibe deposit of a mortgage deed (Lacon v. 
Liffen (1862), 4 Giff. 75); and see title Mortgage, Vol. XXI., p. 134, 
note (p). 

(m) See M. S. Act, 1804, s. 65, Sebed. I., Part II. A mortgage 
executed in blank was ordered to be expunged from the register (Burgis v. 
Constantine, [1908] 2 K. B. 484, C. A.) ; a similar order may be made 
where a mortgage has been fraudulently registered by a person alleging 
himself to be a mortgagee (Brand v. BroomhaU, [1906] 1 E. B. 571 ; see also 
Holdemesa v. Lamport (1861), 29 Beav. 129). A mistake in the name 
of the vessel will not invalidate a mortgage, provided there is no question 
as to identity (Bell v. Bank of London (1868), 3 H. &; N. 730). 

(n) M. S. Act, 1894, s. 31. Whore a ship and her “ appurtenances ’* are 
mortgaged it is usually understood that the mortgage extends to evei/- 
tbing on board her necessary to the prosecution of the adventure on which 
she 18 engaged (CoUman v. Chamhfirlain (1890), 25 Q. B. D. 328) ; but in 
order to rank as appurtenances ^ geM must be actually appropriated to 
the mortgaged ship (^ Salmon and Woods, Ex parte Qould (1885), 2 Morr. 
137) ; and the mortgage of a whaler d6es not include oil acquired during 
the voyage (Langton v.' Horton, supra); and see note (r), p. 21, ante, A 

f ioUcy of ifisuraace upon a ship may be mortgaged as a separate seourity 
Swan and Cleland'e* Graving nock and Slipway Co, v. Maritime Insurance 
Co, and Oroshaw, [1907] 1 K, B. 116) ; and see title Mortgage, Vol. XXI., 
p. 134. 

(o) The Innisfallen, supra; Th^ Cathcart (1867), L. R. 1 A. & £. 314; 
The Benwell Tower (1895), 8 Asp. M. L. C. 13. An agreement to give a 
legal mortgage ’* has been construed as an agreement to give a first mort- 
gage; compare title Mortgagk, Vol. XXI., pp. 75, 76. 

(p) Thompson v. Smith (1815), 1 Madd. 395 ; The BenweU Tower, supra; 
and see, generally, title Mortgage, Vol. XXI.. pp. 65 et seq. 

g) Hooper v. Qumm, MoLellan v. Oumm (1867), 2 Ch. App. 282; and 
see p. 23, ante, 

(r) M. S. Act, 1894, s. 34. 
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that while as between the parties to the mortgage the property in 
the ship has passed (jv), yet so far as regards third parties the 
mortgagor remains dominua with regard to everything connected 
with the employment of the ship and the mortgagee is protected 
from liabilities connected therewith (u). 

30. The chief right of a mortgagee of a ship (a), or of a majority 
of shares in a ship, is the right in proper circumstances to take 
possession. This he may do even before any part of the mortgage 
debt has become due(b) if his security is being impaired (c) In 
some material way (d). 

Possession may be either actual (e) or constructive. To obtain 
constructive possession the mortgagee must clearly indicate his 
intention to assume the rights of ownership (/ ). * 

Where the mortgagee is justified in taking possession, and in so 
doing has been compelled to pay off claims for wages or disburse- 
ments, or to incur other expenses to avoid the exercise of a maritime 

( 0 ) The Blanche (1887), 6 Aep. M. L. C. 272. 

(t) Keith V. Burrows (1877), 2 App. Cas. 636 ; see also Collins v. Lamport 
(1864), 4 De G. J. & Sm. 500, 

(u) Dickinson v. Kitchen (1858), 8 E. & B. 789. As between li mself and 
the mortgagor, the mortgagee may assume some of the liabilities of the 
owner of a ship {Hudson y. Barge Suiftsure {Owners), TheSwiftsure (1900)^ 
9 Asp. M. L. C. 66). 

(a) Japp V. CampheU (1887), 67 L. J. (q. b.) 79. 

{b) In considering whether any part of tho mortgage debt is due the court 
will enforce all the equities between tho parties {The Caihcart (1867). L. B. 
1 A. & E. 314). 

(c) The Blanche, supra; The Manor, [1907J P. 339, C. A. The security 
may be impaired by the action of the mortgagor himself, as by the carriage 
of contraband {Law Guarantee and Trust Society y. Bussian Bank for Foreign 
Trade, [1906] 1 K. B. 816, C. A.), or by so working the ship as to render 
her constantly liable to arrest ( The Manor, supra), or by the action of 
other persons, such as creditors, who may desire to seize tho ship {Dtckvnson 
Y, Kitchen, supia, see also The Celtic [1894] P. 175; Jackson v. 

Vernon (1789), 1 Hy. Bl. 114; Baker v. Buckle (1822), 7 Moore (c. p.), 349; 
Briggs v. Wilkinson (1827), 7 B. & C. 30). In the following oases Ihe 
security was held not to be impaired : — De Mottos v. Gibson (1869), 6 Jur. 
(n. s.) 347; CoUins v. Lamport, supra; The Ivnisfallen (1866), L. R. 1 
A. & E. 72; The Caihcart, supra ; The Maxima {1^1^), 4 Asp. M. L. C. 21 ; 
Cory Brothers db Co, v. Stewart (1886), 2 T. L. B. 508, C. A. ; The Blanche, 
supra, 

{d) It is not enough merely to show that the enforcement of the security 
is about to be rendered difflcult by the removal of the ship from the juris- 
diction (The Fanchon (1880), 6 P. D. 173); nor will tho mortgagee be 
entitled to bail in such a case (The Highlander (1843), 2 Wm. Bob. 109) ; 
nor is it enough to show that the ship is not profitably employed {Keith v. 
Burrows, suwa). As to failure to insure, see Laming & Co. y. Seaier 
(1889), 16 B. (Ct. of SesB.) 828 ; The Heather Bell, ri90J[] P. 272, C. A. 
]am> Chiarantee and Trust Society y. Bussian Bank for Foreign Trade, supra, 

(a) Actual possession maybe taken either by putting a man in possession 
without the assistance of the court, or by the arrest of the ship m a mort- 
gagee's action ; and see title Admiralty, Vol. I., p. 66, A mortgagee of 
shares cannot bring a restraint action ( The Innisfallen, supra). As to costs, 
see The Kestrel (1866), L. B. 1 A. &: £. 78 (mortgagee allowed party gnd 
party costs). For form of authority to take possession of a ship on 
behalf of a mortgagee, see Encyclopaedia of Forms and Precedents, Vol. 
XIV., p. 66. 

(/) The BenweU Tower (1895), 8 Asp. M. L. C. 13 ; see also Kusden ▼. 
Pope (1868), L. B. 3 Exoh. 269 ; Beynon y. Godden (1878), 3 £z. D. 263, 
•0. A. As to ownership, see pp. 16, 16, ante. 
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lien (g) bj third parties, he can recover the aniount expended fh>m 
the mortgagor (A). 

31. The mortgagee on taking pOsseasion becomes entitled to 
enjoy any contractual rights relating to the employment of the 
ship which the mortgagor may have entered into (t;. On the other 
hand the mortgageet in addition to being liable for expenses incurred 
in the future working of the Bhip(A;), is bound (Z) to perform con- 
tractual duties incurred by the mortgagor of a kind usually incurred 
by a person who has the apparent ownership and control of a 
vessel (7n), provided such engagements relate solely to the future (w) 
and are not of such a nature as to impair the security (o). 

Until the mortgagee takes possession the earnings of the 
ship, apart from ^special stipulation, remain the property of the 
mortgagor (p), but directly the mortgagee takes possession he 


(g) As to maritime lien, see pp. 617 et post. 

(a) The mortgagee recovers on the principle that he has paid a debt for 
which another was hable by compulsion of law (Johnson v, Jtoyal Mail 
Steam Packet Co. (1807), L. R. 8 C. P. 38; The Orchis (IWO), 16 P. D. 
38 : The Heather Bell, [1901] P. 272, C. A.). As to this principle, generally, 
see title Contract, Vol. VII., pp. 465 et seq. The principle appears to 
cover both the payment off of daims lor^ wages and of those for disburse- 
ments (The Blazer (1911), Admiralty Court, 6th February (unreported)). 
It appears that the correct course for a mortgagee who has paid off liens or 
who desires to do so is to obtain leave from the court to stand in the shoes 
of the Uen-holdcr as against the mortgagor (ibid.). To wliat extent the 
mortgagee can recover moneys so pmd in rem in addition to the mortgage 
debt seems doubtful (The Cornelia Henrietta (1866), L. R. 1 A. & E. 51 ; 2ne 
St Lawrence (1880), 5 P. D. 250; The Tagus, [1903] P. 44). Mortgagees 
of shares in a sh^ will not be held liable to contribute to the paying off 
of liens by other part-owners, and will not be held impliedly to have 
authorised such payment merely from the fact that their property may 
have been thereby benedted (The Ripon City, [1898] P. 78). 

(t) Chimm V. Tyrie (1865), 6 B. & S. 298; Keith v. Burrows (1877), 2 
App. Cas. 636. 

(k) Be LUherland, Ex parte Howden (1842), 2 Mont. D. & De G. 674. 

(l) Collins V. Lamport (186.^ 4 Do G. J. A Sm. 500; Cory Brothers ds 
Co. V. Stewart (1886), 2 T. L. R. 508, C. A. 

(m) WUUams v. Allsup (1801), 10 C. B. (n. 8.) 417 ; Johnson v. Boyal 
Mail Steam Packet Co., supra; and see title Mortgage, Vol. XXI., 
p. 134. For form of guarantee by a mortgagee for payment of averages 
and contributions, see Encyclopsedia of Forms and Precedents, Vol. XIV., 
p. 64. 

(n) Neither the mortgagee, nor the ship when it has passed into his 
possession, is liable to the creditors of the mortgagor, unless such creditors 
are in a position to exercise a maritime lien (The Troubadour (1866), L. R. 

1 A. £. 302 ; The El Argentino, [1909] P. 230) ; as to maritime hen, see 
pp. 617 et asq., post. Althoi^h not personally liable, the mortgagee may 
always come in and defend the ship when sued, but only such defences are 
open to him a§ would have been open to the mortgagor (The Ohi^- 
tain (1863), Brown/ & Lush. 104; Tag *'Julind^r*' (1853), 1 Ecc. & 
Ad. 71). 

(o) Law Quarantee and Trust Soeiety v. Busaian Bank for Foreign Trade, 
[1906] 1 K. B. 815, 0. A. It appears that the mortgagee will not be bound 
even though the contract was entered into b^ore the mortgagee came into 
existence, provided he cannot be considered to have had notice or its 
Muivalent (The Celtic King, [1894] P. 175; but see Law Ouaranteo and 
Trust Soeisiy v. Russian Bank for Foreign Tritde, npra). If the mortgagee 
takes his mortgage with knowledge of a contract, he is bound (De Mottos y. 
Qihson (1859), 5 Jur. (k. 8.) 347). As to impaiment of the security, see 

oases cited in note (o), p. 25, ante. 

(p) Keith V. Burrows, supra; Rusden v. Pope (1668), L. R. 8 Ezch.* 
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hedm^ entitled io^ e& the frbight( 9 ) not ahr^t^y doe and 
payable (r). When the ireight has once come into the hands of 
the mortgagor, the mortgagee, unless by sOme rig^t other than that 
afforded by the mere mortgage (s), cannot recover it from him (t^. 

A registered mortgagee in possession has, in addition to 
complete control over the ship (a), a right to sell the ship or share 
in respect of which he is mortgagee, and to give effectual receipts 
for the purchase-money (6). He may recover the ejpenses of the 
sale from the mortgagor (c). 

The rights of a mortgagee are not affected by an act of bank- 
ruptcy committed by the mortgagor, either before (d) or after (e) 
the date of the mortgage, provided that in the former ease the 
mortgagee has no notice of the act of bankruptcy. 

269 ; Brown v. Tanner (1868), 3 Ch. App. 697 ; Liverpool Marine Credit 
Co. V. WiUon (1872), 7 CL. App. 507; Wilson v. Wilson (1872), L. R. 
14 Eq. 32 ; Anderson v. Butler^e Wharf Co, (1879), 48 L. J. (CH.) 824 ; The 
Benwell Tower (1895), 8 Asp. M. L. C. 13. As to mortgage of freight, 
see title MoitTGAGE, Vol. XXI., p. 134. 

(q) The fuught to which the mortgagee is entitled is the gross freight 

without any aeduqtion of sums which may be due to the charterer from the 
mortgagor [Tanner v. JPhiUips, (1872), 42 L. J. (ch.) 126), or of any 
expenditure not authoriaedpy him incurred in the earning of the freight 
[El Argentina, [1900] P. 236). As to the payment of freight generally, 
see pp. 291 et seq,, post • 

[r) If possession be taken before the voyage is canrluded by the delivery 
of the cargo, the mortg^ee is entitled to freight (Oaio v. irving (1852), 
6 De G. £ Sm. 210 r Brown v. Tanner, supra). Whether the mort- 
gagee is entitled to we freight where he mortgagor has landed the 
goods retaining a lien for freight is doubtful (The Edward Cardwell 
(1865), 2 Mar. L. 0. 236). The mortgagee is nofentitpd to freight, even 
though unpaid at the time of ti&ing possessi^, if ,he has not 
taken possession until the cargo is delivered and the freight earned [ShilUto 
V. Boggart, [1903] 1 K. B. 683) A mortgagee of shares is entitled to hJs 
proper share of £i eight earned and received after taking possession 
Alexander v. Simms (1854), 5 De G. M. & G. 57, C. A.; Essarts v. 
Whinney (1903), 9 Asp. M. h, C. 303, C. A.), lu certain cases the court 
may appoint a receiver [Bum v. Ilerlofsft^ tmd Siemensen, The Faust 
(1887), 6 Asp. M. L. Q. 126, C. A.; and generally, title RBcmvEiis, 
Vol. XXIV., pp. 348 et eeq,), 

(«) waits V. Palmer (1859), 7 C. B. (N. 3.) 340. 

(0 Gardner v. Casenove (1856), 1 II. & N. 423. 

(а) The Fairport (1884), 10 P. D. 13 (dismissal of master). 

(б) M. S. Act, 1894, s. 35. 7'he court may grant a sale to a mortgagee 
of shares (T^e Fairlie (1868), 37 L. J. (adm.) 66). A mortgagee in posses- 
sion is not bound to sell the ship, but may employ her in such a way as not 
to impair her value, and must not seU her disadvantageously (European alul 
Australian Boyal Mail Co, v. Boyal Mail Steam Packet Co, (1858), 4 K. &; J. 
676; Havilland, Bouth A Co, V.^TAomson (18d4), 3 Maeph (Ct. of Scss.) 
813; Marriott v. Anchor Beversionary Co, (1861), 3 De G. P. 5c J. 177, 
C. A.). The mortgagee cannot be compelled by other persons interested 
io employ the ship instead of Selling her [Samuel v. Jones (1862), 7 L. T. 
760). As between the mortgagor and mortgagee, the latter may ^ee to 
terms limiting Ids powers of sale '(J>icA;inson V. Kitchen (1868), 8 E. & B. 
789 ; Broward Y, DumafesquellSH), 3 Moo. P. C. C. 467). The moi^agee 
out of possession may be restrained by iniunotion from deiding with the 
ship in a manner which interferes with the execution of a ohaiterpajilt^. 
see title Injunction, Vol. XVII., p. 251. 

(c) wakes V. Saunion (1877), 7 Qi. D. 188, 

Id) The Buhy (1900), 9 Asp. M. L. C. 146. As to what constitutes an 
act of banknip^y, see title Banxruptct anu Insolvenct, Vol. 11., 
pp. 13 et aeq, 

* (s) M. S. Act, 1894, s. 86. The statute ottiy applies to registered mort* 
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srgt. 8. 32. The rights of unregistered mortgagees are postponed to 

Transfer those of registered mortgagees, even though the date of the unregis- 
and Trans- tered mortgage bo antecedent to that of the registered mortgage (/), 
mission of although the existence of the unregistered mortgage was known 
^ to the registered mortgagee when he took his mortgage (. 9 ). The 
InJ^ps. rigiifcg Qf ijJjq unregistered mortgagee are also postponed to those 

Priorities. of a bond fide purchaser for value without notice from the legal 
owner Qi), and to those of all persons with prior equities (i). The 
unregistered mortgagee cannot arrest the ship 0). 

Begistered mortgagees rank, notwithstanding any express, or 
implied, or constructive notice, according to their date of registra- 
tion (0* A second or subsequent mortgagee cannot sell the ship 
without the consent of the court or of every prior mortgagee (m). 

A mortgagee of a ship or shares (n) has priority over the judg- 
ment creditors of the mortgagor ( 0 ), even though such creditors 

gages, but it is submitted that all mortgages are covered by the principle ; 
see The Buhy (1900), 9 Asp. M. L. C. 146. 

(/) M. S. Act, 1804, s. 35. The unregistered mortgagee is only benoUcial 
owner of the ship ; as to his rights and Uabilities as . uch, se# p. 23, ante. 

(g) Black V. Williams, [1895] 1 Ch. 408. Where a leistered mortgage 
has taken possession of ship and freighjbkb(f||Will be entitled to reimburse 
himself not only for his advances on shipTbiinlso for any advances he may 
have made on freight without notice 01 other equitable charges {Liverpool 
Marine Credit Co. v. Wilson (1872), 7 Ch. App. 507; see title Equity, 
Vol. XIII., p. 86, not«r (/) ). 

{h) M. S. Act, 1894, ss. 35, 56, and see Barclay dt Co., Ltd. v. Poole, 
[1907] 2 Ch. 284. It seems that it is immatenal that the purchaser 
had notice of the charge {M*Calmont v. Eankin (1850), 8 Hare, 1). A 
mortgagee who ag^d with his mortgagor to conceal the mortgage 
in order to facilitlfe the sale may find himself in like case {Hooper y. Qumm 
(1862), 2 John. & H. 602). Bettered mortgages may be enforced even 
after the ships have passed into &e possession of foreign owners (M. S. Act, 
1906, s. 52). 

(t) Wardv. Eoyal Exchange Shipping Co.; Ex parte Harrison (1887), 6 
Asp. M. L, C. 239. 

(k) Admiralty Court Act, Ig61 (24 & 26 Viet. c. 10), s. 11. 

(Z) M. S. Act, 1894, 8. 33^In certain circumstances the priorities as 
between registered mortga^ may be deemed not to depend on the 
dates, and in such cases the statute does not apply. Thus, a first mort- 
gagee, whose mortgage is taken to cover future advances, cannot claim 
over a second mortgagee the benefit of advances made after he has notice 
of the second mortgage {The Benwell Tower (1895), 8 Asp. M. L. C. 13). 
This rule does not apply where the agreement as to future advances is 
contained in a separate unregistered document (Parrv. Applebee (1865), 24 
L. J. (cn.) 767, C. A.). Where a second mortgagee unreasonably disputes the 
claim of the first mortgagee, he will have to pay the costs of the dispute 
{The Western Ocean {1870), -L. B, 3 A. 38 ; but see The Volant (1864), 
Brown. &: Lush. 321). . 

(m) M. Act, 1894, s. 35. The Act only refers to registered mortgi^ees, 
but presumably unregistered mortgagees are within the principle. When 
a first mortgagee takes possession of the ship and freight he may satisfy 
his own debt, and will then hold the balance for the benefit of subsequent 
mortgagees {The Benwell Tower, supra ; Taimer v. Heard (1857), 23 
Beav. 555), but there is not such an ex^iress trust in favour of the 
BQcond mortgagee as will prevent the op^ation of the Statute of Limita- 
tions {Banner v. Berridge (1881), 18 Ch. D. 254; see title Limitation 
OP Actions, Vol. XIX., p. 165). 

(n) The Harnet (1868), 18 L. T. 804. 

( 0 ) Dickinson v. Kitchen (1858), 8 £. dc B. 789. The rule applies even 
where garnishee orders have been obtained {Japp v. CampbeU (1887), 57 
L. J. (Q. B.) 79 ; see also De Wolfv. Pitcairn (1868), 17 W. B. 914 (creditor. 
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liave a ti^bt in rm{p\ He is entitled to the possession of the Sjbot.s. } 

ship in priority to a subsequent purchaser \ 7 ith 0 ut notice (q) and to Ttinsto - 

a previous purchaser who has failed to register his title (r). and T^a- 

The rights of mortgagees are deferred to those of persons having 
either possessory («) or maritime (t) liens. 

33. An assignee of freight has no rights as against a first — 
mortgagee who has taken possession of freight in virtue of his mort- 
gage (a), unless the assigned freight became due and payable before 
possession was taken (b), but the assignee of freight has priority 
over a second mortgagee, even though he has taken the assignment 
with notice of the second mortgage (c). Assignees of freight are 
entitled to the whole freight mentioned in the bill of lading, without 
deduction of amounts due from the assignor to the consignees (d). 

obtains debtor's rights subject to those of mortgagee) ). The creditors 
may arrest the sliip in countries where the rights of mortgagees^ even 
though registered, are disregarded {Liverpool Marine Credit Co, v. Hunter 
(1868), 3 Ch. App. 479). 

{p) As in the case of ** necessaries men” {The Two Ellens (1871). L. R. 3 
A. & E. 346 K»Bee also Simpson v. Fogo (1860). 1 John. & H. 18 ; Castrique 
V. Behrens (1863). 3 E. & E. 709), or in the case of ” material men” (The 
Pacific (1864), Brown. & Lu^ 243 ; The Scio (1867), L. R. 1 A. ds E. 353) ; 
aliter, where the material dpch^has a possessory lien (Williams Y^llsup 
(1861), 10 C. B. (N. s.) 417 ; The Scio, supra), and see title AniimALTY, 

VoL I., pp. 67, 68. 

(g) Cato V. Irving (1852), 6 De G. & Sm. 210. 

(r) The Eastern Belle (1875), 3 Asp. M. L. 0. 19. Registered purchasers 

of shares are entitled, ^hero they have contracted to do so, to apply the 
purchase-money to paying oil the ship’s debts in priority to paying off the 
mortgage debt (Barclay ^ Co., Ltd. v. Poole, [1907] 2 284). 

(s) Williams v. AlUup, supra ; The Sdo, suprd^, M^Ptgagees, however, 
get their costs in priority to ” material men ” (The Sherlmo (1883), 6 
Asp. M. L. C. 88). As to possessory lien, see p. 621, post, 

(t) As in the case of bottomry bond holders (The Dowihorpe (1843), 2 
Wm. Rob. 73 ; see also Percy (1837), 3 Hag. Adm. 402 ; The Royal 
Arch (1857), Sw. 269). The principle applies even though the bond has 
been incurred in the course of a voyage taken in fraudulent breach of a con- 
tract existing^^etween a mortgagor and m^jg||gagee {The Mary Ann (1865), 

L. R. 1 A. & E. 13), o%4n the case of a marar suing for wages or disburse- 
ments even when appointed by the mortgagor {The Mary Ann, supra; 

The Feronia (1868), L. R. 2 A. & E. 66 ; The Ripon City, [1897] P. 

226). The priority does not extend to any part of the mortgage debt 
personally guaranteed by the master (The Bangor Castle (1896), 8 Asp. 

M. If. 0. .156). The master’s right of priority does not extend to the 
recovery of the amount of a bond which he has been forced to enter into 
by reason of his own negligent navigation (The Limerick (1876), 1 P. D. 411, 

C. A.). As to bottomry bonds, see pp. 70 et seq., post. As to crew’s wages, 
see Prince George (1837), 3 Uag, Adm. 376; pp. 46 et seq., post. As to 
maritime lien, see pp. 617 ef seq., post, 

(a) Assignments of freight have not been the subject of statutory enact- 
ment; see Liveimool Marine Credit Co, v. Wilson (1872), 7 Gh. App. 

507 ; Wilson v. Wilson (1872), L. B. 14 Eq. 32 ; The Benwell Tower (1895), 

8 A^. M. L. C. 13 ; Black v. Williams, [1895] 1 Ch. 408. 

(b) Shillito V. Biggart, [1903] 1 B. 683 ; see also Re Pride of Wales 
and Annie Lisle (Mortgagees) (1867), 16 L. T. 606 (priority of tnisteh in 
bankruptcy) ; Ward v. Royal Exchange Shipping Co., Ex parte Harrieon 
(1887), 6 Asp. M. L. 0. 239 (priority of debenture-holders} ; The BemmeU 
Tower, supra (priority of second mortgagees). The usual rule aa among 
persons with equitable charges is qui prior est tempore potior est jure ; see 
title EquiTT, Vol. XIII., p. 79. 

(e) Liverpool Marine Credit Co. v. Wilson, supra, 

(a) Weguelin v. CeUisT (1873), L. R. 6 H. L. 286. As to mortgage of 
* freight, see title HoBTGAaB, Vol. XXL, p. 134. 
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Sdot. 8. (jdi,) JHicharge fif Mortgage . r., . - 

.lyansfer 34. Wherd a register^ mortgage is discharged m4 regirti^ 
a&d Trans- must, on the production of the mortage deed with a receipt for the 
t^Blonof mortgage money duly indorsed thereon, make an entry in the 
^operty register book to the effect that the mortgage has been discharged (<j). 
s^ps. property in the vessel will then revest in the mortgagor, or other 
Dinbarge of person who nas become entitled thereto, regard being had to any cir- 
mortgagc. cumstances which may disentitle the mortgagor to the property (/■). 

(iv.) DftilinffB with Aforifftt^ee^s Interest. 

Transfer o£ 36. A registered mortgage may be transferred to any person (^), 
mortgagea, instrument effecting the transfer must be in the prescribed form, 

or as near thereto as circumstances permit (h), and the transfer will, 
on production, botentered in the register book by the registrar. 

Where the interest of a mortgagee is transmitted on marriage, 
death, or bankruptcy, or similar occasion (t), the registrar will, on 
production of proper evidence, enter the transaction in the register 
book (ft). 

SuB-SfiCT. 6.- CeriificaXee of Mortgage and Sale. 

Tranaactiona 36. Where a registered owner is desirous of disposing of a ship 
abroad. oj. share by way of mortgage or saloA^ place out of the country 
in wljich the port of registry of the Bmp? is situate, he does so by 
means of a certificate of mortgage or sale, which authorises some 
named person to crekte a charge or to make' a sale in accordance 
with particulars of tfie intended transaction which are entered in the 
register book and also upon the certificate (Q. Subject to various 
statutory rules, the certificate may then be used for the desired 
purpose, in cou^miiy with the directions contained therein (in). 

Sub-Sect. 6 . — Kquitahh Interesta. 

Trusts and 37* Equitable interests in ships or shares of ships are recog- 
uiaed by modern English law (n). No notice of any trust may be 
entered in the register book (o), nor cati the existence of a trust or 

(6) M. S. Act, 1894, B. ate^or form of memoiandum M disohargo ^ 
mortgage, see EncyclopflSdiiipfli'orms and Precede^, VoL XlV., pp* 57, 58. 

(/) M. S. Act, 1894, 6. 32. The registrar oaundTerase entries of mort- 
gb^ on their discharge {Chasteauneuf v* Oa/jgeyron (1882), 7 App. Caa. 
127t 135, P. C.); but the court may in certain oircumstanceB oroei the 
entry to be expunged (Broiad v. BroomhalU [1906] 1 E. £. 671 (mortgage 
registered by a person fraudulently representing himself to be a mort- 
gagee) ; Burgie v. Cons tontine, [1008J2 E* B, 484, C. A. (mortgage never 
executed by the mortgagee) ). Where a receipt has been indorsed by 
mistake the court will set aside tllfe indorsement {The Bose (1873), L. R. 4 
A. & K. 6), unless the prigrities of other mortgagees are affected (Bell v. 
Blyth (1868), 4 Ch. App. 136). 

(a) M. 8. Act, 1894, 6. 37. 

_ (h) For'fonn^ see ibid., Sohed. I.» Part 1., Form Enoyolopsedia of 
Porms and Precedents, Vol. XIV., p. 57. 

(i) M. 8. Act, 1894, s. 38. The words are, “by any lawful means other 
a transfer under this Act.'* As to the meaning of these words, see 
dhtuteauneuf y. Copsyron, Attpra. 

(ft) M. 8. Act, 1894> B. 38. 

- (*) Ibid., as. 39—46. ^ 

(m) Ihiitf B. 44 (2). If used not in conformity with the directions the 
transactioti is uUra vires and void (Orr y. IHdcinson (1869)^ John. 1). 

(n) M. 8. Act, 1894, s. 67. Beneficial interests haye been recognised 
since the M. S. Amendment Act, 1862 ; see JAverpael Borou/gh Ba/nh v. 
Turner (1660), 1 John. H. 169. 

(o) Hi. S. Act, 1601, B. 56; and see p. 17, dato. 



Past U.— OwaUaonv «n> 8 b^. , 



lMf^^iBtM«Btiiitai!ftt«(|^ with the atatatoiy proviBions of tlio 
Morclwit Shipping Acte (q), Trbich confer upon rogjistered omun 
And mortgagees the powers of disposition and of giving receipts (rX 
or which relate to the exclusion of unqualified persons from the 
ownership of British ships (s). 
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88. All alterations must be registered which so affect the ship AUmtioiu 
that she ceases to correspond with the particulars relating to her F^nidng to 
tonnage or description contained in the register book (a). * 


38 . Begistration may be renewed either when the renewal js Wbenngii. 
ordered by the registrar on account of alterations (6), or, if applica- 
tion be made to the registrar, when there is a change of owner- ” 
,^hip(<;), or when the ship has, since her original registrMion, ceased 
to be registered owing to having for some reason ceased to be a 
British ship (d). The registrar of the ship's port of registry may 
in any circumstances, with the permission of the Commissioners of 
Customs and Excise (^}, grant a new certificate on the delivery up 
to him of the old one (/). 


Sect. 6.— -iisturns by Etgi>trars. 

40 . Monthly returns must be made by every registrar 19 the netunu. 
Registrar-General of Shipping of all registries, transfers, trans-* 
missions, mortgages and other dealings with ^ips, of which he has 
official cognisance, and of any other particulars required by the 
Registrar-General. Semi-annual returns must be made by and to 
the same officials of all ships registered at the port at which the 
returning registrar officiates, and of all ships of wUKsh the registers 
have been transferred or cancelled at that port stnce the last 
preceding return (g). 


Sect. 6. — Admismbility of Doomnents at Evidence. 

41 . A register book, a transcript of tlie register of British Register etc 
ships kept the R^istrar-Geiieral, a ^gftificate of registry or an evidence. 

(р) M. S. Act, 57. 

Iq) See note (a), p. 10, mie, 

(r) M. S. Act, 1894, as. 85, 56; and see p. 87, amiet 

(8) M. S. Act, 1894, B. 1 ; and see p. 16, ante. 

(a) M. S. Aot, 1894, b. 48. The alteration must be effected by the 
re^trar at the port where the alteration ia made, or at the hrst port having 
a registrar at which the ship arriveB after the alteration, who will either 
cause the ship to be registered anew or the alteration to be registered 
{ibid.), and either a new certificate will be iflsued or the alteration indorsed 
on the old one {ibid., b. 49), a new 3ertlfioate, if issued by a registrar other 
than the registrar of the ship’s port of registry, being only provisional 
(ibid., s. 50]^ On failure to register anew or to register t^e alteration the 
owner is liable to a fine of £100 and a penalty of £5 per day after conviction 
(M. 8. Act, 1006, s. 53). As to the register book, see p. 18, ante. 

(b) M. S. Act, 1894, s. 48. 

(с) Ibid., s. 5}« As to ownership, see pp. 15, 16, ante. 

(d) M. S, Act, 1894, s. 54. But where the ship has so ceased by reason 
of wreck or abandonment, or any reason other than capture by mi ennmy 
or transfer to an unqualified person, the riiip must first be surveyed end 
certified to be seaworthy {ibid,). 

ie) As to the Commissioners of Cuitoms and Enoise, see title Beysnus, 

Vm. XXIV., pp. 544 et eeq. 

if) M. S. Aot, 1894, 8. 17. 

( 9 ) lbid.y s. 63. As to returns vespeotuig eeamen, see pp. 68, 64, poit. 
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Penalties. 


indorsement on a certificate of registry purporting to be signed by < 
the registrar or other proper officer, and certain declarations made 
in respect of a British ship (/i) are, on production from the proper 
custody, admissible in evidence before any court, or before any 
persons having by law or consent of the parties authority to receive 
evidence, and, subject to all just exceptions, are evidence^ of the 
matters stated therein in compliance with the Merchant Shipping Act, 
1894, or by any officer in pursuance of his duties as such officer (i), 

# Sect. 7 . — Offences and Penalties. 

42 . Penalties attach to offences in respect of the marking of 
the vessel (A;), to false statements contained in builders’ certificates (0i 
to refusal to deliver up certificates of registry (m), to the use or 
attempted use for the navigation of the ship of a certific^e not legally^ 
granted (n), to offences connected with the naming of tlie ship (o), to 
failure to register the name of the managing owner at the custom- 
house (p), to failure to register a ship anew on alterations being 
made in her construction or to register the alterations {<j)y to the 
forgery or alteration of documents in connexion with the registra- 
tion of the ship (r), to the making of false declarations in regard to 
titl^r ownership of or interest in a ship (s), to the concealment of 
Brimi character by a master (t), to the hoisting of unauthorised 
national colours (a), |,nd to the failure to hoist national colours in 
proper circumstances (i). A British ship which is not recognised as 
a British ship, either because she is owned by unqualified persons^ 
or is not registered when slie ought to be, is not entitled to any or 

(h) M. S. Act, 1894, g. 64. As to the register book and certificate of 
registry, sco pp. 18, 20, 21, an/e. 

(t) M. S. Act, 1894, B. 695. As to the admissibility of examined copies, 
see ibid, ; as to how far the refrigter may bo evidence of ownership, sec 
p. 17, mie. As to the admissibility of official documents generaUy, see 
title Evidence, Vol. XIII., pp. 474, 476 ei seq, 

(k) M. S. Act, 1694, s. 7. Penalty, not exceeding £100 and detention 
of the ship (ibid.), 

(0 Ibid., 8. 10 (3). Pena^ nut exccodiug £100 JMd.). 

(m) For failure of any person to deliver for purposes of navigation, 
penalty not exceeding £100 (ibid., b. 15 (2)); failure of master to deliver 
provisional certificate, penalty not exceeding £60 (ibid., s. 18 (3) ) ; failure 
of master to deliver on change of ownership, penalty not exceeding £100 
(ibid., s. 20 (4) ) ; failure of master or owner to deliver up on closure of 
regis^, penalty not exceeding £100 (ibid., s. 21 (3) ). 

(n) lind., 8. 16. Penalty, conviction^ for misdemeanour (ibid.); soe 
title Criminal Law and Procedure, Vol. IX., p. 557. 

( 0 ) M. S. Act, 1894, B. 47 (8). 

(p) Ibid,, s. 69 (3). Penalty, not excading £100 each time the e^ip leaves 
any port in the United Kingdom (ibid,), 

( q ) M. S. Act. 1906»8. 53 (2). . Penalty, not exceeding £100 and £6 a day 
(ibid,), 

(r) M. S. Act, 1894, s. 66. Penalty, conviction for felony (tdtd.). As 
to the forgery of documents under M. S. Act, 1894, generally, see title 
Criminal Law and Procedure, VoL IX., pp. 762 etseq ,; Forgery Act, 
1913 (3 & 4 Geo. 6, o. 27). 

, (s) M. S. Act, 1894. Penalty, conviction for misdemeanour (ibid.)', for 
the punishment, see ibid,, s. 680. 

(i) Ibid., B, 70. Penalty, conviction for misdemeanour (ibid.). 

(a) Ihid.t B. 73 (2), (6). Penalty on master or owner, if on board, not 
exceeding £600 (ibid.), 

(h) Ibid., B. 74 (2). Penalty on master, not exceeding £100 (ibid.). 
This does not apply to fishing boats [ibid., b. 74 (3) ). ^ • 



SvSm* ^ ^ MUi 

file Venafito, privOeges, advantages, or protection usually enjoyed \ 

British ships, nor to use the British flag or assume the &itish OmfilSM 
national character, but is liable to all flues and penalties applicable ^ 
to British ships (c). Penaittee. 

43. A ship, or share in a ship, is subject to forfeiture {d) where Forfeiture, 
the master uaes or attempts to use a certiflcate not legally granted (e), 
where no application is made for the sale of a ship which has b^u 
transmitted to a foreigner (/), where a false declaration of qualifim- 
tion has been made (g), where the Bi^itish national character ms 
been assumed or concealed (A), where an unqualified person has 
illegally acquired some interest in a ship (i), and where a ship has 
been engaged in piracy (k) or in an illegal form of. trade (Q. 

Where a^hip or share has become subject to forfeiture in Procedarcon 
respect of any of the above-mentioned offences, any commissioned forfeiture, 
officer on full pay in the army or navy, or a customs officer, or 
British consular officer, may seize and detain the ship, and bring her 
for adjudication before the High Court in England or Ireland, the 
Court of Session in Scotland, any Court of Admiralty or Vice- 
Admiralty in the British dominions, or any British court in a foreign 
country having admiralty jurisdiction (m), and the court will J|ake^ 
such order as may seem just. The officer may bo awarded a port of* 
the proceeds of the ship, and will not be held liable either civilly or 
criminally in respect of the detention, but if the seizure was 
unreasonable the aggrieved party may be awarded costs (71). 


( 0 ) M. S Act, 1894, s. 72; see also, as to national character, p. 11, 
ante , aiirl, generally, title (V)NFLicr or Laws, Vol. VI., pp. 177 et seq, 

(d) As to meaning of words ** subject to forfeiture,” see note (i^), 
infra, 

(e) M. S. Act, 1894, s. 16; soe p. 32, ante. 

Ibid , s 28 (4) ; see The Millicent, [1891] W. N. 163. 

M, S. Act, 1894, s. 67 (2); soo p. 32, ante. 

V) Ibid, ss. 69, 70; see p. 32, ante The M. S. Act, 1854 (17 & 18 
Viet. c. 104], s. 103 (2), piovides that a ship in respect of which this 
offence is committed ” shall be forfeited.” Under these words it was hold 
that the court had no option but to order forfeiture, even when the ship had 
passed into the hands of a bond fide purchaser for value without notice 
{The Annandale (1877), 2 P. D. 218, C. A.). The question as to whether 
the substitution of the words ” subject to forfeiture ’* in the M. S. Act, 
1894, conferred any option on the court was considered in The S,S. Maori 
King, [1909] A. C. 562, P. G., whoie it was held that in the Shanghai 
court no option was conferred ; soe also 22. v. McCleverty, The Telegrafo 
or Beetauracton (1871), L. R. 3 P. 0. 673. 

(ft) M. ^ Act, 1894, 8. 71. 

(k) 22. V. McClevertg, The Telegrafo or Beetauraeion, supra. As to piracy, 
soe title Criminal Law and Procedure, Vol. IX.^pp. eieeq, 

(t) Paeiffo Islanders Protection Act, 1872 (35 &; 36 Viet. c. 19) ; Bums v. 
ifawsB (1880), 5 Q. B. D. 444, 0. A. ; Wihon v. 22. (1866), L. B. 1 P. C. 405. 
As to tnis offence, see title Criminal Law and Pbocsdube, vol. IX., 
pp. 527, 628. Soe, further, ibid,, pp. 622 (smuggling), 626, 627 (i^ave 
trade; title Trade and Trade Unions, Vol. XXvlI., pp. 633 et $eq, ^ 
(nt) M. S. Act, 1011, 8. 1 As to Colonial Courts of Adhiiralty, see tffile 
Admibaltt, Vol. 1., pp. 140 et seq, 

(fft) M. S. Act, 1894, a. 76. Penalties attach to resistance to seizure 
and detention (ibid., s. 692). A seizure will not as a rule be deemed 
unreasonable if made bond fide: see The BvangeUsmos (1358), Sw. 378, 
P. C*; Wilson ▼. B., supra ; Bums v. NowHlp supra. 
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SiMtt. 8.—LiahiUty of Ownere of Sh^a'‘ a$'‘Sk^^ 

Sub-Seot. 1. — JTAo are tie^e a* Oumert(o). . ' 

44. Persons beneficially intereatedt otherwise than hj.- way of 
mortgage, in a ship or share registered in the name of some other 
person as owner, are liable to all pecuniary penalties imposed by 
statute on the owners of ships, and proceedings may be taken 
separately against the registered or beneficial owner (p). 

S he register of a ship is, subject to aU just exceptions, primd facie 
ence of ownbrship ( 9 ), and is also primd facie evidence that a 
person registered as owner is the master of a pei'son employed on 
the 8 hip(r). 

The owner of a ship is liable for seamen’s wages, even though the 
seamen have in fact been engaged by a master,:;^'who is the 
charterer's servant (s). But where a ship is chartered by demise 
the owner is not liable in respect of an allotment note drawn by the 
master upon the charterer (f). 

Sub-Sect. 2 . — Liability while the Ship is Chartered, 

46. The owner of a ship is not liable on bills of lading signed 
by ^naster who is not his servant, and who has no authority to 
ple (9 his credit, even though the shipper has no notice of the 
charW (a) ; but the owner is liable on bills of lading signed by a 
master who is in &ot his servant, even though by the terms of 
the charter the master is to sign only as the charterer’s servant.^ 
A mere reference to the charterparty in the bills of lading does not*^ 
amount to notice that the master is not the owner’s servant (b). 


.^ud-Sect. 3 . — Liability as beltveen Part Owners, 

Fart ownen. 46. Persons o'wning shares in a ship are tenants in common (c). 

They may or may not be also partners (d), and whether they are or 

(o) As to liability on contracts on behalf of the ship, see pp. 64, 65, post; 
as to liability in tort, see pp. 618,^619, post 

(p) M. S. Act, 1894, 8. 5 k Proceedings may be taken against either the 
lettered owner, or the beneficial owner, or both (ibid. ). As to the liability of 
mortgagees, see pp. 24, 25, ante. As to ownership generally, see pp. 15, 16, 
ante. 

(q) M. B. Act, 1894, s. 695 ; and as to the liability of charterers, see 
pp. 84 et seq., post As to i-egistration. sec pp. 16 ef soq., ante. 

(r) Eibba v. Boss (1866), L. R. 1 Q. B. 534. 

(s) See Be Great Eastern Steamship Cp., Williams' Claim (1885), 5 Asp. 
M. L. 0. 511. The decision in tl^ case only refers to the case of seamen 
discharged before the ship sailed, fibere having been no written agreement, 
but it is submitted that the principle may be applied in other circumstances. 

(() Meiklereid v. West (1876), 1 Q. D. 428. 

(a) BaumicoU Manufaektr von Carl Seheihler v. Furness, [1893] A. 0. 8 ; 
see also pp.'64,^65,jpp9f. 

, (5) Manchester Trwd v. Furness, [1895] 2 Q. B. 539 ; see also 8ted v. 
Zester (1877), 3 C. F. D. 121. Aa to ohartorpartiea and of lading 
gen^all^, see pj^ 84 ei seq., post 

(^ Bx parte zounq (1813), 2 Rose, 78, n. ; B. v. CoUeetor of OueUms, 
Zivtefool, (1813)^ 2 M. & S. 223 ; Be Nieholsen, Ex parte Harrison (1814), 
2 Bose« 76 ; Eelme v. Smith (1831), 7 Bihg. 709 ; Be Drury and Hudson, 
Ex po/He Leslie (1833), 3 L. J. (bct.) 4 ; ween Vw Briggs (1848), 6 Harei 
395 ; Fraeeir ▼. OnJIhbenison (1880), 6 Q. B. D. 93. 

(d) Hehne v. Smith, eupra; Srodie v. Howard (1853), 17 C. B. 109« 
Persons may also be joint owners of a share; seeM. S. Act, 189 ^k 5; title 
Panl^NBRSHilP, Vo)s XXII«« pp. 7, 8; Ex parte Jones (l$ld), 4 9. 450. 



• ^Pa«s U^Omma^ §ira«. 

ttrd n6t in faoi parfo«if9, H^ey may fbr certaiia purposes be tr^ted 
as eucb( 0 ). An agreenient between part owners relating to tiiie 
employment of the ship» as opposed to her ownership, renders them 
partners in all matters relating to the employment so agreed upon (f)* 
A part owner is not bound in resp^ of liabilities incurred by 
another peht owner in regard to the ship, unless he has in faot(p) 

g 'ven authority to such other to contract liabilities on his behalf, or 
U9 held out suoh other as having such authority (ft), or has ratified the 
specific acts of such otherXO which have given rise to liability®. 

47. Fart owners frequently delegate authority in respect of the 
managing of the ship to one of their number, who is known as 
the managing owner ({). The managing owner is agent for all the 
other own0rs(w), with power to do what is necessary to enable 
the ship to prosecute her voyages and to earn freight®. 

(e) B,g,, in regard to Statutes of Limitations, such statutes do not run 
between co- owners whPc the co-ownership exists, the existence of co- 
ownership being in each case a question of tact [The Forwla (1895), 8 Asp. 
M. L. C. 89); see title Limitation of Aciions, Vol. XlA., p. 171. 

(/) Holdernees v. Shachele (1828), 8 B. & C. 612 ; Eelme v. Smith (1881), 
7 Bmg. 709 ; Qreen v, Brigga (1848), 6 Hare, 396 For forms of agroMents 
between part owners for the management of ships, see Encyclopfldia bf 
Forms and Precedents, Vol. XIV., pp. 72, 76 ; and for form of agree- 
ment to purchase ship, see ibid., p. 47. 

Agency is a question of fact (O/^opneB v. Bray (1860), 6 H. & N. 145). 


(ft) Fraser v. Outhbertsm (1880), 6 Q. B. D. 93. A registered owner will 
not bo bound by the acts of a part owner merely because the latter appears 
on the roaster as a managing owner (ibid,). Where a part owner has 
once constituted another his agent for the management of the ship, ho 
must, if he desires to withdraw such authority, do so im some effectual 
manner [The Vindobala (1889), 14 P. D. 60, C. A. ; Von Freedrn v. HuUp 
Blyih <& (Jo, (1906), 10 Asp. M. L. 0. 247, 394). As to the power of one 
part owner to recover expenses of insurance from another, see OgU v. 
Wrangham (1790), cited m Abbott on Shipping, 5th cd., p. 76; 14th ed., 
p. 130; Hoo'per v. Luaby (1814), 4 Camp. 66 ; see also Ocean Iron Steams 
ship Inaurmoe Association v. Leslie (1887), A^Asp. M. L. 0. 226). 

(1) Keay v. FetiwicJc (1876), 1 C. P. D. 746, C. A. 

(ft) Broaie v. Howard (1866), 17 C. B. 109 (repairs). 

(2) A person who is not a part owner may exercise the functions of a 
managing owner, in which case he is known as a ship’s husband. For 
form of Hgrcement between oo-owneis of a ship as to its management, 
see En^elopsedia of Forms and Precedents, VoL XIV., p. 72. 

(m) The Ida (1886), 6 Asp. M. L. C. 21 (managing owner receives con- 
tributions from one part owner as agent for all the rest). 

(n) As to the general powers of a managing owner in ^ard to the work- 
ing of the ship and the ordering of the necessary supplies and repairs, see 
Qari v. Hope (1824), 2 B. & C. 661 ; Thompson v. Fvnden (1829), 4 0, A; P. 
158; Qreen v. Brigge, swpra ; Darby v. Bames (1861), 9 Hare, 369; 
Wh&well V. Perrin (1868), 4 C. B. (n. s.) 412 ; Bitohie 'fL Oouper (I860), 
28 ^eav. 844; Barker v. Eighley (1863), 16 C. B. (n. ^27; Vanmer v. 
Fi'ost (1870), 39 L. J. (OB.) 626; The EttnUman, [1894] P. 214; and see 
The Charles Jackson (1886), 6 Asp. M. L. 0. 399 [pfmnt ^aoagiu 
owner to recover sums he bos not paid); The SeUoaine (1886), 64 L. 7^ 
644 (antboifty to take legal proceedings) ; The Metmik 0886), ^0 
P. 1>, 68 (ri^t to reasonable remunerjMson) ; Oeean Iron Steaniehip 
Ineurance Association v. Leslie, supra (authority to make co-owners 
lii^le for calls in a mutual insurance association) ; WiUiamson v« ffine 
SrOhere (1890), 6 Asp. M. L. 0. 669 (manamg owner cannot receive 
pro^t as well as remuneration); Eicot y« Eennessy (1898), I Com. 
Css. 410 (manning owner selling shares in a ship which do not belong 

,to him implied covenants to pay actual value of sharea to the true 

0 2 
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48. Profits are distributed in accordance with any agreement 
between part owners, or in accordance with the interest of each 
partner in the ship(o). Before profits are distributed the sum 
earned by the ship must be applied to meet expenses (j)), and no 
partner is entitled to a share of the profits unless he has contributed 
his proper share of the capital (q). A purchaser of a share in a 
ship which is at the time of the purchase engaged on a voyage, is 
entitled to a share of the freight earned on that voyage, but is liable 
for a share of the expenses of earning it (r). 

49. The right to the possession and control of the ship lies 
with the majority of the owners, or, as they are usually called, the 
majority owners. Where the majority owners desire to send the 
ship on a particular voyage, but she is in the possession of a 
dissenting minority, the majority owners can arrest the ship, and 
obtain from the court («) a decree of possession, so that they may be 
enabled to employ the ship as they wish (f). 

Similarly, the minority owners may, where they object to the 
voyage on which it is proposed the ship shall be sent, arrest her 
and sue for an order that she shall bo restrained from pursuing such 
voyage (a). 


owner) ; Swanston v. Lishman (1881), 4 Asp. M. L. C. 450, C. A. (prac- 
tice as to discovery where managing owner is a member of a firm) ; 
Steele db Co, v. Dixon (1876), 3 R. (Ct. of Sess.) 1003 (no author!^ to 
order structural alterations) ; The Mount Yemon (1891), 7 Asp. M. L. C. 
32 (managing owner must account within reasonable time); Sime v. 
Brittain (1832), 4 B. & Ad. 375 (rights of part owners against agent 
appointed by managing owner); Doeg v. Tnet (1807), 2 Com. Cas. 153 
(ship's husband cannot delegate his authority without sanction of 
owners, or pledge their credit unnecessarily). Both a managing owner 
and any other person acting as ship’s husband must be registered as such 
(M. S. Act, 1804, s. 59). For form of power of attorney given to 
manager of ship, see Encyclopaedia of Forms and Precedents, Vol. I., 
p. 343. 

(o) See various cases cited in note (n), p. 35, ante, A part owner may 
bo entitled to sue for his share of profits, even though they accrue from 
an illegal voyage (Sharp v. Taylor (1849), 2 Ph. 801). 

(p) Green v. Briggs (1848), 6 Hare, 395. These include wages (TAndsay 
V. Qibhe (1859), 3 l)e G. & J. 600, C. A.), also in some cases insurance 
(Ogle V. Wrangham (1790), cited in Abbott on Shipping, 5th ed., p. 76; 
14th ed., p. 130 ; Hooper v. Lushy (1814), 4 Camp. 66). 

(q) Green v. Briggs^ supra. Money spent on repairs by one partner is to 
be treated as capital (ibid.). ^ 

(r) The VtTidobala (1889), 14 P, D. 50^ C. A. A purchaser is not liable 
where the seller is not in a position to complete the transfer of the ship (The 
Bonnie Kate C18^), 6 Asp. M. L/C. 149). 

, (8) As to powers of -the court in its dealings with ownership of vessels, see 
title Admiralty, VoL I., p. 64, and note (a), i»/ro, note (6), p. 37, post. 
The court will require j^rsons seeking to dispossess others to prove their 
title to a majority of ^ares (The Victoria (1859), Sw. 408; The Valiant 
(1839), 1 Wm. Rob. 64). 

(ly The Hew Draper (1802), 4 Ch. Rob. 287 ; The Kent (1862), Lush. 
495. 

(a) The Taka (1880), 5 P. D. 169; The England (1880), 12 P. D. 32. 
The court does not interfere to alter the possession of the ship unless such an 
alteration is sought by the majority of the owners (The EggpUenne (1826), 

1 Hag. Adm. 346, n. ; The Elisabeth and Jane (1841), 1 Wm. Rob. 278). 
The i^ht to arrest is not affected by the fact that the ohartetpsrfey under « 



Past amd OontBCMC, or BsmsH Shops. 

In' eithw of tbess oases, before tbe majority ownem are permitted 
to sand the ship on the desired voyage they will be compelled to 
give seonrity for the safe return of the vessel (b). 

Where the minority owners object to the prosecution of a 
particular voyage, they are not obliged to contribute to the expenses 
of the voyage, but will not, on the other band, Ito entitled to any of 
the profits (c). 



50. In certain cases the court will order the sale of the ship, Sale of ship, 
but a strong case must be made out even by majority owners, while 
the court will be extremely reluctant to make such an order at the 
instance of minority owners (d). In a proper case, however, the 
court will order a sale at the instance of minority owners (c). 

In proper cases the court may order an account to be taken 
between eo>owners (/), 


which the ship is about to sail was negotiated by the whole of the owners 
{The Talca {ISSO), 6 P. D 169; The Bnalcmd (iSSQ), 12 P. D. 32). But 
the authority to chartei tlio ship must liavo been withdrawn from the 
managing owner before the oharterparty was entered into (The Vindohala 
( 1889), 14 P D 60, C. A.) A foreign vessel may not be arrested at the suit 
of an English part owner, except possibly where the law of the foreign* 
country is the same as that of England (The Keroula (1886), 11 P. D. 92). 
The court does not cuter upon questions of ownership of a foreign ship 
where foreigners are alone concerned, unless by consent of the parties or 
upon the intervention ot therepiesentative of a foreign State (The Johan 
and Siegmund (1810), £dw. 242 ; The See Beuter (1811), 1 Dods. 22 ; The 
Evangeliatna (1876), 2 P D. 241 ; The Agincourt (1877), 2 P. D. 239). A 
mortgagee of a sliip or share cannot as such bring a restraint action (The 
Innisfallen (1806), L. R. 1 A. & £. 72). Probably an equitable owner ean 
doBo(VonFreedeny, llulUBlytk db Co. (1906), 10 Asp. M. L. C. 247). See 
The notlook (1877), 2 P D. 243 As to who is to be deemed owner, see 
pp. 16, 16, ante, as to the position of mortgagees of shares, see pp. 26, 
28, 29, ante. 

(b) The Apollo (1824), 1 Hag. Adm 306. The giving of a bail bond does 
not prevent the majority owners from subsequently disputing the right 
of the minonty owners to have arrested the vessel (The Keroula^ 
Bv/pra). The amount of the security given must bear the same rela* 
tion to the value of the vessel as does we number of shares held by the 
minority owners to the whole number of shares in the ship (The Cawdor 
(1898), 8 Asp. M. L. C. 476 ; see also The Robert Dickinson (1884), 10 P. D. 
16). The minority owners may not re-arrest until the ship has returned 
to the port to which her safe return is pledged (The Begaha (1884), 6 
Asp. M. L. C. 338) The sureties will be released after a reasonable tune 
(The Vivienne (1887), 12 P. D. 186). 

(o) The Cawdor, supra 

(4) The NeUy Schneider (IS12),2F.D. 152 1 T^a3fanan(1884), 10P.D.4. 

(e) The Hereward, [1896] P. 284 (where the majority owners had changed 
the character of the ownership by transferring the shaxes to a limited 
company). The dteturn of Bruce, J., in this case that the majority had 
no r^ht thus to change the character of the ownership was evitmised 
by Gorell Barnes, J. (The Loughborough (1904), Snipping 0a$ette, 
20th December). 

(f) See title Admiralty, Vol. I., p. 64. Hie court has ordered acoouMs 
to be taken of transactions taking place before the Admiralty Court Act, 
1861 (84& 26 Vict.c. 10} (The Idas (1863), Brown. dsLush. 06) ; also between 
a pait owner and one who had ceased to be apart owner by seUing his 
share (The Lady of the Lake (1870), L. R. 3 A. & £. 29). The court has also 
ordered the earnings of the ship in the hands of third parties to be thought 
into court pending the settlement of a dispute (The meggie (1866), L. R. 
.1 A. & E, 77). 
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' SaoT. 1. 

Oaallflea- 
tionsof 
Officers 
and Men. 

Ceitlllcstes of 
competency. 


Qranting of 
certificates. 


Shippoto ’jam ll^fipEOATioir. 

Part III. — Master and 6rew. 

Sect. 1.— Qtial!i/?<*a<iow« of Offieert and Men. 

Sub-Sec 1 . 1. — Officen. 

ai. Every foreign-going British ship, and every British home- 
trade passenger ship ^), when going to sea from any place in the 
United Kingdom, every foreign steamship carrying passengers 
between places in the United Kingdom (%), and every trawler of 
twenty-five tons tonnage and upwards (t), must, under penalty (A;), 
carry such certificated officers as are required by statute (f). 

62. Certificates of competency are granted to officers and 
engineers by the Board of Trade, providing they have passed an 
examination before examiners appointed by the Local Marine Board, 
and have given satisfactory evidence of their sobriety, experience, 
ability, andgeneral good conduct on board ship(m). Officers who 
have served in the navy may obtain certificates of service without 
examination (n). 

'Where the legislature of any British possession provides for the 
examination of and granting of certificates of competency to officers 
and engineers, the Crown may, by Order in Council, recognise the 
validity of such certificates, and apply to thcin all or any of the pro- 
visions of the Merchant Shipping Acts (o), or any other conditions 
or regulations (p). 


(ff) For definitions of '* foreign-going ship ” and “ home-trade passenger 
ship," see M. 8. Act, 1894, ss. 742, 744 ; for dolinition of " ship,” see p. 14, 
ante. 

(A) M. 8. Act. 1894, s. 92 (1). 

(t) Ibid., s. 413 ; M. 8. Act, 1906, s. 81. Other fishing boats are not 
required to oar^ eertifleated officers (M. 8. Act, 1894, ss. 260, 263). See, 
generally, title Fishzriss, Vol. XIV , pp. 628 et seg, 

{A) Penalty, in the case of vessels other than trawlers, not exceeding £60, 
smd the liability may faU either upon the employer or the em^oyed 
(M. 8, Act* 1894, B. 92 (2) ) ; penaltj, in the case of trawlers, not 
exceeding £20 {ibid,, b. 413 (3) ). 

(2) The statutory proTisions apply to all sea-going shi^ registered in 
the United Kingdom {ibtd,, b. 260), to all unregistered Bntish ships 
which Bhould have been registered {ibid,, s. 268), and to all sea-going 
British ships registered out of the United J^ingdom employed m trading or 
gobag between a port in the United J^dgbm and a port not situated in the 
country in which the ship is registered (tbuf., s. 201 (c) ) ; but not to the 
ships of lighthouse authorities {ibid,, ss, 260, 262), nor to fishing boats 
other than trawlers abov^ a ceitain tonnage (see notes (t)* {J^), supra), A 
ship navigating merely in tidal waters is not a sea-going ship {Salt Union 
V. fr<H)d,Tl8to] I Q, B. 870). 

(m) M. S. Act, 1894, ss. 93 — 98. Certain fees are payable to the 
Sixobequer in respect of these examinations {ibid., s. 97 ; M. S. Act, 1898, 
SL lit As to the consritution and powers of the Local Marine Board, see 
M. 3. Act, 1894, 88. 242—245 ,* M. S. Act, 1906, s. 74 ; and p. 652,posl As 
to the sorting of certificates to the sk^pers and second hands of trawlers, 
see'M. 0 . Aot» 1894,8. 414; and see title FifemEftiss, Vol. XIV., p. 629. 

(n) M. & Act, 1894, B. 09. So far as they are applicable the provirions 
of the M. 8. Act, 1804, which relate to certificates of competency relate also 
to certificates of service. For the offence of forging or fraudulently altering a 
eartifieate, see title CntMiWAL Law and Prooedubx, VoL IX., pp. 7S2etseg, 
' (o) See note p. 10, ante. 

(p) M. S. Aot7 loSt, B. 102. Orders have been made in respect of the 




*1^ eertifionte^ ol wts^pibimf gnattail^ liMl 
ft iVgBtor ol every etton oerdficato isBited, siuq^dedtiAtaradl^tftr'fte^* 
eeil^> ie kept the Board ol Trade (q). Wh^ne a moeter, ftM^, 
or engineer, withont fault on his part, has lost or has been deprived 
ol a certificate, the Board of Trade will, on proper proof ol the 
or deprivation, supply a new copy of the cerhfiMte(r). 

54 . The master of every foreign-going dUp, and of every home- riiXitZ 
trade passenger ship of more than eighty tons burden, must on ot 
certain specified occasions (s) produce to a superintendent the 
ceitificate of competency of himself, his mates, and his en^^lneers. 

On such production a certificate is granted, which must be produced 
to the chief officer of customs before the ship is allowed to go to 
sea (s). 

Sub-Sect 2. — Seamen. 


rodvotW 


56. No Buperintendent;, before whom a seaman (t) is engaged to 
be entered on board a British ship at any port in the British Isles, 
or on the continent of Europe between the river Elbe and Brest 
inclusive, may permit him to sign an agreement if in his opinion 
he does not possess a sufficient knowledge of the English language 
to understand the necessary orders that may be given to him in th^ 
course of the performance of his duties. But this provision does 
not apply to Biiti&h subjects, or to inhabitants of a British 
protectorate, or to lascars (a). 

56. Two kinds of rating are contemplated by the law — the rating Rating of 
which the seaman obtains in accordance with statutory provisions ^cameji. 
by virtue of length of sea service, and the rating which he obtains, or, 
in other words, the capacity in which he serves, on a particular ship. 

The rating which the seaman obtains by sea service, by virtue of 
statute, is that of able seaman. He is not entitled to this rating 
until he has seived thiee years before the mast, service in decked 
fishing boats only counting up to a period of two years. Service 
must be proved by the production to the superintendent, or other 
officer before whom the seaman is engaged, of certificates of dis- 
charge (Ji), by a certificate of service from the Begistrar-General of 
Shipping and Seamen, or by other satisfactory proof (c). 


foUowmg places : — Caoada, Malta, Victoria, New Zealand, New Soutfa 
Wales, South Australia, Tasmania, Bengal, Newfoundland (moaters and 
mates), Bombay, Queensland, Hong Kong, Straits Settlements. Mauritius 
(mastezs and mates) (0th May, 1891) A further order has been made 
relating to Victona (23rd Noveml^er, 1803). An order has also been made 
relating to the whole of these places, amendmg the above mentioned 
orders, dated the 22nd October, 1906. 

(s> M. S. Act, 1804, s. 100. ^ 

if) im . s. 101. 

{$) Ihuf., B. 103. The occasions are, in the case of a foydgn-spolttg 

(1) on the signing of an agreement with the crew before a aupmSstendent ; 

(2) th the case ol a running agreement, before the seocmd and every mih* 
seqtbemt voyage. In the case of a home-trade ship, within twenty-one days 
afW the 30th June and Slst December in every year (thid,). 

ft) For definition of ** seaman,” see p. 14, ome. 

<a) M. 18* Act, 1906, s. 12. As to agreements with Bsamen generally, see 
pp, 41 et tag., poet. 

(b) Seep. 66, poet. 

£o} M. Act, 1894, s. 126; M. S. Act, 1906> s. 68 (1). Any false siatement 
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'4l0n8of 

iv.Offloors 


Contract of 
service. 


Appoint- 

ment, 


SmFBiNa AXD kItioaimv. 

* The ratin^r which a Beamao holds on a partieolatr viAei depMids 
upon agreement at the commencement of the voyage, and BBoh 
rating may be forfeited by reason of miscondnct in the eonrw of 
the voyage (d). 

Sbot. 2— Contracts of Semce by Master and Crew, 

SOB'SS^. 1 . — Jingagement of Maalor, 

67. In every contract: of service between an owner and master 
there is implied, notwithstanding any agreement to the contrary, 
an obligation on the owner and his agents to use aU reasonable 
means to ensure the seawortliiness of the ship, both at the com- 
mencement of and during the voyage (c). Apart from this provision 
the master’s contract of service is a matter of agreement (/). 

58. In the ordinary course the master is appointed or removed 
by the owners of the ship, or by other persona having control over 
her, but in certain circumstances the master may be appointed 
or removed by the court (g), or by a naval court {li), or by other 
persons, who in cases of emergency are in a position to exercise 
authority (i). Where the master dies at sea his natural successor 
is the chief officer (fc). 

or representation made for the purpose of obtainiug this rating is punish- 
able on summary conviction by fine not exceeding £5 (M. S. Act, 1906, 
s. 68 (2) ). 

(d) M. S. Act, 1906, 8. 69, which provides that a statement of any dis- 
rating shall be entered in the log, and a copy of the entry furnished to the 
seaman, clearly contemplates this form of rating and the deprivation 
thereof at the discretion of the master ; see also TJie Uighland Chief, [1892] 
P. 76. As to offences against discipline and the punishments therefor 
generally, sec pp. 60 et seq., post, 

(6) M. S. Act, 1894, 6. 458 (1). This provision does not apply whore, 
owing to special circumstances, it, cannot be complied with, or to ships 
trading from jslace to place in any river or inland water of which the whole 
or part is within British dominions (ibid,, s. 468 (2) ). As to seaworthiness, 
see pi^ 77, 81, post. 

(/) Keasonable notice must be given of discharge having regard to the 
terms of the contract (Oreen v. Wright (1876), 1 C. P. D. 691). The law 
will presume that terms agreed upon with regard to a first voyage apply, 
in default of further stipulation, to a second voyage during which the ser- 
vices of the master are retained (The Oananoque (1862), Lush. 448). ff 
wrongfully discharged a master is entitled to damages equal to his wages 
up to the end of the voyage, or untH he obtains omer employment (The 
Camilla (1868), Sw. 312; see The Boyalist Q863), Brown. & Lush. 46). 
An action in rem for wrongful dismissal may be brought in either the High 
Court or the county court Great Eastern (1867), Xj. R. 1 A. & £. 384; 
The Blessing' K1878), 3 P. D. 36)). For form of agreement to employ 
master, see Rncy^lopesdia of Forms and Precedents, Vol. XIV., p. 76. 

(a) M. S. Act, 1894, s. 472. 

(a) Jbid,, 8. 483. Am to naval courts, see title Cotjbts> Vol. IX., 
pp. lOS et sea, 

(i) TAs Alexander (1812), 1 Dods. 278 (consignees) ; Tartar <1822), 

1 H-ag. Adm. 1 (bottomry bondholder) ; Zodiac (1825), 1 Hag. Adm. 
620 (consul) j Bowen y. Fox (1829), 10 B. & C. 41 (previous master},; 
Kenneraley uadle (1833), 3 Hag. Adm. 1 (underwriters) ; The Cynthia 
(1852), 10 Jur..74^ (consul); ** Segredof* otherwise Elisa Cornish'* (1863), 

1 Eec. & Ad. 3i8 (naval officer). 

(k) See The Favourite (1799), 2 Ch. Bob. 232 ; Providence (1826), 1 Hag. 

Adm. 391. 



ryt^ t 

SOS'lbcv. tt^-Appmtkt^ip to Sta Bmictt i ^ ^ flion 

J . Apprentices may be bound to service eitihmr by wivate 
ns, to whom superintendents are bound to give faeilineii tor 
the purpose (2), or by boards of guardians (m). Before ptoeeediag 
to sea, the master must, under penalty, present the apprentice and 
his indenture to a superintendent, and particulars of the name of A^pienti^ 
the apmentice, with the date of the inden^e and of any assign- 
ment thereof, and the name of the port where such assignment has 
been registered, must be entered in the agreement with the crew(n). 


Every indenture must be executed in duplicate, and records must 
be kept of the execution, assignment or cancellation of the indenture, 
and of the death or desertion of the apprentice (o). Apprenticeship 
on fishing boots is the subject of special enactment (p). The court 
has power to rescind any contract of apprenticeship (q). 


Sub-Sect. 3. — Engagement of Seamen. 


60. The agreement with the crew, which must, under penalty. Agreement 
be entered into by the master of every ship, except a coaster of less 
than eighty tons registered tonnage, with every seaman whom he 
carries to sea from any port in the United Kingdom, must be in a 
form approved by the Board of Trade (r). The agreement mu^t 


(l) M. S. Actg 1894» 8. 105. Forms of indenture, both for ordinary 
apprentices and for apprentices on fishing vesselSt have been issued by the 
Board ot Trade. Apprentices are not included in the expression seaman/* 
so far as the provisions of the M. S Act, 1894, are conoemed, but are so 
included m the provisions of the M. S. Act, 1906; see t5fd., s. 49. An 
apprentice may sue for wages due, but not for the penalty under his inden- 
ture (Albert Crosby (1800), Lush 44) 

(m) Special piovisions relating to the apprenticeship of pauper boys by 
boards ot guardians are contained in the M. S. Act. 1894, ss 106. 107. 
In order to come within the provisions the boy or his parent must be 
receiving relief in the union (ibid., s 106). Every indenture made under 
these provisions must be executed by the boy and the person to whom he is 
to be bound, in the presence of and attested by two justices of the peace, 
who must asocTtam that the boy has attained the age of twelve years, is of 
sufficient health and strength, and consents to be bound, and that the 
person to whom the boy is to be bound is a proper person for the purpose 
mxd„ 8. 107). As to boards of guardians generally, see title Poor Law, 
Yol. XXII., pp. 530 et seq. 

(n) M. S. Act, 1894, s 109. Penalty, not exceeding £6 (ibid ) 

(o) Ibid , s. 108. The indenture is exempt from stamp duty. Any person 
failing to comply with these provisions is subject to a penalty not exceeding 
£10 (ibid ). For form of articles of apprenticeship to sea sei’Vioe, see 
Enoyolopsedia of Forms and Precedents, Vol. IL, p. 49 ; and for official 
form, see ibid., p. 51. 

(p) M. S. Act, 1894, 88. 392, J398 ; see title Fisheries, Vol. XIY., 
p. 6^. For articles of apprenticeship to sea-fishing service^ see Enoyclo- 
piedia of Foims and Precedents, Yol II., p. 63 ; and for form of certificate 
under M. S Acts, see ibid , p. 59. 

(tf) M. S. Act, 1894, 8. 168. 

(r) Ibid., s. 113 (1). Penalty, not exceeding £5 (ibid,^ g, U8 (2)), and 
attaches to carrying seamen to sea without an agreement i& wrtling; an 
enforceable agreement may exist in the case of a ship which does #ot 
ultimately proceed to sea, although suoh agreement is verbal (J?« Great 
Baetem Steamship Co., Williams' Claim (1865), 5 Asp, M. L. 0. 511). 
Asto proof of the contents of such agmment, see title Evzhbnce, 
VoL XllL, p. 522. The same rules, with csertain modifications, apply to 
the engagement of seamen at colonial and foreign ports (M. $. Act, 1894, 
s. 124). For form of agreement, see Enoyolopfledia of Forma aud 
Precedents, Yol, XIV., p. 77. As to the engagement of the crew of a 
sea-fishiug boat, see title Fisheries, Yol. pp. 630 sf seq. 



4B 



Signature. 





contain particulars of the nature and'duiSfl^n 
the number and description of the creWy of the time at' ^ 
seaman ia to be on board or to begin work^ of the annoui 
wages each seaman is to receive (t), of the scale of provisions to be 
provide (a), and of any regulations as to conduct, fines, :s!bort< 
allowance, or other lawful punishment approved by the Board of 
Trade and agreed upon^ the parties (it). The agreement may also 
Gontdn stipulations as to the advance and allotment of wagSs(c). 
Apart from special provisions, the stipulations contained in ihe 
agreement may be as determined upon by the master and crew in 
each case, provided such stipulations are not contrary to law (d). 

61. The ^eement must be dated at the time of the first 
signature thereof, and must be signed by the master before it is 
signed by the seaman (e). In the case of a foreign-going vessel (/) 
the seaman may only sign in the presence of a superintendent, 
who must have caused the agreement to bo read over and 
explained to the crew. In ^he case of both foreign-going and home- 
trade ships a copy of the agreement must be posted up in some part 
of the ship which is accessible to the crew (g). Penalties attach to 
the fraudulent alteration of the agreement {h). 


(f ) The principle contained in this provision has been recognised from early 
times; see Minerva (1826), 1 Hag. Adm. 347; IMza (1823), 1 Hag. Adm. 
182; €ownU8s of Harcourt (1824), 1 Hag. Adm. 248; George Home (1825), 
1 Hag. Adm. 370 ; The Westmork^ (184^1), 1 Wm. Rob. 216. As to what is 
comprised in the term " voyage,** see note (d), p. 60, post In every contract 
there ia an implied term that the ship is seaworthy ; see pp. 61, 62, poet. 

(0 Where no rate of wages has been specified a seaman may recover on 
a mermt (Horowpine (1825), 1 Hag. Adm. 378 ; Prince George (1837), 

3 Hag. Adm. 376 (purser) ), but where me wages are specified he cannot 
recover extras (Thompson v. Nelson (H. db TT.), Ltd.^ [1913] 2 K. B. 623). 

(a) Provisions according to a statutory scale must now be provided for 
seamen who do not furnish their own provisions (M. S. Act, 1906, s. 25) ; 


see p. 44, post. 

(5) M. S. Act, 1894, s. 114 (2). For cases relating to the interpretation 
of contracts of service, see p. 60, post. 

(o) M. S. Act, 1894, B. 140. The a^eement can only extend to one month’s 
wages (ibid.) ; but. as to advance and allotment of wages, see pp. 61, 62, poet. 

(d) M. S. Act, 1894, a. 114 (3). Stipulations provimng for deductioUs to 
be made from seamen's wages for absence without leave which are different 
In amount and enforceable in a different way from the deductions allowed 
in respect of the offence by ibid., s. 221, have been held ’’contrary to 
law (MeroantUe Steamship Co. v. BaU, [1909] 2 E. B. 423). 

(e) M. S. Act, 1894, s. 114 (1). ^ 

\f) These and other provisions relating to the engagement of substitutes 
ana running agreements ^in ^ard to fofeign-going shipB may be found in 
ibid., a. 116. Agreements with seamen for service on home- trade ships may 
be made in Vespeot of two or more ships belonging to the same owner, and 
the presence of the superintendent is not compulsory s. 110). 

** Home-trade ship '* includes every ship employdd in trading or going within 
the following limits, that ia to say the united Kingdom; the Channel 
Islaiid4> and Isle of Man, and the continent of Europe between the river 
Elbe Brest inclusive; ’’foreign-going'/ship inoludes every ship 
enfplMsd Ja' tiding 6r going between sozhe place or places in the Unitea 
Kingaom and some place or places situate oeyond the following limits, 
that is to say^the coasts of the United Kingdom, the Channel Islands, and 
lide of Man, imfi fhe continent of Europe between the river Elbe and Brest 
imahsive (iMd:^%. 742). , 

"-iff) 2M., s,j«,120. A penalty not exceeding £5 attaohesto lafiaro to 
^ vn'riOieai ^ « 

(k) Mi., tt.' Ifl', 12$. Fraudulent alteration of an i^pNienient to a 




BMBt^rSo; 5SOTtte g»tti#d by ttte^ 

tihopiniist be produced before the' ship is permitted fo leew'^^ofl. 

]« the oese of a foreigu-goin^ ship, the agraeoKait must, tdiiliK 
peo^fy* he delivered to a eupenntendent within forty-eight houn hi -, 
her arrival at her final port of destination in the United Kingdom, dr CertUteMni 
upon the discharge of the crew, whichever happens first, and the super* dUiwof'i' 

intendemt will, on such delivery, give a certificate of delivery, which 
must be produced before the ship is allowed to clear inwards. In the 
case of a home-trade ship qf more than eighty ions burden, the agree- 
ment must be produced and a certificate obtained every half-year (i). 

63. The master or owner of any ship, or his agent, may enter imto Ukbw. 
an agreement with a lasoar, or any native of India, binding him to 
proceed as seaman or passenger to any port in the United Kingdom, 

and there to enter into a farther agreement to serve in any ship bound 
to any port in British India, or to proceed to the Austrauan colonies, 
and there to enter into a further agreement to serve in any shm bound 
to the United Kingdom or any other British dominion (k). The ship 
in which it is proposed that the lascar shall return to India mnst be 
approved as suitable. A list and description of all lascars on bpard 
a ship must under penalty be shown to the oflieer of customs on the 
arrival of the ship at a port in the United Kingdom ({). 

64. Where a proceeding is instituted in or before any court relating ReMMon 
to a dispute between owner or master and seaman or apprentice, the contiacti 
court may, at its discretion, rescind any contract between owner or 

master and seaman or apprentice, or any contract of apprenticeship, 
upon such terms as seem just. This power is in addition to any 
other jurisdiction which the court has power to exercise (m). 

66. Licences to engage or supply seamen are granted by the Licences 
Board of Trade to suitable persons, and no person can engage in 
these occupations with regard to any ship, either British or 
foreign (ti), unless a licence-holder, or a superintendent, or the 
owner (o), master, or mate, or servant in the constant employment 


or supply 
seamen. 


mindemcanour (M. S. Act, 1S94, s. 121), and an agreement, unless made as 
reduired by statute (see thid., s. 122), is wholly inoperative See 

title Criminal Law and Procedure, Vol. IX , p. 753 
(i) M. S. Act, 1804, ss. 118, 119. Failure to comply with these provisions 
is punishable by a penaltv not exceeding £5 (t&td.). In the case 6f an 
outward-bound foreign -going ship the master must, before sailing, notify the 
superintendent of any change in the crew made after the a^eement has 
been mode, or he will become liable to a penalty not exceeding £5 (t'did., 
s« 117). For dehnitions of home-trade snip*’ and '^foreign-going shfp,” 
see note (/),p 42, ante, 

(h) M, b. Act, 1804, B. 126. The form and conditions ef the agreement 
are subject to the control of the Indian authorities, the Gqyeinor*General 
of India in Council, or the Governor in Council of any Indm^FMsIflency 
in whi(4& the agreement is made These provisions do nqt mot those 
contained in the Lascars Act, 1823 (4 Geo. 4, c. 80). ^ 

(1) T^ master and owner are jointly ana severally liable to a peii|3% 
not etsceeding £10 (M 8. Act, 1894 s. 125 (4) ) 

(ta) Zhtdtf s. 158. 

(n) £. V. SUwarl, ri899] 1 Q. B. 964. 

A portion may be owner for the puiposes of thi5 provision, alihangh 
not the registered owner, if in fact he has control over the mailing of the 
•&P V. Buikerland (1881), 7 Q. Ba D. 160), As tO ownership 

generally, see pp. 15, 16, ante. 
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of the ship; nor may a person empli^ fol^ the pitrposAdfi SUpp^ng 
or engaging seamen anyone other than one of the jpersons aooVe 
enumerated, nor receive on board any seaman or apprentice sn^li^ 
by any person not entitled to supply seamen (p). A farther offence 
is committed by any person receiving any remuneration, direct or 
indirect, other than the authorised fees for finding a seaman or 
apprentice for a ship(g). 

Sect. 3. — Care of Seamen during Currency of Agreement. 

66. The master of every ship for which an agreement with the 
crew is required must furnish provisions in accordance with a 
statutory scale, and is liable to a line if he fails to do so (a). Where 
proper provisions are not provided in accordance with the statute, 
theu^eaman is entitled to monetary compensation on a fixed scale (b). 
The provisions and water of any ship going from a i^ort in the 
United Kingdom are liable to inspection, and penalties may be exacted 
in the event of such inspection proving unsatisfactory (c'). Certain 
of the stores carried by vessels going or trading from any port in 
the United Kingdom through the Suez Canal or round the Cape of 
Good Hope or Cape Horn must be inspected {d). 

A certificated cook, who is able to prove one month's service at 
sea in some capacity, must under penalty be carried by every ship 
of 1,000 tons and upwards gross tonnage going to sea from the 
British Isles, or from the continent of Europe between the river 
Elbe and Brest inclusive (e). 

(p) M. S. Act, 1894, BB. 110, 111. Penalty, not exceeding £20 fox 
eacfi offence and, if a licensed person, forfeiture of the licence 
8. 111). Where proceedings are taken in respect of wrongfully supplying 
seamen, the burden of proving that he is a licence -holder is upon the 
defendant (E. v. Johnston (1886), 6 Asp. M. L. C. 14). For an instance 
of a conviction, see Nelson v. Eichar^on (1884), 48 J. P. 457, a case 
decided on the now repealed M. S. Act. 1854 (17 & 18 Viet. o. 104), s. 147, 
re-cnacted by the M. S. Act, 1894, s. 111. 

(g) Penalty, not exceeding £5 (M. S. Act, 1894, s. 112). 

(a) M. S. Act, 1906, s. 25. The scale is contained in tbtd., Sched. 1. 
The Schedule may be varied or added to by Order in Council (M. S. Act, 
1906, 8. 25 (4) ). These provisions do not apply to lascars or others not 
accustomed to European dietary (ibid,, s. 25 (6) ). 

(5) M. S. Act, 1894, s. 199. The seaman is entitled to compensation 
even though the shortage is caused by the prolongation of the voyage 
beyond its natural limits by reason or the severity of the weather (The 
Josephine (1856), Sw. 152). In addition to paying compensation, the 
master, if the court considers that the failure to furnish provisions was 
due to his fault, is liable on summary conviction to a penalty not exceeding 
£100 (M. S. Act, 1906, s, 25 (3) ). Proper weights and measures must be 
kept on the ship under a pehalty not exceeding £10 (M. S. Act, 1804, 

B, 201). 

(e) M. S. Act, 1906, s. 26. The master is liable on summary conviction to 
a j^ualty not exceeding £100, or if the fault is that of persons other than 
the maeter, then such other persons are liable instead s. 26 (2) ). 

The piaster is also liable on summary eonviotion to a penalty not exceeding 
£iO if he does not offer reasonable faciliti^ for inspection (ibid,, s. 26 (3) ). 

(d) The Btores to be inspected are the beef and pork, preserved meat 
and vegetables, flour or biscuits, and water (M. S. Act, 1894, s. 206). 

(e) M. S. Act, 1906, s. 27 (1). The certificate is issued by the Board of 
Trade (ibid,, e. 27 (2)). The cook must berated on the ship’s articles 

B. 27 (3) ), and must be in addition to any cook required by the 
prov^ions Telatl]^ to emigrant ships (ibid,, s. 27 (4) ) The penalty, whiob 
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Ij|f7. ^y^xy $14]^ xmymimg between the United Kingdom and 
OWBT plaeaa is compelled, with certain exceptions, to oarrjr etores of 
medicine in accordance with official scales, and also books of instruC'^ 
tion. and foreign -going vessels having a hundred persons or upwards 
on Doard mast carry a doctor. Vessels going to warm climates 
must carry anti-scorbutics, which must be served out to the crew, 
and the name of any member of the crew refusing to take them 
must be entered in the official log-book. A penalty attaches to 
failure to comply with these provisions (/). A medical inspector, 
appointed either by the Board of Trade or a local marine board, 
must inspect all medical stores and anti-scorbutics at least three 
days before the ship sails, and if these are deficient the ship must 
under penalty obtain a certificate that the default has been remedied 
before proceeding to sea. The inspector must also, at the request of 
the owner or master, examine an> seaman to see if he is fit for difty (g). 

68 . The master of, or a seaman belonging to, a ship who receives 
any hurt or injury in the service of the ship, or suffers from any 
illness, not being venereal or due to his own wilful act, default, or mis- 
behaviour, is entitled to medicine, medical advice, and maintenance 
until he is cured, dies, or is returned to a proper return port at the 
expense of the owners ; and in the event also of his death the owners 
must defray the expense of bis funeral. No deduction may be made 
from the seaman’s wages in regard to any of these expenses (h), 

may be exacted either from master or owner, is a fine not exceeding £25, 
recoverable on summary conviction (M. S. Act, 1006, s. 27 (5) ). As to 
summary procedure, see title MAOiSTnAXES, Vol. XIX., pp. 589 et seq, 

if) M. S. Act, 1894, ss. 200, 209. The exceptions referred to in the 
text are — (a) ships bound to Europe or to the Mediterranean Sea ; (b) ships 
bound to the east coast of America north of latitude 35 degs., and to any 
islands or places in the Atlantic north of that limit exempted by the 
Board of Trade {ibid,, s. 200). The penalties arc — ^for failure to carry 
proper medicines, a fine not exceeding £20; for failure to serve out anti- 
scorbutics, a fine not exceeding £6; for selling or keeping bad medical 
stores, a fine not exceeding £20 {ibid,). If the offender is someone other 
than the master or owner the penalty is in each case a fine not exceeding 
£20 (ibid.). The penalty for failure to carry a doctor is a fine not exceed- 
ing £100 {tbtd., B. 209; David v. Briianiiwi Menikyr Coal Co,, [1909] 2 K. B. 
146). As to the right of a seaman to recover damages for injuries sustained 
by reason oi failuie to carry out these statutory duties notwithstanding 
the penalties, see Atkinson v. Newcastle Waterworks Co, (1877), 2 Ex. 1). 
441, C. A. ; and compaie Oibraltar Sanitary Commissioners v. Orflla (1890), 
15 App. Cas. 400, P. C. ; BuUer {or Black) v. Fife Coat Co,, [1912] A. C. 149 ; 
Watkins v. Naval ColUerq Co. (1897), Lid,, [1912] A. 0. 693; and see title 
Tokt, Vol. XXVII., p. 483. 

{g) M. S. Act, 1804, ss. 20^, 203. Penalty for proceeding to sea 
without a certificate not exceeding £20 (ibid., s. 202 (4) ). As to who may 
appoint the medical inspectors, see ibid,, ss. 204, 205. « 

(A) M. S. Act, 1006, a. 34 ; see also title Burial and Cremation, 
Vol. III., p. 407. The phrase “ hurt or injury ** includes illness contracted 
as a result of bad food on the voyage {Board of Trade {Secretary) v, Sundholm 
(1879), 4 Asp. M. L. €. 196). Under the M. S. Act, 1894, s. 207, it was 
held that the owner is not liable for medical expenses after the seahan 
has been brought back to a home port {Anderecm v. Eayner, [1903] 1 K. B. 
589, C. A.). In spite of this provision, where a seaman is discharged 
abroad with a venereal disease, the owners are responsible for his board 
and lodging and oonveyauce home, but not for his medical attendance 
{Board of Trade V. Anglo-American Oil Co,, Ltd., [1911] 2 K, B. 225). 
For oompenaatioii for injury, see Workmen’s Compensation Act, 1906 
<6 £dw. 7, 0 . 68), s. 7, and title Master and Sbrvamt, Vol. XX., 
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Where any expenses inoaxred in re|i^qQl ot the 4itB 9 ji fe. hWl||i j a« 
injury of a seaman hare been paid by atty antitorit;^ oO^wx^^. 
the Grown, and such expenses are by the Merchant Shipping Acts(»)* 
to be paid by the master or owner, they maybe recovered from the 
master or owner of the ship for the tune being, and we a charge 
on the ship. The certificate of the authority is auffioient and, in 
the absence of evidence to the contrary (j), conclusive proof that 
the amounts have been paid (k). 

60 . In every British ship of more than 800 tons burden, other 
than a fishing boat or a ship registered before the 1st January, 1907, 
an allowance of 170 cubic feet and 16 superficial feet must be 
allowed for each seaman (Z) and apprentice in places, including 
mess-rooms, washing places, and sleeping places, occupied by them 
and appropriated to their use ; 72 cubic feet and 12 superficial 
feet Iroing allowed in the sleeping places. These places must be 
kept clear of all stores and goods not being the personal property 
of the crew in use during the voyage (m). 

70 . If a seaman or apprentice whilst on board ship states to 
the master that he wishes to make a complaint to a justice of the 
peace, consular officer, or officer commanding one of His Majesty’s 
ships, the master must allow him to do so as soon as the servico of 
the ship permits, if the ship be at a place where tho complaint can 
be made, or if not, after the ship first arrives at such a place (n). 

Sbcu. 4. — Woffcit. 

SuB-Sscr. 1. — When Whole Wayet Payable. 

71. In the ordinary course a seaman is entitled to his whole 
wages from the time at which he commences work, or at the time 
specified in the agreement for the commencement of work or 
presence on boards whichever happens first (o), until the termination 
of the seaman’s service, whether by the completion of the adventure or 
of the period of engagement, or by reason of the wreck (p) or loss of 
the ship, or of the seaman’s unfitness to proceed on the voyage ((y). The 
right to whole wages does not depend on the earning of freight (r). 

pp. 157 et seq., where the various exceptions are considered. As to 
the insurance of seamen, see title Work and Labour. 

(i) See note (a), p. 10, ante. 

(j) Board of Traas y. Sailing Ship QUwparlc^ [1904] 1 K. B. 682. 

(A;) M. S. Aotg 1906, a. 35. Such voucnCrs, if any, as the case requires 
muat be produced (ibid.). 

{1) Lascars are included under the M. S. Act, 1894 (see Peninsular and 
Oriental Steam Navigcdion Go. v. [190^1] 2 K. B. 686), but not under the 
M. S. Act, 1906 (ibtd, B. 64). 

(m) M. S. Aots. 1894 ,,b. 210 ; l^OOe, 8. 64. 

in) M. S. Act, 1894> a* 211. The complainant may be r^uired to give 
aecuiity {ibid., b. 461). Aa to the inclusion oi lascars. Bee Peninsular and 
OriMat Steam Bavigedion Ooe v. J$., supra. 

(o) Se Act, 1894, 8. 155. Wages, ” bo far aa the provisions of the 

M. S«^ Acts are concerned, include emoIuiDents (ibidef b. 742). 

(py Fox tte meaning of wreck,” see The Ohmpio, [1913] P, 92, 0* A. 

iq) Bf. 8. Act, 1894, a. 168. The 'Moss’* maybe c$usm biy<»P^Qxe 
(Sivewrighi y, AUen, [1906] 2 E. 81) or explosion {OoUins v. Simpson 
SUamship Ooe jl907), 24 T. L. B. 178, 0. A.) ; service on board ship is 
wo terminated .by a suit against ber for wages {The Ca/ndina (1875), 84 
Tj T* 399)* 

(r) H. B. Aot, s. 167. This enootmebt abolbltea tha deobdbft wjti^ . 




72. In any proceeding by the master for the reooTsry of wages OttmuM 1 . 

the court ma^, if the payment has been delayed by the de&ralt of * 

the person liable, order that person to pay an additional snm by ffSSea- 
way of damages for the delay, without prejudice to any claim by the * 

master on that account (t). 

73. Every seaman serving in a British foreign-going ship must Payment ot 
receive his wages in the presence of a superintendent (a). Seamen Beaman'e 
serving in home-trade ships may be paid in the same way, if the 

master or owner desire it (o). 

A fall and true account of the seaman’s wages, drawn up in an 
approved form, must be delivered, either to the seaman himself or 
to the superintendent, twenty-four hours before the discharge or 
payment off (c), together with an account of all deductions (d). 

In the cose of a foreign-going ship (e), except where the seaman Foreign- 
receives by agreement a share of the profits, the seaman must going ship, 
be paid or a quarter of his wages, whichever is least, at thq 
end of his engagement (/), and the balance within two clear days, 
unless he has consented to the wages being received by the super- 
intendent on his behalf. Should the wages not be paid in accordance 
with these provisions, then, unless the delay be due to the act or 
default of the seaman, or to any reasonable dispute as to liability (^), 

prevailed before 1854 (not as to the master (Hawkina v. Twvsell (1866), 

6 £ &; B 883) ) that freight is the ** mother ** of wages ; see Neptune (1324), 

1 Hag. Adm. 227. As to the rights of the crew of a fishing vessel to wages, 
see title Fisheries, Vol. XIV., pp. 031, 632 

(s) M. S. Act, 1894, B. 139. 

(0 M. S. ^ot, 1906, s. 57. 

(a) M. S. Act, 1804, ss. 127, 131. This is the case even when the superin- 
cendent declines to be present because he objects to a deduction from 
wages to which the seaman has consented (Keslale v. Board of Trade, [1003] 

2 iT B 453). If the wages are paid within the United Kingdom in any 
other manner, the master or owner is liable to a fine not exceeding £10 for 
each offence (M. S. Act, 1894, s. 131). “Wages *' includes “ emoluments “ 

{ibid,, B. 742). Foi definition of ** foreifin -going ship,** see not© (/),p. 42, 
ante; Thompson v. Nelson (U. & TF.), Ltd,, [1913] 2 K. B. 623. 

(5) M, S. Act, 1894, s. 131. For definition of ** home-trade ship," see 
note (/), p. 42, ante, 

(r) U, S. Act, 1894, s. 132. Breach of this provision renders the master 
liaole to a penalty not exceeding £5 (ibid,). 

(d) Tbtd,, B. 132. Otherwise tfie deduction will not be allowed (ibid., 
s. 133)^; as to deduotioiis, see p. 50. post. 

(e) For definition of ** foreign-going ship,*' see note(/), p. 42,ani0. 

(f) The end of his engagement means the time at which the actual 
temoe terminates, and includes the natural effluxion of the w^nient 
(Be dreat Baetem Steamship Oo., WiUiama* Claim (1886)^6 Asp/M. L, C. 
oil). As to when a voyage ends, see HayUftt v. Thompson, [1211] 1 
Silt Boserd of Trade v. Sastter, [1007] A. C. 373; and note (d), p. W, 
post. 

(u) Ifi the case of seamen who have left the ship abroad In oircumBtances 
Which justified their so doing, it has usually been held that a “reaaonable 
dispnte ** existed from the time the seamah landed In Fimland (Lhifd v. 

Bhesn (1005), 10 Asp. U. L. 0. 75 ; Austin Briars Steam Sh^Mng Vo^ v. 
fifdfba v. Sirack, [1005] 2 K. B. Sid i but see Paiaoe mippiny Co., 

V. Caine, [1007) A. 0. 386). The fact that the owncffs are counter- 
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or to any other cause not being the wrongful act or 'defatrlt of the 
owner or master, the seaman's wages continue to run and be payable 
until the final settlement thereof (/i). ‘ ^ 

In the case of a home-trade ship, a seaman must be paid his 
wages within two days after the termination of the agreement with 
the crew or the time when the seamen is discharged, whichever 
happens first. Should the master or owner fail to comply with 
this provision without reasonable cause (i), the seaman is entitled to 
recover as wages two days' pay for each day during which payment 
is delayed, to an amount not exceeding ten days' double pay (ft). 
The superintendent may, in the case of a foreign-going ship, on 
the application of either party, finally adjudicate as to any dispute, 
where the amount in question does not exceed £B, and with the 
consent in writing of the parties may adjudicate, whatever the nature 
of the question and whatever the amount in dispute (0* 

When the settlement is completed the seaman gives a release, 
which is signed by the master or owner and is attested by the 
superintendent : this henceforward constitutes the sole evidence of 
the payment (wi). 

74. When a seaman leaves a merchant ship for the purpose of 
entering the Royal Navy the wages he has earned must be paid to 
the officer authorised to receive him, who will give a receipt. The 
amount so paid will not pass to the seaman until the time when, 
but for his enlistment, he would have received it (n). 

76. When a seaman is left on shore abroad on the ground of 
unfitness, the master must pay wages due, if in a British 
possession, to the seaman himself, and if elsewhere to a British 
consular officer. In the latter case the amount will be subject to 
deductions (o). 

When a seaman is left behind for reasons other than his unfitness 
out of the British islands, a statement of his effects and the wages 
due to him must be entered in the log-book, and the master must on 
his arrival at the end of the voyage furnish an account to the Board 


claiming for negligence does not constitute a reasonable dispute as 
to liability (J)elaroque v. 8.8. Oxenholme Oo.^ Ltd. (1883), Cab. &l K1. 122; 
see also Be Great Baftem Steamship Co., Wtlliama' Claim (1885), 6 Asp. 
M. L. C. eil ; The BainbovD {ISS5), 6 Asp. M. L. C. 479). 

a M. S. Act, 1894, 8. 134. The.*' final settlement " may not be 
ed untU judgment is pronounced (Palace Shipping Co., Ltd. v. Caine, 
[1907] A. C. 386; and see Sibery v. Connelly (1907), 96 L. T. 140, C. A.). 

(i) See The Turgot (1886), 11 P. D. 21 ; The Princess Hehma (1861), 
Lush. 190. This provision does not apply to masters {The Arina (1887), 12 
P. D. 118).* For definition of “ home-trade ship,'’ see note (/}, p. 42, on^. 
(ft) M. S. AQ^ 1894, B. 135.' 

(1) Ibid., 8. 137. ' The superintendent may refuse to decide the question 
if he is of opinion that it is one which ought to be decided by a court of 
law (t'bid.). For definition of ** foreign -going ship,” see note ( / ), p. 42, ante 

(m) M. S. Act, 1894, 8. 136. The seaman may except from the release 
any claim against the master or owner (M. S. Act, 1006, s. 60), and even 
if he does not do so the release will not necessarily be a bar to a claim 
for compensation arising out of an accident on the voyage [Buis v. Ship 
Teutonia (Ommers) (1913), Times, 12th July). 

(n) M. 3. Act, 1804, ss. 196, 197. 

' Co] M. S. 4ot, 1906^ as. 37 — ^39. These provisions do not curtail any 
i%hts which the seaman might otherwise have {The Bajdh gf Cophin (1859), 
Sw. 473). i « 
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of of tfogofl doe^ iod of expensoo caused to the mestftr or siox.i 

owner by the awnce of the seaman in cases where the absenoe is 

doe to deseition, neglect to join the ship, or absence without leave. 

The master is entitled to be reimbursed out of the seamap's 
wages and effects for such expenses (p). 

Sub-Sect 3 —Tcu of Btghi to Waget 

76. A seaman may lose his light to wages already earned, Loasofught 

either by failing to exert himself to the utmost to save ship, cargo, 

or stores in a case of wreck oi loss of the ship (q), or by desertion (i ), 

Where his services terminate before the date contemplated in the 
agreement, by reason of the wieck or loss of the ship, oi his being 
left on shore on account of unfitness or inabihty, he is by statute 
entitled to receive wages up to the time of such termination, but not 
for any longer period (a). Apart from statute, the right of the crew 
to part wages depends on the terms of the contract ot service (f), the 
seaman being entitled to wages till the contract in fact comes to an 
end (a) othei\Mse than in breach of such teims (6). 

(p) M S Act, 1906, B 28 Where a Chiaaman deserted from a Bntish 

ship at an Australian port and the master of the ship was fined £100 under 
the Immigration Rcstnotion Acts, 1901 — 1905, of Australia, it was held * 
that the fine could not be deducted from the seaman’s wages and effects 
(Ualliday v [ 1911] 1 E B 594) 4.8 to expenses due to desertion, 

see Deacon v Quni/lc Ideate v B ihon, [1912] 1KB 446 

(q) M b Act, 1894, s 157 bee note (a), tnfra 

(r) M S Act, 1894, s 221 As to desertion, see pp 61, 62, post 

(e) M S Act, 1894, s 158 A ship is a wreck if she is so seiiously 
damaged that she coascb to be a navigable ship {The Olympic [1011] P 
92, C A , per Bargpavi Di*AVt, J , at p 101) A ship therefore which 
collided with another on her firut day out, and was so injur d that she 
was unable to continue her voyage, but was able to regain her port of 
departure under her own steam, was held to be a wreck * withm this 
provision {The Olympic, supra) A ship is not necessanly deemed 
a “wreck” because under^vriters have abandoned her {Lloyd v 8heen 
(1905), 10 Asp M L C 75 (discovery that cargo contraband) ) , and in 
any case abandonment must be clearly proved {Ihe Waino^ (1862), Lush 
476) Destiuetion of a neutral ship not shown to have been carrying 
contraband of war, by a belligerent btate constitutes *‘loss ” {Sievwr^ght 
v AUen, [1906] 2KB 81), but where, unknown to the crew, the vessel is 
carrying contraband of war, the right of the crew to wages does not cease 
with the cdptuie of the ship {Austin Fnara Steam Shtpmng Co v Strarkt 
Same y Strack, [1905] 2KB 316) The scuttling of asmp m port to put 
out a Are has been held to constitute “ wreck or loss ” {The JVoodhorn 
(1891), 92 L T Jo 113) A seaman incapacitated by accident m the course 
of duty was formerly by maritime custom entitled to his wages for the 
whole voyage {Chandler v Onevea (1792), 2 Hy B1 006, n ) 

(f) Thus, where a mate was engaged for a monthly salary and was, by 
reason of misconduct, left at a foreign port, he was held be entitled to 
his wages up to the end of the last completed month {Button v. Thompson 
(1869), L R 40 P 330) As to contracts of bervioe, see pp 40 ef , anio 

(a) 1 he contract was held to have come to on end so as not to entitle the 
seaman to further award m the cases ol The Fnenda (1801), 4 Ch. Bob 143 
(capture), Beale v TAampsoit (1803), 3Bo8 &P 405 (detention) , MelmMe 
V tie Wolf (1856), 4 £ A; B 844 (seaman sent home as witness) 

(b) As in the case of desertion, for which the seaman is bable to forfeit 
all hiB wages and effects (M S Act, 1804, s 221 . see p 61, post, and see 
Deofcon v Quayle, Neate y Wtlaon, supra) Desertion may be proved 
by the prod^iietion of the official log (M S Act, 1894, s 231), as to which see 
pp 82, 83, post Where effects are forfeited lor desertion they may be 
eonvarted into money, aud the balance of wages and the proceeds of the 
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77. Any legulations aci to fines wbi^ it ^ 

during a voyage must be stated in the agreemenf wil^' ,the 
after having been approved by the Board of Trade (<;). Bvery jfiiia. 
impoaed on a seaman for any act of misconduct is deducited foom 
his wages upon the offence being satisfactorily proved (d). The 
amount of the fines must be paid over by the master or the owner 
to a superintendent or to the proper, authority, and if he fails to do 
BO without reasonable cause he is liable to a penalty (e). 

78. A seaman or apprentice is not entitled to wages for any 
time during which he unlawfully refuses or neglects to work, when 
required, whether before or after the time fixed by the agreement for 
commencing work, nor, unless the court hearing the case otherwise 
directs, while lawfully imprisoned, nor while incapacitated by illness 
caused by his own wilful act or default (/). Deductions may be 
made in respect of the cost of procuring punishment in respect of 
an offence committed by a seaman in the course of the voyage (ff), 
and of amounts properly paid under advance notes (h), or of expenses 
incurred by the owner in respect of the illnesses or burial of a sea- 
man which he is not by statute bound to bear (i). The master 
must keep a record of the matters in respect of which deductions 
are made in a book to bo kept for the purpose, and no deduction is 
allowed which is not included in the account of wages delivered at 
the end of the voyage, except in respect of a matter happening after 
the delivery (J), 

Sub-Sect. 4 . — Affreemeni for Extra Eemuneratum, 

70. As a general rule, seamen are not entitled to claim any 
additional wages in respect of services rendered in the course of the 
period of engagement, even though the master has agreed to pay 

effects after all proper deductions have been made goes to the Exchequer 
(M. S. Act, 1894, B. 232 ; and see The Farkdale, [1897] F. 53). Any 
question conoeming the forfeiture of or deductions from the wages of a 
seaman or apprentice may be determined in a civil action, although it 
has not, even where it might have, been made the subject of criminal 
proceedings (M. B. Act, 1894, s. 233). As to forfeitures where the payment 
18 by the voyage, or by the run, or by the share, see ibid,^ 8. 234. 

(c) M. S. Act, 1894, B. 114 (1). The stipulations must not be ** pontrary 
to law" {ibid., B. 114 (2); see Mercantile Steamship Oo. v. Ma% [1909] 

2 K. B. 423). « 

(d) M. S. Act, 1906, B. 44. As to deductions in the case of desertion, see 
M. S. Acts, 1894, SB. 221, 23f — 234 ; 1906, s. 28 ; HaUiday v. Taffe, [1911] 

1 K. B. 694 (fine paid in reSpeot of desertion of Chinaman at Australian port 
cannot be deducted) ; J)eaoon v^Quayle, Neaie y. Wilson, {1012}! E. B. 445. 

(a) M. B. Act, 19O0,<<B. 44. Thepentityisafine,on summary oonyietion, 
not exceeding six times the amount of the fine not so paid {wid,). As' to 
Bummaiy procedure, see title Maoistbates, VoI. XIX., pp. 589 et eeq. The 
proper autnorities are, in the British dominions, the superintendent or chief 
officer of customs, and elsewhere the British consular officer or Briti^ 
mesehaUt or merchants (tbid., s. 49 (L) ). 

X. B. Act, 1894, ss. 159, 160. All deductions from wages must be 
account delivered on the payment off of the seam^ (ibid,,. 

SSa 132, 133). 

ig) M. B. Act, 1894, s. 161. 

(b) BowkindB y. ATiffcr, [1899] 1 Q. B. 73$. 

' in Mw B. Adt, 1906, B. 34 (3), (4). As to insurance Katibnisf 

Ijftfictranoe A.etr"4Wl (1 dc"2 Gw.. 5^ c. 55), see title : v. 

;(j(} H.8. A^^I994,8. 183* ArednotionotwageseonSeqiientqpbUdisraddlt > 
Is not a deducti^ within this provision ( The H^Aldfid&bie/, [1892] P. nf 





Puts 4B9> ^ 

•oto^^befaMf 5^i4ered_ void for abssnoe ol oon* 
nasrowu fts veil as ifffiD&'‘i»ti]bbo policy (Jb). The fact, however, that 
a vessel is ahont to sail short-handea is a fact that trill jnstify ftii 
agreemmt to pay additional remuneration (f), and a seaman vho 
is promoted dining a voyage is entitled to be paid at an enhano^ 
rate of payment (m), even though no alteration as to rate of pay is 
made in the ship’s articles (n). 


•I 


y 


Sub-Sect. 6. — Paymt^it in Case of Seaman's Death, 

80. When a seaman or apprentice dies on a British shipi either Payment on 
homeward (o) or outward (p) bound, the master must enter in the 

official log-book a statement of the amount of >\ages due and of any 
deductions (q). The balance of wages so ascertained is treated as 
part of the property of the seaman or apprentice (r). 

Sub-Sect 6. — Adiance and Allotment of Wages. 

81. Whenever a formal agreement with the crew is required (a). Advance 
the agreement may contain a stipulation for payment in advance to 

the seaman or his order of a sum not exceeding one month’s wages (t), 

A seaman may agree with the master at the beginning of a voyage ATlotmtiit 
for the payment of any part of his wages by means of an allotment "lotes. 
note, either to a near relative or to a savings bank, and may insist 
that a stipulation shall be inserted in the agreement that any part 
of his wages up to one-half shall be so paid (a). The person in 
whose favour the allotment note is made out may recoVer the 

(fc) Earns v. Watson (1791), Peake, 102 [72J ; Stilk v. Mynck (1809). 

2 Gamp. 317 ; Earns v Carter (1854), 3 E. & B. 559 ; Frazer v. Button 
(1857), 2 C. B (N s ) 512; EopUns v. M'Bnde (1901), 60 W. R. 266. 

Aliter, where a good consideration can be shown {Clutteibwk v. Coffin (1842), 

3 Man. & G. 842). 

(/) Eariley v. Tonsonhy (1857), 7 E. & B. 872 ; Turner v. Owen (1862). 

3 F. & 1^ 17G. 

(m) Hanson v. Hoyden (1867), L R 3 C. P 47. 

{n) Piovidence (1825), 1 Hag. Adm. 391 ; Eieks v. Walker (1856). 4 
W. R. 511. 

(o) M S. Act, 1894, 8. 169 ; and see Cutiet v. PoweZl (1796), 6 Term Rep. 

320, Beale v. Thompson (1803), 3 Bos. & P. 405; Button v. Thompson 
(1869), L R. 4 C P. 330 

(p) M. S. Act, 1906, s. 29. 

(g) As to deductions, see p. 50, ante , as to the official log-book, see 
pp. 82, 83. post, 

(r) M. S. Act. 1894, s. 169. As to the property of seaiuon dying at sea, 
soo p, HS, post. 

is) See M . S. Act, 1894, s. 113. . 

\i} s 140. An advanoe note is not negotiable, and the conditiona 
apott which the note was given must be complied with before the trans- 
feree ol such a note can recover {JH'Zune v, Jopnson (1838), 5 C. »*) 

218 ; Cardiff Boarding McLsters^ Association v. Cory A Sone ( 1^3), 8 T,JL« It, 

38$; Betlans^ A Co. v. Lunn A Co. (1897)^ 8 Asp. M. L. Or348), HMe 
statutory iMvisiozis do not apply to a seaman engaged at a forelgii port % 

(Bifekie v. Careen, [1899] 1 Q. B. 727 ; BowUmds v. mHUtp [1890] 4 Q. B. 

735). By the Piracy Act, 1721 (8 Geo. 1, c. 24). a. 7. no master ox owner 
may adveace to any seaman eng^ed in England, when abroad, more than 
oUe-haU his wages due to him ; see Ritchie v. Larsen, supra, 

(a) M. S. Act, 1894. as. 141. 142 ; M. S. Act, 1906. s. 61 ; M. S. (Seaznen^s 
Allotmeut) Act, 1911, s. 1. ** Near relative *’ means wife, father, mother, 
grahdiather, grandmother, child, grandchild, brother or dater (Me 

141 (4) )* AHotment notes must be in a form amravedlby w 
Bean! A Imde a. 141 (3) ). Aa to a^preepiants with seanEien^ see 
pp^ 41 al anie. 
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amount from any person who is in fact acting as owner'(^}.> A 
wife may by misconduct forfeit her right to her allotment (c). l!he 
seaman will be presumed to be duly earning his wages unless proof 
is given to the contrary (d). Payment under an allotment note 
must begin after the expiration of not more than one month from 
the date of the agreement with the crew (e). 

Sub-Sect. 7. — Remittance of Wages. 

82. Facilities are given, and regulations made by the Board of 
Trade, in respect of the remittance of wages to relatives and 
others by superintendents, by means of special seamen's money 
orders, and the establishment of seamen's saving banks (/). 
Where the balance of wages due to a seaman is more than 
£10, the master must, on the request of the seaman, give all 
reasonable facilities for remitting such excess to a savings bank or a 
near relative, in whose fivour an allotment note may be made (g). 
The master need not give these facilities if the ship is in port and 
the money will become payable while the ship is in port, or other- 
wise than conditionally on the seaman going to sea in the ship {h). 

Sub-Sect. 8. — Ctmi'pensation for Fremature Discharge. 

83. A seaman who is wrongfully (i) discharged after signing an 
agreement (k) before the commencement of the voyage, or before 
one month's wages are earned, is entitled, in addition to any wages 
he may have earned, to compensation not exceeding one month's 
wages (1). Seamen wrongfully discharged have a right of action for 
damages (m). 

Sub-Sect. 9. — Frocetdings to Recover Wages. 

84. A seaman or apprentice, or any person duly authorised on 
his behalf, may, as soon as any wages due to him, not exceeding 
£50, become payable, sue for the same before a court of summary 
jurisdiction in or near the place at which his service has terminated, 

(b) M. S. Ac^ 1804, s. 143 ; see Meiklereid v. We8i(l%15), 1 Q. B. D. 428. 

( 0 ) M. S. Act, 1804, 8. 143. 

(d) Ibid. 

(e) M. S. Act, 1006, s. 62; M. S. (Seamen’s Allotmeot) Act, 19il, 

B. 1. 

(/) M. S. Act, 1894, ss. 146 — 164! Any superintondont or officer 
fraudulently granting or Issuing a teaman’s money order is guilty of felony, 
and is liable to peniu serv^ude for a term not exceeding five and not loss 
than throe years (ibid., s. 147). Sentences not exceeding five years may 
be imposed in respect 6f various crimes in connexion with the issue of 
seamen’s money orders and seamen’s savings banks (f6u2., s. 154; title 
Criminal Law anit Procedure, Vol. IX., p. 763). 

(g) For definition of ’*ncar relative,” see note (a), p. 51, ante. 

(h) M. S. Act, 1906, B. 63. The penalty for failing to afford facilities is a 
fine not exceeding £6 on summary conviction (ihm.). As to summary 
proccduio, SCO title aMaqtstrates, Vol, XIX., pp. 689 et seq, 

«*(i) See TindU v. Davison (1892), 66 L. T. 372, which laid down the 
prinoi^e here enacted. 

. (k) This enactment does not prevent seamen recovering under the 
M. S. Act, 1894, B. 134 {Be Qreai jSastern 8teamshi/p Co., Wiuiams* Claim 
(1885), 5 Asp. M. L. 0. 611). 

(2) M. S. Act, 1894, b. 162. It seems that general damages may. be 
claimed in addition to the month’s wages {TheJustitia (1887), 12P. D. 148). 

(m) See Tho JustUiap swpra ; Austin Friars Steam Co, v. 

Strack, Same v. Strack, [1906] 2 K. B. 316; see also CoUins v. Simpson 



PaBT III. — MAStPBB AJn> Qm^f 


m 

or which he haa been 4i&oharged, or at which my person on .6 «ot. 4. 
whom the claim is made is or resides (n). Waires. 

A seaman engaged on a voyage which is to end in the United 
Kingdom ma ;7 not sue for wages abroad unless discharged vrith the 
sanction required by statute (o), and with the written consent of the 
master, or on account of ill-usage (^). 

A seaman has a lien upon the ship for wages, and cannot by Lien, 
agreement forfeit the lien, nor abandon any other means of 
recovering his wages (g). 

86. A master, so far as the case permits (r), has the same rights, Mastcr'a 
liens, and remedies for the recovery of his wages as a seaman, and 
may recover disbursements properly made by him on account of 
the ship in the same way as he can recover wages ( 5 ). 

86 . Where the amount due does not exceed £50, the seaman (t) UcBtrictions 
or apprentice may not institute 2 )roceedir]gB in any superior notions, 
court of record, nor in any court having admiralty jurisdic- 
tion, as an admiralty proceeding, except where the owner is 
adjudged bankrupt, or the ship is under arrest, or is sold by the, 
authority of the court, or the claim is referred by a court of 
summary jurisdiction, or neither the master nor owner resides within 
twenty miles of the place where the seaman or apprentice is dis- 
charged, or put ashore (7t). 


Steamship Co, (1907), 24 T. L. 11. 178, (.\ A. (right of roamcn to compen- 
sation for loss of effects and hardships due to carriage of contraband). 

(n) M. S. Act, 1894, 8. 104. A personal representative would not bo 
entitled to claim under this provision {Hollingworih v. Palmer (1849), 
4 £xoh. 267). It is doubtful if this provision applies to foreign ships (Bums 
V, Chapman (1858), 5 C. B. (n. s.) 481). 

(o) M. S. Act, 1900, s. 30 ; see p. 55, post, 

ip) M. S. Act, 1894, B. 160 (1). If the seaman is prevented from suing 
by this provision in a case in which, apart from the statutory provision, 
he would be entitled to sue, he may on his return obtain compensation 
not exceeding £20 in addition to his wages {ibid., s. 160 (2) ). 

(g) Ibid,, 8. 150 ; see title Admikaltv, VoI. I., pp. 68 et sei^. ; and p. 620, 
post. As to the rights of the crew of a fishing vessel with regard to 
wages, see title Fisheries, Vol. XIV., pp. 631, 632. 

(r) In view of these words a master’s claim for wages has been postponed 
to that of a bottomry bond holder (The Jonathan Goodhue (1859), Sw. 624). 

(a) M. S. Act, 1894, s. 167 ; see title Admiralty, Vol. I., pp. 68 et sea. 
“Wages** includes both “emoluments” {ibid., s. 742) and a “bonus’* 
{The ElmvUle (No. 2), [1004] P. 422). The provisions of the M, S. 
Act, 1894, ss. 134 (o), 135 (2) (see p. 48. ante), relating to the additional 
wages due to seamen where there is an unreasonable delay in paying off 
do not apply to a master {The Arina (1887), 12 P. D. 118). The M. S. 
Act, 1894, applies to the masters 6f foreign ships {The Milford (1858), 
Sw. 362; The Jonaihan Goodhue, supra ; The Tagus, [1903] P. 44). 

(t> Seaman” in tliis provision may be read as '’seamtrn or seamen,” 
so as to entitle seamen whose claims in the ^gregate exceed £50, hut dp 
not do so individually, to sue together {PhGUpa v. Highland Hail, Co„ 2^ 
Ferret, (1883), 8 App. Cas. 329, P. C. (a case decided on the now repealed 
Bf. S. Act, 1854, s. 189, re-enacted by the M. S. Act, 1894, s. 165) ). 

. (u) M. S. Act, 1894, s. 165. As to admiralty jurisdiction, see title 

AnMTftAT.TT, VoL I., p. 70. This provision has been applied where more 
than £50 has been claimed but less awarded, on the ground that 
amount claiined but not awarded was claimed in virtue of a kind of 
eontract over which the Court of Admiralty has not jurudietion {The 
Harriet (1861), Lush. 285). 
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The Limitation Act, 1628 (o), appiks to an admiial^aet^’lll* 
seamen’s wages (i). 

Bbct. 6 . — Protection of Seamen fi'om Imposithn. 

Sub-Seot« h^^Assiffnment Salvage and Wage9> 

87 . No assignment or sale of salvage (c) or wages (cf) payable 
to a seaman or apprentice, made prior to the accruing thereof, binds 
the person making it ; and a power of attorney or authority for the 
receipt thereof is not irrevocable, nor may a seaman abandon any 
right he may have or obtain in the nature of salvage («), nor his 
right to wages in case of the loss of the ship, nor may he agree to 
be deprived of any remedy for the recovery of his wages which he 
would otherwise have liad ( f). A debt exceeding in amount 6s. 
incurred by any seaman after he has engaged to serve is not 
recoverable until the service agreed for is concluded (g). 

Sub-Skct. 2, — Lodging-houae Keepers, 

88. Bye-laws may be made either by a local authority or by the 
Board of Trade relating, inter alia, to the licensing, inspection, and 
sanitary conditions of seamen's lodging-houses (/t). Fines maybe 
imposed upon lodging-house keepers for charging seamen for a 
longer period than that for which the seaman has resided in the 
house, or for detaining money or effects in payment (i), or for 
soliciting a seaman on board the ship to become a lodger within 
twenty-four hours of the arrival of the ship at a home port (k), or 
for going on board for such purpose without leave when a ship is 
about to arrive, is arriving, or has arrived, at the end of her voyage (Z). 
These provisions may be extended by Order in Council to ships 
belonging to a foreign country, where similar provisions exist in 
respect of British ships in such foreign country (ni). 


(а) 21 Jao. 1, c. 16. 

(б) See title Limitation of Actions, VoL XIX., p. 30. 

(o) M. S. Aet, 1694, s. 212. As to salvage, see pp. 557 et seq„ poet 

(d) M. S. Act, 1694, s. 163. This provision does not render illegal 
advance notes and allotments of wages ; see pp. 61, 52, ante. 

(e) M. 6. Act, 1894, s. 212. This provision only applies to a sale of salvacre 
made prior to the accruing thereof, jjnder ihid.^ s. 156 (1), a sale made 
after the service has been render^ is void {The Rosario (1876), 2 P. t). 41). 
An agreement to apportion is not void (see The Afrika (1880), 6 P. D. 192), 
but may be sot aside if inequitable ; see p. 573, post. These provisions do 
not affect vessels which, by the terms of the agreement, are to be employed 
on salvage service (M. S. Act, 1804, s. 156 (2) ). 

if) jJS:, B. 166 (1). 

(0) Ibid., s. 213: 

(n) Ibid., s. 214; see title Public Health and Local Administration, 
Vol XXIII., pt 516. 

(1) M. S. Act, 1894, ss. 216, 216< Penalty, not exceeding £10 (ibid.). 
^{k) Ibid., 8. 217. Penalty, not exooedjpg £5 {ibid.). 

"(1) Ibid., k. 218. Ilie corresponding provision in the M. S. Aot^ 1864, 
only related to the time when a ship was about to arrive at her place of 
destination, before her actual arrival in dock, or at the place of her 
charge See AUwood v. Cose (1876), 1 Q.B.D. 134. Persons charged with 
offending against this provision have a right to be tried by a Jury^(£. 
T,. Goldberg, fI004] 2 K. 866), The provision applies in we cese'di a 
ioreijp) ship tX. v. Abrdkafns, [1004] 2 E. B. 669). ' > ^ 

(m) M. AfSiih 1694, s. 219. The M. S. Act, 1894| muat be dewed to be 



Pass 4Vi» idilW. 



8 i> 0 t« $^iH$6harge of Seamen, 

,69, A seaman serrinj; in a British loreign-going ship, mhoo. 
discharged at a home port, most be ^scharged in the presence of a 
gnperintendent, and a seamen serving in a home<trade ship may be 
so discharged, if the master or owner desires it(n). The master 
most nnder penalty sign and give to the seaman, eitW on his dis> 
charge or on payment of his wages, a certificate of dmcharge in 
approved form, specifying the period of service and the time and 
place of discharge, and mnst return to officers their oerti^tes of 
competency (o). When a seaman is discharged before a sapeiin* 
tendent, the master most make and sign in approved form a report 
of the conduct, character, and qualifications of the seaman diB« 
charged, or may state on the form that ho declines to do so (p). 


nwbsiiih V 


90. A master discharging a seaman abroad must give him a Foreign 
certificate of discharge, and must return to a certificated officer 
whom he discharges abroad his certificate of competency ( 9 ). He 
may not, however, under penalty, discharge a seaman at all at any 
port outside the United Kingdom, except in the country where he • 
was shipped, without the sanction of the proper authorities, and 
where the seaman is not discharged in the statutory manner, a 
certificate of the proper authority must be indorsed on the agree- 
ment with the crew, stating why the seaman is left behind (r). 


extended to countries to which the Merchant Seamen (Payment of Wages 
and Bating) Act, 1880 (43 & 44 Viet. 0 . 16), formerly was extended by 
Order in Council (B. v. Abrahams, [1904] 2 K. B. 859). Orders in Council 
have been made in respect of the following countries: — Italy (2nd March, 
1881} ; Norn ay and Sweden (25th October, 1881) ; Germany (30th Novem- 
ber, 1882) ; United States of America (22nd May, 1883) ; Austria* Hungry 
(17th October, 1884); Denmark (15th September, 1887); Bel^um 
(23rd July, 1886). 

(tt) M. S. Act, 1894, 8. 127. A penalty of a fine not exceeding £10 
attaches to failure to comply with these provisions {ibid,), 

(a) Ibid,, a, 128. No action lies in respect of the failure of a master to 
give a certificate of discharge (see Vallance v. Falls (1884), 13 Q. B. 0. 109), 
but the court may apply any pait of the penalty in componsatiug the sea- 
man (M. S. Act, 1894, 8. 099 (1) ), The duty to grant this certificate is 
on the master fdone, and not on the ownerB (Dotvnie v, Oormell Brothers, iid, 
[1910] 8. 0. 781). Where the seaman has wilfully or through miBConduct 
railed to join the ship, tiie Board of Trade may order that his certificate 
ot discharge shiJl be withheld for a period (M. S. Act, 1900, s. 05 (2) ) 
Fop a tom of certificate of discharge, see Encycloptisdia of Forms and 
Precedents. VoL XIV., p. 50. 

(p) M. 8. Act, 1804, s. 129. In the absence of malice an action for 
damages vdl not lie against a master for declining in accordance with this 
(Palaes Shipping Oo„Ltd, v, Uaina, [1907] A. C. 386). J^enalties 
attach to ika making of a false report of ohorooter with knpwledfe of the 
faWity» Md tO' the forgery or fraudulent alteration of such teporti ; see 
M» & Aet, 1894, s. 130; B. v. Wilson IJames) (1858), Dears, & B. 55liu 
and title CntisitvAL Law and Pedcndubb, Vo). 1X>i P< 783^ 

(ff) li. S. Act, 1906,a. 31. The word ^'seamen fox this purpose inoludes 
P apprentices ** (ibid,, s. 49 (2) ). 

it) Ibid,, SB. 30, 86. As to the proper aatiiorities, see note (s), p. 

MW. A master fsiting to comply with these provisions is guilty of a 
mi^meaiiaar* and the burden is on him to prove that sanction was 
ewMned* or oonld not be obtained, os wee unreasonably e^thbeld 
8. Aotk 1906^ SB. 80, 35) 1 see title CndtSKAX. Law aKd PnoMPUBio, 
yoL IJLf pp. 556, 657. Tha oertifioates am not oondnsive evidence of 
desertion (Ssais v. Jswhwrst (18d6)i 15 L. T. 375). 
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91. When a ship changes hands abroad, the seamen serring on 
her must be discharged, unless they consent in writing in the 
presence of the proper authorities to complete the voyage if con- 
tinued (s). 

Skox. 7. — Destitute and Distressed Seamen. 

92. The master or owner of a ship who brings to the United 
Kingdom a native of Asia or Africa, or of any island in the South 
Sea or Pacific Ocean, and leaves him in the United Kingdom, is 
liable to a fine not exceeding i?30, if within six months the person 
so left becomes chargeable on the poor rate, or commits any act by 
reason whereof he is liable to be convicted as an idle or disorderly 
person, or any other act of vagrancy (a). 

93. It is the duty of the Secretary of State in Council for India to 
send home lascars or other natives of India found destitute in the 
United Kingdom, and to reimburse the British poor law authorities 
for any expenses incurred in connexion with such persons. The 
amount so by the Secretary of State constitutes a debt, for 
which the master and owner of the ship which brought such 
persons to the United Kingdom are jointly and severally liable (fc). 

94. Where the service of a seaman serving on a British ship 
ends at a port out of British dominions, otherwise than by the con- 
sent of the seaman to be discharged during the currency of the 
agreement, the master must make provision for his maintenance 
and return to a proper return port. If the master fails to do this, 
the owner will be liable for the expenses incurred either by the 
seaman himself or by the authority or person which has defrayed 
the expenses of maintenance and of the return journey (c). These 
provisions apply where the seaman has refused to complete the 
voyage on the transfer or disposal of the ship abroad (d). 

95. Seamen shipwrecked from a British ship, or discharged or 
left behind from a British ship and found in distress abroad, may 

{$) M. S. Act, ie06, s. 33 ; as to the proper authorities, see note (s), 
p. 60, onto. 

(a) M. S. Act, 1894, s. 184. The cqurt inflicting the fine may order a 
part or the whole of it to be applied towards the relief or sending hotne 
of the person left (ibidX 

(b) Ibid., s. 185. 

(c) M, S. Act, 1900, p. 32. Except for expenses defrayed by the seaman 

himself, the owner is not made liable by the statute if the seaman has been 
guilty of 'barratry (ibid.); aJfe to barratry, see title CniifiNAL Law and 
pROCEDuitE, Vol.’ IX., p. 789. A ihroper return port is either the port 
where the seaman was shipped, or a port in the country to which he 
belongs, or 84me other port agreed to by the seaman, in the case of a 
discharged seaman, at the time of his discharge, but in the case of a seaman 
belonging to a British possession, shipped and discharged out of the 
United Kingdom, a port in the United Kingdom may be treated as a 
proper return port (M. 8. Act, 1906, s. 46). Ibid,, ss. 31 — 33, take 
the place of the M. S. Act, 1894, s. 166 ; as to the interpretation of which 
see Edwards v. Steel, Toung dt Co*, [1897] 2 Q. B. 327, C. A. ; Purvety. 
Straits of Dover Steamship Co», [1899] 2 Q. B. 217, 0. A. ; y. J'or- 

grovs Steam Navigation €o.. Ltd, U808), 24 T. L. K. 430^0. A. An owner 
IB responsible' for the board, lodging, and conveyance home of a seamim 
discharged abroad, even though' he was put ashore with a venereal diseo^ 
{Board of Trade y, Anglo-American Oil Co*, Ltd , ^ K. B. 225). 

(d) M, S. Act, 1906, s. 33. 
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eexA home by the proper authorities {e) at the expense of the 7. 

owners (/). Des^tote 

British subjects engaged to serve on foreign ships and found in ^ 

distress abroad are entitled to similar relief (g), 

96. Certain public bodies may, with the consent of the Local — 


Government Board, appropriate any land vested in them, or in hSmSI 
trustees for them, as a site for a sailors’ home (A). 

Sect. 8. — Relief to Families of Seamen, 

97. When daring the absence of a seaman on a voyage his Chargee for 
wife or any of his children or step-children becomes chargeable on 

any union or parish in the United Kingdom, the union or parish is ’ 
entitled to be reimbursed out of the wages of the seaman, up to an 
amount equal to one-half of the wages in the case of one member 
of the family becoming chargeable, and up to two-thirds in the case 
of two members. The reimbursement can, however, only extend 
to the balance of wages after any amounts paid under an allotment 
note have been deducted (t). , 

98. For the purpose of obtaining such reimbursements, the Enforcement 
board of guardians, or a poor law union, or an inspector of the poor, charge, 
may give notice to the owner of a ship to retain the required 

amount from the seaman’s wages for a period not exceeding twenty- 
one days. During that time the money may be paid over on the 
order of a court of summary jurisdiction having jurisdiction in the 
union or parish seeking reimbursement, the court having power to 
reimburse for the whole amount claimed, or for any less sum, as it 
shall think fit. If no order for reimbursement is obtained within 
twenty-one days, the wages retained must be paid to the seaman (k). 


(c) For definition of “proper authorities,” see note (e), p. 60, ante, 
** Seamen ” for this purpose includes apprentices (M. S. Act, 1006, 
B. 49 (2)). 

if) Ihtd,f 8. 41. By ibid., s. 40, the Board of Trade has power to make 
regulations in regard to shipwrecked seamen and seamen in distress, 
known as the Distressed Seamen Regulations. Such regulations have 
been issued 'under Order in Council of the 9th April, 1908. Statutory 
provisions relating to the methods in which distress^ seamen may be sent 
to a return port are contained in the M. S. Act, 1906, ss. 46-^48. As 
regards the recovery of expenses in connexion with the return of distressed 
seamen, see ibid., s. 42. Agreements have been come to and published by 
Order in Council with regard to the treatment of distressed seamen with 
the following countries : — ^Austria-Hungary (26th November, 1880) ; 
Demnark July, 1883) ; France (5th November, 1879) ; Germany 

(®th May. 1870) ; Italy (8th June, 1680) ; Sweden and Norway (12th July, 
1881); see also M. S. Act, 1906, s. 41). 

fg) The question whether a seaman is “ in distress *’ is a qsestlon of £sot 
(Board of Trado v, SaiUng Ship Olenpark, [1904] 1 K. B. 682, C. iu). Dis- 
tressed seamen are not “ paBsengers^’ so as to make pilotage oompulsofy 
upon a ship carrying them (The Olymene, [1897] P. 295). A person belong- 
ing to a British ship who wrongfully forces a seaman on shore, or causes a 
seaman to be wrongfully left behind at any place, is guilty of a mis- 
demeanoiir (M. S. Act, 1906, s. 43} ; see title CniMiyAL Law and Peg- 
CEDtran, Vol. IX., pp. 556, 557. 


(A) M. 8, Act, 1894, s. 250. 

<i) J5td„ a. 182; see title Poor Law. Vol. XXIl., p. 572. As to allot- 
see pp. 51, 52, mie* ' 

fk) M. B. Aot, 1894, 8. 183. As to courts of summary jurisdiction 
generaJlyt see title Maoistaatbs, Vol. XIX., pp. 571 et seg. 
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SadT. 9. 

Property of 
Deceased 
Seamen. 

Death at sea 


Death abroad 


Sect. 9. — Property ttf Deeeaeed Seaitm, 

99. 'When a seaman or apprentice on a British ship dies daring 
a voyage which is to terminate in the United Kingdom, the ‘master 
must take charge of his money and effects, and may the latter 
by auction. Full particulars must be entered in the offi<4al log, 
and the entry must be attested by the mate or by some member of 
the crew (1). The property must be delivered over to a superin- 
tendent on arrival at a home port, or to other officials in the case of 
foreign ports, and a certificate is granted in exchange, which must 
be i>roduced before a foreign-going ship is cleared inwards (m). 

100. When a seaman dies abroad, not on board ship, his money 
and effects must be taken charge of by a chief officer of customs'in 
the case of a Biitish possession, or a British consular officer else- 
where, who may sell any part of the property, and must remit the 
rest, with the proceeds of sale, as the Board of Trade may require (n). 


Death in 

United 

Kingdom. 


101. When a setiman dies in the United Kingdom, the master 
must account for all property to the superintendent or to the Board 
of Trade (o). 


Wills of 
seamen. 


Adminis- 
tration of 
effects. 


102. Where property of a deceased seaman or apprentice has 
come into the hands of the Board of Trade, the Board may refuse 
to recognise any will unless, if made on board ship, it is attested by 
the master, or first or only mate, and signed or acknowledged in the 
presence of one of them, or unless, if the will is not made on 
board ship, and the property is left to any person not related 
to the deceased by blood or marriage, the will is in writing, and is 
signed or acknowledged by the testator in the presence of, and is 
attested by two witnesses, one of whom is a superintendent, or 
minister of religion officiating in the place where the will is made, 
or where there are no such persons a justice, British consular 
officer, or an officer of customs (p). 

103. Where property of a deceased seaman comes into the hands 
of the Board of Trade, the Board will, after deducting expi^nses^ 
deal with the residue thus : — If the property exceeds i)100 in value, 
it will be paid to the personal representative of the deceased ; if it 
does not exceed £100, it ihay be paid to any person proved 


(2) M. S. Act, 1894, a. 169. ** Effects ’* includes clothes and documents 

(tfttd., 8 742) ; ** dming the vi^Bgo ” does not include time after a vessel has 
been wMked (Steph^s v. Aincan (1862), 1 Maoph. (Ct. of Sees.) 1,46). 
As to the officii lok* eee pp. 82, 83, 

(m) M. S. Act, 1894, s. 170. The master may be fined an amount not 

exceeding trehlo the amount of the property not accounted for, or, if such 
value is not asoertaiaed, not exceeding £60, for not taking charge of at not 
dcdivering over the deceased seaman’s property (ibid., s. 171)* In the case 
of a sailor belonging to one of His Majesty’s ships being sent home in a 
merdmntman and dying on the way, his property is at the disposal of the 
Aecountant-General of the Navy (ibid,, s. 131). ^ 

(n) Bpth ships of which the voyages terminate in the United Kingdom 
and shiiM of which the voyages terminate abroad axe included in this 
provision (H. S. Acts, 1894, ss. 172, 173 ; 1906, s. 29)« 

(e) at Acts; 1894, a. 176 ; 1906, a. 29. 

(p> £ S. Antft 1394, 8« 177(1). If the will be void under ihiaproviskntl^ 
property is dsidt with as though there were no will ({m., b, 177 (2) ) ; see 
titles Ezxgutqbb and Aduinistratobo VoL XIV., p, 162 ; Wixjui. ^ 
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to be the widow w ^d of the deceased, or a person enMSed 
nndor the will, or a person entitled to take out representoitoD. IHie 
Board may, at its discretion, require administration to be taken oat Ostolwto 
lor this purpose (q). Seaiiite. 

104. Creditors claiming upon tho property of a deceased seaman Creditraa’ 
mart state the particulars of their claim in proper form, and dsimi. 
verify them by statutory declaration. No creditor is entitled to 

claim any part of the property by virtue of representation obWoed 
as creditor, nor in respect of a debt which has accrued more than 
three years before the death of the deceased, nor unless a demand 
is made within two years after the death. A creditor may proceed 
against a widow, next of km, or legatee, to whom the Board of 
Trade has delivered over any propeity of the deceased, as if she or 
he had received the property as legal personal representative of the 
deceased. Payment to the creditor may be delayed for a year, 
whether he has proved the debt to the satisfaction of the Board of 
Trade or not (r). 

105. Any person who for the purpose of obtaining any property ooencM and 
of any deceased seaman or apprentice, either for himself or any penaltlea. 
other person, has any guilty connexion with the forgery or 
fraudulent alteration of any document, or the giving of fiilse 
evidence, or the making of false representations, or the procuring of 

false evidence, is liable to imprisonment (>). 


Sect. 10. — Dttdplvne. 

Sub SEor 1 — Authm tty of Hastvr. 

106. A master may, apart from the powers conferred upon him Hastei’i 
by statute, take all reasonable means to preserve discipline in the 

ship (*). 

107. At a home port a deserter from a British ship, or an DesertcM. 
absentee without leave, may be taken on board by force, but if he 

so requires, he must first be taken before some competent court (o). 

At a foreign port the seaman may be arrested without warrant, so 
far as the local laws permit, but must also be given the opportunity 


M. S. Act, 1894, 8 176 ; see title Execuiobs amo Adkxnistbatobs, 
VaaH'XIV., p. 190. 

fr) M. S. Act, 1894, 8. 178; see title Lihitation or Actions, Vol lEIX., 
p. 181. Where no claim is received within six years the Board of Trade 
ma power to tdve the property to a subsequent claimant or pay it to the 
Trwaiy (M. B. Aot, 1894, a. 179 ; ana see H S. Act, 1898). 

(4) M . S. Aot, 1894, s. 180. The penslty is penal servitude not axoeediu[ 
five yean, or imprisonment not exceeding two yean, with er witlwdl hs<d 
labonr, ot, on spmmaiy conviction, imprisonment not exceeding dxanciittl^ 
wito orwitkont hard labour (tMd.) ; see title Cbhohal IjAW ahd Ban 
OEPUBa, vol IX., p 763. 

(0 IAmm (1837), 3 Hsg. Adm. 340. Tho master has also the power to 
sriter toe rating of a seaman in the course of a voyage (BMu v. WdBeer 



1894. * 1 , 748 }. x£e muter of a merchant shfy hrentittBd to toe astotkanee 
«ffiaEtt»ide8fy*soffieerB in maintaining dlsoipluie ; sea titte C!oxs«ttaCK»AZ. 
j[lwrf<yr,p.436. 

, ~{a) U. S. Aet, 1894, a, 829. 


V 
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of appearing before a court (h). Similar provisions may be applied 1^ 
Discipline. Order in Council to seamen of voHselsbelongingto foreign countries(e). 

Sub-Sect. 2,— General Dutiee of Seamen. 

Duties of 108 . A seaman is not bound to perform any services other than 
those stipulated for in his contract of service (d). He will, however, 
be required to perform duties which, although not specifically 
stipulated for, are reasonably incidental to a seafaring life. Thus, 
the seaman must navigate the ship in all sorts of weather (e), conduct 
himself in a properly respectful manner towards his superiors (/), 
and assist with the working of the cargo in ports of call (p). 

i 

Sub-Sect. 3. — Offences against Diadpline. 

Offences 109 . A seaman lawfully engaged, or an apprentice, if he quits 

d^Mme without leavG after her arrival at her port of delivery 

* ^ ‘ before she is placed in security, is liable to be punished summarily 

by the forfeiture of a sum not exceeding one month’s pay ; if he is 
guilty of wilful disobedience to a lawful command, he is liable to 
imprisonment for not more than four weeks or to forfeit two days* 
pay; if he is guilty of continued wilful disobedience to lawful 
commands (ft), or continued wilful neglect of duty, he is liable to 
imprisonment for not more than twelve weeks or to forfeit a sum 
not exceeding six days’ pay in respect of each day’s disobedience or 
neglect of duty, or to the expenses of hiring a substitute ; if he 
assaults the master or a mate or a certificated engineer, he is 
liable to imprisonment for a term not exceeding twelve weeks; 

(b) M. S. Act. 1894, b. 223. 

(c) Ihid . 8. 238. 

(d) Thus, a seaman who has agreed to serve on an ordinary voyage is 
not bound to continue to serve when the voyage has become extraordinary, 
as when the risk ceases to be a commercial risk by reason of the carriage of 
contraband (Burton v, Pinkerton (1867), L. K. 2 Exch. 340; O'Neil v. 
Armstrong, Mitchell db Co., [1805] 2 Q. B. 418. 0. A. ; Lloydv. Sheen (1005), 
10 Asp. M. L. C. 75 ; Austin Friars Steam Shipping Co. v. Strack, Same 
v. Strack, [1005] 2 K. B. 316 ; Palace Shipping Co., Ltd. v. Caine, [1007] 
A. C. 386 ; Collins v. Simpson Steamship Co. ( 1007), 24 T. L. B. 178, C. A.), 
or the voyage is extended beyond «the time and scope agreed upon 
(Bliza(l^2Z), 1 Hag. Adm. 182 ; Countess of Ilarcourt (1824), 1 Hag. Adm. 
248; Minerva (1825), 1 Hag. Adm. 347 ; Qeorge Borne (1826), 1 Hag. 
Adm. 370; The Westmorland (1841), 1 Wm. Bob. 216; Donkin v. Eastie 
(1807), 61 J. P. 668), or where there is a shortage of provisions (CastiUa 
(1822), Mlag. Adm. 60). As to when a voyage will be deemed to be 
terminated, see Haylett v. Thomp8on,^\2\\] 1 K. B. 311. The voyage to 
be considered is the “ voyage of the ship,” not the voyage of the cargo 
(The Scarsdale, [1006] P. 103, C. A.), l^ore the agreement is reason- 
able, the crew^ay be bonnd by an agreement to accept half wages in the 
event of certain contingencies (Boghton (1833), 3 Hag. Adm. 100). Any 
aontract may be resoinded by the court upon such terms as it thinks ju8^ 
(M. 6. Act, 1804, 8. 168). For other cases relating to interpretation of 
seamen’s contracts, see Frazer r. Hatton (1857), 2 C. B. (n*. s.) 512. 

(e) ffeptvm (1824), 1 Hag. Adm. 227. 

(f) Lowther CasOe (1826), 1 Hag. Adm. 384. 

(a) Cembridoe (1820), 2 Hag. Adm. 243. 

(ft) As to.Tfhat may constitute this offence, see Carge v. Bayliss (1908), 
26 T. L. Bv 28; as to fishing vessels, see M. S. Act, 1894, s. 376} and 
EdgiU V. (J. <2 0.), Ltd., [1902] 2 E. B. 239. For riots by seamen 

etc., see Shipping Offences Act, 1703 (33 Geo. 3, o, 67}, ss. 1, 3, 4; sd^d 
title Criminal Law and Procedure, Vol. IX., p. 473. r e 
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if bd eovabines with any of the crew to disobey lawful commands, Bwn. la 
or to neglect dufy, or to impede the navigation of the ship or the Dlid]^yae. 
progress of thp voyage, he is liable to imprisonment for not more — ' , 

than twelve weeks ; if be wilfully damages the ship, or embezzles 
or wilfully damages stores or cargo, he is liable to imprisonment 
for not more than twelve weeks, and also to forfeit a sum equal to 
the loss sustained ; if he is •convicted of smuggling, he is liable to 
make good to the master or owner any loss caused (t). 

uo. A seaman guilty of desertion is liable to imprisonment for Desertion 
a term not exceeding twelve weeks, to forfeit all effects left on absence 
board, all wages earned, and all wages lie may earn in any other 
ship until his next return to the United Kingdom, and to satisfy 
any excess of wages paid for a substitute (j). 

A penalty attaches to persuading or attempting to persuade a sea- Persuading to 
man or apprentice to desert from his ship (k\ or otherwise to absent 
himself from his duty, and also to wilfully harbouring seamen or deserters?^ 
apprentices who have deserted or absented themselves from duty (1). 

A seaman is guilty of being absent without leave if he neglects 'Abaence 
or refuses without reasonable cause to join or proceed to sea in his without 
ship, or is absent without leave at any time within twenty-four 
hours of the ship’s sailing from port, or is otherwise absent from 
duty in circumstances which do not amount to, or are not treated 
as amounting to, desertion (?7i). 

(«) M. S. Act, 1894, 8. 225. This section contains the offences which are 

offences against discipline " under the Act. It only applies to sea-going 
vessels; see M. S. Act, 1894, 8. 260 ; Salt Union v. Wood, [1893] 1 Q. B. 

370. The offence may be punished summarily {ibid., s. 243). Where a 
fine has been imposed upon a seaman for an act of misconduct under his 
agreement, he cannot bo otherwise punished under the Merchant Shipping 
Acts (M. S. Act, 1906, s. 44 (5) ). Despite the punishments imposed by 
statute upon offences against discipline, desertion, or absence without 
leave, tho master may sue for breach of contract in respect of such offences 
(M. S. Act, 1894, s. 225, overruling Great Northern Fiefiing Co. v. ISdgehiU 
(1883), 11 Q. B. D. 225). As to smuggling, see title Criminal LaW' and 
Proceduke, VoI. IX., pp. 522, 523. 

. U) M. S. Act, 1894, s. 221 (a). The desertion must be from a British 
ship (Leary v. Lloyd (I860), 3 E. & E. 178). As to what constitutes 
desertion, see Sigard v. Boherts (1799), 3 Esp. 71 ; Limland v. Stephens 
(1801), 3 Esp. 269; Neave v. Pratt (18^^7), 2 BoS. & P. (N. R.) 408; 

OasUlia (1822), 1 Hag. Adm. 59; Bulmer (1823), 1 Hag. Adm. 163; The 
Two Sifters (1843), 2 Wm. Rob. 125 ; Edward v. Trevellick (1854), 4 E. & B. 

59; Oross Y. Ilyne (1868), 3 Mar. L. C. 80; Button y, Thompson 
Ta B. 4 C. P. 330 ; The Boehuck (1874), 2 Asp. M. L. C. 387; Seward v. 

B^er (188^, 12 B. (Ot. of Sess.) 222^ Expenses caused by desertion may 
be dediijcted from wages, see p. 49, ante. 

„ (k) The ship may be ** his snip before the seaman has arUoles if 
he has contracted to serve on her (Vickerson v. Crow ( 1913), wT. L. K. 1 1 1). 

(Z) M. S. Act, 1894, a. 236. The penalty for enticing to desert is a 
not exceeding £10, and for harbouring deserters not exceeding £20 (i5«d.). 

It is immaterial whether ail the statutory formalities have been observed 
, in the engagement of the seamen (Awiin v. Olsen (1868), L. B. 3 Q. B. 

; see also Thomson v. Hart (1890), 28 Sc. L. B. 28). Persons other 
'than seamen may also be proceeded against for this offence under the 
Conspiracy, and Protection of Property Act, 1876 (3S dc 30 Viet, o, 86) ; 
m Kenned y. CowieMm] 1 Q. B. 771 ; v. Lynch, [1898] 1 Q. B. 61, 

C; Gj. Rj t Farmer y. Wilson (1900), 69 L. J. (Q. B.) 496, M. B. Act, 1894, 

8, 236, uoes not apply to foreign vessels {PoUy, Dambe, [1901] 2 K, B. 679). 

4m) M. S. Act <894, s. 221(5). This offence renders the seaman liable 
*to Imprisonment for not more than ten weeks^to forfeiture of a sum not 
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,.;,tA 0 T. 10 . Where it appears that ' are. - giren by a 

iMscIpllne. coantiy in respect of the recovery and apprehension of deserts 
Foreta^Mng. British merchant ships, the same powers may be conferred 
upon courts, justices, or officers in regard to the apprehension of 
seamen deserting from ships belonging to that country as they 
possess in regard to the apprehension of British seamen (a). 

Sub-Sect. 4. — Oihtr Offences. 

111. A seaman may be fined for wilfully and fraudulently 
making a false statement of the name of his last ship, or of his own 
name, on or before being engaged (fc). 

Stowaways may be taken before a court without warrant and 
sentenced to fine or imprisonment. While on board a ship they are 
for the purposes of discipline treated as members of the crew (c). 

A master or a moraber of a crew who wilfully commits a wrongful 
act to the prejudice of the owner or charterer is guilty of barratry (rf). 
Piracy, which is an offence in the nature of barratry, has been 
the subject of special legislative enactment (6). 

112. A master, seaman, or apprentice belonging to a British ship 
who by wilful breach of duty, or by neglect of duty, or by reason of 
drunkenness, does any act tending to the immediate loss, destruction, 
or serious damage of the ship, or tending immediately to endanger 
the life or limb of a person belonging to or on board the ship, or 
refuses or omits to do any lawful act proper and requisite to the 

exceeding two days* pay, and for every twenty-four^ours' absence either 
to a sum not exceeding six days* pay or any expenses incurred in hiring a 
substitute (M. 3. Act, 1804, s. 221 (b)). The unseaworthiness of the 
vessel is an answer to a charge of desertion or of absence without leave 
B. 403). No stipulations which are at variance with the provisions 
of the Merchant Shipping Acts may be inserted in the agreement with the 
crew in respect of this offence [Merctmtile Steamship Go. v. Hall, [1900] 2 
E. B. 428). For offences on fishing boats etc., see M. S. Act, 1894, 


Falee state- 
menti. 


Stowaways. 

Barratry. 

Piracy. 


Wilfully 

eudangoiioe 

ship. 


Bs. 370—384; title Fisheries, Vol. XIV., pp. 632, 633, 

(a) M. S. Act, 1894, s. 238. Orders have been made in respect of the 
following countries : — Austria-Hungary {16lh October, 1852) ; Belgium (8th 
February, 1855) ; Brazil (17th November, 1888) ; Columbia (28th 
ber, I860) ; Congo Free State (10th August, 1888) ; Denmaiic (15th July, 
1881) ; Ecuador (24th September, ^1886) ; France (3rd July, 1864) ; 
Oermany (18th March, 1880)/ Greece (12th July, 1887); Honduras 
(26th September, 1001) Italy (11th June, 1863) ; Japan (Oth October, 
1903) ; Mexico (28th May, 1889) ; Morocco and Fez (6th May, 1857) ; 
(Netberlauds (9tn Mefch, 1854 ) ; Nzcarajgua (let March, 1907 } : Paraguay 

i 29th December, 1887) ; Beni (18th August, 1862) ; Roumania Soth 
1908);* Russia (27t1i August, I860); Salvador (11th June, 
1863) ; Siam (lOth November, 1860); Spain (23rd January, 1860) Sweden 
end Norway;,(8th August, 1862); Turkey (18th May, 1866); United 
States of America (18th August, 1892) ; Uruguay (24th September, 1886) ; 
Zanzibar (7th March, 1887). 

{b) M. Si* Act, 1894, s. 227. The penalty is a fine not exceeding £6 (ibid.). , 
I e) Ibid., a. 287 ; M. 8. Act, 1900, s. 82 (1). 

^ See the definitions contaixied in the Marine Insurdinee Act, 1906 
(6 Edw. 7, 0 . 41), Sched. 1(1), which sums up the effect of previous deoisidM)^ 
see Y. Roi 0 crc/i (1806), 8 East, 126; title iNauRAKOU, Vol 
pp. 444^ 446. Certain forms of barratry have been made i^ishable by 
, statute; thlifl* any peispn who unlawfully and inalicieptd;/^6etafirer''oaat^ 
away,oria destroys any ship is of fel(myM)Mmons |>4PMtgSB 

Act, 1861 (W’k 96 VIct.’ 0 . 97) ; see &o M. S. Act; 1894; a, 820/^0 
CemiEAL taiw Am Paoobdubib, Vd. IX., pp. 788; 790^ . i 

<s) See title Crimikal Lij^w aKd Pbooudube. Vol 1$., pf« d23 rissgf- . 'e 
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p r atocv a tioa of the eh^ ot Qie safety of those oa board her, is 
guilty of a laisdemeaaour (/). 

SuB-S£Crr. b.'-^Entry Offen^u, 

118 . Every statutory ofifeace must be entered in the official log, 
and signed by the master and mate or one of the crew, and the entry 
mast be read over to the offender if still in the ship, or a copy of the 
entry furnished to him. ‘A statement of his reply must also be 
entered and similarly signed (p). Where a seaman deserts in a 
foreign port, the entry showing desertion must be produced to a person 
authorised to grant certificates for leaving seamen behind abroad, 
who will make and certify a ccmy of the entry, and send it home for 
registration by the Begistrar-General of shipping and seamen (A). 
A list of deserters is kept by superintendents (t). 

Sbct. 11. — Seamen Volunteering for Royal Navy. 

114 . A seaman may leave his ship in order to enter the Boyal 
Navy and will not be deemed to have deserted therefrom or be liable 
to any punishment or forfeiture. Any stipulation in an agreement’ 
inconsistent with this provision is void, and the master or owner 
introducing such a stipulation is liable to a penalty (A). 


Sect. 12. — Regiatratum and Ketimis Respecting Seamen. 

U6. An office is maintained in London under the control of the 
Board of Trade» known as the General Register and Record Office of 
Seamen (Z). It is supervised by the Registrar-General of Shipping 
and Seamen^ who keeps a record of all persons who serve in ships, 
together with various particulars concerning them (m). To enaole 
him to do so lists of the crews serving on home trade ships, and on 
foreign-going ships whose cre^s are discharged in the United 
Kingdom, must be transmitted through superintendents (n) after 
the arrival of the ship at her final home port of destination in the 
United Kingdom, or upon discharge of the crew, whichever happens 
first, together with various particulars relating to their services and 
other matters (o). 

Lists of seamen must also be returned where a transfer of 


(/) M. S. Act, 1894, B. 220. This provision does not oo ver the case of more 
nesligence in navigation as manifosted lu a failure to keep a good look-ont 
{iSaaeon v Evans, [1011] 1 K. B. 571). The act need only “tend to loss 
or destruction, and may be within this provision although there is no actual 
damage (B. v. Qatdner (1859), 1 F. & F. 660) ; see htle OnusiKAL Law 
FaocBDUBE, Vol IX , p. 568. 

M. S. Act, 1894, s. 228. In any subsequent legal proceedings tor 
offences these entries must be produced in evidence, or the coorCittay 
^fnse to receive other evidence (ibtd.) ; and see title £ vidbvcb, Vel» 
p. 542 ; see also pp. 82, 83, post, 

ih) M. S- Acts, 1894, 8. 229 ; 1906, ss. 86, 49. ^ 

(t) M. S. Act. 1894, B. 230. 

(jSr) Ibid., s. 100. The penalty is a fine not exceeding £20 (ibid.). To 
during the seaman within inis provision it seems he must nave left his ship 
wfAr the bond fide intention of joining the Koyal Navy {3!hs Amphitrifi 
(1832), 2 Hag. Adm. 403). As to the Boyal Navy generally, see title 
j^TAA Foegbs, Vol. XXV., pp. 9 et sea. 

(I) iL Act, 1894, s. 261. 
mtm, S. 252. 
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Ssor. 12. ownership or a change in the erni^oyment of the ship takes^plaoe, 
Beglstra- or if the snip be lost or abandoned ( p). Further returns must be made 
tlott and of all births, marriages, and deaths taking place on a British ship (q). 
Beturns When a cargo boat stops forty-eight hours in a port in a 
Respecting British dominion, the master must deliver to the chief ofScer of 
seamen, customs or consular oiBcer the agreement with the crew, and all 
indentures and assignments of apprenticeships, to be kept during 
the ship’s stay in port. The officer receiving the documents must 
report any irregularity to the Registrar-General (r). 

Shfp's papers. 116. Where a master relinquishes his position during a voyage, 
he must, under penalty, deliver to his successor the various documents 
relating to the navigation and crew of the ship, and his successor 
must, immediately he assumes command of the ship, enter in the 
official log a list of the documents so delivered to him (s). 

Part IV. — Authopfty and Liability of Master 
as Custodian of Ship and Cargo. 

Sect. 1. — General Authority as to Contract i for Employment of Ship. 

Authority U7. As owners rarely navigate a trading ship by themselves, 
of master. the management of it is generally entrusted to the master, and he 
is their confidential servant or agent to perform all things relating 
to the usual employment of the ship. His authority is very large, 
and extends to all acts that are usual and necessary for the use and 
employment of the ship, but it is subject to certain limitations (a). 
Thus the master may make a charter in his own name so as to bind 
his owners, if this is done at a foreign port and there is a difficulty 
in communicating with his^ owners, and it is made in the usual 
course of the ship’s employment, and in circumstances that do not 
afford evidence of fraud ; or if it is made at the ship’s home port in 
circumstances which afford evidence of the assent of the owners (b), 
provided that in making a contract for the hire of the ship he does 
not substitute it for a contract already made by his owner (c). 

He has a general implied authority by maritime usage to 
contract to carry goods on freight, but not freight free, and 

Aj 

(p) M. S. Act, 1894, B. 255. 

\q) Ibid,, 8. 254; sec titles Husband and Wife, Vol. XVI,, p. 308; 
Registbation of Bibths, Mahkiaqes, and Deaths, Vol. XXIV., 
pp. 455, 457 

(r) M. S. Act, 1894, s. 257. Failurb by the master to carry out those 
duties is punishable by a fine not exceeding £20 (ibid,), 

(«) Ibid., B. *25S. The penalty is a fine not exceeding £100 (ibid,). Am 
to the official log, see pp. 82, 83, post. \ 

(o) Qramt v. Norway (1851), 10 C. B. 665. 

* (5) Meaaogeries ImperialeB Co. v. Baines (1863), 1 Mar. L. C. 285. A 
master has no authority to write from the neighbourhood of his home to a 
foreign port to a broker to fix the ship for a home voyage. The fact that 
he has done so on previous occasions and acted on the cnarters made does 
not bind his owners (The Fanny, The Mathilda (1883), 5 Asp. M, L. 0. 
75, C, A.). As to charterparties generally, see pp. 84 ei seq., post As to 
authority of agents generally, see title Agency, Vol. I., pp. 160 et seq. 
As to the aptdieation of foreign law, see title CoNFDXOt of liAWs»Vol. VI. / 
pp. 238 ei seq*, add the cases there cited. 

(o) Burgon r. Sharpe (1810), 2 Camp. 620. 
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m 


trign bills of lading foir goods pat on board, and adtnovlsdge 
the freight, value, and eonoition of such goods, and if a more limitM 
authority is given, a party not informed of the limitation is not 
affeeted (d). 

Contraots and warranties made by the master in the ooutse of the 
usual employment of the ship are in law deemed to have been made 
b^ the owner, but the master is also liable ; and the merchant has 
a remedy against both of them (e). 

The master is personally responsible for any injury or loss to the 
ship or cargo by reason of his negligence or misconduct or his 
acting without authority (/). 

Ho is in the position of a trustee for his owner, and is bound to 
account for all profits made by the ship while under his command (p). 


iHMsml 
AafhWlhr 
astollw* 
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Sect. 2. — Limitations on General Authority. 

118 . The master’s implied authority to contract for the hire of how 
the ship in a foreign port is limited to cases where neither his authority 
owners nor their agents in that respect are present and there is ^ 
difficulty in communicating with them (Ji). • 

When the owners have made a contract for the hire of the ship Authority 
the master may not annul it and substitute another (i), nor accept to alter 
less than a substantial performance of the contract (Jc). Though in 
slight matters he may vary it(Z), he cannot bind his owners to 
carry freight free (m), nor contract with the freighter to carry at a 
lower height than that agreed upon with the owner (n), nor authorise 


(d) Grant v. Norway (1851), 10 C. B. 665. The owner is bound by the 
represents 1 ion of the master that goods are dipped in good order and 
condition {Compania Naviera Vaacomada v. Churchill and Sim, Same v. 
Burton db Co., [1906] 1 K. B 237) ; but as to quality when distinct from 
condition, see %bid., at pp. 245, 246, and p. 155, poet As to the authority 
of the master in connexion with bills of lading, see pp. 173 et aeq , poat 

(e) Boaon v. Sandford (1689), 3 Lev. 258; Boucher y. Zawson (1734), 
Lee temp. Hard. 85; Ellia v. Turner (1800), 8 Term Rep. 531 ; Blakie v. 
Stemhridge (1859), 6 C\ B. (N. S.) 894 ; Brieaily v. Femie (1865), 3 H. & C. 
977 ; Wataon and Fa'iker v. Gregory, The ** Ootro,” [1908] W. N, 230 ; and 
see, generally, pp. 84 et aeq , post 

(f) Fletcher v. Braddiok (1806), 2 Bos. & P. (n. b.) 182; Swainaton v. 

Garrick ^833), 2 L. J. (£x.) 256 ; The Sir Charles Napier (1880), 5 P. D, 
73, C. A.; Biumore, Weston Co. v. Breen (1886), 12 App. Cas. 698. As 
to the relations between principal and agent generally, see title AoemOt, 
Vol. 1., pp 181 etaeq. ; and, as to negligence goneially, see title Negligencb, 
Vol. pp. 360 et aeq. 

(g) ShaXleroaa v. Oldham (1862), 5 L. T. 824. 

(%) The Fanny, The Mathilda (1883), 6 Asp. M. L. C. 75, C. A. 

U) Burgon v. Sharpe (1810), 2 Camp. 529 ; Forman dr Oo. Ffoprietury, 
Ltd. y. Ship Liddeadale (1900), 9 Asp. M. L. C. 45, P. C. ^Wh^ Ctf^go Is 
partly shipped but the charterers fail, the master muy contract wdth the 
chartmrs*^ i^enta as third parties to ship the rest of the oaim at a leas 
freight this being the best course lor his oMmers {Feataon v. (1864), 

17 C, B. is. s.) 362). 

. (kpSiekena v. Irving (1869), 7 C. B. (n. s.) 166. 

(l) Holman V. Feruvtan Nitrate Go. (1878), 6 R. (Gt. of Sess.) 657 (loading at 
a loading berth different from that named in ehmiter so aa to avoid delay). 

(m) DeweU v. Moxon (1808), 1 Taunt. 301 ; Grant v, Norway^ supra, 
at p. 687 ; Waishe v. Provan (1853), 8 Rxoh. 843, 850; Thomas y. liwia 
U678)i 4 Ex. D. 18 ; T^ Sir Henry Wekb (1840), 13 Jar. 630. 

(n) FiekemeU v. Jeniberry (1862), 3 F. & F. 217; Pearson v. Sdselhen, 
^an/pra, 

XXVI. 


P 
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Biot. s. payment in an anusual manner (o ) ; neither may he .salve 
lAnltatlons property ^ilst a ship is under a charter which does not give hitn 
on Oeueral leave to do this (p). 

Au thor ity. master’s duty is to obey his owner’s instructions, and when 

these are silent he is to do nothing not consonant to the law of the 
land, because obedience to the law is implied in his instructions (g). 
Limitation Besides the above limitation imposed on the master’s implied 
o( authority authority to bind his owner, the owner may limit or extend it as he 
y owner. pigases (r), but when this is done to an unusual extent third persons 
dealing with the master without notice are not affected thereby, for 
the owner must give clear notice of his intention to limit the 
master’s authority (s). When a person has notice of some limita- 
tion of the master’s authority, he may still treat him as having all 
the ordinary authority of a master in all matters not affected by the 
limitation imposed (t). 

8bct. 8 . — AiUhotity of Master as to Necessaries. 

Sub-Seot. 1. — Authority to make Owner Liable, 

Necessaries. HO. The power of the master to subject the owner (w) to pay 
for necessaries for the ship, such as repairs to the hull, the price of 
stores and provisions supplied for its use, or to repay money 
advanced for these purposes, is sometimes direct, furnishing an 
action against the owners personally, sometimes indirect, to be 
prosecuted by a suit against the ship (v). The master is himself 
personally bound by any contract for necessaries made by him, 
unless by express terms he coniines the credit to his owner only (a), 
but contracts made by the owner himself, or in circumstances which 

(o) WaUhe V. Provcm (1853), 8 £xoh. 843 (making height payable at port 
of loading instead of port of discharge) ; SeynoldB v. Jeo? ( 1865), 7 B. ds S. 86 
(making freight payable to ship’s agents so that they were able to set 
it off against a debt due in reject of another vessel of the owner). 

(n) The Thetie (1869), L. B. 2 A. dc £. 365; Scaramemga v. Stamp 
(1880), 6 G. P. D. 295, 0. A. As to the power of a master to make 
salvage agreements, see p. 570, post. 

(q) Earle v. Boweroft (1806), 8 East, 126, per Lord Ellenbobougu, C.J., 
at p. 133 ; WUson v. Burikin (1865), 6 B. & S. 208, Ex. Ch. V^ero the 
owner decides to send a vessel on a voyf^e that might be dangerous 
because of quarrels between foreign countries, the master must not sub- 
stitute another voyage instead Of obeying his orders (The Boehuok (1874), 

2 Asp. M. L. C. 387). 

(r) The Edmond (I860), Lush. 57 (appointing some person to collect the 
freight or procure a freight for another voyage); compare The Fanny, The 
Mathilda *(1883), 6 Asp. M. Jj. C. 75, 79, C. A. Without authority the 
master may not insure, as this is not a matter of necessity (The Serafima 
<1864), Browse dc Lush. 277). 

(«) Orarnty, Norway (1851), 10 C. B. 666; Mamchester Trust, Ltd. v. Fumese, 
Wwty Co. (1806), 8 Asp. M. L. Q. 67, C. A. (the insertion of “ other con- i 
diiions as charterparty ” in a bill of ladiqg is not sufficient evideoiSe that 

i^e master is signing as agent for charterers and not on the owner’s behalf). 
(t) Weston V. Wi^ht (1841), 7 M- & W. 396. a , 

(ti) The term ** owner ” is here used as meaning the person from whom 
the master derives his authority and whose agent he is. 

(v) See Abbott on gripping, 5th ed., p. 100 ; 14th ed., p. 167 ; title 
Ai>miiullxt, yol. I., pp. 6L 68. As to what are ** necessaries,” see pp. 06, 
69, post. 

^ <«) Gamham y, Bennett (1728), 2 Stra. 616 ; Bich y. dee (1777)» 2 OoWp. 
636 ; and see The Elmvilte, [1904] P. 319. • 
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ahow Utat credit was given to him alone, give no right of action 
against the master (b). 

The owner is hound by every contract made by the master for 
necessaries, if either it is within his actual authority or the owner 
has held him out as having authority to make such oontraet, and 
the owner continues so hound even after he has sold the ship, until 
the master is apprised of the sale(<-). 

120. The master’s implied authority to order necessaries is limited 
to ordering such things as 'are actually necessary, and if a person 
trusts him for a thing not necessary, he trusts him for that which is 
not within the scope of his authority to order (d). Consequently, 
in order to raise a presumption of authority (c), creditors must 
prove that the things ordered were necessary, and that it was 
reasonably necessary that the master should obtain or order them 
on the owner’s credit (/). 

The master has no authority to bind his owner in any part of the 
world if the owner or his properly authorised agent can personally 
do what is required, but if the ship be at a foreign port where the 
owner has no agent, or at a home port at a distance from the 
owner’s residence, and necesbaries are required to be promptly* 
provided, the master may pledge his owner’s credit (^). 

121. If the master himself advances money of his own for the 
necessary purposes of the ship’s outfit, or if he incurs any expenses 
in or through the performance of his duties which were not contem- 
plated at the time of his engagement as expenses to be defrayed by 
him, he can recover them from his owner (^). 

Sub-Sect. 2. — Authortty to mako SJnp LiahUf 

122. In certain cases the ship has been made liable by statute 
for necessaries (t), and the person who supplies necessaries to a 
foreign ship, whether in the body of the country or on the high 
seas at the time when the necessaries were furnished, or to any 

(6) Farmer v. Davies (1786), 1 Term Rep. 108 ; Hoskins v. 8layton (1737), 
Loo temp. Hard. 376. As to agency generally, see title Agency, Vol. I , 
pp 146 et seg. 

(e) Mackenme v. Pooley (1856), 11 Rxoh. 638; Trewhella v. Howe (1809), 
11 East, 436. 

(d) The Pontida (1884), 9 P. D. 177, C. A. 

(e) Bocher v. Busker (1816), 1 Stark. 27. 

(/) Qvam Y. Boberts (1874), L. R. 9 C. P. 331. As to what are 
^'neoossaneB,” see pp 08, 69, post. 

(g) Arthur v. Barton (1840), 6 M. & W. 138 ; €h*nn v. Boberts, supra ; 
Edwoifds v.EaviU (1863), 14 C. B. 107 (maater authorised to borrow £5 
for provisions, vessel being at Newport, the owner at Exeter) ; Btonehouse 
V. ueni (1841), 2 Q. B. 431, n. (no authority when plenty of time to com- 
munioate with owner) ; Johns v. Simons (1842), 2 Q. B. 425 (bo awthortiy 
when the owner lived close to the port, although he directed BiastiV to 
raise ifte money by impracticable means and refused to send any). ^ 

(h) Hwntleiy v. Sanderson (1833), 1 Cr. & M. 467 ; Th4 James Seddon 
(18659* L. R. 1 A. & £. 62 (costs incurred by master in his defence i^ainst 
a charge of murder trumped up by the crew and reeogniaanoe forfeited to 
avoid delay of ship) ; compare The Etmmik (No. 2), [1904] F. 422. 

(i) Admiralty Court Acts, 1840 (3 & 4 Viet. c. 05), a. 6 f 1841 (24 Sg 25 
Viot. c. 10), ss. 4, 6, For many years the Admiralty Court midntaiiied 
that the ship was liable per ss tor necesaarles supplied, but this was in 
1895 decided by the Privy Council net to ha the case {The Ship J^eptune 
(]f635), 3 Knapp, 94, P. C.) ; see also The Paetfle (1864), Brown. Lusb* 
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6liip(^) elsewhere (0 tbaa in the ^rt to which the ship belf^ngs^ 
can institute an action in the Admiralty Court and arrest the ship 
to enforce his claim, unless it is shown to the satisfaction of the 
court that at the time of the institution of the cause any owner or 
part owner is domiciled (m) in England or Wales. 

Though it is only in the instances given above that the person 
supplying necessaries has a direct claim on the ship, yet when he 
has supplied the necessaries on the order of the master he may 
succeed in making the ship available for the satisfaction of his debt, 
by proceeding against the master upon his personal liability for the 
necessaries ordered (n), and so force him to exercise the maritime lien 
that a master has by statute for bis liabilities and disbursements (o). 

123. This lien of the master only arises in cases where the 
disbursements or liabilities are made or incurred by him when 
acting as master and entitled to pledge his owner’s credit (p), for he 
has no authority to fix a liability upon the ship which he had not 
the owner’s authority to incdr, or which was not necessary for the 
protection of his interest (g). Even when the owner has given the 
master power to pledge his credit, no lien is created in his favour 
unless it was necessary that the necessaries should be supplied and 
he could not have recourse to his owner before ordering them (r). 

Sub-Sect. 3. — Wlmt are Neceasariee, 

124. The term necessaries ” includes anchors, cables, rigging, 
and matters of that description (s), coals (f), provisions and clothing 

C43. For the history of the contention, see Abbott on Shipping, 14th ed., 
pp. 177 — 184. As to what are ‘•necessaries,” see the text, infra, 

(k) This includes a foreign as well as a British ship {The Mecca, [1805] 
P. 95, C. A.). 

(2) Whether on the high seas qt not {The Mecca, eu^pra, Lindlet, L. J., 
at p. 108). 

(m) Absence from the country does not aiSect domioil if there is an 
intention to return {The Pacific (1864), Brown. & Lush. 243). As to 
domicil generally, see title Conflict of Laws, Vol. VI., pp. 182 et eeq. 
As to the jurisdiction of the Admiralty Division over claims for necessaries, 
see title Admiralty, Vol. I., pp. 07, 68. 

(n) Uueeey v. Chriatie (1808), 9 East, 426. It is useless to proceed 
against the master when the goods were ordered by the owner or in ciroui^i- 
stances that show they were given on the credit of the owner alone {Hoahine 
V. Slayton (1737), Lee temp. Hard. 376 f Farmer v. Daviea (1786), 1 Term 
Kep. 108), or when the owner hah been nnsuccessfully sued to judgment 
{Prieaily v. Femie (1865), 3.H. & C. 977 ; Curiia v. Williamaon (1874), L. R. 
10 Q. B. 67). 

(o) Merchant Shipping Act, 1894 (67 & 68 Viet. c. 60), s. 167 ; see title 
Admiralty, Vol. I., pp. 68. 69. ForHha history of the legislation on this 
subject, see HamiMn v. Baker, The •* Sara*' (1889), 14 App. Gas. 209 ; 
Abbott on Shripping, 14th ed., pp. 185—187; and, as to maritime lien 
generally, see pp. Oi? et aeq,, veaU 

fp) Tas Bipan CUy, [1897] P. 226. 

(qf) Morqan v. Caatle^e Steamahip Co., The " CaatlegaUp'* [1893^ A. C. 
88 ; i^he Orienia^ [1895] P. 49, C. A. Thus, when the charterers wore 
bound to provide the coal, no lien for disbursement is created in favour of 
the master so as to be enforced against the ship if he provides the money or 
orders the coal, for it was outside bis authority to pledge the owner's credit 
in this respaot (ibid. ; The Turgot (1886), 11 P. D. 21). 

(r) The Ortewta, aupra. 

(a) The Aimvnder\ig42), 1 Wm. Rob. 846. 

The. WMk^rieeland (1859), Sw. 464; The Ocmteaae ie FfegetHUe 
<16ei). Lvdi. The Jteeea, ewpta. 



Part IV,— Authority akd Liabiuty or Master- 




for thB orein^(a), copper Bhiea^ng(&)» screw propeller (c), monej 
advanced to pay for necessaries (d), and to pay off a shipwright’s 
lien(«X towage and dock dt|es(/), and insurance on freight (p), and 
such repairs and other things as the owner as a prudent man would 
have ordered if he had been present at the time (A). 

Though the supplies come within the category of necessary things 
for a ship, yet a person who supplies them must show that they 
were necessary for the ship at the time, and, if it is proved that there 
were other things of the same description on board, he must prove 
that they were not suflicient (i). 

Sect. 4.^ Authoi'iti/ to Hypothecate Ship and Freight. 

125. The master has authority in the circumstances mentioned 
hereafter (ft) to pledge the ship and freight to raise the necessary funds 
for the voyage (Z). This is effected by the master contracting with 
the lender by a contract called “ bottomry/* the bottom or keel of 
the ship being figuratively used to express the whole body thereof. 

There is no settled form for the bottomry contract ; it generally 
takes the form of a bond (m) whereby the master states the occasion 
for resorting to bottomry and pledges himself, the ship and freight, ' 


(а) The N, R. Gosjahnch (1858), Sw. 344; The William F. Saffard 
(1860), Lush. 69. 

(б) The Perla (1858), Sw. 353; The Turliani (1875), 2 Asp. M. L. C. 603 

(c) The ^^FUcha" (1864), 1 Eoc. & Ad. 438, 441. 

(d) Arthur v. Bmion (1840), 6 M. & W. 138, 144 ; The Sophie (1842), 1 
Wm Hob 368 ; The Albert Crosby (1870), L. R. 3 A. & E. 37 ; The Anna 
(1876), 1 P. D. 253, C. A. ; The Onni (1860), Lush. 164. It is often to the 
advantage of the owner that the master should have cash to pay for neces- 
saries (Edwards v. Unvill (1853), 14 C. B. 107, per Maule, J., at p. 10 ; The 
Aalijee Willemina (1806), L. R. 1 A. & E. 107). The lender can only 
recover from the shipowner the amount actually necessary for the pur- 
pose of the ship (Cary v. White (1710), 2 Eq. Cas. Abr. 722 ; Thacker v. 
Moated (1831), 1 Mood. & R. 79 ; Mackintosh v. Mitcheson (1849), 4 Exch. 
175 ; The Ponitda (1884), 6 Asp. M. L. C. 330, C. A. 

(c) The Albert C'iosby, supia, 

(/) The Si. Lawrence (1880), 5 P. D. 250. As to towage, see pp. 357 
et seq.fpost , and, as to dock dues, see pp. 634 et seq , post. 

(g) The Riga (1872), L. R. 3 A. & E. 616; Webster v, Seekamp (1821), 
4 B. & Aid 352. As to marine insurance generally, see title Insurance, 
Vol. XVll., pp. 334 et seq. 

(A) The Riga, supra. 

(1) Tfte JfarZanne, [1801] P. 180; Tfte AZea^ndcr( 1842), 1 Wm. Rob. 340. 

(ft) See pp. 70 et seq., post 

(2) The OratUudine (1801), 3 Ch. Rob. 240 ; The Jacob (1802), 4 Ch. Rob. 
240 ; Smith v. Bank of New South Wales, The Staffordshire (1872), L. R. 4 
P. C. 104. As to mortgage of ship and freight, see title Mortgaoe, 
Yol. XXL, pp. 133, 134; and, as to pledges generally, s^e title Pawns 
AND Pledges, Vol. XXII., pp. 233 et seq. As to the master’s anthonty 
to hypothecate cargo, sec pp. 240 et seq.. post. 

(m) For a fom, see Encyclopaedia of Forma and Precedents, Vol. XIY.» 
p. 65 ; MojMtone v. Oibbons (1789), 3 Term Rep. 207. Sometimes it takes 
the form of a bill of sale . sec Johnson v. Shippen (17 3), 2 Ld. Raym. 982. 
*BillR of exchange drawn by the master on the owner as seourity for money 
advanced to the master, though accompanied by a verbal weement that 
the sliip shall be pledged, are not instruments othottomij {Ex parte Halkett 
(1814),3 VeB.&B, miMiOerd! Co r.PoUer, Wtlsond^ Co. (1875),3 R. (Ct. 
of Soss.) 105). Bottomry bonds have been described as of **ahjgli and 
privileged nature, ” ** favoured iastruments’* to beliheraUorotected {The 
4l9xandeiT (1812), ^ Dods. 278 ; Kennersley Oastle ( 18S3), 3 Hag. Adm. 1. 7 ; 
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and sometimes tbe cargo (n), for the repayment of the principal and 
interest on the safe arrival of the ship at tbe end of her voyage on 
such conditions as to risk as may be agreed upon (o). 

126. Bottomry bonds were invented for the purpose of procuring 
the necessary supplies for ships which may happen to be in dis- 
tress in foreign ports where the master and owner are without 
credit, and where, unless assistance can be secured by means of 
such an instrument, the ships and their cargoes must perish. 
Accordingly the master, before he can resort to this expedient for 
raising money, must be satisfied that the necessity to do so has 
arisen in the course of the voyage, or when the vessel is in a foreign 
port(j)), and that it is necessary to hypothecate the ship itself to 
obtain the necessary supplies {q). The loan to be made must be to 
provide such supplies as are reasonably necessary for the ship during 
the particular voyage on which she will be engaged (r), and there- 
fore, if an unduly large sum is borrowed, the bond will only be valid 
for such portion of it as was justified by necessity (a). 

A bottomry bond is no security for any liability of the owner or 
master incurred before the bond was given, unless by the law of the 
port at which the ship is she can be arrested and sold for such 
liability, and funds may be necessary to ennble the ship to continue 
her voyage (t). Neither can it can be made a security for an old 
debt of the owner in respect of another ship, or the same ship on a 
previous voyage, at the same or any other place (a). 

Belicmce (1833), 3 Hag. Adm. 66, 74) ; but see Vibilia (1838), 1 VVm. Rob. 
1, 6; The Mary Ann*' (1846), 4 Notes of Cases, 376. As to the juris- 
diction of tho Admiralty Division over bottomry actions, soo title 
Admiralty, Yol. I., pp. 65 et seq. 

(n) As to hypothecation of cargo, see pp. 240 et seg., post. 

(o) The bond is not invalid for want of an exact description of iJie 
voyage if the voyage is not under, the control of the person who grants the 
bond (TAs Jane (1814), 1 Dods. 461). If tho rate of interest is not men- 
tioned tho bond is still g^ood, and the court will allow such interest as the 
risk should command (The Cecilie (1879), 4 P. D. 210 ; The Change (1867), 
Sw. 240 ; and see title Money and Money-Lending, Vol. XXI., p. 42). 
Tho master has no authority to contract that a higher rate of interest 
shall be paid after the bond is due so as to ensure punctual payment (The 
Sophia Cook (1878), 4 P. D. 30 ; The D. H. Hills (1878), 4 P. D. 32, n.). 
title Admiralty, Vol. I., pp. 66, 67. 

(p) The Alexander (1812), 1 Dods. 278^ Nelson (1823), 1 Hag. Adm. 169; 
**Bunvegan Castle" (2) (1836), 3 Hag. Adm. 331 ; Ilersey (1837), 3 Hag. 
Adm. 404; Frinee of 8a^ Cobourg (1837), 3 Hag. Adm. 387; The 
**Mary Ann" supra; The“ Royal Arch (1857), Sw. 269; The Helgoland 
(1859), Sw. 491; The Edmond (I860}, Lush. 67; Vroege v. Suart, The 
"Kamak ”*(1869), L. R. 2 P. C. ^6. «It is doubtful whether a bottomry 
bond can be validly* created over a British ship when in a British port, 
because the proper procedure would bo to raise a mortgage under the 
M. S. Act, 1894. The Admiralty Court has no jurisdiction over such a 
bond; see Abbott on Shipping, 14th ed., pp. 201, 203. 

(g) Hersey, supra. 

m The Osmanli (1860), 3 Wm. Rob 198 ; Ounn v. Roberts (1874), L. R. 
9 0. P. 331, 356. 

(s) The BVpis (1872), 27 L. T. 664; The Pontida (1884), 9 P. D. 102 ; 
Ounn Y. Roberts, supra. 

(t) Oorey. Qardiner. The Hersey (lBS7),BMoo. P. C. C. 79 (Arrest of master 

for his owner’s Smiih v. Qould, The Prince George (1842), 4 

Moo. P. C. 0. 21 ; The Edmond, supra (damage to cargo) ; The North Star 
(1360), Lush. 46 (general average contribution). 

(a) The OsKtho/m, supra; The Lochiel (1843), 2 Wm. Rob. 34. Dv. 
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As tbsre is no authority to pledge the ship for old debts she a 

cannot be pledged to pay for supplies or repairs which have aliready Aafiiditty 
been furnished on the bredit of the owner (b), or otherwise than on to B^otbe- 
the credit of the ship (e), nor at any time while anyone can he found 
to furnish the supplies on the personal credit of the owner (d). and Prtlght* 
Another essential before the master resorts to bottomry is that communKsa- 
he must when possible communicate with his owner (e), or attempt tion to owner, 
to do so if in the circumstances it is rational to expect that he may 
have an answer within a thne not inconvenient having regard to 
the circumstances of the case (/). The communication must state 
the necessity for raising the loan and the necessity for doing so by 
bottomry, and should be by telegraph if practicable (o). 

It is essential also to the validity of the bond that the lender Sea risk, 
should undertake sea risk (h), and that this must be expressed or 
implied from*the instrument (i). 

Lushington was of opinion that the master might raise a second bond 
to pay ofif a first bond given on the same voyage {lAe Toivo (1853), 1 Eoc. & 

Ad. 185 ; see also The Catherine, formerly TJ^e Croxdale (1851). 15 Jur. 231). 

(6) The Kamdk (1868), L. K. 2 A. & E. 289. 

(o) The Empire of Peace { 1869), 39 L. J. (adm.) 12 (on credit of owners and* 
freight). A presumption that the advance was on the credit of the ship 
and not of the owners is raised by the fact that the creditors have a lien on 
the ship which they can enforce (Vibilia (1838), 1 Wm. Rob. 1, 6; The 
Laurel (1863), Drown. Lush. 191; The AtigueUi (1813), 1 Dods. 283), 
or that the owners were bankrupt to the knowledge of the creditors at the 
time of the advance (The Oemanli (1850), 3 Wm. Rob. 198), or that they 
had assigned unearned freight to which in the ordinary course the master 
could have had recourse (The Edmond (I860), Lush. 57). 

(d) Soares v. Balm, The Prince of Saxe Cobourg (1838), 3 Moo. P. C. C. 

1 ; The Faithful (1862), 31 L. J. (p. M. & A.) 81. A bond given after the 
lender knew the owner had an agent at the port is void (tyall v. Ricks 
(1859), 27 Beav. 616). 

(e) The notice must be given oven though the owner is insolvent, and, if 
a bankrupt, the notice should bo given to nis trustee ( Wallace v. Fielden, 

The ** Oriental** (1851), 7 Moo. P. C. 398; Barron y. Stewart, The 
“ Panama ” (1870), L. R. 3 P. C. 199) ; but there is no obligation to com- 
municate with mortgagees (The Helgoland (1859), Sw. 491). 

(f) La Ysabel (1812), 1 Dods. 273 ; Wallace v. Fielden, The ** Oriental,** 
supra; The Hamburg (\88i). Brown. & Lush. 263, 273, P. C. 

(g) Wallace v. Fielden, The Oriental,** supra ; The Olivier (1862), Lush. 

484 ; The Kamak, supra, 

(h) By *‘8ea risk ** is meant that the lender sliall have no claim if the 
vessel is lost on the voyage. If the loan bears inteiest at current rate for a 
land risk, it is some evidence that the lender did not intend to undertake sea 
nsk {7.'he Haabet, [1899J P. 296) ; but when maritime risk is involved the 
absence of maritime interest, the presence of collateral stipulations as to 
repayment, and the insurance of tub loan does not make tlio instrument 
a void bond (The Dora Forster, [1900] P. 241) ; see title Aumirat-ty, 

Vol. I., pp. 66, 67. * 

(t) Tm Ema/ncipation (1840), 1 Wm. Rob. 124 ; The Indomitable (1859), 

. Sw. 446 ; Stainba/nk v. Shepard (1853), 17 Jur. 1032, Ex. Cb. ; The Oecile 
(1870), 4 Asp. M. L. C. 78; Aldrich v. Cooper (1803), 8 Ves. 382. The 
reason for sea risk being essential was because otherwise the laws ajgainst 
^usuiy would be infringed. Though these are now repealed it is still 
^essential, because the law is against liens being created on a ship which do 
not appear on the ship’s papers (The Botpil Arch (1867), Sw. 269) ; so if 
the bond is to cover insurance it is disallowed to that extent, on the 
ground that it would relieve the lender of the risk he had underti^en 
(Boddin^fitynB (1832), 2 Hag. Adm. 422), and U the efCbct of snoh a stipu- 
lation is to negative sea risk on the part of the lender the bond is void 
(€he IndomUtwle, supra). 



72 


SHiFfuro; AND Navigation. 


ssoT. i. 127. Any person may advance num^ on bottomry provided he 
Aitthoiity is not a debtor to the ship, but even im that cade be may do so to 
to Bypothe- the extent of any excess over his indeotadness (tc). Thus the con- 
*i^® cargo (i) and tho agent of the shipowner may lend, 
and Freight. latter lends he is bound to superintend the espendi- 


Who may 

advance 

money. 

I’Jcdging the 
freight. 


tare of the loan to protect tho owner from error or malfeasance of the 
master and to see that the money is applied to necessary expenses (a). 

128. The master can pledge the freight whenever he can pledge 
the ship (b), and when no freight is due from the charterers but 
they are entitled to sub-freight from cargo owners, this may be 
hypothecated (c). Freight to be earned on cargo which will not be 
shipped until after the bond becomes due cannot be pledged, 
I)ecau8e the lender does not incur sea risk in respect of it(d). As 


to what freight may be pledged, it has been held that when the 
bottomry bond is given in the course of a voyage, only freight at 
risk can be pledged, and the charterer is entitled to deduct any 
advances properly made and the premiums for insuring such 
advances although made before the necessity for bottomry arises (e). 

The charterer is not bound to. pay freight on goods sold during 
the voyage (/), but he cannot deduct the price of goods sold on the 


voyage after the bond was given (p). 


When bond 129. As a general rule a bottomry bond does not become payable 
payable. Until the voyage for which it is given is completed {h\ but if, after 
setting forth, the completion of the voyage is prevented by the act 
of the master, or by some impossibility which the bondholder 
cannot control (t), or if the voyage is abandoned or cannot be 
performed, the tend becomes due (j). If the vessel is totally lost, the 
bond is void by its terms, but if any part is saved the bond can be 


(A;) The Hebe (1846), 2 Wm. Bob. 412 ; The Ocean ( 1846), 2 Wm. Bob. 429. 

(1) The Alexander (IS12), I DoAb. 27 B; Bu&tcon(1833), 3 Hag. Adm. 9. 

(а) The Hero (1817), 2 Dods. 139 ; The Royal jStuart'* (1855), 2 Ecc. & 
Ad. 258; Smith v. Bank of New South Walee, The Staffordshire^' (1872), 
L. B. 4 P. C. 194, 203. Such transactions are keenly scrutinised 
by the court, because, when the agent lends, the owner is deprived of the 
protection expected from a paid agent. As to the duties of a lender to in(mire 
as to the ap^cation of tho loan, see Soares v. Bahn, The Prime of Saxe 
Coburg (1838), 3 Moo. P. C. C. 1 ; The Pontida (1884), 9 P. D. 177, G. A. 

(б) Abbott on Shipping, 5th ed., p. 1^1 ; 14th ed., p. 198. As to mort- 
gage of ship and freight, see title Mortgage, Vol. XXL, pp. 133, 134. 

(c) Eliza (1833), 3 Hag. Adm. 87 ; The Andalina (IBBB), 12 P. D. 1. 

(d) Smith V. Bank of N^ South Wales, The ** Staffordshire," supra, at 
p. 209. 

(fl) Droege v. Suart, The *^Kg>rnak" (1869), L. B. 2 P. C. 505, 514 ; The 
(]atherine(nB7), Sw.iS63 ; The /9a2acta(1862), Lush. 578 (in which cose Dr. 
Lubhinoton, at p. *582, refused to allow advances for extraordinary dis- 
bursements to be deducted, holding that they were a loan and not an 
advance of freight ; but see Droege v. Suart, The **Kamak," swpra, to the 
contra^). 

lf\ 2^ Salacia, swpra ; Hopper v. Bumess (1876), 1 C. P. D. 137. The 
fact that the cargo sold for more than it would have fetched if carried to its 
destibatioD ma^ no difference. * 

(o) The Sakusia, supra. 

(h) The AfmadiUo (1841), 1 Wm. Bob, 261. 

(t) The Donfo (1846), 2 Wm. Bob. 427 ; The Mlephanla (1851). 15 Jur. 
1186 (becoming tmseaworthy on the voyiwe). 

(j) The ArniadiUo, supra; The (1869), Sw. 491; Broomfield 

r. ebuthem /nttmume <70.(1870), L. B. 5 Exeh. 192; London and Midland 
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enfcnrced a^inBt'U(A;). If th^ ship is lost bj the vronrioi'Mt of 
another ship, the bo:^dho1d^.-liiajr recover against that smp, and, if 
she limits her liabiut^, ''oah share in the fund with the otl^ 
claimants (/). 

130. As soon as it becomes due the bond should be enforced (m), 
and this can bedone by arrest of the ship by the AdmiraltyCourt^and, 
if necessary, by a sale of the ship by the court (/t). If not enforced 
within a reasonable time, the bondholder risks losing his priority (o), 
and the bond cannot be renewed for a new voyage ( p). 

Before declaring for the validity of a bond the Admiralty Court 
will inquire into the reasonableness of the charge for payment of 
which the bond was given {q\ and in extreme cases will reduce the 
amount of interest undertaken to be paid (r). From the time a 
bond becomes due until paid the court allows interest at the current 
rate, if there has been anybody in this country capable of giving the 
ship a good discharge (/?). 

131. Bottomry bonds are negotiable instruments, and the assignee 
is ill the same posiiion as the original holder (a). These bonds 
are sometimes given as collateral security to bills of exchange (i). 
If the bills are accepted by the owner of the ship, the bond is dis- 
charged, and he escapes paying maritime interest (c). The lender 

Bank v. A'eUsen (189^), 1 Com. Cas. 18. The doctrine of constructive total 
loss has no application to contracts of bottomry. 

(X;) Thomson v. Royal Exchange Aeewranee Co. (1813), 1 M. &S. 30 ; The 
Catherine^ formerly The G oxdale (1851), 15 Jur. 231 ; Stephens v. Broom* 
field, The Great Pacifio (1809), L. R. 2 P. C. 616. 

(l) The Empusa (1879), 6 P. D. 6. 

(m) The Rebecca 6 Ch. Hob. 102 ; The En^ora (1879), 4 P. D. 208. 

It cannot be enforced before {ibid.). A bond is not discharged by a settle- 
ment of accounts between the shipowner and the charterer, whereby the 
latter is to pay the bond, to which settlement the bondholder’s agent who 
has not received the money was privy as a partner {The UuntcHff (1829), 2 
Hag. Adm. 281). A bond payable ‘‘eight days after my arrival” is good, 
as it means not the arrival of the master, but his arrival with the ship 
{Simonds v. llodgson ( 1 832), 3 B. & Ad. 50). As to the rights of the lender to 
proceed against the master, see The Jonathan Goodhue (1859), Sw. 624; 
The Salacia (1862), Lush. 678 : The Bark Irma (1873), 2 Asp. M, L. C. 166. 

<n) In such action the original bond must be produced {The Rowena 
(1877), 3 Asp. M. L. C. 606). As to proceedings to arrest aship and the sale 
of a ship under arrest by the court, see title AnMiRAhTT, vol. I., pp. 80 
et sec.^ 123, 124. 

(o) The Royal Arch (1857), Sw. 269, 286. 

(p) Ibid. 

(a) Oognae (1832), 2 Hag. Adm. 3^77; The Heart of Oak (1841), 1 Wm. 
Rod. 204; The Ocean (1846), 2 Wm. Rob. 429 ; The HunUey (1860), Lush. 
24; Tie Glenmanna {I860), Lush. 115; The Lawtel (1803), Brown. & Lush. 
191 ; The Poniida (1884), 9 P. D. 177, C. A. Where the charges iot com- 
missions were so excessive that, without them, a bottomry bond would not 
have been necessary, the court pronounced against the bond {The RoderUk 
Bhn (1866), Sw. 177). 

f r) Cognac, eupra ; The Poniida, eupra. 

a) The Sophia Cook (1878), 4 P. D. 30 ; The OeeiUe (1879)» 4 P. D. 210 ; 
New BrunswioJc (1839), 1 Wm. Rob. 28. 

(a) The Oathekne (1847), 3 Wm. Rob. 1. 

(5) As to bills of exchange and negotiable mstruments generally, see 
title Bills of Ezceanob, Pbomissobt Notbs akb KsaoxuBLE Inbteu* 
MBNts, Vol. II., pp* 467 at saa. ^ ^ ^ , 

Ic) SMnbank v. Shepard (1863), 17 Jur. 1032, Ex. <3h. ; Smith v. Bank 
.lofNew SotUh Wales, TU “ Staffordshire ” (1872), L. R. 4 P. C. 194. 
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has a double security, for in the event of dishonour of the bills he 
could enforce the li^nds vrith maritime interest. The fact that 
the bills of exchange were for the same debt does not invalidate 
the bond, as the shipowner was not liable until he accepted the 
bills, though in certain cases this might be evidence that the bond 
was not given on the security of the &hip{d). 

Sect. 6. — Authority to Tranship. 

132. It is the duty of the master to convey the cargo to the 
place of destination by every reasonable and practical method. 
When the ship in the course of the voyage has suffered damage, 
and she cannot be repaired at all, or not without very great loss of 
time or expense, the master is at liberty to tranship the cargo to 
another vessel to be forwarded to its original destination (6). He, 
as agent for the shipowner^ is not bound to do this ; neither is he 
under an absolute obligation to the cargo owner to forward the 
cargo in the original vessel, although, of course, in his capacity of 
agent to the shipowner, it is his duty to do so if he can(/). 

Sect. 6. — Authority to Jettison. 

133. Without subjecting himself or the owner of the vessel to 
any liability, the master may jettison any dangerous goods, or 
any goods which in his judgment or that of the shipowner are 
dangerous goods : provided they have been put on board the vessel 
without their nature being distinctly marked on the outside of the 
package containing them, and without the master or shipowner 
having been given a written notice of their nature and of the name 
and address of the sender or carrier thereof (y). 

134. In case of imminent danger to the ship or the lives on board 
of her, the master may jettfeon such amount of cargo as will be 
necessary to remove the danger. In extreme cases he may jettison 
the whole of the cargo. When doing this he may select what 
articles he pleases, and may determine what quantity (/^). 

If the master jettisons more cargo than is necessary to remedy 
the danger to the ship, the shipowner is liable to make good the full 
value to the cargo owner, and the shipowner is similarly liable when 
cargo has been rightly jettisoned iif case of necessity, but at a time 
when there has been a deviatibn from the stipulated voyage (t). 

(d) Coohrane^v. Oilhdson (1854), 16 Dunl. (Ct. of Sess.) 548 ; The North 
Star (1860), Lush. 45. For the mastpr's authority to hypothecate cargo, 
see pp. 240 ei seq,, post. 

(s) Abbott pn Bmpping, 6th ed., p. 240 ; 14th ed., p. 528 ; Bhvpton v. 
Thornton (183ft), 9 Ad. 5e£1. 314 ; Hansen r.Durmil^OQ), 11 Com. Cas. 100. 

If) Benson v. Chapman (1840), 2 H. L. Gas. 696; The Bahia (1864), 
Brown. & Lush. 292; The Hamburg (1864), Brown. & Lush. 253, P. 0. 
As to transhipment, see also pp. 233 et seq., post. 

ig) M. a. Act, 1894 (57 & 68 Viot. c. 60), ss. 446, 448. For list of 
** dangerous goods,” see note (d), p. 79, post. 

{h) The Oratitvdi'ne {ISOl), 3 Ch. Bob. 240, 258. Jettison by the master 
in case of panic does not relieve the shipowner from liability to the cargo 
owner for the value of his goods (Notara v. Henderson (1872), L. B. 7 Q. B. 
225, 236, Kx. Ch*). 

(t) Searamci/nga v. Stamp (1880), 6 G. P. D. 295, 0. A. (except when 

deviation was ior purpose of saving life) ; Leduc v. Ward (1888), 20 Q. B.p. 
475, C. A. ; Glynn v. Go.,[1893] A. C. 851; Tm Hmheiht 
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Whenever cargo ia jettieonod from necessity, the owners thereof c. 

are entitled to average contribution, unless the cargo was carried on Anthorttr 
deck and there is no custom justifying such carriage (a). to Jettbon. 


Sect. 7.- -Authority to Sell Ship or Cargo. 


Average con- 
tribation. 


135 . The maslrer has, by virtue of his employment, not merely To sell ship, 
those powers which are necessary for the navigation of the ship and 

the conduct of the adventure to a safe termination, but also a 
power ill case of extreme necessity, as when such termination 
becomes hopeless, and no prospect remains of bringing the vessel 
home, to do the best for all concerned, and therefore to sell the ship 
for their benefit (6). Before resorting to a sale he is bound, if 
money ia what is required to enable the voyage to be completed, 
seriously and deliberately to try every other expedient to raise the 
necessary funds (c). 

136 . It is impossible to give an exact and concise definition of Meaning of^ 
what constitutes “ necessity.” It is not sufficient that the sale was “ 

bond Jidc and for the benefit of all concerned, or that a prudent, 
owner uninsured would have sold the ship, unless it is also shown 
that there was urgent necessity for the sale being resorted to (d). 

In combination with other circumstances some of the ingredients of 
necessity may be want of repairs and the degree of want, the 
possibility of procuring repairs at the port where the ship lies, the 
expense of repairs (e), the expense of remaining in port,^ the want of 
funds or credit (/), the impracticability of communicating with the 
owner, the state and condition of the vessel, and the consequences 
of not proceeding to sell ig) . The burden of proof that the sale was 

P. 133; Thorley (Joseph), Ltd.x. Orchis Steamship Co., Ltd., [1907] 1 K. B. 

660, C. A. As to deviation, see pp. 95 el seq., post. 

(а) Wnght v. Marwood (1881), 7 Q. B. D. 62, C. A. ; title Insurance, 

Vo]. XVII., p. 440 ; Apollinaris Co. v. Nord Deutsche Insurance Co,, [1904] 

1 K. B. 252, 259. The fact that deck cargo is carried at merchant’s risk does 
not relieve the shipowner from contributing in general average {Burton v. 

EngUsh (1883), 12 Q. B. D. 218, C. A.). As to average, see p. 315, post. 

(б) Eoherison v. Caruthers (1819), 2 Stark. 671 ; Doyle v. DciUas (1831), 

1 Mood. & ‘R. 48 ; I/unter v, Parker (1840), 7 M. & W. 322, 342; Knight v. 

Faith (1850), 16 Q. B. 649; Lindsay v. Leaihhy (1863), 11 L. T. 194; 

Coheguid Marine Insurance Co* v. Barteaux (1875), L. R. 6 P. C. 319; 

HdU V. Jupe (1880), 43 L. T. 41 1. For instance, where a sale was held not 
to be necessaiy, see East India Co. v. Ekines (1718), 2 Bro. Pari. Cas. 

382; Maehum v. LeeJcie (1822), cited in Abbott on Shipping, 6th ed., p. 7; 

14th ed., p. 16. . ^ 

(c) Underwood v. Eoherison (1815), 4 Camp. 138. ^ ^ 

(d) Green v. Boyal Exchange Assurawe Co. (1816), 6 Tajnt. 68 ; 

V. Sugrue (1830), 4 C. & P. 276 ; Domett v. Young (1842), Car. & M. 465 ; 

The Margaret Mitchell (1858), Sw. 382, 386 ; Cobequid Marine J^wrance 
Co. v. Barteaux, supra; The Uniao Vencedora (1864), 11 L. T. 361. m 
{6) The Australia (1869), Sw. 480, P. C. Necessitv exists ^ the repairs 
cannot be done except at so great and certain a loss that no prudent 
tnan would venture to encounter it {Somes v. SugrUe, supra). 

(f) **8egredo,^* otherwise **Eliea Cornish*^ (1853), 1 Eco. 6s Ad. 36, 48; 

The Victor (1866), 2 Mar. L. C. 281. If sufficient money can be raised 
by bottomry there is not such a want of funds as to make a sale necessaiy 

{Somes V. sugrue, sy^a). • . w a 

{g) Eobertion v. (OTarA;e(1824), 1 Bing. 446 (expense of repair te exceed- 
ing original value) ; Ireland v. Thomson (184^, 4 C. B- 149 ^ 

a distant country); The Glasgow, otherwise Ta Maxrm (1856), Sw. 145. 
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necessary lies on the person seeking to support the aale^ on the 
purchaser as against the owner (/Oi &nS't)n the owner as against the 
underwriters (i). ^ 

137. A judgment m rem of a foreign court having jurisdiction in 
the matter ordering the sale of the ship is binding even though all the 
facts were not before it, provided it was not obtained by fraud (k) ; 
but if in a foreign country the master, for the purpose of evading 
the effect of the restrictions on his powers of sale, either fraudulently 
procures the condemnation and sale of the sliip as unfit for sea 
h'om some court or judge having jurisdiction in maritime matters, 
or without fraud procures such condemnation from a court or judge 
not having jurisdiction, or from an official, or upon the survey and 
report of surveyors, captains and carpenters, these findings are not 
binding in the English courts, and the question of the necessity for 
sale may be inquired into and the sale declared void (1). 

138. A master who is compelled to sell may receive the proceeds 
and give a good discharge (in). If his owner wishes to impeach the 
sale he must act promptly (n). If he receives the purchase-money 
knowing the circumstances under which the vessel was sold, and 
intends to appj-opriate the money to his own iiso, he is estopped 
from disputing the sale (o). 

139. A sale of cargo by the master is a matter which requires 
the utmost caution on his part, for the cargo has been entrusted to 
him for the express purpose of being carried to its destination (p). 
When it becomes necessary to provide funds to enable the ship to 
reach her destination, and this can only be done by hypothecaiion 
of the cargo or a sale of a part thereof, a sale is allowed, but it 
must be limited to a part of the cargo, for a sale of the whole would 
defeat the vory purpose for which the master has been entrusted 
with the cargo, and this purpose he is bound to accomplish by every 
reasonable and practicable method (q). 

When cargo is improperly sold by the master, the cargo owner 
may sue the master or shipowner (r) or both (s), or he may recover 


(A) The Glasgow, othorwiBe Ya Macraw (185G), Sw. 145; The Margaiet 
Mitohell (1868), Sw. 382, 386 ; The Australia (1869), Sw. 48u, 484, P. C. 

(i) Domett V. Young (1842), Car. & M.*465. 

(fc) See title Conflict op Laws, Vol, VI., p. 297. 

({) Uayman v. Motion (1803), 5 Esp. 65 ; Beid v. Darby (1808), 10 East, 
143; Hunter v. Prinsep (1808), 10 East, 378; The IKamor (1818), 2 
Dods. 288 ; Morris v. Jtohinson (1824), 3 B. & C. 196 ; ** Segredo,'* other- 
wise Cornish" (1853); 1 Ec<^ 6c Ad. 36; Abbott on Shipping, 

5th ed., p. 8 ; 14t£ ed., p. 23 ; The Margaret Mitchell, supra ; The 
Aubiralia, supra; and see title Conflict of Laws, Vol. VI., p. 297. As to 
courts of survey audnaval courts, soe title Coukts, Vol. IX., pp. 107 ct sea. 

(m) Ireland v. Thomson (1847), 4 C. B. 140. 

. (n) The Australia, supra, 

^o) tthe Margaret Mitchell, supra; Hunter y. Parker (1840), 7 M. & W. 
322,' 342 ; The Bonita (1861), Lush. 252. , 

(p) See pp. 224 et seq. and p 247 et seq.. post. 

(q) Van Omeron v. Dowick ( 1809), 2 Camp. 42 ; see also pp. 240 et 8eg,,po8t 

(r) Wilson v. Dickson (1818), 2 B. & Aid. 2 ; Freeman v. Fast Ittdia Oo. 
(1822), 5 B. & Aid. 617 ; Cannon v. Meabum (1823), 1 Bing. 243 ; Morris 
V. Robincon (1624), 3 B. 6c C. 196 (purchaser under order made vdthout 
jurisdiction ^blean case of failure to recover from owner). 

(a) Tronson v. Dent (1853), 8 Moo. P. C. C. 419; Australasian Steaih 
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the cargo from the pnrehaaer, provided the pnrofaafier bat not 9un,7. 
acquired a good titl^ to t)j the law of the place where he bought it (0> AlGbPtltjr 
for, though the master'a authority to sell is determined by the law of to 
the country to which the vessel belongs (a), the purchaser's title is Vartfo. 
determined by the law of the country in which the sale is effected. 


Part V. — General' Statutory Provisions for 
Safety of Ship and Cargo. 

Sect. 1 . — Seaicorthinras of Ship, 

140. Any person who sends or attempts to send, or the master sending 

if he knowingly takes (&), a British ship to sea in such an unsoaworthj 
unseaworthy state (c) that the life of any person is likely to be 
thereby endangered is, unless he can justify his action, guilty of a 
misdemeanour (d). The owner's liability for unseaworthiness to 
a charterer or shipper of goods may sometimes be modified by 
contiact( 0 )- 

Sect. 2. — Equipment. 

141. British sea-going steamships, if employed to carry compobseB. 
passengeis, must have their compasses properly adjusted to the 
satisfaction of the shipwright surveyor of the Board of Trade (/), 

and every emigrant ship must be provided with at least three 
steering compasbes and one azimuth compass (g). 

Navigation Co, v. Morse (1872), L. R. 4 P. C. 222 ; Hooper x, Bumess (1876), 

1 C. P. D. 137 (cargo owner is entitled to the full amount received at the 
sale without deduction of pro raid freight, even though the goods realised 
more than if sold at port of destination). 

(0 Cammell v. Sewell (1860), 5 H. & N. 728, Ex. Ch. ; see title Coi^fliot 
01!' Laws, VoI. VI., pp. 206, 206. 

(а) The Gaetano and JIfaria (1882), 7 P. D. 137, C. A . ; Broege v, Suart, 

The ''Kamak (1869), L. R. 2 P. C. 606 ; Lloyd v. Quibert (1866), L, R. 1 
Q. B. 115, Ex. Ch. ; see title Conflict of Laws, Vol VI., p. 241. 

(б) M. S. Act, 1894, s. 467 (1). (2); and see title Criminal Law and 
Pbogeduke, Vol IX , pp. 669, 660. 

(e) Unseawoithiness is a question of fact (The 8ehwan» [1909] A. C. 450 
(water entering the hold through a defective sea-cock) ; Klein v. Lindsay, 

[1910] S. C. 231 (material of ventilators) ; The Bumond, [1906] P. 282). 

A vessel was held to be unseaworthy for the voyage by reason of a list caused 
through the cargo shifting owing to its bei^ improperly stowed (Ounnitip- 
ham V. Frontier Steam Ship Go,, [1906] 2 1. B. 12, C. A.). In an unioported 
case of Toite v. Crosby, Magee ik Co' (1898), tried before Lord Rnsssxx of 
KilloWen, C.J., the defective stowage of a deck cargo of timber was held 
to render a ship unseaworthy. See also Thorley (Josephf, Ltd. v. Qrehis 
Steamship Co,, Ltd , [1907] 1 R. B. 660, C. A. ; The Europa, 84 ; 

Nelson time (Liverpool), Ltd r Nelson (James) dt Sons, Ltd,, [1908} A. C. 

16; Mendl dt Co, v. Mpner <9 Co,, [1913] 1 K. B. 27. For a statuto)^ 
definition of seaworthiness, see Marine Insurance Act, 1906 (6 £dw. 7, 

. 0 . 41], s. 39 ; and see, generally, pp. 211 et stq,, poet. 

(d) M. S. Act, 1894, s. 467 (1), (2). The sending may be justified if the 
person proves that he used all reasonable means to ensure the saip beingsent 
in a seaworthy state, and the sending or taking may be iustified by proving 
that in the circumstances it was reasonable and Justifiable (iMd,). 

(a) See pp^ 189, 100, poet. 

(f) M. S. Act, 1894, 8S. 285, 432. 

^ (g) Ibid,, 8. 290 (a). There is on statutory provirion requiring 
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142. Every British sea*-going steamship not used wholly as a tug 
must be provided with a sufficient fire l^se capable of being con* 
nected with the en^nes of the ship and used in any part of the 
ship (A). Every emigrant ship must have a fire engine in proper 
working order of such description and power, with such other 
apparatus, if any, as the emigration officer requires (?). 

143. Owners and masters of British ships must see that their 
ships are provided with proper life-saving appliances in accordance 
with rules made by the Board of Trade (A;), and such appliances must, 
if lost or rendered unfit for service, be replaced or repaired as soon as 
possible, and must be at all times fit and ready for use (Z). Ships 
may be inspected by surveyors for the purpose of seeing that they are 
properly provided with these appliances (m) ; and masters must keep 
a record as to boat drill and examination of life-saving appliances (n). 

Foreign ships engaged in the emigrant trade must carry four 
properly fitted lifebuoys jeady for immediate U 80 (o), and foreign 
ships, with certain exceptions, are subject to the same regulations on 
this point as British ships while they are within any port of the 
United Kingdom (p). 

Fishing boats do not come within the foregoing provisions, but 
must be properly provided with boats and lifebuoys (q). 

Sect. 3. — Marking of Ships. 

144. In addition to the mark required on registration before 
a British ship can proceed to sea, the position of each deck which is 
above water must bo permanently marked upon the sides of the ship 

vesfiels, other than sea-going passen^r steamers and emigrant ships, to be 
provided with compasses ; but where a question as to seaworthiness 
arises, any sea-going ship not so provided might be held as a fact to bo 
unseaworthy, as to marking and testing of anchor chain caUes, see title 
Trade and Trade Unions, VoL XXVIL, p. 544. 

(h) M. S. Act, 1894, ss. 285, 432. 

(i) Ibid., 8. 200 (d). 

(%) Ibid., ss. 427, 428, 430 ; Rules dated 7th June, 1890 ; 10th February, 
1902; 24th May, 1909; 19th April, 1910, and 17th January, 1913, Stat. 
R. & 0. Rev., Merchant Shipping, Vol. VIII., pp. 201 ei seq.). in the 
case of a steamer not certffied to carry passengers and employed solely In 
the coasting trade, it was held that the master ought to have had a lifebelt 
for each person on board {Qenochio v. Steward (1909), 100 L. T. 625)^ 

(l) M. S. Aot, 1894, B. 430. ^ 

(m) Ibid., 8. 431. 

(n) M. S. Act, 1906, s. 9. 

( 0 ) M. S. Act, 1894, s: 290 (f). 

(p) M. Sc Act, 1006, ss. 4, 6 r Order fa Council of the 24tli October, 1008. 
The following exemptions by Order in Council have been granted: — 
Germany, lOtk August, 1009 (Stat. R. & O., 1909, p. 681); Norway, 
IDth August, 1909 p. 582); France, 22nd November, 1909 [ibid., 

p. 580); Sweden, 22nd November, 1909 [ibid., p. 583); Penmark, 
22lid April, 1910 (Stat. R. dcO., 1910, p, 473)^ the Netherlands, 11th June, 
1910 {iSjid., p. 4^74). On the 20th Januatr, 1914, plenipotentiaries from 
the British Empire (Australia, Canada and New Zealand being separately^ 
represented], Germany, France, the United States, Austria-Iiungary, 
Italy, Spaing Nonvay, Sweden, Holland, Belgium, and Denmark si^ed a 
convention to the measures to be taken in the interests of the safety of 
maritime passenger traffic, to which cfioct is to bo given by legislativo 
action by the fbspective countries. 

(V) M, S. Act, 1894, s. 375: see title Fisheries, Vol. XIV., p. 629. 

(r) Sec p, 17, mU. • 
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with deok lines of not less than twelve inches in length and ow inoh ; s 

in breadth (s). ^ If luMiig ot 

Load lines, showing the maximum depth to which the ship may Sh&w. 
be submerged when loaded with cargo, must also be marked on the Loadiinss 
sides of all British vessels (t), except sailing ships under eighty tons 
employed solely in the coasting trade (i^), fishing boats (a), and 
pleasure yachts (a), and on certain foreign vessels (t), by a circular 
disc twelve inches in diameter, with a horizontal line eighteen 
inches in length drawn through its centre (c). 

Sect. 4. — Carriage of Dangerous Goods. 

145. The sending or carriage by any person other than the Carriage of 
master or owner, or the attenjpt to send or carry, dangerous 

goods in any vessel, British or foreign, without distinctly marking ^ 
their nature on the outside of the package, is an offence (d). 

Masters and owners may refuse to ship any packages which they 
Busnoct to contain dangerous goods, and if they find such goods 
on hoard not marked and declared, may cause them to be thrown 
overboard (<?) ; and a court having Admiralty jurisdiction may 
declare such goods forfeited (/*), The carriage of explosives within 
the meaning of the Explosives Act, 1875 ((jf), or any vitriol or 
lucifer matches, is forbidden in the case of emigrant ships (h). 

Sect. 5. — Deck Cargoes. 

146. The term “ deck cargo ” means any cargo carried either in Deck cargo 
any uncovered space upon deck, or in any covered space not included 

in the cubical contents forming the ship’s registered tonnage (i). 

When any such space is occupied by cargo it has to be added to the 

{&) M. S. Act, 1894, s. 437. The deck lines must be marked in white 
or yellow on a dark ground or in black on a light ground {ihid.). 

{L) Ibid.f 88. 438—444. 

(u) Ibid., 8. 438 ; M. S. Act, 1906, s. 7. 

U) As to regulations respecting fishing boats, see title Fisheries, 

Vol. X IV., pp. 628 etseq, ; and, as to pleasure yachts, see pp. 659 et seq., post 

(b) M. S. Acts, 1894, s. 445 ; 1906, s. 8. 

(c) M. S. Act, 1894, s. 438. This provision lays down the same regula- 
tions as to tho colour of load lines as those for the deok lines (see note (s), 
supra). Full details as to markings have been laid down by Order in 
Council of the 12th January, 1899, and the Sohedules thereto. See, also, 

Orders of the Board of Trade of tho 24th April, 1907, and the 30th May, 

1907 (tugs, salvage-steamere etc. are exempted). For form of application 
for certificate of approval of load line manes, see EnoVolopmdia of Forms 
and Preoedents, Vol. XIV., p. 71. 

(d) M. S. Act, 1804, 8. 446 •Penalty, not exceeding £100; but, if 
the person sending is merely an agent for shipment, and had no reason 
to suspect the dangerous nature of the goods, the penally is not exceed- 
ing £10 {ibid., 8. 446 (2)). By dangerous goods are here meant aoaafortia, 
vitriol, naphtha, benzine, gunpowder, luoifer matches, i^o>nyoerine, 
petroleum, any explosives within the meaning of the Explomves 
1875 (38 & soviet, o. 17), and any other goods which are of a dangerous 
nature (M. S. Act, 1894, s. 446 (3) ). 

(e) Ibid., 8. 448 ; see fdso Explosive Substances Act, 1883 (46 dc 47 
Viot. 0. 3), 8. 8 ; and p. 74, ante. 

if) M. S. Act, 1804, 8. 449 (1). 

(a) 38 Sc 39 Viet. o. 17. 

(A) M. S. Act, 1804, 8. 301. See p. 345. posft ; title ExpLOStVES, 

Vol XIV.. p. 384. 

« {%) M. S. Act, 1906, 8. 10 (5) (c). 
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registered tonnage of the ship for the purpose of asoertaining,; the 
tonnage duos payable O'). , The ordinary regulations with regard to 
deck cargo do not apply in the case olisbips traiiing exoluaively in 
any river or inland water in a British possession, or engaged in the 
coasting trade of any British possession (k). 

In the case of emigrant ships no cargo, luggage, or stores may be 
carried on the upper deck or passenger decks until the approval of 
the emigration officer at the port of clearance has been obtained (I). 

147. If any ship arrives between the last day of October and 
the 16 tb April at a.ny port of the United Kingdom from any 
port abroad, carrying either heavy or light wood goods as deck 
cargo, except under conditions allowed by statute, the master of 
the ship, and the owner, if privy to the offence, are liable to a fine, 
unless such goods have been placed on deck during the voyage by 
reason of any damage to the ship, or the vessel sailed on such a date 
that in the ordinary course of events she would have arrived at her 
port outside the prohibited period (m) ; but a vessel not bound to 
a port in the United Kingdom coming into a port of the United 
Kingdom for any purpose other than delivery of her cargo is not 
subject to the foregoing provisions (71). 

Sect. 6. — Stowage of Grain Cargo. 

148. When a British ship is laden with a grain cargo (p)^ or a 
foreign ship so laden arrives or loads at a port in the United 
Kingdom ( p), all necessary and reasonable precautions against the 
shifting of the grain must have been taken {q). 

The master of the ship must deliver to the British consular oilier 


(,) M. 
ordinary 1 


S. Act, 1894, s. 86. The word cargo ” is not confined to its 
ordinary sense. Space on dock fcoupied by coal for use in ship’s boiieis 
fires must bo added to ship’s registered tonnage for purpose of light dues 
(Caim Line of SUcmshifpe, Ltd. v. Trinity House Corporation, [1908] 1 
K. B. 628, C. A. ; see also Richmond BUI Steamship Co. v. Trinity House 
Corporation, [18961 2 Q. B. 134, 0. A. (borseB and cattle) ). 

(k) M. S. Act, 1894, 8. 86 (4). 

{1) Ibid., 8. 294 ; see p. 338, wet. As to further regulations with regard 
to emigrant ships, see pp. 81, 82, 335 et seq., post. 

(m) M. S. Act, 1906, 8. 10. This provision sets out the conditions under 
which such wood goods may be carried as deck cargo, and Board of Trade 
Ilules (1907, No. 78), of the 7th jFebruary, 1907, regulate (1) classes of 
ships approved for the purpose of carrying heavy wood goods as deck 
cai'go, (2) regulations with respect to the loading of heavy wood goods as 
deck cargo, and (3) regulations for the protection of seamen from risk 
arising from the oairiage of wopd gooda as deck cargo in uncovered spaces 
on board ship. As to loading generally, sec pp. 177 et seq., post. 

{») M. S. Act. 1906, B. (10) (6). 

(o) For the d^nition of gi'ain,’' see M. S. Act, 1894, s. 466. 

(p) M. S. Act, 1906, s. 3. 

iq} If proper precautions have not been taken, the master, and in the 
cagie of a British ship the agent of the owner charged with the loading, is 
liable to a fine not exceeding £300 (M. S. Act, 1894, s. 462, and M. 3. Act, 
1906, s. 8), or not exceeding £100 if prosecuted summarily under the M. S. 
Act, 1906, s. 11» unless he proves that he took all reasonable precautions 
agjdnst. and was not privy to the offence. The M. S. Act, 1894, 
Bohed. XVIII., and Relations of the Board of Trade, which may be 
obtained from King’s printers, lay down rules on the proper stowage 
mainly direct^ against the stowage of such cargo in bulk. As to 
stowage, see, further, pp. 203 et seq., post. „ 
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At ]the.port of lo84mg, and to tiie proper officer of eustome in the 
United Kingdom, a notice siai^g the ship’s draught and clear side, 
the kind and quanth^ of the grain, the mode of stowage, and tihe 
{nreoautions taken against shifting (r). 

Seot. 7. — Detention of Unsafe Ships. 

149. The Board of Trade has power to detain in any port in the 
United Eindom a ship which is unsafe l>y reason of the defective 
condition of her hull, equipments or machinery, or by reason of 
overloading or improper loading (s), or by reason of undermanning (t). 
Provision is made for examination by a surveyor and appeal to a 
court of survey (w) for the port or district. 

If the detention of the ship was without reasonable and probable 
cause, the Board of Trade may be liable to pay costs and com< 
pensation (»). 


Part VI.— Conduct of the Voyage. 

Sect. 1. — Clearances, 


160. A ship cannot lawfully proceed to sea without the necessary 
clearances, or permission to sail, from the officers of the customs 
or others appointed for that purpose (ecf). 

A clearance may not be granted for any ship until the master 
has declared the name of the nation to which he claims that she 
belongs and may be refused where, under the Merchant Shipping 
Acts (a), an officer of the customs has power to detain the ship (6). 


161. No emigrant ship can clear outwards or proceed to 
until the master has obtained from the emigration officer at the 
port of clearance a certificate for clearance showing that the 
statutory requirements for such class of ships have been duly 
complied with, and that the ship, steerage passengers, and crew 
are in a fit state to proceed (c) ; if she proceeds to s ea or 

"~(rj M. S. Aot^^94i s. 464. As to consular officers generaUv, see title 
CoNsmmiONAi. Law, Vol. VI., pp. 434 «t seq. ; as to officers of c^to^, 
see title Rbvbncb, Vol. XXIV., pp. 64S, 640 ; as to stowage, see, farther, 
pp. 203 et sea., post. 

(s) M. S. lot; 1894, ss. 469 402 ; M. S. Act, 1906, s, 2. An inquiry 
mar be ordered as to the eoadition of anchors and chains (Anchors and 
nh^p Cables Act, 1899 (62 Sc 03 Viet. c. 23), s. 4); see title Trade asd 
Tbaob Unions. Vol. XXVII., p. 644, note (e). As to loading, see pp. 177 


** 1897 (60 «e 61 V ict. fi. 69), *• b , , 

M As to courts of survey, see title Courts, Vol. IX., p. 107 ; p. 662, post 


(place *1 trial) : Larsen v. Hurt (1900), 37 So. L. R. 924 (prooedure In 
case of a foreiffu ship). 

As to these officers, see title Bevenur, Vol. XXIV., pp. 646 et ssq, 

* (*) M. 8. Act, 1894, B. 08 { Levy v. Costerton (1816), 4 Camp. 389. 

(a) See note (a), p. 10, anU. \ 

J M M. S. Act, 1894, s. 692 (8). This provision appliM to detenton 
ered by a judge under the Shipowners’ Negligence (Remediec) Act, 
1906 (6 Edw. 7, o. 10), s. 1. As to detention, see the text, stma. 

(«) M. S. Act.'l894.a. 314 j see dffeel v. SoKombsrg (1866). 4 E. 6s B. 620. 
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attempts to do so without having obtained the proper certificates for 
clearance, she may be seized and forfeited to the Crown (d). If the 
emigration officer refuses to grant such certificate an appeal lies to 
the Board of Trade. An appeal is also allowed to a court of survey (c). 

An emigrant ship which, after clearance, puts into or touches at 
any port in the British Islands, may not proceed to sea again until 
the master has obtained from the emigration officer a certificate for 
clearance to the same effect as that given her at her port of 
departure (/). 

Sect. 2 . — Official Logn, 

162. Every *"Bhip, unless employed exclusively in trading 
I)etweGn ports on the coasts of Scotland, must carry an official log 
in tlie appropriate form for such ship approved by the Board of 
Trade, containing proper spaces for the entries required by the 
Merchant Shipping Acts (g) ; the official log may be kept distinct 
from, or united with, thu ordinary ship’s log. All entries in the 
log-hook must be made as soon as possible after the occurrences to 
which they relate, and must be signed by the master, and by the 
mate or some other member of the crew, and in certain special cases 
by other specified persons {h). Every entry so made is admissible 
in evidence (t). 

163. The master is bound to enter in the official log-book every 
conviction of a member of his crew by a legal tribunal, and every 
offence by a member of his crew which it is intended to take steps 
to punish or for which a punishment is inflicted on board; a state- 
ment of the conduct, character, and qualifications of each of his 
crew, or a statement that ho declines to give an opinion of those 
particulars; every case of illness or injury happening to a member 
of the crew ; every marriage taking place on board ; the name of 
every seaman or apprentice Who ceases to be a member of the crew 
otherwise than by death, with the place, time, manner, and cause 
thereof ; the wages due to any seaman who enters the Boyal 
Navy during the voyage ; entries with regard to wages due to any 
seaman or apprentice who dies during the voyage and the sale of 
bis effects ; every collision with any other ship ; and any other 
matter directed by the RFerchant Shipping Acts (g) to be entered (/c). 

id) M. S. Act, 1894, 8. 319 ; The AnnandaU (1877), 2 P. D. 218,^ A. 

(e) M. S. Act, 1894, s. 318. As to courts of survey, see title Courts, 
Vol. IX., p. 107 ; p. 662, post. 

if) M. S. Act, 1894, B. 316. 

(fl) See pote (a), p. 10, ante. . 

(a) M. S. Act, 1894, 8. 239. ^ The master is liable to a fine not exceeding 
£6 for neglect in making the proper entries. Should he or anyone make an 
entry in the official log-book more than twenty -four hours after the arrival 
of the ship at her final port of discharge in respect of any occurrence 
happening previous to the arrival, liability to a fine not exceeding £30 is 
iQCurred. Any person wilfully destroying or mutilating or rendering 
ille^ble any entry in the official log-book or wilfully making any false entry 
in or omission from it, is guilty of a misdemeanour {ibid,, s. 241). * 

(t) Ibid., B. 239 (6 ) ; see title Evidence, Vol. XllL, pp. 462, 641, 642. 
As to making an entry in the engineer's log evidence agjrinst the owner 
although not entered m the official log, see The Earl ojUumJrUe (1886)* 
10 P. D. 3L 

(X;) M. S. Act, 1894, s. 240. As to the entry of statutory offences^ see 
p. 63, ante. ^ 
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154. The official log-book must be delivered up to the mer- sbot. i 

cantile marine superintendent, in the case of foreign-goin^ ships Offlofad 

within forty-eight hours of arrival at the final port of destination LogB . 
in the United Kingdom or upon the discharge of the crew, which- Delivery of 
ever first happens, and in the case of home-trade ships twice in log-book, 

every year (2). It must be sent to the superintendent at the port 

to which the ship belonged when it ceases to be required in 
respect of the ship by reason of transfer of ownership or change 
of employment, and also, if practicable, when a ship is lost or 
abandoned (m). 

Sect, 8. — Compliance with Warranties, 

155. A passenger has a right of action at common law for Delay, 
unreasonable delay in the time of sailing (n). It is understood in 

all contracts by charterparty that there shall be no such unreason- 
able delay (o) ; and if in a policy of insurance the ship is warranted 
to sail before or after a given day, the underwriter is discharged 
if the warranty is not strictly fulfilled (p). 

In all charterparties there is an implied stipulation against Deviation, 
deviation (g), but stress of weather, occasion for repairs, or other* 
necessity may justify it(r). 

In time of war, if there is an undertaking to sail with convoy, Convoy, 
that is to say, under the protection of war vessels expressly 
appointed for that purpose, the ship must be put under such 
protection (s). 

(l) M. S. Act, 1894, B. 242. As to the meaning of ** foreign-going ship ” 
and “home-trade ship,” see note (/), p. 42, ante, 

(m) M. 8. Act, 1694, s. 243. Fenuty in case of failure without reasonable 
cause not exceeding £10 {ibid,). As to transfer of ownership, sec pp. 21 
et aeq,, ante, 

(n) Yates v. Duff (1832), 5 C. & P. 369; Ellis v. Thompson (1838), 

3 M. & W. 446, 466 ; Cranston v. Marshall (1850), 5 Exch. 306 ; Sansom 
Y. BMes (1640), 8 Scott, 644 ; see M. S. Act, 1894, s. 340. 

(0) Jackson v. Union Marine Insurance Co, (1874), L. R. 10 C. P. 126, 

142, Ex. Ch. ; and see pp. 328, 329, post 

(p) See title Iksorance, Vol. XVIl., p. 419. 

(g) Davis v. Garrett (1830), 6 Bing. 716; Freeman v. Taylor (1831), 

8 Bing. 124; M'Andrew v. Adams (1834), 1 Bing. (n. c.) 29; Traeu v. 

Astral Shipping Co, (1904), 9 Com. Cas. 100 ; see Marine Insurance Act, 

1906 (6 £dw. 7, o. 41), ss. 46, 48 ; and pp. 95, 96, post. 

(r) The Express (1872), L. B. 3 A. & E. 697 ; The “ Teutonia'' (1S72), 

Li. R. 4 F. C. 171 ; Phelps, James d Co, v. UiU^ [1891] 1 Q. B. 606 ; and sec 
p. 95, post; see also Kish v. Taylor, [1912] A. C. 604; Internationale 
Ouemo en Superphosphaatwerken r. J^aeandrew (Eoheri) ds Co,, [1909] 2 

B. 860. 

(f) Philips V. BcilUe (1784), 3 Doug. {e. b.) 374 ; Bunquiei r. Ditohell 
(1799), 3 Esp. 64; Magalhacns v. Busker, Sanderson v. Bicsher (1814), 4 
Camp. 64 ; see also Eihbert v. Pigou (1783), 2 Park on Marine Insarance. 

7th ed., p. 496 (meaning of convoy). See, further, as to extent and 
condition of sailing with convoy, Jefferies v. Legendra (1692), Carth. 

216; Lethulier'e Case (1692), 2 Salk. 443; Gordon v. Morley, Campbell 
V. Bordieu (1747), 2 Stra. 1266; Lilly v. Ewer (1779), 1 Doug. (K. B.) 

72; Smith v. Beadshau) (1781), 2 Park on Marine Insurance, 7th ed., 
p. 510 ; Manning v. Gist (1782)v Marshall on Marine Insurance, 4th ed., 
p. 291 ; D'Eguim v. Bmieke (1795), 2 Hy. Bl. 651 ; Be Garay v. Claggel 
(1796), 2 Hy. Bl. 661, n. ; Webbv, Thomson illQ*!), 1 Bos. &P. 6;AuSuei/ 
y, 2 Bos. k P. Ill ; Anderson v. Ptteher (1800), 2 Bos. k P.16. 
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Scot. 4. 
^tests. 

Protests. 


Definition. 


Sect. 4. — firoUttt. 

156. A protest is a declaration by tba master as to tbe incidents 
of the voyage, storms or bad weather or accident, which may have' 
compelled him to pat in at some intermediate port. It is made 
before a notary or British consul, and may be important for the 
purpose of stating the damage which has taken place, for the sake 
of supporting a claim against the underwriters, since although the 
claim would not otherwise be barred, yet unless stated in protest 
suspicion might arise that the damage did not occur (t). 

Protests are receivable as evidence in many foreign courts, but 
not in English courts (a). 


Part VII. — Carriage of Goods. 

Sect. 1, — Charterpartiea, 

Suu-Sect. 1. — General Nature of the Contract 

157. A contract by charfcerparty(b) is a contract by which an 
entire ship or some principal part thereof is let to a merchant, who 
is called the charterer, for the conveyance of goods on a determined 
voyage to one or more places (c), or until the expiration of a specified 
period (d). Such a contract may operate as a demi.se of ilio ship 


* (0 The Santa Anna (1863), 32 L. J. (p. u. & A.) 198 ; see also title 

Notaries, Vol. XXL, pp. 499, 500. 

(a) Appleton v. BraylrooJc (Lord) (1817), 0 M. & S. 34 ; Black v. Bray- 
brook (Lord) (1817), 6 M. & S. 39 ; Brown v. Thornton (1837), 6 Ad. & ^1. 
185 ; Senaty. Porter (1797), 7 Term Rep. 158 ; li. v. Scriveners* Co. (1830), 
10 B. & C. 511; Betsey Gaines (1826), 2 Hag. Adm. 28; and see title 
Notaries, Vol. XXL, pp. 600, 501. 

(b) The word is derived from charta partita (Abbott on Sliipping, 5tli od., 
p. 163 ; 14th ed., p. 330). Sometimes a form of contraot is used by ship’s 
brokers known as a “ berth note,” by which the broker notifies the ship- 
owner tha^nhis sliip has been engaged to carry a specified carao : such a 
contract has been lield to impose on the broker a personal liability (Uick 
y. Tweedy Co. (1890), 63 L. T. 765; Steamship Botherfield Co., Ltd. v. 
Tweedy, Beid Co. (1897), 2 Com. Cas. 84: The Bawlish, [1910] P. 339; 
compare Simpson v. Young (1861). 2 F. & F. 426). As to bills of lading, 
see pp. 144 et seq., post. Tt is not necessary that a contract for the employ- 
ment of a ship upon a voyage should he in writing (Lidgeit y. Williams 
(1845), 4 Hare, 456, 462). As to forwarding agents, see Sutton d) Co. y. 
Oiceri d Co. (1890), 15 App. Cas. 144; HetMh v. Escombe (1861), 4 L. T. 
517. For forms of chamrpartios, see Encyclopaedia of Forms and 
Precedents, Vol. XTV., pp. 92 et seq. 

(c) Abbott on Shipping, 5 th 4 ed., p. }62; 14th ed., p. 328. 

(d) Specific performance of a charterparty wfll not be ordered, but an 
injunction he granted to restrain the parties, including a purchaser 
(Jilessageries fmperiales Co. v. Baines (1863), 7 L. T. 763), or mortgagee 
(De Mattos v. Gibson (1869), 4 De G. & J. 276, C. A.) of the ship from 
employing the ship in a manner inconsistent with the charterparty 
v.J)6Siana^s (1860), 7 Jiir. (N. B.) 837 ; Kem v. Deslandea (1861), 10 C. B. 
(N. a.) 205; Le Blanch y. Granger (1866), 35 Beay. 187 ; Herioiv, Nicholas 
(1864), 12 W. R. 844); see titles Injunction, VoL XVII., p. 247;* 
Specific Performance, Vol. XXVII., pp. 8, 0. For cases in wnich ^on 
injunction has been refused, see Be Mottos v, Gibson, supra, where it was 
not proyed that the mortgagee had interfered; Adamson y. Gill (1868), 
18 L. T. 278, where the cargo was rendered by on excepted peril unfit to 
be carried. A charterparty which impairs the mortgagee’s security is not 
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itself, to which the servioee of the mester and crew may or ma^ not 
be snperadded, or H may cpyifSr on the charterer nothing more than (Sorter* 
the right to have his goods conveyed by a particular ship, and, as partte& 
subsidiary thereto, to have the use of the ship and the services of 
the master and crew Ce). 

158- A charterparty by way of demise is of two kinds, namely, Chart&rpartjr 
(1) locaUo navis, where the hull is the subject-matter of the' charter- demise, 

party (/), and (2) locatio navis et opcrai'um viagistri et naiUiconm, 
under which the ship passes to the charterer in a state fit for the 
purposes of mercantile adventure (^). In both cases the charterer 
becomes for the time being the owner of the ship (h) ; the master 
and crew are, or become to all intents and purposes, his servants, 
and through them the possession of the ship is in him (i). The 
owner, on the other handf has divested himself of all control either 
over the ship or over the master and crew (k). His sole right is to 
receive the stipulated hire, and to take back the ship when the 
charterparty comes to an end(Z). During the currency of the 
charterparty, therefore, he is under no liability to third persons 
whose goods may have been conveyed upon the demised ship (m), • 
or who may have done work or supplied stores for the ship (n), and 

binding upon liim after he takes possession {Law Quarantee and Trust 
Soeiety v. Euesian Bank for Foreign Trade, [1905] 1 K. B. 815^ C. A., 
where the ships had been chartered by the mortgagois to carry contraband 
of war, and were not insured against war risks, such an insurance being 
m the circumstances of the case a commercial impossibili^). 

(0) Sandenum v. Scurr (1866), L. R. 2 Q. B. 86, per Cockburn, C.J., 
at p. 06 : Baumwoll Manufactur von Carl Bcheihler v. Furness, [1803] A. C. 

8 ; Sohuftter v. McKellar (1867)t 7 E. &; B. 704, per Lord Campbell, C.J., 
at pp. 723, 724. 

(f) Schuster v. McKellar, supra ; Beeve v. Davis (1834), 1 Ad. & El. 312 ; 

Meiklereid v. West (1876), 1 Q. B. D. 428. 

(<;) Schuster v. McKellar, supra; Trinity Ilouse {Master, etc.) v. Clark 
(1815), 4 M. &; S. 288 ; Colvin v. Newberry and Benson (1832), Aipl- & Fin. 

283, H, L. ; Sack v. Ford (1862), 13 C. B. (n. s.) 90. Chart^arties by 
way of demise are rare at the present day {Heme Bay Steam Boat Co. 

V. Hutton, [1903] 2 K. B. 683, C. A.,. per Vaughan Williams, L.J., at 
p. 689). 

(h) Colvin V. Newberry and Benson, supra; compare Jackson {Sir John), 

Lid. V. 8 . 8 . Blanche {Owners), [1908] A. C. 126; Scott v. Scott (1818), 

2 Stark. 438. 

(t) Beecher v. Capper (1842), 4 Man. & C. 502 (where the charterer 
appointed the master, being allowed by the shipowners the amount paid 
to his own master). The fact that the charterer pays the wages of tlie 
master and orow is not in itself su^cient {Fenion v. City of Dublin Steam 
Packet Co. (1838), 8 Ad. & EL 835). 

(A?) Meiklereid v. West, supra ; BaumwoU Manvfactur von Cafl Scheibler 
V, Furness, supra. Sometimes the shipowner retains in*^hfs bands the 
appointment and control of his chief engineer; see Baumwtdl Manufactur 
van Carl Scheibler v. Furness, supra. . 

(1) Meikhreid v. West, supra. He has the^ore no lien on the cargo rot 
the hire {HuUon v, Bragg (1816), 7 Taunt. 14 ; Belcher v. Capper, supra), 

*nor is be liable as owner for light dues {Trinity Bouse {Master, etc.) v. 

Clark, supra). 

(m) BaumwoU Manufactur von Carl Scheibler v. Furness, supra. But 
the snipownex may render himself liable by delivering the careo to the 
wrong person (Semsier v. McKellar, supra}^ As to bis. liability on the 
biU of Irang, see n. 168, post, 

(n) Fraser v. Marsh (1810), 13 East 238 ; Beeve v. Davie, supra. 
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SBOT. 1. 
Charter- 
parties. 

Cbuiterparty 
which la not 
a demise. 


Test wheLlici 
char tei party 
operates as 
demise. 


]iighta of 
(‘harterera 
to cairy 
jvooda of 
third persons. 


such persons must look only to the oharterer who has taken his 
place (o). 

159. A oharterparty which does not operate as a demise may be 
classified as a locatio opens vehmdarvm mercium (p). Though it 
confers on the charterer the temporary right to have his goods 
loaded and conveyed in the ship, the ownership remains in the 
original owner, and, through the master and crew, who continue to 
be his servants, the possession of the ship also (q). The existence 
of the charterparty, therefore, does not necessarily divest the owner 
of liability to third persons whose goods may have been convoyed 
on the ship (r), nor does it deprive him of his rights as owner {$), 

160. Whether a charterparty operates as a demise or not is a 
question of construction, to be determined by reference to the 
language of the particular charterparty (t). The principal test to 
be applied is whether the master is the servant of the owner or of 
the charterer (a). Even where the charterparty provides for the 
nomination of the master by the charterer, he must bo regarded as 
the servant of the owner, if the effect of the charterparty is that he 
is to be paid or dismissed by the owner, and that he is to be subject 
to the owner’s orders as to navigation (b). On the other hand, if 
the charterparty is otherwise to be regarded as a demise, it is 
immaterial that the owner reserves the right, in certain circum- 
stances, of removing the master and appointing another in his 
place (c), or of appointing the chief engineer (d). 

161. Under a charterparty by way of demise the charterer may, 
unless prohibited by its terms, employ the ship in carrying either 
his own goods or those of others, and he may also sub-charter 
her (<?). Where, however, th^ charterparty does not operate as a 
demise, the extent of the charterer’s right to require the ship to 
carry go^ belonging to third persons depends upon the terms of 
his Gontrftt. The contract of carriage is personal to himself, and 

(o) Compare Jackson {Sir John) Ltd, v. S,8. Blanche [Owners), [1908] 
A. C. 126. 

(p) Schuster v. MoKellar (1857), 7 K. &: B. 704. 

iq) Sandeman v. Scurr (1860), L. R. 2 Q. B. 86, per Cockburn, C J., 
at p. 96 ; Saville v. Campion (1819), 2 B.^*&; Aid. 603 ; The Beeswing (1885), 
5 Asp. M. L. C. 484, C. A. ; Omdtb Coal amd Iron Co. v. Huntley (1877), 
2 C. P. D. 464; compare Thin V. Liverpool, Brasil and Biver Plate Steam 
Navigation Co. (1901), 18 T. L. R. 226. 

(r) It is therefore iih'matezial that the shipowner is ignorant of the 
charterparty, if it is in fact covered 4>y the master’s authoritv (Steel v. 
XM/cr(l877). 3 C. P.' D. 121). 

(s) Lucas V. NooJcells (1833), 1 Cl. & Fin. 438, H. L. ; Dean v. Hogg (1834), 
10 Bing. 345. 

(t) Semdeman v. Scurr, supra, per Cogkbubn, C. J., at p. 90. The charter- 
party may be a demise, though no express words of demise ore used (Colvin 
r,* Newberry and Benson (1832), 1 (;1. Se Fin. 283, H. L.) ; on the other 
hand, the use of words of demise does not necessarily take the ship out of, 
the shipowner’s possession (Christie v. Lewis (1821). 2 Brod. ds Bing. 410). 

(a) BaumwoU Mtmufactur von Carl Soheihler v. Ft«ms«s,*[18931 A. C. 8. 

(5) The Beeswing, supra; compare Weir v. Union Steamship Co., [1900] 
At 0. 525. 

(c) Colvin V. Newberry and Benson, supra. 

(d) BaumwoU Manu/actur von Carl Soheihler v. Purness, supra. 

(a) Abbott on Shipping, 5th cd., p. 167; 14th ed., p. 340. 
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be caimot call upon the shipowner to nndertake liabilitieB to third Boot. i. 

persons or transfer to third persons his own liabilities to the Qisrtsr- 

shipowner unless the contract so provides (/). In the absence of pa^Ss. 
any such provision, the charterer is not entitled to ship goods other 
than his own, except upon the terms that the bill of lading is made 
out to himself ($r). 

It is not unusual, however, when the charterer intends to make 
his profit by carrying the goods of third persons, for the charter- 
party to contain a stipulation that the master may be required to 
sign bills of lading at any rate of freight without prejudice to the 
charterparty(li). Under such a stipulation the charterer is entitled 
to use the ship as a general ship, and the shipowner may, by reason 
of the master’s signing bills of lading, become liable in certain 
circumstances to tmrd persons if the goods are lost or damaged (i) ; 
in this case he is entitled to be indemnified by the charterer, to 
the extent that his liability is greater than that imposed by the 
charterparty (k). 

162. A charterparty, which includes any agreement or contract stamp duty, 
for the charter of any ship or vessel, or any memorandum, lettel^ 
or other writing, between the captain, master, or owner of any ship 
or vessel and any other person, for or relating to the freight or 
conveyance of any money, goods, or effects on board his ship or 
vessel (1), but not a mere collateral agreement, such as a guarantee 
that the charterer will fulfil the terms of the charterparty (m), 
must be stamped with a 6d. stamp (n). The duty may be denoted 
by an adhesive stamp, which is to be cancelled by the person by 
whom the charte^arty is last executed, or by whose execution it is 
completed as a binding contract (o). It it is first executed out of 

(J) Compare Smidt v. Tiden (1874), L. B. 9 Q. B. 446. 

(g) Hennan v. Boyal Exchange Shipping Co. and Patton, Junr. <6 Co. 

(1884), Cab. & £1. 413 ; compare Harrison v. Huddersfield Steamship Co. 

(1908), 19 T. L. R. 386 ; Samuel Co. v. West Hartlepool Stfam Naoiga- 
tion Co. (1906), 11 Com. Cas. 116, 

(h) Turner v. Hagi Goolam Mahomed Aeam, [1904] A. C. 826, P. C. ; 

Kruger ds Co., Ltd. v. Moel Tryvan Ship Co., Ltd., [1907] A. C. 272 ; com- 
pare Encyclopsedia of Forms and Precedents, Vol. XIV., p. 99. 

(*) See p. 174, post. 

(k) Kruger <9 Co., Ltd. v. Moel Tryvan Ship Co., Lid., supra ; com- 
pare Hansen v. Harrold Brothers, [1894] 1 Q. B. 912, C. A. Toe charter- 
party may contain an express indemnity danse (MiVbum ds Co. v. 

Jamaica Fruit Importing and Trading Co. of London, [1000] 2 Q. B. 640, 

0 A ) 

\l) Stamp Act, 1801 (54 & 55 Viet. o. 30), g. 40 (1). 

(m) Bein v. Lme (1867), 8 B. & S. 83. 

(n) Stamp Act, 1801 (54 & 55 Viet. c. 30), Sohed. L, title ** Charter 
Party’’; as to stamp duties generally, see title Reysmue, Vol. XXIV., 
pp. 700 et seq. If not duly stamped it cannot be used in eYidence (see 
titles Evidence, Vol. XIIL, p. 515; Revenue, Vol. XXFV., p. T^M), 
if it was executed in any part of the United Kingdom, or if it relates to 
any property situate, or to any matter or thing done or to be done, in any 
part of the United Kingdom (Stamp Act, 1801 (54 & 55 Viet. c. 30), s. 14). 

Aa to what is sufficient e^denoe of stamping, see Cloamadeuo v. Carrel ( 1856), 

18 C. B. 36; title Evidence, Vol. Xlll., p. 516; as to the admissibility 
of an unstamped copy, see Smith v. MagiAre (1858), 1 F. & F. 100. 

(o) Stamp Act, 1801 (54 & 55 Viot. o. 39), s. 40 (2). As to cancellation 
of adhesive stamps, see ibid., s. 8. 
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the United Kingdom without being duly stamped, it may be 
stamped with an adhesive stamp by iny party thereto within ten 
days after it has first been received itt the United Kingdom, and 
before it has been executed by any person in the United 
Kingdom (p). A charterpartv may, after execution, be stamped with 
an impressed stamp on the following terms, namely: (1) within seven 
days after the first execution thereof, on payment of the duty and 
a penalty of 4^. 6d. ; (2) after seven days, but within one month after 
the first execution thereof, on payment of the duty and a penalty of 
J01O. In no other cases may a charterparty be stamped with an 
impressed stamp (q). 

Sub -Sect. 2. — The Parties^ 

163. The natural parties to a charterparty are the shipowner 
and the charterer, and where the charterparty is executed by both 
no difficulty arises (a). In practice, however, the contract is fre- 
quently made, on behalf of the owner, by the master (b), managing 
owner, or other agent, and, on behalf of the charterer, by a 
shipliroker or correspondent (c). A question then arises as to the 
respective rights and liabilities under the contract of the several 
principals and tigonts. 

164. Where the charterparty is under seal, the rules applicable 

(p) Stamp Act, 1801 (64 & 65 Viet. o. 30), s. 60. This provision does 
not apply where the charterparty is wholly executed abroad {The Belfort 
(1884), 9 P. D. 215) ; see the text, infra. 

[a) Stamp Act, 1891 (64 6c 66 Viet. c. 39), s. 51. In The Belfort, stipra, 
a charterparty wholly executed abroad, and stamped within two months 
after it was received in this country, was received in evid *noe under the now 
repealed Stamp Act, 1870 (33 & 34 Viet. c. 97), s 15 (2). In the corre- 
sponding provision of the Stamp Act, 1891 (64 & 65 Viot. o. 39), s. 16 (3), 
thirty days is substituted for two months. In both Acts the provision 
applies to “any unstamped or insufficiently stamped instrument . . . first 
executed . , . out of the United Kingdom.” 

(a) Whe^l one of two joint contractors is sued upon a charterparty, he 
cannot claim as of right to have his co-contractor joined as co-defendant, 
if the latter is resident out of the jurisdiction (Wileon, Sons db Co. v. 
Killick (1893), 68 L. T. 312, C. A.). A master who is also a part owner 
may sue upon a charterparty made between himself and the charterer 
without joining his co-owners {8eeger v. Duthie (1860), 8 C. B. (k. s.) 46, 
72, Ex. Ch.). If, however, by the charterparty, a specific proportion of 
the freight is made payable to each co-owner, the contract is a several 
contract, and cannot be sued on jointly {Servemte v. James (1829), 10 
B. & C. 410). 

(b) The master may have express authority to charter the ship (Mes- 
sofferies Imjieriales Co. v. Barnes (1863), 9 L. T. 763) ; his implied authority 
arises only when he ib in a forei^ port and communication with the ship- 
owner is difficult (The Fanny, The MaihUda (1883), 48 L. T. 771, C. A.); 
compare The Sir Henry Webb (1849), 13 Jut. 639; and see pp. 64, 66, ante. 

(u) An authority to an agent to procure a charterparty does not neces- 
saifiy include an authority to cancel it when procured {Thomas v. Lewis 
(1878), 4£x. B. 18 ; Baebum and Verd v. Bumess db Sons (1895), 1 Com. 
Cos. 22). Nor may an agent, whether of the shipowner {Burgon v. Sharpe , 
(1810), % Camp. 629; Pearson'^. Qoschen (1864), 17 C. B. (n. s.) 352 (where 
the extent of the master’s authority was discusse^ ; Iteynold8y.Jeob{l%%tS), 

7 B. &; S. 86; Capper v. Wallace (1880), 6 Q. B. D. 163; The Can<xda 
(1897), 13 T. L. K. 238), or of the charterer {Sidkens v. Irving (1869), 

7 C. B. (K. 8.) 166; Lindsojf dt Sen v. SehoUfiM (1897h ,24 B. (Ct. of 
Sees.) 630), rnif the terms of the charterparty alter cominetion, umeaa he 
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to deeds govern the rights and liabilities of the parties (4). An Sect. i. 
agenti therefore^ cannot bind his principal, unless he is empowered Carter* 
to do BO by a power oi attorney (e), and the charterparty must be 
made and executed in the name of the principal (/). If the agent 
executes the charterparty in his own name he binds himself, but 
not his principal (g), and cannot escape liability by proving that he 
acted only as agent (/t). On the other hand, his principal cannot 
enforce the stipulations of the charterparty (i). 

166. Where, on the other hand, the charterparty is not under Charter- 
seal, the ordinary rules of agency apply (A). The principal may, 
therefore, be sued upon the contract of his agent, whether he was 
known at the time when the contract was made' or not, or whether 
it was or was not known that there was a principal at all (Q. The 
agent also may be sued if there is a custom making him personally 
liable on the charterparty (m), or if he has chosen to make him- 
self a contracting party (n). He may be treated as a contracting 


is authorised to do so {Wiggins v. Johnston (1845), 14 M. & W. 609; com- 
pare Hall V. Brown (1814), 2 Dow, 367, H. L. ; see also Nitrate Pro^ 
ducers* Steamship Co, v. Wills {George) dt Co. (1905), 21 T. L. R. 699, H. L.). 

(d) See titles Aoenct, Vol. I., pp. 154 ei seq. ; Deeds and Other 
Instruments, Vol. X., pp. 357 st seq., 433 et seq. 

(e) Horsley v. Bush ^788), -cited 7 Term Rep. 209. 

(/) Where this is the case, the agent cannot himself sue on the charter- 
party {8oud4imore v. Vemdenstene (1687), 2 Co. Inst. 673). 

(j^) Abbott on Shipping, 5th ed., p. 164; 14th ed., p. 333; Ewnter v. 
Prinsep (1808), 10 East, 378. But the principal maybe sued for a breach 
of an implied obligation not inconsistent with the stipulations of the 
charterparty (Lefilid y. Wilson (1821), 3 Brod. & Bing. 171), 

(A) Bumble v. Hunter (1848), 12 Q. B.310; compare The Joseph (1888), 

4 T. L. R. 693. 

(i) Schatk v. Anthony {ISVS), 1 M. & S. 573. Unless it is in the form of a 
deed poll, the charterer covenanting to pay a specified sum to the principal 
{Cooker v. Child (1673), 2 Lev. 74). See, generally, title Agency, Vol. I., 
pp. 160 et seq., 206 et seq. 

(A) See title Agency, Vol. I., pp. 201 etseq. Hence the principal may be 
liable when he has held out the agent as having authority to enter into a 
charterparty {Smith v. HPQuire (1858), 3 H. & N. 554 ; compare The Fanny, 
The MaihUda (1863), 48 L. T. 771, C. A., where there was, in the circum- 
stances, no holding out). As to the ajgent*s liability for misrepresenta- 
tion, see Salvesen {Chr.) (9 Co. v. Bederi AkHeholagei Nordstjeman, [1905] 

A. C. 302; title Agency, Vol. I., p. 211. 

(l) Christo^ersen v, Honssn (1872), L. R. 7 Q. B. 609, per Blackburn, J., 
at p* 513 ; Humble v. Hunter, supra, per Patteson, J., at p. 316. The 
purchaser of the ship is equally bound by an existing charterparty entered 
mto bythe masterwithin his authority (ATemge/ies Imperidles Co. v. Baines 
(1863), 7 L. T. 763). 

(m) Hutehinson v, Tatham (1873), L. R. 8 C. P. 482 ; ^PUce v. Ongley 
(1887), 18 Q. B. D. 708, C. A. 

{n) Christoffersen v. Hansen, supra ; Short v. Spackman (1831), 2 B. &; Ad. 
962; compare Simpson v. Young (1861), 2 F. & F. 426. An agent een- 
trocting on behalf of the Crown is not personally liable, unless the form of 
the charterparty has that effect (Cunningham v. Collier (1785), 4 Doug, 

^(K. D.) 233). The liability of the shipowxier and his agent is an eltema- 
tive one, and a judgment against the agent is a bar to proceedings jj 
against the principal (PriesQy v. Femie (1865), 3 H. 3c C. 977 ; and com- j 
pore JIfatsr db Co. v. KUchenmeister (1881), 8 R. (Ct. of Sess.) 642, vrigoAr 
on unsuccessful action against the agent was held not to be 
brokfiv may bind himself to procure a charter so as f ' 
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bmx. 1. party wherever he has signed the oharterparty in hie own name (o), 
Gherter- unless it is cleat, either from the terms of the oharterparty (p) or 

Parties, otherwise (f), that his personal liability was intended to be 

excluded (r). When the agent is personally liable on the contract, 
he ie equally entitled to enforce it («). 

Principal agent' who enters into a cbartorparty as agent on behalf ol 

unnamed or an unnamed principal may declare himself the principal, and naay 
undisclosed, enforce the charterparty on his own behalf (t). On the other 
hand, a principal whose existence is undisclosed cannot intervene 
and sue upon the charterparty (a), if the a^ent has expressly con- 
tracted as a principal, since to allow the principal to do so would 
be to contradict the language of the charterparty (b). 

Unauthorised An agent who contracts as such and has no authority to bind his 
charter- principal is liable for breach of warranty of authority (c), though he 

parties. cannot, as being an agent, be sued upon the charterparty (d). 

The principal may, however, ratify the charterparty (e), provided 
that tlie agent purported to make it on his behalf ; a person who 
was not the principal within the contemplation of the agent cannot 
ratify it (/). 


liable to his principal for his failure to do so {Oliddon v. Brodersen, 
Vaughan & Co. (1883), Cab. & El. 197). 

(o) Cooke V. WtUon (1866), 1 C. B. (n. s.) 153. He is liable, even though 
he appends to his signature the description ** agent *’ (Lewnard y. Eohinson 
(1865), 5 E. & B. 125 ; compare Adams y. Hall (1877), 37 L. T. 70), or is 
so described in the charterparty (Parker y. Winlow (1867), 7 E. &; B. 942; 
Hough y. Mancanos (1879), 4 Ex. D. 104, where the charternarty professed 
to be made by the defendants as agents, and an unqualihea signature was 
held to make them liable). 

(p) DesUmdes y. Gregory (1860), 2 £. & E. 602, 610, Ex. Ch. ; Qadd y. 
Houghton (1876), 1 Ex. D. 357, C. A. 

(q) Cowie v. Witt (1874), 23 W. R. 76 (where the person who signed the 
charterparty informed the other contracting party that he did not intend 
to undertake any personal liability); Wake y. Harrop (1862), 1 H. & C. 
202, Ex. Ch. ; Wagstaff y. Anderson (1880), 6 C. P. D. 171, 0. A. ; compare 
IAIIm, Wilson tk Co. y. Smales, Eeles ds Oo., [1892] 1 Q. B. 456 (telegraphic 
authority). 

(f) If he is the real principal, his liability would not be excluded by the 
terms of the chaiterparty (Carr y. Jackson (1852), 7 Exoh. 382, per 
Parke, B., at p. 385 (cesser clause applying to agent) ), or by the form of 
his signature (Jenkins v. Uulchmson H849), 13 Q. B. 744 ; Adams y. Hal/, 
supra). 

(«) Cooke V. Wilson^ supra. 

(/) Schmaltz y. Avery (1861), 16 Q. B. 665, distinguishing Humble y. 
Hwnier (1848)» 12 Q. B. 310; Harper Co, v. Vigers Brothers, [1909] 
2 K. B. 549 ; Adams y. HaU, supra. • 

(a) Where the wrong name is by mistake left in the charterpai'ty, the 
real principal may intervene (Breslauer v. Barwick (1876), 36 L. T. 52). 

(h) Humble v. Hunter, supra. 

(c) Suart y. Haigh (1893), 9 T. L. R. 488, H. L. ; Wagstaff v. Anderson, 
su^a, per Bramwell, L. J., a^. 176, As to the measure of damages, 
see Mwhell v. Kahl (1862), 2 dc F. 709; and compare Salveeen (Chr.) 
dh Co. y. Bederi Aktiebolaget Nordsijeman, [1905] A. C. 302. 

(d) JeiJcins y. EutchdnSon, supra. 

(d) The Fawny, The Mathilda (1883), 48 L. T, 771, C. A. (where it was 
^held that there was no ratification) ; see title Agency, Vol. 1., pp. 173 

Wolson y.^wann (1862), 1 1 C. B. (n. s.) 756 ; KeigMey, Maxsted db Co. 

Durant, [1991] A. C. 240; and see title Agenct» Vol. 1., pp. 175 ei seq. 
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Svb-Bwt, 3.-^U»uat Stipnlalions. Shot. 1. 

OhfUft^r*- 

(i.) As to the Ship» PftfttOS. 

166 . In every charterparty the name of the ship which is to be Description 
chartered is specified, and her description given in detail (g). The 
description usually includes stipulations as to the nature of the 
ship, her registered tonnage (fe), her classification at Lloyd's (i), her 
position at the date of the charterparty, and her fitness for the 
purposes of the charterer ; it may, in addition, specify her carrying 
capacity and the name of her master (A). 

Of these stipulations, those relating to the name (1) and nature (m) How far 
of the ship, to her position at the date of the charterparty (n), and stipulations 
to her carrying capacity (o) are to be regarded as conditions 
precedent (p) on the non-fulfilment of which the charterer may 


(g) See Encyolopajdia of Forms and Precedents, Vol. XIV., pp. 92, 96, 
100, 106, 111. 

{h) As to the effect of a statement as to tonnage, see p. 92, post ; as to 
registered tonnage generally, see p. 10. ante. 

(i) As to the effect of a statement as to class, see the text, infra. 

(fc) See p. 92. post. 

(Z) The nationality of the ship, if stated in the charterparty, may be a 
condition precedent in time of war (Behn v. Burness (1863), 3 B. S. 
751, Ex. Cn., per Williams, J., at p. 767 ; compare title Insurance, 
Vol. XVII., pp. 362, 418, 420). As to what constitutes a correct descrip- 
tion of nationality, see Beusse v. Meyers (1813), 3 Camp. 475. 

(w) Fraser v. Telegraph Construction Co. (1872), L. R. 7 Q. B. 666; 
Dimech v. GorZeZZ (1868), 12 Moo. P. C. C. 190 (where it was held that it was 
unnecessary to decide whether, on the ship being described as ** coppered,” 
it was a condition precedent that she should be completely coppered at the 
date of the charterparty). 

(n) Behn v. Burness, supra ; Oppenheim v. Fraser (1876), 34 L. T. 624 ; 
compare Ollive v. Booker (1847), 1 Exch. 416, where the ship was described 
h*is “ now at sea, having sailed three weeks ago,” whereas she had only 
sailed a week previously. Statements as to the date of arrival {Shubrich v. 
Salmond (1765), 3 Burr. 1637 ; Shadforih v. Iliggvn (1813), 3 Camp. 385 ; 
Coriling v. Massey (1873), L. R. 8 C. P. 396), or departure {Qlaliolm v. 
Hays (1841), 2 Man. &; G. 267 ; Van Baggen v. Baines (1854), 9 Exch. 623 ; 
SeegerY. Duihie (1860), 8 C. B. (n. 8.) 45. 72, Ex. Ch. ; Bentsen v. Taylor, 
Sons db Co. (2), fl893] 2 Q. B. 274, C. A.), or as to the date when she will 
be ready to load {Deffell v. Broeklebanh (1817), 4 Price, 36, Ex. Ch. ; Oliver 
V. Fields (1849), 4 Exch. 136), are equally conditions precedent. Where 
the stipulation is treated as a warranty, the damages may include any 
additional insurance premiums incurred (Bngman v. Pdlgrave, Brown db 
Son (1898), 4 Com. Cas. 76). 

(o) Carnegie v. Conner (1889), 24 Q. B. D. 45 ; Jardine, Matheson db Co. 

V. Clyde Shipping Co., [1910] 1 K. B. 627 ; compare Eassan v. Rvneiman 
db Co. (1904), 10 Com. Cas. 19; Soeieita Anonyma Hngheresev. Tyser Line, 
Ltd. (1902), 8 Com. Cas. 25, where the shipowner expressly guaranteed the 
capacity ; and p. 103, post. This stipulation must be construed with 
reference to the surrounding circumstances (The ** Norway** (Own^s) 
V. Ashhumer, The ** Norway** (1866), 3 Moo. P. C. C. (n. s.) 245 ; Ma^ll 
V. Wright Brothers db Co, (1888), 14 App. Cas. 106), and bunker space is not 
to be included (The Besolven (1892), 9 T. L. R. 76). If the ship is loaded 
and proceeds on her voyage with such cargo as she ean carry, uie stipula- 
tion must be treated as a warranty and not as a condition precedent (Fust 
V. Dowie (1864), 6 B. & S. 20). ^ 

(v) See p. 142, post. Where a representation is tna^ which is ffot 
embodied in the charterparty, it may nevertheless be treats as a collateral 
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sex)T. 1. repudiate the contract. The etipolation as to the classiflcatipn ot 
Charter- the ship amounts to a condition precedent that she is classed as 
parties, described at the date of the charterpattjX^). The charterer may, 
therefore, if the condition is broken, refuse to accept the ship (r) ; 
if he accepts her, he is nevertheless entitled to recover from the 
shipowner any damages which he may have sustained by reason of 
the misdescription, such as, for instance,' increased premiums for 
insurance (s). The shipowner does not, however, by such stipula- 
tion undertake that his ship is entitled to her class as described (t), 
or that she will continue to retain it (a). The stipulation as to 
fitness must be distinguished from the implied condition that the 
sliip is to be fit at the port of loading to carry the cargo (&); it refers 
only to the date of the charterparty (c), and is not to be regarded 
as a condition precedent (d) unless its breach wholly frustrates the 
object of the voyage (e). The stipulation as to the name of the 
master is not a condition (/); nor is that relating to the registered 
tonnage (gf), unless the shipowner is guilty of fraud (/i), or unless 
the diiTerence amounts to a material misdescription (i). 

(ii.) Aa to the Voyage or 

Voyage 167. A voyage charter must necessarily define the termini 

charter. of the voyage which the ship is chartered to perform. It must 
therefore specify the port of loading and the port of discharge (/c) ; 
and in some cases the specification may include the dock or wharf 
at which the loading or unloading, as the case may be, is to take 
place (0- It is not, however, necessary that such ports should be 
named ; the charterer may be empowered to order the ship to 

verbal warranty, and damages may be awarded for its breach (Haasan v. 
Bunciman di Co. (1904)» 10 Com. Cas. 19). 

iq) French V. Newgaaa (1878), 3 C. P. D. 163, C A. ; Eovih v. HAacmillan 
(1863), 2 H. & C. 760. 

(r) French v. Newgasa^ supra, per Brett, L.J., at p. 166; compare OlUve 
V. Booker (1847), 1 Ezoh. 416, per Parke, B., at p. 423. 

(«) EovXh V. Macmillan, supra. 

It) French v. Newgasa, supra. 

{a) Burst v. Ushome (I81.6), 18 C. B. 144 ; approved in French v. Feto^ 
goes, supra. 

(6) See p. 188, poet. The implied condition is not excluded by reason 
of the presence in the charterparty of the express condition (SeviUe Sulphur 
and Copper Co. v. Colvils, Lowden db Co (1888), 15 R. (Ct. of Sess.) 616). 

(c) acoit V. Foley, Aikmtm db Co. (1900), 5 Com. Cas. 53. 

(d) Tarrahochia v. Hickie (1856), 1 H. & N. 183 ; Hudson v. BiU (1874), 
43 L. J. (Gu V-) 273. But the charterer may be entitled to damages (Porter 
V. lent (1836), 1 M. & W. 381f. 

(a) Tarrahochia V. Biekie, supra ; compare Freemam v. Taylor (1831), 
8 Bing. 124. * 

if) Compare Amoiild, Marine Insurance, s. 174. 

(g) Hunter v. Fry (1819), 2 B. 5b Aid. 421 5 Barker v. TFtndIa(1856), 6 
E^. h B. 675, Ex. Ch. ; Qihhs v. Orey, Oreuy. Qibhs (1857), 2 H. 5e N. 22. A 
statement as to registered tonnage must oe distinguished from a statement 
os to carrying capacity, aa to which sec p. 01, aei4e. 

(A) Hunter v. Fry, supra, per Abbott, C. J., at p. 424. 

(i) Barker v. TVtndZe, supra, per Majrtjx, B., at p. 180. 

^ jA) See Enoyclopsdia of Forms and Precedents, Vol. XIV., pp. 100, 106, 

(Z) See ibid*, ^ 100. 



Part VII. — Garruob or Ooods. 

proceed to any port within certain limits specified in the charter* 
party (m). Chalte^ 

168 . It is usually fitilitilated that tho ship shall with all possible 


despatch (n) proceed to the port of loading (o). This stipulation is 
not a condition precedent (p); hence, if the ship is unduly delayed {^ading.^* 
on her voyage to the port of loading or even if she deviates from 
the proper course of her voyage on her way to that port (r), the 
charterer is not necessarily.discharged from his obligation to provide 
a cargo, though, in the absence of any exception excusing the 
delay ( 5 ) he is entitled to recover damages, inasmuch as there is a 
breach of contract on the part of the shipowner (t). Nevertheless, 
it is an implied condition of the contract that the ship shall arrive 
at her port of loading in time for the contemplated voyage (a). If, 
therefore, the effect of the delay (&) or deviation (c) is, in a com- 
n^ercial sense, to put an end to the commercial speculation entered 
ihto by the shipowner and the charterer, the charterer is discharged 
from his contract, and may, unless the shipowner is excused by the 
terms of the charterparty (d), sue for damages (e). Where the 


(m) See Encyclopaedia of Forms and Precedents, Vol. XIV., p. 112. As 
to the charterer’s duty to designate the port selected, see pp. 17S, 255, post 

(n) Other phrases are “with all convenient speed,” “forthwith,” 
“immediately.” Compare Jiornmann v. Tooke (1808), 1 Camp. 377 
(“with the first favourable wind”); The Onrust (1867), 17 L. T. 415 
(“direct ”). 

( 0 ) See Encyclopaedia of Forms and Precedents, Vol. XIV., pp. 100, 
106, 111. 

(p) Bommannv, Tooke, supra; Dimeeh v. Oorleit (1858), 12 Moo. P. C. C. 
199; Hudson v. Rill (1874), 43 L. J. (C. P.) 273 ; Potter (John) db Co. v. 
Burrell db Son, [1897] 1 Q. B. 97, C. A. ; compare Deceit v. Brocklehank 
(1821). 3 Bli. 561, 11. L. 

(g) Forest Oak Steam Shipping Co. v. Bichard (1899), 6 Com. Cas. 100; 
BobeHs V. Brett (1805), 11 H. L. Cas. 337. 

'( 7 ) Olipsham v. Vertue (1843), 5 Q. B. 265; MacAndrew v. Chappie 
(1866), It. B. 1 C. P. 043, follo^v in g Boone v. Byre (1777), 1 Hy. Bl. 273, n., 
Jtitchie V. Atkinson (1808), 10 East, 295, and Davidson v. Qwynne (1810), 
12 East, 381. 

($) Bruoe v. Nieolopulo (1855), 11 Exch. 129; Barker v. Andrew 
(1865), 18 C. B. (N. S.) 759, distinguishing Crow v. Falk (1840), 8 Q. B. 
467, and Valewte v. Qtbhs (1859), 6 C. B. (n. s.) 270; Harrison v. Oarthome 
(1872), 26 L. T. 608 ; Hudson v. Hill (1874), 43 L. J. (c. P.) 273 ; compare 
Donaldson Brothers v. Little db Co. (1882), 10 B. (Ct. of Sess.) 413. 

(f) Ctipsham v. Vertue, supra ; MacAndrew v. Chappie, supra. 

(a) Jackson v. Union Marine Insurance Co. (1874), h* B. 10 C. P. 126, 
Ex. Ch., per Bramwell, B., at p.,145; CUpsham v. Vertue, supra; see 
p. 178, post 

(h) Jackson v. Union Marine Insurance Co., supra; Qeipel ▼. Smith 
(1872), L. B. 7 Q. B. 404 ; Hudson v. HiU, supra, pet Brbtt, J., at 
p. 279. 

(e) Freeman v. Taylor (1831), 8 Bing. 124 ; MacAndrew v. Ohapj^, 
supra, per Willes, J., at p. 648. 

(d) Jackson v. Union Marine Insurance Co , supra ; Smith v. Dart (2 
’ Son (1884), 14 Q. B. D. 105; Barker v. M* Andrew, supra. 

(e) Pope V. Bavidge (1854), 10 Exch. 73 (where the charterparty provided 
for six successive voyages, within a speciOed period, and the shipownor 
was held liable in damages for not making more than three voyages, 
altliough his failure to do so was attributable to excepted peril^ ; see 
also Dunford db Co*, Lid. v. Oia Anonima Maritima Union (1911), 16 Com. 
pas. 181 ; and p. 178, post. 
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sbot. 1. cbai terparty contains a stipulation that the ship is to sail (/) for the 
Charter- port of loading, or to arrive there ((f) by a named day, such stipulation 
parties, is to be construed as a condition (fe), and the shipowner is not 
excused for non-performance of the condition, even where attribut- 
able to an excepted peril (t). Moreover, where the stipulation 
provides that the ship is to arrive at the port of loading by a named 
day, otherwise the charterer to be discharged from his obligation to 
load(/c), the shipowner must nevertheless use all reasonable despatch, 
and is liable in damages in case of deviation or delay, even though 
the ship in fact reaches the i^ort of loading before the expiration of 
the time allowed (I). 

The voyage. 169. After loading her cargo (m) the ship is usually required by 
an express stipulation to proceed with all possible despatch (n) to 
the port of discharge (o). This stipulation is a condition, the breach 
of which entitles the charterer to treat the charterparty (p) as at 
an end {q). The shipowiic^r is no longer protected by any exceptii^ 
contained in the charterparty, but stands in the position of an 
insurer (r). Jn the event, therefore, of the cargo sustaining any 
lessor damage after the breach, he must accept all responsibility (s), 

(/) As to the meaning of ** Bail,” see pp. 219, 220, post. Sometimes the 
charterparty may impose a penalty if the ship fails to sail by a given date; 
SCO Sharp v. Gibha U857), 1 H. & N. 801 ; Sparrow v. Faria (1802), 7 
II. &N. 694. 

(g) As to the meaning of arrival,” see Whitea, etc, v. Steamahip 
Winchester Co, (1886), 13 R. (Ct. of Sess.) 624 ; and pp. 181 ci seq,, post 

{h) Shadforth v. Utggin (1813), 3 Gamp. 386; Tarraboohia v. aieJeie 
(1856), 1 H. & N. 183 ; mniech v. CorleU (1868), 12 Moo. P. C. C. 109 ; 
Olaholm v. Hays (1841), 2 Man. & G. 267 ; Oliver v. Fielden (1840), 4 Exch. 
135. The stipulation cannot be construed as a condition if, at the time 
when the contract is made, both parties are aware that its performance is 
impossible (Hall v. Cazenove (1804), 4 East, 477). 

(i) Shubrick v. Salmond (1766), 3 Burr. 1637; Orooekewit v. Fletcher 
(1857), 1 II. & N. 893 ; compare Van Baggen v. Baines (1854), 9 Exch. 623. 
But the exception may be expressly made applicable to sueh a non-perform- 
ance (Granger v. Dent (1829), Mood. Se M. 476 ; Barker v. M*Andriw 
(1866). 18 C. B. (N. S.) 769). 

(k) As to the charterer's option, and the shipowner’s duty to proceed^ 
even though he cannot possibly arrive to time, see p. 180, post 

(l) M* Andrew v. Adams (1834), 1 Bing. (n. c.) 29 ; compare Smith v. 
Dart <& Son (1884), 14 Q. B. D. 106, where there was an option to cancel. 
The shipowner may, however, ba protected by an exception (Harrison v. 
Garthome (1872), 26 L. T. 608 ; compare Smith v. Dart A Son^ supra), 

(m) See pp. 177 et seg., STlS, post, 

(n) See p. 03, ante. 

( 0 ) See Enoyclopiedia of Fnrms and Precedents, Vol. XIV., pp. 100, 
106, 112. 

(p) Thorley (Joseph), Ltd. v. Orchis Steamahip Co., Ltd., [1907} 1 K. B. 
660, C. A., distinguished in Kish v. Taylor, [1912] A. 0. 604; Balian dt 
Sons V. Joly, Victoria db Co. (1890), 6 T. L. B. 346, C. A. But he is not 
entitled to treat the contract of carriage as at an end (Internationals Guano 
en Superphosphaatwerken v. Macandrew (Fobert) d Co., [1909] 2 K. B. 300). 

(q) Leauo v. Ward (1888), 20 Q. B. D. 476, C. A. 

(r) Bllia v. Turner (1800), 8 Term Rep. 631 (where a limitation of liability*^ 
to 10 per cent, of the loss was held to be inapplicable) ; Leduo v. Ward, supra ; 
The Ihinbeth, [1897] P. 133 ; Thorley (Joseph), Lid. v. Orchis Steamship 
Co., Ltd., su'j^a. 

(s) It has been suggested that his liability in such a ease is absolute 
(Thorley (Joswh), Lid. v. Orchis Steamship Co,, Lid,, supra, per Flbtcbek 
Moulton, L.,i., at p. 069). 
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and it' is immaterial wKther the loss or damage is attributable to sux. i. 
the breach or not^t). Charter 

170 . In the performance of this condition, apart from any 
special stipulation in the charterparty, the ship must without i>eviation. 
unreasonable delay start upon her voyage (a), and proceed from 
the port of loading to the port of discharge by the ordinary sea 
route between such ports (b). Any departure from such route is 
a deviation which in the absence of some lawful excuse is a breach 


of the condition (c). The ship, therefore, is not at liberty to call 
at any intermediate ports except where it is customary on the 
particular voyage to do so (d) ; nor may she turn aside to tow a 
vessel in distress (e), or to salve moperty which is in danger of being 
lost by perils of the sea(/). Deviation is, however, excused, and 
no breach of the condition is committed, in the following cases, 
n|mely 

^1) Where it is for the purpose of saving life (< 7 ). The ship. Deviation to 
therefore, may lawfully deviate for the purpose of communicating 
with a ship in distress, since danger to life may be involved (h). It 
the lives on board the ship in distress can be saved without savitig, 
the ship, as by taking them off, any attempt to save the ship will 
render the deviation a breach of the contract (i). If, however, the 
preservation of life can only be effected through the concurrent 
saving of property, and the bond fde purpose of saving life forms 
part of the motive which leads to the deviation, the privilege will 
not be lost by reason of the purpose of saving property having 
formed a second motive for deviating (fc). 

(2) Where the ship is driven out of her course by a storm, or Deviation 
where she is attempting to avoid imminent danger (Z), such as, for 
instance, capture, whether by the enemies of the country to which weatiier, or 
the ship belongs (m), or by pirates (n), or ice ( 0 ). She may, therefore, 

(I) Bavia v. Garrett (1830), 6 Bing. 716 ; Balian & Sons v.Joly, Victoria 
diOo, (1890), 0 T. L. R, 346, C. A.; followed in Thorley {Joseph), Ltd, v, 

(jfrchis Steamship Co,, Ltd,, f 1907] 1 K. B. 660, C. A. 

{a) The Wilhelm (1866), 14 L. T. 636 ; see, further, pp. 218 et se^, post, 

(6) Davis V. Garrett, supra; Leduc v. Ward (1888), 20 Q. B. D. 475, 

C. A. ; Bvms 80 ns efc Co, v. Ounard Steamship Co. (1902), 18T. L. B. 374. 

( 0 ) ElUs V. Turner (1800), 8 Term Rep. 631 (whore the goods were 
carried past their destination, the master intending to deliver on the 
return voyage); The Dunheth, [1897] P. 133. 

(d) Abbott on Shipping, 6th ed., p. 239; 14th ed., p. 522; compare 
Oormaek v. (1809), 11 East, 347. 

(c) Soaramanga v. Stamp (1880), 5 C. P. D. 296, C. A. 

(D JWd. " ^ 

(fl) Ihid., per Cockbubn, C. J., at p. 304. 

(a) Scaramanga v. Stamp, supra. ^ 

{i) Ibid, 

(Jc) Ibid. 

(1^ Abbott on Shipping, 6t}i ed., p. 239; 14th ed., p. 622. lUis 
Immaterfal that the necessity for the deviation arises from the unsea- 
worthiness of the ship (Kish v, Taylor, [1912] A. C. 604). As to the duty 
of the master where the cargo only is ** in danger ” or **ondangorod,’* see 
noth (sh p. 227, posf. 

(fW.) Pole V. OetcovUoh (1860), 9 C. B. (N. 8.) 430 ; The Teutonia ** (1872), 
ti. R. 4 P. C, 171 ; Anderson y. The ** San Boman'^ (Ouners), The ** San 


(n), ( 0 ). For notes (n), ( 0 ), see p. 00, poet. 
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SaoT. 1, resort to a port of refage, either lor thf^ panose ol sbelteriiig 
Ohuter* from the storm or repairing any damage sustained (p),- or for ttie 
parties, purpose of avoiding the danger (q), but she must not remain at the 
port ol refuge any longer than necessity requires (r). 


Express stJp il- 
lations as to 
deriaiion 



(2) liberty to 
tow ; 


m. The stringency of the condition against deviation is usually 
modified by an express stipulation in the charterparty(s). Both 
delay and deviation are thus expressly permitted in certain specified 
cases, which are usually the following, namely : — 

(1) The ship is given liberty to call at any ports in any order (t). 
This stipulation does not confer on the ship liberty to call at any 
port in the world (a) ; it must be given a reasonable interpretation, 
and is therefore to be construed as referring to ports which are 
substantially ports which will be passed on the specified voyage, and 
which would naturally and usually be ports of call (6). The exercise 
of this liberty necessarilv involves deviation, and it also involifes 
delay, since the ship is entitled not merely to go into the port, but 
to remain there for some business purpose, such as, for instance, 
loading or unloading cargo or receiving orders (c). 

(2) The ship is given liberty to tow and assist vessels in distress. 
Under this stipulation the ship may deviate (d), and even return on 


Boman*" (1873), L. R. 5 P. C. 301. An apprehension of capture founded 
on circumstances calculated to affect the mind of a master of ordinary 
courage, judgment, and experience, is sufficient (Anderson v. The Scin 
Roman'* (Owners)^ The •* San Roman** (1873), L. R. 6 P. C. 301, 306; 
The Wilhelm Schmidt (1871), 26 L. T. 34). The danger may affect the 
ship only, not the goods (The ** Teutonia** (1872), L. R. 4 P. C. 171). 
The master is not entitled to deviate where the shipowner has foreseen the 
danger and has given specific instructions to the master as to his course 
(The Roebuck (1874), 31 L. T. 274). 

(n) The ** Teutonia,** supra, per Mellish, L.J., at p. 179. 

(o) Ibid. 

(p) Phelps, James db Co. v. Eitl, [1891] 1 Q. B. 606, C. A. 

(q) The Wilhelm Sehmidt, supra ; The Express (1872), L. R. 3 A. & JS* 
697 : The Heinrich (1871), L. R. 3 A. & £. 424; see also The Europa, 
[1008] P. 84 ; Kish v. Taylor, [1912] A. C. 604. 

(r) Abbott on Shipping, 6th od., p. 240; 14th ed., p. 623. 

(s) See Encyclopcedia of Forms and Precedents, Yol. X1V„ pp. 102, 108, 
114. 

(0 If the words in any order ** are^ omitted, the ports must be called 
at in their geographical order (Leduo v. Ward (1888), 20 Q. B. D. 475, C. A., 
per Lord Eshee, M.R., at p. 481 ; compare Oairdner v. Senhouse (1810), 
3 Taunt. 16). (jailing at any port on the voyage may be prohibited ( Yraeu 
Y. Astral Shipping Co. (1904), 9 Com. Cas. 100, where an exception as 
to force majeure was held to be inappUpable). 

(a) The clause may be so framea as to permit the shipowner to alter the 
destination of the ship, and to tranship the goods (Hadji Ali Akhar Sons, 
Ltd. V. Anglo^JlfraJbian and Persian Steamship Co., Lid. (1906), 11 Com. Cos. 
219). 

(ft) Ledm v. Ward, supra, per Lord Esheb, M.R., at p. 481 ; Qlvnn v. 
Margetson db Co., [1893] A. C. 361; White v. Oremada Steamship Co. 
(1896), 13 T. L. R. 1, 0. A. ; Evans, Sons db Co. v. Cunard Steamship Co. 
(1902), 18T. L. R. 374. 

(o) Ledue v. Wa/rd, supra ; Oaffln v. Aldridge, [1806] 2 Q« B. 648, C. A. 
Where cargo has been taken on board by the shipowner for his own benefit, 
he is not at liberty to deviate for the purpose of discharging it (The 
Hunbeth, [1897] P. 133). 

(d) Potter (John) db^Oo» v. Burrell db Son, [1897] 1 Q. B. 07, C. A. 
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her course (<), sahjeoi tAertain limitations which have not yet been 
fully defined (/). . . 

(8) The ship is given liberty to deviate for the purpose of saving 
property as well as life (9). 

172. Though the stipulation as to the ship proceeding to the 
port of loading is not a condition precedent of the contract, it 
imposes certain obligations on the shipowner (/t). If, therefore, 
after the date of the charterparty (i) he sends the ship upon any 
voyage other than that to the port of loading, he is guilty of a breach 
of contrwt which entitles the charterer to recover damages (y), and 
in certain cases to repudiate the contract (A;). It is not unusual, 
however, for the charterparty to contain a special stipulation 
authorising the shipowner ,to send the ship upon a preliminary 
voyage (f). This preliminary voyage is in effect the voyage to the 
port of loading, the ship having liberty to deviate for the purpose of 
calling at certain specified ports on the way either to taUa in or to 
discharge cargo for the shipowner’s benefit (m). 


aaoT.!. 




(3) lib&rfy to 
Mve propertj. 


Prelimiiuuy 

voyage. 


173. Where the charterparty gives the charterer the option^ of Option to 
ordering the ship to various ports of discharge, such ports may 
Aot always be situated within the same area. The risks of the 
voyage and the position of the parties may be materially altered 
according to the situation of the port to which the ^ip is actually 
ordered to proceed. It is, therefore, usual in such a case to 
specify in the charterparty the conditions under which the option 
is to be exercised by the charterer (n). 


174. A charterparty frequently contains a cancellation clause Cancellation 
under which the charterer is given the option of cancelling the 
charterparty if the ship is not ready to load by a specified time (o). 


(e) Stuart v. British and African Steam Navigation Co. (1876), 32 L. T. 
267 ; Drain v. Henderson (1860), 11 I. C. L. R. 497. 

^ (/) Stuart V. British and African Steam Navigation Co., supra, A devia- 
tion which fruBtratee the object of the adventure is not within the stipula- 
tion {Totter (John) Jn Co. v. Burrell dn Son, [1897] 1 Q. B. 97, C. A.). 

(g) As in Kish v. Taylor, [1012] A. C. 604. 

(h) See p. 93, ante, 

(i) Where at the date of the ohai'terparty the ship is, to the knowledge 
of the charterer, already engaged for a partioular voyage, the charterparty 
is subject to such voyage (CorkUng v. Massey (1873), L. R, 8 C. P. 396). 

(jf) Cflipsham v. Vertue (1843), 6 Q. B. 266; MaoAndrew v. Chapplo (1866), 
L. R. 1 C. P. 643 ; Bngman v. Paigrave, Broun <2 Son (1898), 16 T. L. R. 
113 ; compare McAndrew v. Adams (1834), 1 Bing. (N, o.) 29. 

(k) Freeman v. Taylor (1831), 8 Bing. 124 ; see pp. 178 et sea., post 

(l) See Encyclopsedia of Forms and Precedents, Vol. ^Iv., p^. 106, 

(m) Leduey, irard(1888), 20 Q. B. D. 476, C. A.; compare MacAndrew 
V. Cha^le, supra; Hudson v. Hitt (1874), 43 L, J. (C- P.) 273, 

(n) See Encyclopmdia of Forms and Precedents, Vol. XlV., p. 112; 
compare SuUy v. Duranty (1864), 3 H. & C. 270. As to the chs^torer's 
duty to name the port, see p. 266, post, 

(o) See Enoyolopfledia of Forms and Precedents, Vol. XIV., p. 104. As 
to what is meant by readiness to load, see Qroves, Maclean db Co^ v. 
Volkart Brothers (1884), Cab. & El. 309 ; Hick v. Tvceedy dt Co. (1890), 
03 L. T. 766 ; Smith v. Dart <9 Son (1884), 14 Q. B. D. 106 ; and see 
pp. 184, 186, post 
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Thiei opftioB is to he exercisod when doticd ^ given that the ship Is 
ready to load(p). The olause does not, however^ operate in 
derogation of the charterer’s general right to repudiate the contract 
in case a condition is broken (gr). Thus, where the ship has 
deviated or delayed on her voyage to the port of loading, and the 
object of the charterer is thereby wholly frustrated, he is entitled to 
repudiate the contract, notwithstanding that the ship in fact arrives 
and is placed at his disposal before the time specified (?-)• 

175. A time charter (a) necessarily contains stipulations as to the 
term during which the charterparty is to be in forces These 
stipulations are usually to the following effect, namely {t ) : — 

(1) The term is to run from the day on which the ship is placed 
at the charterer’s disposal at a named port. In this case it is a 
condition precedent that she shall be placed at his disposal within a 
reasonable time after the making of the charterparty (f^). 

(2) The term is to run trom a specified date. In this case it is a 
condition precedent that the ship is to be placed at the charterer’s 
disposal on that date (a). 

(3) The term is to run, alternatively, from a specified date or from 
so soon thereafter as the ship has been placed at the charterer'^ 
disposal at a named port. Where the stipulation is in this forua 
the charterer cannot be compelled to accept the ship at an earlier 
date (5), nor can he repudiate the contract on the ground that she 
is not placed at his disposal on that date, since the shipowner is 
allowed a reasonable time thereafter within which to perform his 
contract (c). 

176. The charterer is usually given an option to continue the 
obarterparty for a further term (d ) ; and the shipowner is usually 


ip) As to notice of readiness to load, sec p. 186, post The ship is, 
ther^ore, bound to proceed to the port of loading, although she Sannot 
anive in time (Shuhrick v. Stdmond (1765), 3 Burr. 1637), and the charterer 
oannot be required to exeroise his option sooner {Moel Tryvcm (Oivnere) v. 
Weir (1009), 15 Com. Cas. 61). The court will not, however, grant an 
injunction to restrain the shipowner from proceeding elsewhere {Buoknall 
Brothers v. Totem d; Co. (1900), 83 L. T. 121, C. A., distinguishing De 
Mottos y. Oibson (1859), 4 De G. & J. 276, C. A., and Sevin v. Deslcmdes , 
(1060), 7 Jut. (n* s.) 837). 

iq) See pp. 142, 143. post. It is immaterial that the del^ is caused by 
an excepted peril {Smith v. Dart db Son (1884), 14 Q. B. D. 105), unless 
made specially applicable {Qranger v. Dent (1829), Mood. &; M. 475). Nor 
does the exercise of the option preclude the charterer from claiming 
damages f6r failure to send the ship {ifelson (Thomas) db Sons v. Dvndse 
East Coast Shippind Co., Ltd., [1907] S. C. 927). 

(f) GompareJlf'Jndrew v. Adams (1834), 1 Bing. (n. c.) 29 
(a) The charterparty may provide for a series of ships at intervals s 
see Potter (John) db Co. v. Burrell db San, [1897] lAl. B. 97, 0. A. i The 
Melrose Abbey (1898), 14 T. L. B. 202. ^ 

*(|) See Encyclopandia of Forms and Precedents, Yol. XIV., pp. 93," 96. 

(«*) TuOu V. HmoUtM (1877), 2 Q. B. D. 182, C. A. 

(a) Maoiceneie v. Liddell (1883), 10 B. (Ot. of Sees.) 705 (delivery* 
of the ship to the oharteier at 2.30 p.m. oU the day named hdd to be 
teo late). 

(5) Compare JAUle v. Stevenson db Co., [1696] A. C. 108. 

(o) Compare TuTiy v. Howling^ sitpra. 

id) See KncyoloptlHU^of Forms and Precedents, Yol. XIY., pp. 06, 98 9 
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d^ven the right of w^tibltrftwjlBg tha ship from the fharterer^BerTtce h 

before the expiration of the term if the hire is not duly pai4i(s), 

Provision is also asoally made for the cesser of hire in cer^n pww>- 
cases (/> 

(iii.) As to the Cargo. 

177 . A charterparty, except where the ship is chartered as a Description 
general ship (//), usually contains a description o£ the cargo which ^**"8®* 
is to be shipped (/t). Thp description may be framed in general 
terms, as, for instance, where the cargo is described as ’“wheat/' or 
it may go into details, and thus limit the application of the gei^eral 
words of description, as, for instance, where the cargo is described as 
“ battens/' and it is further stated what the dimensions of the battens 
are to be (i). In either case it is a condition of the contract that the 
charterer shall ship a cargo in accordance with the description (/c). 

If, therefore, the cargo actually provided by the charterer does not, 
substantially at any rate, correspond with his description, the ship- 
owner may refuse to accept it when tendered, since it is not the 
cargo which ho contracted to carry { 1 ). If, liowever, he accepts it in 
ignorance of its real character, he must be taken, in the absence of 
fraud, to have contracted to carry what was delivered to him (7?i), 

%lthough he is presumably entitled to recover from his charterer 
any flamages which he may have sustained by reason of the 

JJunford dh Co,, Ltd. v. Gia Anonima Maritima ITnzon (1911), 16 Com. Cas. 

181, uot following Po'pe v. Bavidge (1854), 10 Exoh. 78. A stipulation may 
be made to extend the time where the ship does not complete her voyage at 
the end of the pmiod for which she is chartered ; in this case the charterer 
is not precluded from sending the ship upon a voy^e which must necessarily 
extend beyond the period {Dcim Steam Shwping Co,, I4d. y, JBucknall 
Brothers (1900), 6 Com. Cas. 372; compare Bucknall Brotfters v. Murray 
(1900), 6 Com. Cas. 312 ; Be S.3. Istolc (Owners) cmd Drughom (1^02), 7 Com. 

Cas. 190, C. A.), though such a stipulation is not necessary (Gray Co. v. 

Christie <£? Co. ^889), 5 T. L. R. 677). The charterparty may, however, 
make the time specified for re-delivery of the essence of the contract ( Watson 
Steamship Co., Lid. v. Merryweather <& Co. (1913), 108 L. T. 1031). The 
charterer is not responsible for the loss of the vessel, after the expiration 
of i:be charterparty, by the act of God (Smith v. Jirummond (1883), (jab. 

& £1. 160). 

(e) See’EAoyclopaedia of Forms and Precedents, Vol. XIV., pp. 93, 98, 

^It is not necessary to demand payment before withdrawing the ship 

(Be Tyrer db Co. and Hessler db Co. (1902), 7 Com. Cas. 166, C. A.). The 
r^ht to withdraw may bo lost by accepting payment after it is due 
(S,S. Langford (Owiiers) v. Canadian Forwarding and Export Co. (1907). 

96 Jj. T. 669, P. 0.), or by permitting the charterer to load the ship (^eua 
Scotia Steel Co. v. Sutherland Steam Shipping Co, (1899), 6 Com, Cas. 106), 
but not by the mere giving of time«or by any acts of the master 4nne fp 
obedience to the charterer’s orders (Be Tyrer i Co. and BessUr db Co,, Wfra ) . 

(f) 8ee p. 106, post, , 

(i) See p, 100, post, 

(h) Se6 Encyclopffi^a of Forma and Precedents, Vol. XiV., pp. JlOO, 106, 

112 . ^ 

(i) Ibid;, p. 107. 

(Jc) Steamship Isis Co, v. Bahr, [1900] A* C. 840 ; Holman db Sons 
*Da8widres (1886), 2 T. L. B. 607, C. A. As to the effect of a misdescription, 
wh^ the bill of lading is qualified, see Lehem v. General Steam Favigalion 
Co. (1872), L. B, 8 C, P, 88. 

(l) Lebeau V. General Steam Navigation Co, eupra, per Gaov®, J., at 
p. 97. 

(m) Ibid., per Bbutt, J., at p. 95. 

* E 2 
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difference, such as, for example, tho diHerenoe oi freight, if 
any (n). 

178. The charterparty frequently gives the charterer an option 
to ship various kinds of cargo, which may be described as, for 
instance, “wheat and/or (o) seed and/or grain*’ (p). In this case 
the cargo tendered may be wholly composed of one of the specified 
kinds, or it may be a mixture of as many kinds as the charterer 
thinks fit, provided that the goods which make up the cargo 
correspond with the description in the charterparty (q). The only 
limitation upon the exercise of the option is that the cargo, whether 
all of one kind or not, must not be unreasonable as regards the 
nature of the goods which the charterer presents (r). The ship- 
owner cannot complain of the manner in which the option has been 
exercised and claim damages on the ground that, if the charterer 
had exercised the option differently, the freight payable would have 
been greater («). It is, therefore, not unusual to introduce a 
stipulation limiting the exercise of the option and specifying, in the 
case of those goods which are less profitable to the shipowner, the 
maximum amount which may be shipped (/)• 

179. Where the ship is chartered as a general ship, or under 
time charter, the charterparty is usually silent as to the kind of 
cargo which may be shipped, or describes it only as lawful 
merchandise (a). The charterer is in such case entitled to use the 
ship for the carriage of any goods within that description, provided 
that they are not forbidden by law to be shipped (&). 

The shipment of goods of a dangerous nature is not prohibited 
by law(c). If, therefore, the shipowner wishes to preclude the 


(n) Capper v. Forster (1837), 3 Biug. (n, c.) 938. 

(o) As to the effect of “ and/or,” see Stanton v. Eiehardson (1876), 3 Asp. 
M. L. C. 23, H. L., per Lord Cairns, L.C., at p. 24; Cuikbert v. Cumming 
(IS55), 10 Exch. 809, per Alderson, B., at p. 814; affirmed, 11 Exch. 
406, Ex. Ch. 

(p) See Enoyclopsedia of Forms and Precedents, Vol. XIV., p. 112. 
Where the list of specified classes of goods concludes with ^neral words of 
description, the ejuedem generis rule applies (TFomn v. Peabody (1849), 
8 C. B. 800 ; Southampton Steam Colliery Co, v. Clarice (1868), L. R. 4 Exch. 
73, per Kelly, C.B., at p. 78 ; affirmed Clfi^O), L. R. 6 Exch. 63, Ex. Oh.). 

(g) Moorsom v. Page (1814), 4 ^amp. 103 ; Southampton Steam Colliery 
Co. V. Clarke^ supra ; Stanton v. Eiehardsony supra, 

(r) Stanton v. Bichardson, supra, per Lord Cairns, L.C. 

(s) Moorsom v. Page, supra ; Irving v. Clegg (1834), 1 Bing. (n. C.) 63 ; 
Southamptqn Steam uoUiery Co, v. Clarke (1870), L. R. 6 Exch. 63, Ex. Ch. 
As to broken stowagjd, see p. lt)3, post * 

(0 See Encycloi^SBd^a of Forms and Precedents, Vol. XIV., p. 106. 

(a) Ibid,, pp.^94, 08. ^‘Lawful merchandise” means goods ordinarily 
shipped from the port of loading {Vanderspar d> Co, v. Dunean db Oo. 
(1891), 8 T. L. R. 30, where the term was hdd not cover Government 
stores) ; compare Warren v. Peabody, supra, per Maule, J., at p, 808, 
wnere “ produce ” was defined in similar terms ; Potter db Co, v. New 
Zealand Shipping Co, (1896), 64 L. J. (q. b.) 689, where a particular kind of , 
cargo was contemplate, but not specified. 

(o) Abbott on Shipping, 6rii ed., p. 270; 14th ed., p. 643; compare 
Cockbum v. Alexander (1848), 6 C. B. 791. The charterer cannot excuse 
himself for a failure to ship the proper cargo by showingthat he has put on 
board extra passongm {Liwis v. Marshall (1844), 7 Man. 8 e G. 729). 

(e) As to tne statt^jpir^^proyisionB relating to explosives and other goods 
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oharterar from sluppiim anch goods, he must insert a special atipu- 1 

lation in the contract Ql). Goods, however, which those employed on 
the shipowner's behalf may not on inspection be reasonably expecjbed 
to know to be of a dangerous nature (e) must not be shipped with* 
out notice (/); otherwise the charterer is responsible for any 
damage which may ensue (g). Where, on the other hand, the ship- 
owner is acquainted with the nature of the goods, whether by notice 
from the charterer or otherwise, and consents to carry them, he 
takes the risk upon himself and cannot hold the charterer respon- 
sible (7i). 

180 . A charterparty usually contains a stipulation relating to Amount of 
the quantity of cargo which is to be shipped (i), since, in the absence 
of any such stipulation, the charterer cannot be compelled to ship 
any particular quantity (k). The stipulation may specify the weight 
or measurement of the cargo; in this case the obligation of the 
charterer to ship the exact quantity specified (0 is, in practice, 
modified by the .introduction of qualifying words, such as “ say 
about ” or “ more or less The effect of these words is to give 

of a dangerous nature, see M. S. Act, 1894, bb. 440 — 449 ; Explosive 
Sabstances Act, 1883 (40 &; 47 Viet. c. 3) ; p. 79, ante, p. 345, post ; title 
ExploS ves, Vol. XIV., pp. 384, 385. 

(d) See Encyclopaedia of Forms and Precedents, Vol. XIV., p. 98. 

(e) It is immaterial that the charterer is not aware of the dangerous 
nature of the goods (Bamfield v. Ooole and SheMeUl Transport Co., Lid., 

[1910] 2 K. B. 94, C. A., discussing Brass v. Maitland (1856), 0 £. & B. 470, 
and Acaios v. Bums (1878), 3 Ex. D. 282, C. A.) ; see, contra, WiUiamsv. 

East India Go. (1802), 3 East, 192. 

(^ Brass v. Maitlayid, supra; followed in Farrant v. Barnes (1862), 11 
C. B. (n. s.) 553, 663; Hutchinson v. Guion (1858), 5 C. B. (N. 8.) 149; 
compare Alston v. Herring {ISHQ), 11 Exch. 822. 

(0) Brass v. MaiUand, supra ; Ohrhff v. Briscall, The ** Helene'' (1866), 

L. E. 1 P. C. 231. A corresponding responsibility is imposed on a ship- 
owner who carries dangerous goods without notice to the owners of the 
goods (Dunn v. BucknaU Brothers, Dunn v. Donald Currie db Co., [1902] 

2 K. B. 614, C. A.), 

(h) Acatos V. Burns, supra, as explained in Bamfield v. Ooole and Sheffield 
Traneport Co., Ltd., supra ; Brass v. Maitland, supra. But the shipowner 
cannot be called upon to adopt an extraordinary and expensive mode of 
stowage, and is entitled to assume that his shipper has taken every proper 
precaution to prevent dangerous consequences (Ohrloff v. Briscall, The 
** Helene,'" supra) 

(1) See Encyclopeedia of Forms and Precedents, Vol. XIV., pp. 100, 106, 

112. The charterer is not bound to provide ballast (Moorsom v. Page 
(1814), 4 Camp. 103 ; Irving v. Clegg (1834), 1 Bing. (n. C.) 63). 

ik) Thompson v. Small (IS45), 1 C. B. 328, per Tindal, C.J., at p. 363 ; 

James {Lady)^, East IndiaCo, (1786), cited in Abbott on Shipping, 6th ed., 
p. 279 ; 14th ed., p. 679. 

({) Abbott on Snipping. 14th ed., pp. 662 et seg. ; Coekhumv, Ahxamder 
(1848), 6 G. B. 791 ; Caffin v. Aldn^e, [1696] 2 Q. B. 648, C. A. 

(ia) See the cases cited infm. The contract may impojse an outside 
limit exceeding” a speoiAed quantity (Jardine, Matheson ds 0^'v. 

Clyde Shipping Co., [1910] 1 K. B. 627). ' Far a case in which an option 
was given to ship a further quantity, see Shipton, Anderson dc Co. v. 

* Weif Brothers dh Co. [1012] 1 K. B. 674 (where the option was to 
ship a further 8 per cent., and it was held timt this was to be calculated 
ujj^n the amount specified, and not upon that amount plus the maigin 
flilowed by the confraot). The damage claimed for failure to furnish a full 
cargo Are sometimes termed ” dead freight.” For the measure of damages 
see pp. 207 ei eeq., post. ^ 
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1. the charterer a reasonable m^giii(n>; be does not therefore bre^lf 
l^iarter' his contract by delivering a quantity greater or less than thait 
parties. specified, provided that, in spite of the difference in quantity, be 
does pot exceed or fall short of the margin alloTved(o). More 
usually the stipulation provides that the charterer is to ship a fuU 
and complete cargo (p). In this case, unless the capacity of the 
ship has been fraudulently misrepresented (q) or unless it is the 
subject of a condition (r), the charterer must provide a cargo which 
will fill the whole of the cargo space in the ship (a). He cannot, how- 
ever, be called upon or claim the right to fill those parts of the ship in 
which it is not usual to carry cargo (t), although it may be possible to 
do so (a). Nor can he be required to ship the cargo packed in any 
other than the usual packages (b), or, where the space occupied in 


(n) Alcock V. Leeuw cfr Co. (1883), Cab. & El. 98 (10 per cent.) ; Miller v. 
Bomer db Co., [1000] 1 Q. B. 691, distinguisbing Morris v. Levison (1876), 

1 C. P, D. 155 (3 per cent.) ; SpeUtS Anonyms L* Indmtrielle EmBO-Belge 
V. Spholefield (1902), 7 Com. Cas. 114, C. A. (5 per cent.); Jardine, 
Matheson dj Co. v. Clyde Shipping Co., [1910] 1 K. B. 627. For a case 
in which a specific cargo was shipped, its quantity being wrongly described, 
SCO Gibbs V. Grey, Grey v. Gibbs (1857), 2 H. & N. 22, where it was held 
that freight was payaole only on the quantity shipped. 

(o) As to the eueot of a stipulation to provide a full and complete cargo, 
specifying the quantity, see Morris v. Levison, supra ; Carlton Steamshvp 
Co. y. Castle Mail Packets Co., [1897] 2 Q. B. 485, C. A. ; and compare 
Potter V. New Zealand Shipping Co. (1895), 1 Com. Cas. 114; Ca-ffln v. 
Aldridge, [1895] 2 Q. B. 648, C. A., where the words “ full and complete ** 
wore struck out. 

(p) Cuthbert v. Camming (1856), 11 £xch. 405, £z. Ch. ; Lawson v. 
Burness (1862), 1 H. & C. 396 ; Furness v. Tennant, SotM Co. (1892), 8 
T. L. K. 336, C. A. ; and see the casos cited in the preceding and the 
following notes. The word “ cargo ** by itself means an entire loading 
of the vessel (Borrowman v. Drayton (1877), 2 Ex. 1). 15, C. A. ; Jardine, 
Matheson Co. v. Clyde Shipping Co„ supra), but is not equivalent to 
“ full and complete ” cargo {Miller v. Bomer (& Co., supra). 

{q) Hunter v. Fry (1819), 2 B. & Aid. 421 ; Thomas v. Clarke and Todd 
(1818), 2 Stark. 450. 

(r) Barker v. Windle (1856), 6 E. & B. 675, Ex. Ch. ; compare The 
** Norway'* (Owners) v. Ashhurner, The ** Norway" (1865), 3 Moo. P, C. 0. 
(N. 8.) 245. 

(a) Hunter v. Fry, supra; Steamship Heathfield Co. v. Bodenaeher (1896), 

2 Com. Cas. 56, C. A. ; compare Barker v. Windle, supra ; Thoniae v. 
Clarke ernd Todd, supra ; see, furthW, pp. 191 of seq., post. As to the effect 
of a fire destroying cargo after shipment, see pp. 201, 202, post 

(f) Mitchesonv. Nicol (1862), 7 Exch. 0^ ; Neill v. Bidley (1854), 9 Exofi. 
677 ; Jcurdine, Matheson db Co, v. Clyde Shipping Co., supra, as reported 
(1910), 15 Com. Cas..l93, 200 compare Qouia v. Oliver (1840), 2 Man. & Q. 
208 . Freight is p^able to the shipowner, if goods are so carried ( MiUsheson 
V. Nicol, supra i The " Ursula BrigM" Steamship Co. v. Biptey (1903), 8 
Com. Cas. 171), even where the shipper has contracted with tne ohaTtexers 
(NeiU V. Bidley, supra), unless the charterer has been compelled by the 
shipowner to fill Bu<m spaces, and has filled them under protest (Jardme, 
Matheson db Co. v. Clyd^ Shipping Co., supra, where the charterer was 
held entitled to recover the freight back after payment). 

(a) Thus, ho is not entitled to the use of the cabins for passengers (Shaw, * 
SaviU db Co. v. Aitken, Lilburn db Co. (1883), Cab. & £1, 196). As tod^ck 
cargo, see p. 206, post. 

(o) Benson v. Schneider (1817), 7 Taunt. 273 ; OwthJbert v, Oumming 
(1956), 11 Exoh. 405, Ex. Ch. ; compare Haynes v. Holliday (1831), 7 
Bing. 687. 




Par* yn.^CifiiOAdil or Gktoos. 


to wolght yarieo aocoi'ding to the eondition of the odrgo, to 9 *ot. i. 

tooder It in any other than the normal condition of such cafgOeS at (llUUie^ 
the season l^hen it id shipped (c). If the cargo as shipped is a fdll 
and complete cargo, it is immaterial that there is a large space 
left which might have been filled if a different mode of packing had 
been adopted, or that more cargo could have been carried if the 
goods tendered had been more compressed (d). The stipulation 
may, however, provide that goods are to be shipped for broken 
Stowage (c), in which case the charterer is bound to fill any space 
which may be left after the specified cargo has been shipped (/). 

On the other hand, if only a portion of the ship’s cargo space is 
chartered, the shipowner is entitled to carry goods for his own 
profit in the remaining space (^). He is also entitled to ship goods 
in place of ballast, provided that he does not encroach upon the 
cargo space proper (A). 

181. The shipowner in his turn must provide a ship capable of Duties of 
carrying the specified quantity of cargo (i). Where, however, the shipowner, 
cargo supplied is so bulky that the specified quantity cannot be 
carried if proper methods of stowage are adopted, he cannot fie 
required to adopt an improper method for the purpose of enabling 
the whole cargo to be taken on board (k). 


(iv.) Ae to the Freight or Hire. 

182. A voyage charter may contain various stipulations as to Voyage 
freight {1). The stipulation may provide for the payment of a 
lump sum as freight (ni). Such sum is not, strictly speaking, freight 
at all, but is in the nature of a rent for the use and hire of the ship 
on the agreed voyage (n). It is, therefore, payable irrespective of 
the quantity of cargo put on board (o) or delivered Except 

{t) Steamship Isis Co, v, Bahr, [1900] A. C. 340 (wet wood pulp frozen). 

(d) Outhhert v. Gumming (1856), 11 Exoh. 406, Ex. Cli. ; Furness v. 
TmnanU Sons (& Co, (1892), 8 T. L. R., 336, C. A. ; Steamship Isis Co, v. 

Baht, supra, 

(e) See Encyclopsedia of Forms and Precedents, Vol. XIV., p. 106. 

Where the ohortercr has an option as to what kind of cargo he will supply, 
the stipulation as to broken stowage may apply to one kind of cargo and 
not to another {Duckett v. Satierfteta (1868), L. R. 3 0. P. 227). 

(f) Cole V. Meek (1864), 16 C. B. (n. s.) 796. 

(a) Caffin V. AldridgS, [1805] 2 Q. B. 648, C. A. 

(h) Towse V. Henderson (1860), 4 Exoh. 890. 

(i) A guarantee of the ship’s carrying capacity in general terms is not 
to bd construed as ^plyiug to % particular kind of cargo {Carnegie v* 

Conner (1889), 24 Q. B. D. 46). 

{tc) Maekill v. Wright Brothers 4b Co, (1886), 14 App. Cas. 106. 

{1) See Encyclopaedia of Eoriud and Precedents, Vol. XlV., pp. 100, 107, 
ll3. 

(m) As to lump freight, see, further, pp. 310, 311, post. 

in) The ** Norway'^ {Owners) v. Ashhufner, The ** Norvbay** (186^,3 
Moo. P. C. C. (N, 8.) 246. 

> (o) Sohinson V. Knights (1373), L. R. 8 0. F. 466 ; Blmehet v. PoweWe 

Limtitii CoUieries Co. (1874), L. R. 9 Exch. 74, where the consignee was 
helA liable t6 pay full freight, though the quantity stated in the biB of 
lading incoiteot. 

{Ul The ^*Ndtway" (OwneT^s) V. Ashbufner^ Th6 eu^; 

Shipping Co. V. AmUage (1873), L. R. 0 Q. B. ol Ex. Ch.; 
find ^ee Ua/rmiiig ls.8. Co. V. TUmos, [1913] jS E. B. 191, C. A. 
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Scot. l. \vhere the freight is a lump sum, the oharterparty specifies the rate 
CSiarter- at which the freight is payable, and the unit of weight or measure- 
IMurtles. ment upon which the amount payable is to be calculated (9). 
Different rates of freight are usually specified where the cargo is to be 
composed of dilToront kinds of goods (r), or where the charterer has 
the option of ordering the ship to ports in different areas (a). 
Since, in the absence of any stipulation to the contrary, freight is 
payable on the cargo as delivered (t), and is not due until delivery (a), 
provision may be made for freight to be payable on the cargo as 
shipped {b), and also for the payment of at least a portion in 
advance (c). In any case, it is usually provided that sufficient cash 
for the ship’s ordinary disbursements (d) is to be advanced to the 
master, if required by him at the port of loading ; such advance, 
which is to be free of interest and commission, is to be deducted 
from the freight with the cost of insurance thereon (^). The 
charterparty may expressly provide that the freight is to be in full 
of trimming and of all port charges, pilotages, and consulages on 
the 8hip(/), 

Time chirter. 183. A time charter usually provides for the payment of a 
stipulated sum per month (^) as the hire of the chartered ship (A). 
It is usually provided that the hire, or, as it is often called, the 
freight, is to be paid in advance (i) ; otherwise the ship may be 


(g) See p. 308, post, 

(r) See EnoyclopaBdia of Forms and Precedents, Vol. XIV., pp. 103, 
113. Special provision is usually made, when cattle are to be carried, as 
1o the carriage of the necessary fodder (Holland d Co, v. Pritchard d Co. 
(1890), 12 T. L. R. 480; British and South American Steamship Co, v. 
Anglo^ Argentine Live Stock and Produce Agency (1902), 18 T. L. R. 382). 

(«) Oibhens v. Buisson (1834), 1 Bing. (m. c.) 283; Fenwick v. Boyd 
(1846), 15 M. & W. 632 ; Newmian and Dale v. Lamport and Holt, [1896] 

1 Q. B. 20; see Encyclopaedia of Forms and Precedents, Vol. XIV., p. 112. 
(0 See pp. 307, 308, post. 

(а) See p. 303, post. 

(б) See p. 310, post ; compare lihicyclopaedia of Forms and Precedents, 
Vol. XIV., p. 100. 

(c) See pp. 103, 311, post. 

(d) For a special agreement relating to bonuses payable to officers and 
men, see Miles v. Haslehwst d Co. (1906), ^3 T, L. R 1 42, where the telegram 
authorising the master to pay the Imnnses was framed in ambiguous terms 
and the ohartereis were held bound by the construction placed upon the 
telegram 1^ the master. 

(e) See Enoyolopecdia q£ Forms and Precedents, Vol. XIV., pp. 107, 114. 

As'tP when such advances are to be treated as payments on account of 
freight, see p. 313, post. * ^ 

(J) See Rnoyolopesdia of Forms and Precedents, Vol. XIV., p. 101. 
This stipulation, is, however, unnecessary ; see p. 218, mst. For special 
stipulations throwing port charges and pilotages on the charterer, see 
FiUlh Y. East India Co. (1821), 4 B. & Aid. 630 ; Newmm and Dale v. 
Lampori and Holt, [1896] 1 Q. B. 20. For loading expenses generally, see 
p. ilBj^ost. 

(g) This is a calendar month {JoUy v. Young (1794), 1 Esp. 186); see . 
title Tiux^, Vol. XXVIL, p. 437. Where freight is made payable in pro- 
portion lor part of a mouth, a fraction of a day is to be reckoned as a 
whole day (Angier Brothers v. Stewart Brothers (1884), Cab. & El. 367). 

(h) See Enoyelopesdia qI Forms and Precedents, VoL XIV., pp, 93, 97« 

A full month’s payment must be made in advance, even though 

ship will in aR j^bability be redelivered to the shipowner before the 
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withdrawn b; tba shipowner (k). The charter usually pro’vides thsit Bikr. i. > 
it &e ship is lost, any freight paid in advance and not eateed (2), C3iiiftn<< 
reckoning from the date of the loss, is to be returned to the ilwHiM. 
charterer (m). If, however, the ship is not lost, but merely delayed, 
the hire continues to be payable, notwithstanding the loss of time (n), 
unless the delay is attributable to the shipowner’s default (o), or to 
some excepted cause (p). It is usually stipulated that, in the event 
of time being lost for u^ore than twenty-four hours through the 
breakdown of machinery or damage preventing the working of the 
ship or her tackle (;), payment of freight is, except in certain 
specified cases (r), to cease until the ship is in an efficient state to 
resume her service (s). 


(v.) As to Siyning Bills of Lading, 


184. A voyage charter frequently provides for the use of a 

expiration of the month {Tonnelier and Bolckow, Vaughan ^ Oo, v. Smith, 
Weatherill db Oo. (1897), 2 Com. Cafl. 258, C. A. (where the stipulation pro- 
vided for a proportionate payment for part of a month) ; compare Reir^eer 
Steamship Co. v. Forslind db Son (1908), 13 Com. Cas. 214, C. A.). 

(fc) See Encyclopaedia of Forms and Precedents, Vol. XIV., pp. 93^ 98 ; 
pp. 98, 99, ante. On withdrawal the shipowner is only entitled to olaim 
freight for the time during which the ship was actually in the charterer’s 
service (Wehner v. Bene Steam Shipping Co., [1905] 2 K. B. 92). 

(l) As to when tho freight is not earned, see Gibbon v. Mendez (1818), 
2 B. & Aid. 17, where it was hold that no freight was earned if the ship 
never reached lier first port abroad, the charterparty providing for the first 
payment of freight wi^in ten days after arrival at such port; Smith v. 
Wilson (1807), 8 East, 437 ; Mackrell v. Simond and Jlanhey (1776), cited 
in Abbott on Shipping, 5ih ed., p. 332 ; 14th ed , p. 743 ; 2 Chit. 606. 

(m) See Encyclopaedia of Forms and Precedents, Vol. XIV., pp. 65, 98. 

(to) Havelock v. Oeddes (1809), 10 East, 655 (repairs) Ripley v. Scaife 

(1826), 6 B. & C. 167 (repairs) ; Moorsom v. Greaves (1811), 2 Camp. 627 
(blockade); Inman Steamship Co. v. Bischoff (1882), 7 App. Cas. 670; 
Hough <& Co. V. Head (1885), 54 L. J. (Q. B.) 294 (where a stipulation pro- 
viding for cesser of hire was held not to apply to tho particular cause of 
delay: affirmed on other grounds, 55 L. J. (q. b.) 43, C. A.); Brown v. 
Turner, Bnghtman db Co., [1912] A. C. 12. 

(o) Abbott on Shipping, 5th ed., p. 280; 14th ed., p. 679. 

(p) AJctieselskahet et Lina'' v. Turnbull db Co., [1907] S. C. 607. 

{q) Burrell db Sons v. Green {F.) db Co., [1914] 1 K. B. 293. Where the 
breakdown does not extend to the ship’s tackle hire will be payable in respect 
of the time occupied in discharging the ship, although, in consequence of 
the breakdown, no hiro is due in respect of the time occupiea on the 
voyage {Hogarth v. Miller, Brother db Co., [1891] A. C. 48, where the ship 
was towed from Las Palmas to Harburg). In that case, however, there 
was a special arrangement as to the expenses of towage, and it was sug- 
ffested that if the shipowner had himself provided the tug, he might 
nave been able to olaim on a quoXvtum meruit as for a substituted semoe 
{ibid-f per Lord Watson, at p. 60, and per Lord Herschell, at p. 04) ; 
see also The Durham City (1889), 14 P. D. 85 ; Oiertsen v? TurnbM Co., 
[1908] S. 0. 1101. 

(f ) Compare Re Traae and Lennard db Sons, Ltd., [1904] 2 K. B. 377, («» A., 
whare a special stipulation provided that detention by ice was to be for 
account of charterer unless caused by breakdown of steamer, and it was 
, held l^at the inability of the ship to reach her port of destination before it 
was closed by ice, owing to the necessity of repairs tlirough damage on the 
voyi^, was oblmj^ by oreakdown, and therefore the cesser of hire clause 
applied. 

(s) J^raepr <mc2 White v. Bee (1900), 17 T. L. R. 101 twhere pilotage was 
payable by the charterers^ and it was held to be immaterial that the 
damage was due to thej9ilot*s nedigence) ; and see Rncyclopmdia of Forma 
* and Precedents, Vol. XlV., pp. 94, 97 ; compare Beatsonv. Sehanek (1803), 


Signiog blllfl 
of lading. 



10 $ 


Shifbivq^ and Navigation. 


sbot. 1. 
Ourter- 
parties. 


ProvisioDB as 
to freight. 


speaifiod fovm of bill of lading (0- It ip upually stipulated tbat'the 
bill of lading is to be signed subject to the qualitication that the 
quality^ condition and weight or quantity of the cargo shipped is 
unknown (u) ; where, however, the stipulation is that the master is 
to give u clean bill of lading, no qualifications may be inserted (v)- 
The conditions (a) of the charterparty may be expressly incorporated 
into the bill of lading (b ) ; and provision may be made for the number 
of sets of bills of lading which the master may be required to sign (c), 
and for the signing of the bills of lading within a specified time (d). 

185. As the master cannot, in the absence of express stipulation, 
be required to insert in the bill of lading a less rate of freight 
than that reserved by the charterparty (<?), it is not unusual, where 
the charterer intends to sublet the ship or to employ her in the 
carriage of gpods belonging to third persons, to pro^e that the 
master is to sign bills of lading at any rate of freight without 
prejudice to the charterptirty (/)• The object of this provision is 
to facilitate the handling of the cargo by the issue of bills of lading 
direct to the shippers (^), and to prevent the inconvenience which 
exists whore the charterer takes a bill of lading to himself from the 
master and issues his own bills of lading to the shippers (h). It 
becomes necessary, under such a provision, in the interests of the 
shipowner either to stipulate for the payment in advance of the 
difference, where the bill of lading freight is less than the chartered 


3 East, 233. After the ship having put back for repairs becomes efficient, 
hire is payable for the voyage from the port of repairs to the place where the 
accident happened {Vogeman v, Zemzihar Steamship Oo„ Ltd. (1902), 7 
Com. Cas. 254, C. A. ; compare Be Traae cmd Lennard db 8on8,Ltd.t [1904] 
2 K. B. 377, C. A.). 

(t) See Encyclopaedia of Forms and Precedents, Vol. XIV., pp. 102, 108, 
118. As to bills of lading generally, see pp. 144 et seq., post. 

(u) See Encyclopaedia of Forms and Precedents, Vol. XIV., pp. 102, 108. 
As to the effect of this qualification, see p. 15G, post. 

(^) See p. 151, post. 

(a) The exceptions of the charterparty (Berraino db Bons v. CampheUt 
[1891] 1 Q. B. 283, C. A. ; Diederiohsen v. Farquharson Brothers, [1898] 
1 Q. B. 160, C. A.), or other stipulations (Gardner v. Trechmann (1864), 
16 Q. B. D. 154; Oullischen v. Stewart Brothers (1884), 13 Q. B. D. 317, 
C. A.), are not incorporated, unless the stipulation expressly so providos 
(The Northumbria, [1900] P. 292) ; see pp. 176, 111, post. For a form of 
stipulation incorporating the oxqeptions and other stipulations of the 
charterparty, see Encyclopaedia of Forms and Precedents, Vol. XIV., p. 108. 

(b) See ibid., p. 102. As to incorporation of the charterparty in the 


bill of lading, see, further, pp. 175 et seq , post. 
See %oyclopiedia of Fo: 


As 


(o) See Enoyclopiedia of Forms and Precedents^ Vol. XIV., p. 109. 
to sets of bfils of lading, see p, t51, postT 

(d) For a breach of this Btii>u}ation the charterer is only entitled to 
recover the actu«d damage sustained, notwithstanding that a fixed sum is 
made payable for each day that the bill of lading remains unsigned 
if ones V. Hough (1879), 6 Ex. D. 116, 0. A.; The Pnneess (1894), 70 
T. 388 ; Bayner v. Bedenakiieholaget Oondor, [1896] 2 Q. B. 289). 

(s) Hyde v. Willis (1812), 3 Camp. 202. As to the authority of the 
master to sign bills of lading generally, see pp. 163 et seq., 173 et seq., post. 
As to the effect of this stipulation, see p. 174, post. 


PP 




g) As to the effect of a bill of lading issued direct to the shipper, see 
168, 169, post 

german y. Boy at fixcherngo Shipping Oo, and Patton^ June, db Co. 
j. Cab. & 413, As to theeffeot ol a stipuiatiQU that tpe master is 

tq be the charterer’s agent in signing bills of lading, see Hemieon r. 

BUqmhip Oo. 0903), 19 T, li. ft. 3B6 ; and see p. 176, post > 
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itsighii (i), ox to give bifii i lien for the chartered freight over all ^wr- i. 
goods carried and over all freights payable to the charterer (A;), 

The oharterer may also be required by an express stipulation to tfaitteli. 

indemnify the ehipowner from all consequences or liabilities that 
may arise from the master signing bills of lading or in complying 
with them(0. 

(vi.) Aa to Kxcejyted Perila lielitvtny the Shipowner, 

186. Since the shipowner is, at common law, responsible as an Kxtent of 
insurer for the safety of the goods carried on his ship, except where shipowner’s 
his failure to carry safely is attributable to the act of God or the 
King’s enemies, or to an inherent defect in the goods, or to the default 
of their owner {m), it is usual for the charterparty to contain an 
express stipulation specifying certain perils as excepted from the 
Contract (w). The effect of this stipulation is to relieve the ship-* 
owner from responsibility either for the safety of the goods or for 
the performance of the contract of carriage (o), whenever loss or 
damage is occasioned to cargo or the performance of the contract is 

(i) Byrne v. Schiller (1871), h. R. 6 Exch. 319, Ex. Ch. ; Gardner v. 

Trechmarm (1884r), 16 Q. B. D. 164, 0. A. ; compare Carr v. WatlAchian 
'Petroleum Co,, Ltd, (1867), L. R. 2 C. P. 468, Ex. Cli., whore the charterers, 
beinc unable to supply a cargo, guaranteed a speoifed sum if the ship was 
employed elsewhere, and were held liable notwithstanding the loss of the 
ship; And&>8on, Anderson <& Oo. v. English and American Shipping Go., 

Ltd., and BowriHg (G. J.) Go. (1895), 1 Com. (Jas. 86. 

{k) Such a stipulation is not binding on third parties unless incorporated in 
the bill of lading (Turner t. Haji Qoolam Mahomed Azam, [1904] A. C. 826, 

P. C.). Notice of the charterparty is not sufficient [Ohappel v. Comfort 
(1861), 10 C. B. (N. s.) 802), or even a reference to the rate of freight fixed 
thereby (i^/y v. Chartered Mercantile Bank of India (1866), L. R. 1 C. P. 

689; Gardner v. TrechTritmn, supra) ; see p. 176, post. 

(1) See Encyclop®dia of Forms and Precedents, Vol. XIV , p. 99. If, 
therefore, the charterparty contains a negligence clause, and the charterer 
presents bills of lading which do not contain a negligence clause, the charterer 
must indemnify the shipowner against any loss occasioned py the omission 
of the negligence clause (Milbum <6 Go. v. JamaUa Fruit Importing and 
Trading Co. of London, [1900] 2 Q. B. 640, 0. A.). The stipulation does 
not, however, apply where the loss is occasioned by the original unsea- 
worthinoss of his ship (Park v. Duncan dk Son (1898), 26 R. (Ct. of Sess.) 

628). 

(w) Liver Alkali Go. v. Johnson (1874), L. R. 9 Exch. 338, Ex. Ch. ; 

Nugent v. Smith (1876), 1 C. P. D. 423, 0. A. ; Uill v. Scott, [1895] 2 Q. B. 

371; see p. 326, pOst. He may by public notice limit his liability (Evans 
V. Soule (1813), 2 M. & S. 1 ; Phillips v. Edwards (1859). 3 H. & N. 813). 

As to tail Way companies carrying goods by sea, see titles Carriers, Vol. IV., 
pp. 28, 29, 36; Railways and (3anal», Vol. XXIII., p. 636; Wisterri 
meotrie Co* v. Great Eastern Bail. Co., [1913] 3 K. B. 16. 

( 7 ») See Encyclopiedia of Forms and Precedents, Vol. XIV., pp. 96, 99^ 

102, 108, 116. The implied warranty of seaworthiness (as t(f which see 
pp. ISO et seg., 211 et seq., post) is not excluded by reason of the exceptipns 
(Steel V- State Line Steamship Go. (1877), 3 App. Cas. 72, followed m Gilroy, 

Sons <& Co. V. Price dSf Co*, [189^ A. C. 56 ; TatSersall v. National Steamship 
• Co. (1884), 12 Q. B. D. 297; The Olenfruin (1886), 10 P. D. 103; Ship 
** Maori King*' (Owners of Cargo) v. Hughes, [1895] 2 Q. B. 660, C. A.), 
but ft may be expressly modified (Cargo eso Laertes (1867), 12 P. D. 187). 

Sometimes the contract excludes liability except for certain specified periU 
(Bast India Co. r. Tod (1788), 1 BrO. ParL Oas. 405). 

(o) The onus of proving that an exception applies rests on the shipowner 

^Taylot V. Liverpool afsd wOdt Westerri Steam Co* (1674), 1/. B. 9 Q. B. 546); 
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Shot. 1. prevented (p) by reason of any of the perils therein specified ($). 

CSuurter- The perils which are usually (r) excepted from the contract are the 

parties, act of Ged, the King’s enemies, restraints of princes and rulers, 
perils of the seas, fire, barratry, pirates, collisions, strandings and 
accidents of navigation, but defects, leakages and breakages, and 
negligence of servants are also in practice frequently excepted. 

Act of God. 187 . Tho act of God. Though this exception is implied at 

common law (a), it is generally inserted in the stipulation, probably 
to prevent any possibility of the inference being drawn, from its 
omission from a list of excepted perils, that the parties did not intend 
to include it (t). It denotes natural accidents, such as lightning, 
earthquake and tempest (a). To exempt the shipowner, he must 
show that the accident was due to natural causes directly and 
exclusively, and not to human intervention (b), and that it could 
not have been prevented by any amount of foresight, pains, and 
care reasonably to be expected from him (c). 

King's 188 . The King’s enemies. This exception is also implied at 

enemies. common law (d), but is in practice always inserted in the stipula- 
tion. It applies only to the acts of public enemies, that is to say, 
hostile acts committed by the forces of a state at war with the 
United Kingdom («), or, if the ship chartered is a foreign ship, with 
the country to which the ship belongs (/ ). 

(p) Prevention by any other cause not excepted in the contract is 
insufficient {The Patria (1872), L. B. 3 A. & E. 436). It is, further, the 
duty of the shipowner to re])air the damage and proceed if possible, 
notwithstanding the happening of an oxcepted peril {Aeeicuraeioni 
Generali v. S.S.nessie Morris Co,, [1892] 2 Q. B. 652, G. A. ; see p. 222, post), 

{q) As to the application of the doctrine of proximate cause, see pp. 232, 
233, post ; as to when the excepted perils begin to be operative, see p. 202, 
post This list of penis should be compared with the perils enumerated in 
title Insurance, Vol. XVIL, pp. 432 et sea. 

(r) It is impossible to deal in detail with all the varieties of exceptions 
which may be introduced to meet particular cases. Such exceptions as 
have been judicially considered, apart from those referred to in the text, 
supra, and pp. 109 — 118, post, are dealt with in connexion with the duties 
of the shipowner which they modify. As to the exceptions relieving the 
charterer, see pp. 129 et seq , post 

(s) Nugent v. Smith (1876), 1 0. P. D. 423, C. A. ; Abbott on Shipping, 
6th ed., p. 261 ; I4th ed., p. 677 i Thompson v. Brown (1817), 7 Taunt. 
666; and see titles Contract, YoL VII., pp. 428, 429; Negligence, 
Vol. XXL, pp. 467, 468; Tort, Vol. XXVII., pp. 492 et seq, 

(t) As to application of the maxim expressum facit cessare taciturn,^* 
see title Deeds and Other Instruments, Vol. X., p. 442. 

(a) Abbott on Shipping, 6th ed., p. 261 ; 14th ed., p. 577. A leak caused 
by rats is not within, the exce]>tion {Dftle v. Hall (1760), 1 Wils. 281), nor 
is a loss which is attributable to the sweating of the cargo ( The Bareore^ 
[1896] P. 294). . 

(5) The exception does not apply where, though the loss is occasioned 
by the act of God, the efficient cause, without which the act of God would 
have been inoperative, was negligence (Siordei v. H'aU(1828), 4 Bing. 007) ; 
an3 see title Negligence, Vol. XXI., pp. 467 ei seq, 

(o) Nugent v. Smith, supra, per James, L. J., at p. 444. 

(d) Abbott on Shipping, 5th ed., p. 251 ; 14th od., p. 677. 

(e) It therefore does not apply to coniisoation in time of peace {Spence 
V. Ohodwioh (1847), 10 Q. B. 517). 

(f) Bussell V. Niemann (1864), 17 C. B. (n, s.) 163 : compare Beid v. 
Sfiwins, AveruY. Bowden (1866), 6 £. 5s B. 953, 962, £x. Ch., where a 
special stipulation^in a charterparty between two British subjects providins 
for what was to be done ** iu case of war having commenced ” was held 
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189 . Beatramte of princas and rulers. This exception inaludes sbot, /; 
every case in which the voyage is interrupted by lawful authority (jf). Cllsrte^ 
It therefore applies to seizure of the ship or cargo or of both by the 
government either of the United Kingdom or of a friendly country Reatrainis of 
for state purposes (A)«, is not» however^ necessary to prove an princes and, 
actual seizure («). It is sufficient if the performance of the contract 
is rendered impossible by an embargo (A;)» or by a prohibition 
against landing the cargo (l\ or otherwise by any intervention of 
the forces of the government concerned, such as, for instance, 
in the case of war breaking out between two friendly states, a 
blockade at the port of discharge, whereby it becomes useless to 
send the ship to the port of loading (m), or a siege, by which it is 
rendered impossible to carry the cargo to its destination (w). The 
exception does not, howefver, apply where performance becomes 
impossible by means of the act or decision of any court or judicial 
tribunal (o) ; nor does it apply, even where the word people ” is 
included, to the plundering of the cargo by a mob, since the word 
** people ” is to bo construed in connexion with the other words of 
the exception, and means the supreme power of the country (p). 

not to apply to the commencement of war between two foreign states. In 
all probability it does not apply to the acts of pirates {BusseU v. Niemann, 

(1864), 17 C. B. (N. s.) 163, per Btles, J., at p. 175; compare Fonrard v. 

PiUard (1786), 1 Term Rep.- 27, per Lord Mansfield, C.J., at p. 34). 

{g) Bueeell v. Niemann, supra, per Byles, J., at p. 176 ; Bruce v. 

Nicolopulo (1856), 11 £xch. 129. Civil war is within the exception {8mUh 
and Service v. Bosario Nitrate Co., [1894] 1 Q. B. 174, C. A.), but not, 
apparently, an unauthorised seizure by government officials (Evans v. 

Ilutton (1842), 6 Scott (N. B.), 670). Delay in quarantine does not fall 
within the exception (AkUeseiskahet et v. Turnbull ds Co., [1007] 

S. C. 607). 

(A) Crew, Widgery dt Co. v. Great Western Steamship Co., [1887] W. N. 

161. But a seizure due to the negligence of the shipowner in taking on 
board prohibited goods is not wi&in the exception (Ihinn v. Bucknall 
Brothers, Dunn v. Donald Currie ds Co., [1902] 2 K. B. 614, C. A.). On 
tbe other hand, if the contract does not contain any such exception, the 
shipowner is liable, even though there is no ground for the seizure 
(Gosling v. Higgins (1808), 1 Camp. 461). 

(0 See the cases cited in notes (^)— (to), infra. 

(k) Botch V. Edie (1706), 6 Term Rep. 413. 

({) A'libert v. Gray (1861), 3 B. &S. 163 ; MiUerv. Law Accident Insurance 
Co., [1903] 1 K. B. 712, C. A. There must be an actual prohibition, not 
merely a belief in its existence (Brunner y. Webster (1000), 5 Com. Cas. 167). 

(tro) Geipcl v. Smith (1872), L. R. 7 Q. B. 404. A reasonable appre- 
hension of seizure is sufficient (Atiderson v. The ** San Boman (Owners), 

The ** San Boman'* (1873), L. R. 6 P. C. 301 ; Nobel's Explosives Co. v. 

Jenkins d Co,, [1896] 2 Q. B. 326).* On the other hand a contract to run a 
blockade is not unlawful (The Helen (1865), L. R. 1 A. & £. 1), and an 
action may be brought for its breach, the measure of dejnages depending 
upon whether, in the opinion of the jury, the blockade could have been 
successfully run (Medeiros v. HiU (1832), 8 Bing. 231). 

(n) Eodoconaehi v. Elliott (1874), L. R. 0 C. P. 618, £x. Gh. 

(o) Finlay v. Liverpool <md Great Western Steamship Co. (1870), 23 L. T. 

261 ; Crew, Widgery df Co, v. Great Western Steamship Go., supra; compare 
Spence v. Chodwtok (1847), 10 Q. B. 517 ; Benson v. jDancon (f840),3 £xch, 

644, £x. Ch. The sentence of a Prize Court is in a different cati^oiy 
(Stiinger v. English and Scottish Marine Insurance Co. (1870), L. R. 9 Q, B. 

699, £x. Ch.), unless it is subsequently reversed (Eduard v. B,, ** The 
Newport** (1868), 6 W. R. 310, P. C.). As to Prize Courts, see title 
pBXza Law and Jxjbisdictxon, Vol. XXIIL, pp. 286 et seq. 

• (p) Nesbitt V, Lushington (1792), 4 Term Rep. 783. 
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(SuxUt- 

Perils oi the 
seae. 


190 . Perils of the seas (^). This exception applies in the ^rgt 
idatanoe wherever there is loss or damage to goods catised by the 
action of the sea (r) during transit, which is not attributable to the 
fault of anybody (s). There must, however, be some casualty, some- 
thing which could not be foreseen as one of the necessary incidents of 
the voyage (/). The exception does not, therefore, cover every loss 
or damage of which the sea is the immediate cause (a). Thus, it 
does not protect against that natural and inevitable action of the 
winds and waves which results in what may be described as wear 
and tear(/i). Nor does it apply where the loss does not take place 
at sea (c), or where, though the loss takes place at sea, the sea, or 
the fact that the ship is at sea, has nothing to do with the loss (d). 


(g) The phrase perils of the seas ” has the same meaning as in a policy 
of marine titswchnte (Thames and Mersey Marine Insurance Co. v. Hamilton^ 
Ftaset cfc Co* (1887), 12 App. Cas. 484; Wilson, Sons dt Co. v. The 
Xaniho ** (O'ucners of Cargo) (1887), 12 App. Cas. 603 ; Hamilton, Fraser 
4b Co. V. Fandorf & Co. (1887), 12 App. Cas. 618); see, further, title 
Insurance, Vol. XVII., pp. 432 et seq. 

(r) The burden of proof rests on the shipowner (Beckford v. Clerke (1666), 

1 Keb. 830 ; Wilson, Sons db Oo. v. “ Xantho ” (Owners of Caigo), 
supra). The exception does not apply to rivers and canals (Abbott on 
Shipping, 6th ed., p. 267), unless the words rivers and canals'’ are 
included (Phillips on Insurance, s. 1099) ; for an express exception of 
“rivers,” see Pyman v. Burt ^884), Cab. & El. 207; and compare i >0 
Bothsehildy. Boynl Mail Steam Packet Co. (1852), 7 Exch. 734. It, how- 
ever, covers all perils connect ed with the sea, and includes pirates (Pickering 
V. Barkley (16^8), Sty. 132) and wreckers (BondreUy.Hentigg(lSlG), Holt 

149), but not confiscation by the order of a court (Spe7ice v. Ghod- 
wick (1847), 10 Q. B. 617 ; compare Benson v. Duncan (1849h 3 Exch. 644, 
Ex. Ch.). As to the meaning of an exception against dangers of the 
roads,** see De BothschUd v. Boyal Mail Steam Pa<^et Co., supra. 

(s) Thames and Mersey Mamie Insurance Co. v. Hamiltoii, Fraser db Co., 
sUpra, per Lord Bbamwell, at p. 492, approving Pandorf v. Ilamilion 
(1886), 16 Q. B. D. 629, C. A.,jper Lopes, L. J., at p. 633 ; The Norway 

S , Brown. & Lush. 404 ; Fletcher v. Inglis (1819), 2 B. & Aid. 316; 

an V. Qumey (1863), 1 E. 6c B. 466 ; The Catharine Chalmers (1874), 
2 Asp. M. L. C. 598; Ingram and Boyle, Ltd v. Services Maritimes du TrSport, 
[1913] 1 K. B. 638, reversed, but not on thispoiiit (1913), 30T.L. 11.79, C. A. 
As to the application of the doctrine of proximate cause, seepp 232, 233, post. 

(t) Wilson, Sons & Co. v. The “ Xantho ’* (Owners of Cargo), supfo 
per Lord Hebschell, at p. 609 ; Hamilton, Fraser db Co. V Pandorf d; 
Co., supra, per Lord Halsbuby, L.C., a^t p. 624 ; Lawrence v. Aberaein 
(1821). 6 B. & Aid. 107; Qahay v. Lloyd (1825), 3 B. & C. 793; 
Letehford v. Oldham (1880), 6 Q. B. D. 638. C. A. ; The Thrunscoe, 
[1897JP. 301 ; McFadden vrBhie Star Line, [1905J 1 K. B. 697. 

(a) Wilson, Sons db Oa. r. The ** Xantho'* (Owners of Cargo), supra, per 
Lord Hebscpeix, at p. 509. 

( 5 ) im. 

\o) Thompson v. Whitmore (1810), 3 Taunt. 227 ; Phillips v. Barber 
(1821), S B. 6c AM. 161 ; but see LauHe v. BoiigXas (1846), 16 M. &; W. 746. 
Btrt an express provision that the goods, whilst elsewhere, arc to bo at 
ship’s risk means that the sh^owner's liability is to be the same as if they 
wei:ja onboard (Ffoftebdhn V. Michter (1886), 18 Q. B. D. 63, C. A. ; compare 
Johnston V. Benson (1810), 1 Brod. & Bing. 454, where tlie contract im- 
posed on the shipowner the risk of boats so far as ships are liable thereto, 
and waSf heM that he was not liable for a loss occasioned by perils of the 
eea whilst the goods were in a boat ; Webster db Co, and Anderson db Co. 
yC Bond and SU^y (1884), Cab. 6c £1. 338. But the exception may be so 
nfktaed as to make the shipowner absolutely liable untii the goods are 
pmf on board (nampakihsedsketbet ** Skjoldboro ** v. Oatder {Charles} db Oo, 
(1012), 17 Com. CaA 97). 

(d) Hamilton, Frae^ db Co. v. Pandorf db Co., supra, pe¥ Lord ^ 
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%IX 

Moreover, » 1 qs 0 which would otberwice fall within the exoiption is 
o^Fcluded from ita operation if the lose would not have taken plaee Ohviter- 
but for the ehipowner’s negligence or failure to fulfil his duty, for partiee. 
example, by providing a seaworthy ship («). 

The exce;)tion is equally applicable though the inroad of the sea 
which occasions the loss or damage is induced by some intervention 
of human agency (Z), provided that there is no negligence or 
default on the part of the shipowner or his servants (^). Thus, the 
shipowner is excused where the loss or damage is caused by a 
collision which is a pure accident on the part of both ships (A), or 
in which the other ship is wholly to blame (i)» or by a voluntary 
stranding to avoid sinking (7c), If, however, the collision is attri- 
butable wholly (Z), or in part (m), to the fault of the ship in question, 
or if the stranding results from negligent navigation on the part of 
the master or crew(n), this exception no longer applies (p). 

Similarly the exception does not apply to a loss occasioned by the 
barratry of the master or crew (p). 

191. Fire. The shipowner is in fact protected by statute where Fire, 
goods on board his ship are destroyed or damaged by flre(j) 
without his actual fault or privity (?•), whether there has been a 

Halsbubt, L.C., at p. 524; Laveroni v. Drury (1852), 8 Excli. 160; Kay 
V. Wheder (1867), L. R 2 C. P. 302, Ex. Ch. ; Thames and Mersey 
Marine Inauranoe Co. v. Hamilton, Fraser dii Co. (1887), 12 App. Caa. 484, 
disapproving West India Telegraph Co. v. Home and Colonial Insurance Co. 

(1880), 6 Q. B. T>. 51, C. A. ; The Patria (1871), L. R. 3 A. & E. 436; 

StoU (Baltic) Steamers, Ltd. v. Martin (1913), 48 L J. 704. 

(e) The Figlia Maggiore (1868), L R. 2 A. & E. 106 ; Leuto v. Dudgeon 
(1867), L. R. 3 C. P. 17, n.; The Freedom'' (1871), L. R. 3 P.C. 594, with 
which contrast The Thrunseoe, [1807] P. 301 ; TheOquendo (1878), 38L. T, 151 ; 

The Olenfruin (1885), 10 P. D. 103. The burden of proving negligence rests 
on the charterer (The Norway " (Owners) v. AshJbumer, The ** Norway " 

(1865), 3 Moo. P. C. C. (n. s.) 246 ; The Olendarroch, [1894] P. 226, 0. A.). 

{/) HcMedom v. Whitmore (1816), 1 Stark. 167. 

(g) Wuson, Sons Co. v. The Xantho " (Owrn^ra of Cargo) (1887), 12 Am. 

Cas. 503, per Lord Hbrsghell, at p. 509, disapproving Cullen v. Butler 
(1816), 5 M. & S. 461, where the ship was fired into by mistake and sunk. 

(h) Bullerv. Fisher (1799), 3 Eap. 67 (whore neither vessel was to blame) ; 

Smith V. Seott (1811), 4 Taunt. 126. 

(») Wilaon, Sons ds Co. v. The “ Xantho " (Owners of Cargo), supra, dig* 
approving Woodley v. Michell (1883), 11 Q. B. D. 47, C. A. 

(k) Redman v. Wilson (1845), 14 M. & W. 476 ; compare Corcoran v. 

Ourney (1853), 1 E. & B. 456. The exception does not molude stranding 
in the ordinary course of navigation ; see p. 114, post. 

({) Lloyd V. General Iron Screw Collier Co. (1864), 3 H. & C. 284. 

(m) Chartered Mercantile Banh of India v. Neiherlcmds India Steam 
Navigation Co. (1883), 10 Q. B. D. 521, C. A. 

(nr) The “ Norway (Owners) v. Ashbumer, The **Nojfway,** supra, at 
p. 246 ; The Olendarroch, aupra. 

(o) As to the express exception of negligence, see pp. 116, 117, post. 

(p) The Chaeea (1875), L. R. 4 A. & E. 440. As to barratry, see pp. M2, 

113, post, 

(o) Including damage by smoke and by water used to cxtinguiBh a fire 
* (The Diamond, [1906] P. 282). 

(n) M. 6. Act, 1804, s. 502 ; Asiatic Pd/roleum Co,, Lid. V. Lennmd's 
Carrying Go., Lid., [1914] 1 K. B. 419, C. A, The statutory provision 
does not exempt the shipowner from liability to contribute towards a 
general average loss of cargo (QreensMelds, Oowie db Co. v. Stephens db Sons, 
lAd., [1908] A. G. 431 ; compare Schmidt v. Royed Mail Steamship Co. 

(1876), 46 L. J. (Q. B.) 646). Moreover, the operation of the stafutoiy 
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s» 0 T, 1. breach of warranty of seaworthinesB or not(i). If, however, he is 
Charter- by the terms of his contract with the charterer responsible for the 
parties, safety of the goods, either before they are put on board or after 
they leave the ship, and they are destroyed or damaged by fire 
whilst on the way to or from the ship, the statutory protection no 
longer applies (t). Nor is the shipowner protected by an exception 
against perils of the seas, since fire is not a peril of the sea (u). 
If, therefore, he is to be fully protected, an express exception 
against fire is necessary (a). 

Barratry. 102. Barratry of the master and crew. This exception includes 
every wrongful act wilfully committed by the master or crew to the 
prejudice of the shipowner {b). There is no barratry where the act 
is committed with his sanction or privity (o). The master to be 
guilty of barratry must have deliberately violated his duty to his 
employer and acted against his better judgment (<i). No act of 
negligence (c), inadvertence (/), or mistake (jjf), therefore, amounts 
to barratry. On the other hand, the master's motive is imma- 
terial ; it may equally be barratry whether he intends to benefit 
himself and deceive the shipowner (/O, or whether he seeks to 


provision may be excluded by the terms of tbt» express contract between 
the parties (ytr^inia Carolina Chemical Co, v. Norfolk and North American 
Steam Shipping Co., [1912] 1 K. B. 229, C. A. (in the House of Lords a trial 
was ordered (reported 17 uom. Cas. 277), but the appeal was subsequently 
withdrawn on terms agreed between the parties {Norfolk and North 
American Steam Shipping Co,, Ltd. v. Virginia Carolina Chemwal Co., [1913] 
A. C. 52) ); distinguished in Ingram and Hoyle, Lid. v. Services Maritimes 
du Treport, Lid. (1913), 30 T. L. R. 79, C. A. (where the shipowner was 
not precluded from relying on the statute) ). 

(«) Vir^nia Carolina Chemical Co. v. Norfolk and North American 
Steam Shipping Co., supra. 

(t) Morewood Y. Pollok (1853), 1 E. & B. 743 ; compare Hunter dh Co. v. 
M^Oown {ISld), 1 Bli. 673. 

{u) Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser dt Co. 
(1887), 12 App. Cas. 484, per Lord Bramwell, at p. 493. 

(a) This exception does not protect the shipowner against liability to 
contribute towards a general average loss of cargo {Schmidt v. Eoml Mail 
Steamship Co., si^ra; followed in Crooks v. Allan (1879), 5 Q. B. D. 38). 

{b) Ymlejo v. Wheeler { 1774), 1 Cowp. 143, per Lord Mansfield, at p. 164 ; 
Nutt V. Bourdieu (1786), 1 Term Rep. 323 ; Heyman v. Parish (1809), 2 
Camp. 149; compare The Chasca (1875), "'L. R. 4 A. & £. 446 ; Australasicm 
Insurance Co. v. Jackson (1881), 33^L. T. 286, P. C. ; Maxine Insurance Act, 
1906 (6 Edw. 7. o. 41), Sched., Rules for Construction of Policy, r. 11, 

(e) Nutt V. Bourdieu, supra. But it may be barratry within the meaning 

of a policy effected by the charterer {lonides v. Pender {1^14), L. R. 9 Q. B. 
631). An Owner cannot be guilty of barratry {ibid.), though a part owner 
may be {Jones v. (1864), 10 Exch. 28). 

(d) Todd V. Bitchie (1816), 1 Stark. 240 ; Eobertson v. Ewer (1786), 1 
Term Rep. 127; Knight v. Cambridge (1724), 8 Mod. Rep. 230; Gold- 
sdkmidt V. Whitmore (1811), 3 Taunt. 508 ; Mente, Decker db Co. v. Maritime 
Ineuramce Co. (1909), 15 Com. Cas. 17, per Hamilton, J., at p. 24. 

Xe) Briscoe db Co. v. Powell db Co. (1905), 22 T. L. R. 128, per Chan- 
NELL, at p. 130; compare Atkinson and Hewitt v. Great Western Iterance 
Co. (1872), 27 L. T. 103. This is the case, though such negligence is by* 
statute to be deemed wilful default {GriU v. General Iron Screw CoUier Co. 
(1866), L. R. r C. P. 600). 

(f) Knight v. Cambridge, supra. 

Xg) Compare title Insurance, Yol. XYII., p. 445. 

(a) Mewtsf, Deeper db Co. v. MarUime Insurance Co., supra; Boss v. 
HusUer (1790), 4 Term Rep. 33 ; Bosoaw v. Corson (1819), 8 Taunt. 684. t 
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advance the shipowner’s mterest (i). Thus, he is guilty of barratry Sbot. i. 
where he deviates from his course for the purpose of smuggling Chttter- 
goods for his own benefit {k\ though a mere deviation, not on the saiftos. 

face of it fraudulent or criminal, is not barratry (2). He is also — 
guilty wnere^he employs the ship in trading with an alien enemy, 
even though he intends to hand over the profits to the ship- 
owner 


193. Pirates. This exception is usually inserted, although pirates pirates, 
are equally within the exception against perils of the sea (n). All 
persons are pirates who, in any place within the jurisdiction of the 
Admiralty (o), violently dispossess the master and carry away the 
ship or any of the goods on board with a felonious intent (p); 
it is immaterial whether they are members of the crew ( 9 ), passen- 
gers (r), or strangers (s). Even rioters who attack the ship from 
the shore may be included in the term (t). 

Where the exception includes the word ^‘robbers,” the ship- Robbers, 
owner is only protected where violence has been used ; he remains 
liable to the charterer where the loss is due to pilfering (a). 

Sometimes the exception is extended to include the word, thieves, 
thieves.” Here, too, the shipowner may not be protected unless 
violence has been used (b) ; nor is he protected, even where 
violence is used, unless he can show that the theft was committed by 
a stranger to the ship (c). For all persons belonging to the ship, 


(») Earle v. Eoweroft (1806), 8 East, 126. 

\k) Vallejo Wheeler (1774), 1 Cowp. 143; Havelock v. HanoiU (1789), 
3 Term Rep. 277. 

(l) Stamma v. Brown (1742), Stra. 1173 ; Phyn v. Eoyal Exchange 
Assurance Co, (1798), 7 Term Rep. 605. 

(m) Earle v. Eoweroft, supra. 

(n) Pickering v. Barkley (1648), Sty. 132 ; Barton v. WoUiford (1687), 
Comb. 56; see note (r), p. 110, (vnie. 

( 0 ) As to the jurisdiction of the Admiralty, see title Ajdhiraltt, Vol. I., 
pp. 59 et seq. 

(p) B. V. Dawson (1696), 13 State Tr. 451, approved in A.-G. for the 
Colony of Honq-Kong v. Kwok-a~8ing (1873), L. R. 5 P. C. 179, 199, 200 ; 
The Magellan Pirates (1853), 1 £ 00 . & Ad. 81 ; compare Bolivia Bepublie 
V. Indemnity MuUtal Marine Assurance Co., Ltd., [1909] 1 K. B. 785, 
C. A. 

(o) B, V. Dawson, supra. 

(f) Palmer v. Naylor (1854), 10 Exoh. 382 ; A.-G. for the Colony of 
Hong-Kong v. Kwok-a-Sing, supra. 

(«) Pickering v. Barkley, supra, 

^y) Nesbitt v.Lushington (1702), 4 Term Rep. 783, per Lord Kbnton, 

(a) De Bothsehild v, Boyal Mail Steam Packet Co. (1852), 7 Exoh. 734 : 
Taylor ▼. Liverpool and Great Western Steam Co. (1874), L. R. 0 Q. B. 546. 
As to his duty to provide a strong room for bullion, sos Queensland 
National Bank v. Peninsular and Oriental Steam Navigation Co,, [189ftJ 
1 Q. B. 567. C. A. 

(5) See title Insurancb, Vol. XVIL, p. 444 ; Taylor v. Liverpool and 
Great Western Steam Co., supra ; Stcinman dt Co, v. Angier Line, [1891] 

1 Q. B. 610, C. A., per Bowsn, L. J., at p. 621. As to the statutory limita- 
tion upon his liability in certain cases, see M. S. Act, 1894; s. 502, and 
pp. 612, 613, post. 

< 0 ) Tagjlor v. Liverpool and Great Western Steam Co,, supra, followed 
in Steinman db Co, v. Angier Line, supra. 
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Sbot. 1. whether as members of the crow or as passen^^ers (< 2 ), and for all 
Charter persons in his service employed on board the ship (e), he is respon- 
parties, sible. Even where the exception is so framed as to include thieves 
of whatever kind, whether on board or not, he remains ramonaiblo 
for all persons in his service, and is only excused when the thief, 
though lawfully on board, has nothing to do with the service of the 
8 hip(/). 


Collisions. 


gtrandings 


Accidents of 
navigation. 


194 . Collisions, strandings, and accidents of navigation. In the 
case of a collision {g) this exception {h\ does not protect the ship- 
owner, where the collision is attributable either wholly or in part 
to the negligence or default of his own master or crew (i)- 
A ship IB not stranded within the meaning of the exception where 
she takes the ground in the ordinary course of navigation (/c), unless 
owing to the state of the ground there is some hidden danger, the 
existence of which could not reasonably have been anticipated (i). 
To bring the case within the exception, the stranding must be 
accidental (771), as, for instance, where the ship runs into a tidal 
harbour for shelter and takes the ground (77). If, therefore, the 
stranding is due to negligence of the master the exception does not 
apply (0). 

An accident is that which happens without the fault of any- 
body(p) for whom the shipowner is responsible (g'). An act is 
none the less ati accident because it is attributable to the negligence 


(d) Taylors. Liverpool and Qr$ai W€$iem Steam Co. (1874), L. B. 9 Q. B 
640; compare The Trine Heinrich (1897), 14 T. L. R. 48. 

(«) Steinman Co. v. Angier Line^ [1891] 1 Q. B. 619, C. A. 

(jf) Ibid, (where the theft was committed by the stevedore’s men, and it 
was held to be immaterial that the charterer appointed the stevedore) ; but 
see Foyal Mail Steam Packet Co^ v. Madntyre (1911), 16 Com. Cas. 231. 
(a) As to collisions generally, see pp. 359«f 

(h) This exception, though usually inserted, is unnecessary, since the 

f ierils excepted are equally within the exception against perils of the seas 
Martin v. Crokatt (1811), 14 East, 466; Wilson, Sons Co. v. The 
Xantho ” {Owners of Cargo] (1887), 12 App. Gas. 603, overruling Woodley 
V. Michell (1883), 11 Q. B. D. 47# C. A. ; compare Sailing Ship Garston^* 
Co. y.Hichie, Borman i Co. (1886), 18 Q. B. D. 17, C, A.) ; see p. Ill, 

{{) Chartered Mercantile Bank of India v. Netherlandt^ India Steam 
Navigation Co. (1883), 10 Q. B. D. 621, 531, 543, C. A. (where the fact 
that the owner of the ship at 4ault was also the owner of the ship on 
which the goods covered by the exception were carried was held to be 
immaterial) ; Grill v. Genefcd Iron Screw Collier Co. ( 1 S68), L B. 3 C. P. 476, 
Ex. Oh 

(k) Thormson v. Whil/more f 1810), 9 Taunt. 227 • Mogms v, Bidiermei 
(1862), 11 a B. 87ft. 

(1) Letohford v. Oldham (1880), 6 Q. B. D. 538, 0. A* 

(m) As to Wbat is meant by ** accidental, see the text, infra, 

(n) Corcoran v, Qumey (1853), 1 E. & B. 456. 

(o) The *' Norway'* (Owners) v. Ashbamer, The “JV^ortooy” (1864), 
3*Moo. P. C. 0. (N. 8.) 246; compare The William (1806), 6 Ch, Bob, 316, 
The burden of proving negligence is on the charterer (The Olendarroph, 
[1894J P. 226, C. A.). 

ip) Chartered Mercantile Bank of India v. Neiherlar^e In4ia Steam 
Navigation Co., snpra, per Lord Eshbr, M.B., at p. 680. 

(q) Lloyd v. Qenercd Iron Screw Collier Co. (1864), 3 H, C). 284, jwr 
Bbavwkl]:,, B., at p. 293 t WiUon, Sons Co. v# The Xantho ” (Qwnwe 
of Cargo), eupra. 
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or default of a strftfxget (r). Where, however, the negligence or 
default is on the part of the master or crew, the exception no longer 
applies («). 

Since the exception is limited to accidents of navigation, it only 
applies whilst the ship is being navigated in the course of her 
voyage, and ceases to be operative as soon as she is finally 
moored in dock with the intention that she is to remain there until 
her cargo is discharged Jt does not apply to accidents which 
take place before the commencement of the voyage, such as, for 
instance, accidents arising out of the stowage Of the cargo (a). 

196. Latent defects (b) in or accidents to hull and/or machinery 
and/or boilers (c). This exception does not exclude the implied 
warranty of seaworthiness (d) j for that purpose special words must 
be inserted (e) ; nor does it apply where the shipowner is guilty of 
negligence (/). 

196. Leakage and breakage. This exception covers loss or 
damage arising from leakage or breakage of the goods which are 
the subject-matter of the contract (g), but not loss or damage caused 
to such goods by the leakage or breakage of other goods carried on 
board unless expressly so stated (fc). It does not apply Where there 
is negligence on the part of the shipowner or his servants (i) : in 
case of negligence, therefore, it is immaterial whether the loss or 
damage is attributable to the leakage or breakage of the goods 


h') Sailing Ship Oarston" Co, r. tiickie, Borman Co. (1887), 18 
Q. B. D. 17, C. A. 

{a) Lloyd v. General Iron Screw Collier Co, (1864), 3 H. & C. 284 ; com- 
pare Tattereall y. National Steamahip Co. (1884), 12 Q. B. D. 207. But 
this exception may be extended in its scope by a negligence clause (The 
Southgate, [1893] P. 320); see pp. 116, 117, poet. 

(t) Laurie v. Douglas (1846), 15 M. & W. 746. 

(tt) The Accomac (1890), 15 P. D. 208, C. A., oXplaiinng Laurie v. Douglas^ 
supra 

(a) The “ Freedom^' (1871). L. R. 3 P. C. 594 ; The Oquendo (1878), 38 
L. T. 151 ; compare Uayn v. GulUford (1879), 4 C. P. D. 182, C. A. ; 
but see The Southgate, [1893] P. 329. 

(5) These words are necessaiy, since, for instance, the breaking of a shaft 
through a latent defect is not an accident " within the meaning of the 
exception (The Glenfruin (1885), 10 P. L. 103). 

(fO Compare Mercantile Steamship Go, v. Tyser (1881), 7 Q. B. D. 73. 

(df) The Glenfruin, supra ; Ship “ Maori King ” (Owners of Cargo) V. 
Hughes, [1895] 2 Q. B 550, C. A. 

(a) Cargo ex Laertes (1887), 12 P. D. 187. 

(/) Siordet v. Hall (1828), 4 Bing. 607 ; compare TaiUrsdll v. NaUonal 
SUemship Co, (1884), 12 Q. B. D. 297. 

(a) OhtloffY, Brisccdl, The “ HeUne ” (1866), L. R. 1 P. C. 231. 

(a) Thift V. XoUle Co, (1877), 2 C. P. D. 432 ; Barrow v. Williams 
<9 Co. (1890), 1 T. L. R. 37 (rust). 

(t) Ohrloff V. Briscall, The “ Helene"^ supra ; compare Chiesmam <9 Co. 
V. S.8, Modena (Owners) (1911), 16 Com. Cas. 292. The burden of proof is 
on the charterer (Ceech v. General Steam Navigation Co. (1867), L. R. 3 
G. P. 14 ; Hoes, Moliere and Tramp v. Leith and Amsterdam Shipping Co, 
(1867), 5 Maoph. (Ct. of Sess.) 988, followed in itoradey v. Baxter Brothers 
db Co, (1893), 20 R. (Ct. .of Sees.) 333; Craig and Bose V. Delo/rgy 
(1879), 6 B. (Ct. of doss.) 1269; compare Lindsay db Son v. Scholejieia 
(1807)r 34 A. (Ct. of Sobs.) 530 (“ inhoreut detcrtcratloh **) ). 


its 

HaOT. 1 . 
ptttUAf. 


Tiatent 

defect. 


l^eakagc and 
bicakage. 



116 

SlOOT. 1. 
Charter- 
parties. 

N^egligence. 


SHimKG AND Navigation. 

themselves (&), or of other parts of the cargo.(Z)i or of the ship^s 
stores (w). 

197. Negligence. Since the various exceptions already mentioned 
do not protect the shipowner where the peril which causes the loss is 
attributable to the negligence of persons in his service, it is usual 
for the charterparty to contain a negligence clause extending the 
scope of the exceptions to such negligence (n). A negligence clause 
is valid and enforceable (o), provided that it is clear and unambiguous 
in its terms (p). It must expressly refer to negligence, sinco it is 
always strictly construed against the shipowner (q^). A clause will 
not, therefore, be held to protect him against the consequences of 
negligence merely because it is framed in terms so wide as to be 
capable of including negligence (r). 

A negligence clause does not exclude the implied condition that 
the ship is to be seaworthyXs) ; nor does it protect the shipowner 
against the consequences o{ his personal negligence or default (t). 
Moreover, it applies only to such acts of negligence as fall strictly 
within its scope (a). Thus, an exception as to negligence in 

{k) Phillips V. Clark (1867), 2 C. B. (N. 8.; 166 ; The Pearlmoor, [1904] 

P. 286 ( beating). 

(l) The N&iwler (1869), L. B. 2 A. & £. 376 

(m) Cgeeh v. General Bteam Navigation Co. (1867), L. B. 3 C. P. 14. 

(n) For examples of negligence clauses, see Enoyclopiedia of Forms and 
Precedents, Vol? XTV., pp, 102, 108, 117. 

(o) The Cfressington, [1891] P. 152 : BUiclchum v. Liverpool^ Brazil and 
Bivcr Plate Steam Navigation Co., [1902] 1 K. B. 290 ; Briscoe Co. v. 
PowU 6s Co, (1906), 22 T. L. B. 128 ; MarrioU v. Yeoward Brothers, [1909] 
2 K. B. 987 ; Alexander ▼. Makohnson (1868), 2 I. B. C. L. 621 ; compare 
Baynes T. Ballantyne (1898), 14 T. L. B. 399, H. L. For the United States, 
the Harter Act (Public Statutes, No. 67 of 1893) prohibits the insertion of 
negligence clauses in bills of lading and other shipping documents, but 
relieves a shipowner who has exercised due diligence from responsibility in 
certain coses. This statute is frequently incorporated into contracts for 
the carriage of goods to and from the United States, and has been considered 
in the following cases: — Dobell 6s Co, v. Steamship Bossmore Co., [1896] 2 

Q. B. 408, C. A. ; The OUnochil, [1896] P. 10 ; The Bodney, [1900] P. 112 ; 
Bovsson Y, Atlantic Transport Co., [1903] 2 K. B. 666, C. A. ; Elder, 
Dempster dt Co. v. Dunn (1909), 16 Com. Cas. 49, 11. L. 

(p) Mendl 6s Co. v. Bopner 6s Co., [1913] 1 E. B. 27. 

(g) Price 6s Co. v. Union Lighterage Co., [1904] 1 K. B. 412, C, A. ; The 
Pearlmaor, [1904] P. 286 ; Leuw y. Dudgeon (1867), L. B. 3 C. P. 17, n. 

(r) Thus, an exception of loss bi damage capable of being covered by 
insurance is not sufficient {Moore v. Harris (1876), 1 App. Cos. 318, P. C. ; 
Price <0 Co, v. Unton Lighterage Co., supra; Travers {Joseph) 6s Sons, Ltd. 
Y. Cooper 1 1913), SOT. L. B. 93), unless negligence is expressly referred ^ 
to (Eoetn and Turpentine Import Cok y, Jacobs ^ Sons (1910), 16 
Caa. Ill, H.L.). ‘ 

(e) Steel v. State Line Steamship Co, (1877), 3 App. Cas. 72, followed in 
Gilroy, Sons % Co. v. Price 6s Co., [1893] A. C. 66 ; Dobell Co, v. 
Steamship Bossmore Co., supra ; Seville Sulphur and Copper Co. y. 
Colmls, Zotoden <9 Co. (1888), 16 B. (Ct. of Sess.) 616. As to the implied 
condition of seaworthiness, see pp. 186, 187, 211 et seq.,post, 

(t) 8.8, **City of Lincoln'^ utoAier and Owners) v. Smith, [1904] A. C. 
250, P. C. ; compare Chartered Mereantile Bank of India y. Netherlands 
India Steam Navigation Co, (1883), 10 Q. B. D. 521, C. A.,per BitBTT,L.J., 
at p. 639. Where the owner is also master, an exception as to negli- 
gence of the master *’ coyeis his acts as master, though not his acts as 
owner {Westport Coal Co, y, Mclphad, [1898] 2 Q. B. l30, C. A.). 

(a) The Oteosington, supra ; Bovsson y. Ailanitie Transport Co,, [1903] 
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navigation ( 6 ) protects the shipowner only during the course of the !• 

voyage ; it does not cover negligence in stowage (c) or negligence 
after, the voyage is ended, though the cargo is not yet discharged (d). paraee. 
The clause may, however, be so framed as to cover the whole time 
that the ship is employed in the performance of the contract (e), and 
to apply to all acts of negligence of whatever description (/), 
including negligent stowage (g). But the exception does not 
protect the shipowner where^ the negligence which causes the loss 
IS attributable partly to his servants and partly to strangers (h). 

Negligence clauses vary considerably in their scope and 
language (i), and are constantly being extended in consequence of 
judicial decisions (A;). Negligence is sometimes treated as a sub- 
stantive peril and inserted in the list of exceptions ( 0 - More 
usually a negligence clause is* added to the list by way of qualifica- 
tion. Thus, according to a form in common use, it is stipulated 
that the specified perils are to be excepted even when occasioned by 
the negligence, default, or error in judgment of the pilot (771)1 
master, mariner, or other persons employed by the shipowner or for 
whose acts he is responsible, not resulting, however, in any case 
from want of due diligence by the shipowner or by the ship’s 
husband or manager (n), 

2 K. B. 606 C. A. The exception covers such acts of negligence, however 
reckless {The Torbryan, [1003] P. 194, C. A. ; Briscoe di Co.y, Powell d Co. 

(1906), 22T.L. R. 128). 

(6) As to wbat constitutes negligence in navigation, see Cunningham v. 

Colvile, Lowden dt Co. (1888), 16' R. (Ct. of Sess.) 205. 

( 0 ) Hayn v. CuUiford (1879), 4 C. P. D. 182, C. A. : The Ferro, [1893] 

F. 38 ; compare Canada Shipping Co. v. British Shipowners* Mutual 
Proieetion Association (1889), 23 Q. D. D. 342, C. A. But the exception 
apparently covers acts connected with the navigation of the ship, though 
done before the voyage begins [The Southgate, [1893] P. 329; compare 
Good V. London Steam»Ship Owners* Association (1871), L. R. 6 C. P. 563; 

The Warkworth (1884), 9 P. D. 145, C. A. ; Carmichael v. Liverpool 
Sailing Ship Owners* Mutual Indemnity Association (1887), 19 Q. B. D. 242, 

€. A.), unless expressly limited to negligence ** during the voyage " (Seville 
Sulphur and Copper Co. v. Colvils, Lowden db Co. (1888), 15 R. (Ct. of 
Sess.) 616 ; see contra. The Oarron Park (1890), 15 P. D. 203). 

(d) The Aceomae (1890), 15 P. D. 208, C. A. 

(e) The Buero (1869), L. R. 2 A. & £. 393; l^orman v. Binningion 
(1800), 25 Q. B. D. 475; The Carron Park, supra: Be Clermont and 
Bonner v. General Steam Navigation Co. (1891), 7 T. L. R. 187, 188; 

SmaeJeman v. General Steam Navigation Co. (1908), 13 Corn. Cas. 196. 

The use of the word ** management *' is sufficient (The Glenochil, [18061 
P. 10). 

(/) Packwood v. Union^Oastle Mail Steamship Co, (1903), 20 T. L. R. 69. 

On the other hand, certain acts of negligence may be expressly excluded 
firom the scope of the exception (Mendl d Co. y. Eopner db Co., [1013] 1 
K. 3. 27)* • 

(g) Bacrselman v. Bailey, [1805] 2 Q. B. 301, C. A. ; Wade v. OoekerUne 
(1005), 10 Com. Cos. 116, C. A. ; The Torhryan, supra. 

(b) The Aceomae, supra. 

(t) See the oases cited in the preceding notes. 

(k) Conmare Bathbone Brothers db Co. v. Maolver (B.), Sons db Co., 

[19Q3] 2 it. B. 378, 0, A., per Roher, L.J., at p. 388. 

(f) The Buero, supra; uayn v. CuUiford, supra ; The Aoeomae, supra; 

The Oarron Park, supra. 

(m) As to pilots, see pp. 690 et seg., post. 

fn) Wude Y. OoekeHtne, supra; compare The Torbryan, supra; The 
Oresiington, [1891] P. 152. 
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ttaof. 1 . 198. The exceptions Are, strictly speaking, inserted fer the priJ- 

Gbarter- tection of the shipowner (a). They do not in the absence of words 

parties. implying mutuality protect the charterer (p), and he is not 

How far excuBod froin performing his part of the contract because his failure 

exceptions <0 do SO IS occasioned by a peril excepted in the charterparty (q). 

mutual. TJjq charterparty may, however, contain a stipulation by which the 

shipowner and the charterer mutually exempt each other frCm all 
liabilities arising from the excepted perils (r), and in this case the 
charterer is protected Squally with the shipowner (s). More usually 
the charterparty, in the stipulations dealing with the obligations 
imposed on the charterer, defines the circumstances in which he is 
to be excused from the perfonnance of them (t). 

(vii.) As to Loading ami Discharge, 

Custom of the 199 . The loading and discharge of a cargo are governed by the 
customs of the particular port concerned (a), except where such 
custorns are expressly excluded (6), or are otherwise inconsistent 
with the terms of the charterparty (c). Where, on the other hand, 
it is intended that the customs of the port are to apply, it is not 
unusual to insert a stipulation to that effoi't (d), 

A charterparty usually stipulates that the cargo is to be brought 
to and taken from alongside at the charterer’s risk and expense (c). 
Where, however, it is necessary to employ boats for the purpose, the 
risk and expense of so doing may be imposed, by express stipula- 
tion, upon the shipowner (/). In the same way the charterparty 
may extend the obligations of the charterer, and may require him 
to provide either wholly (g) or in part (ft) for the shipment, stowage, 
or discharge of the cargo (i). In this case he may he protected by 

(o) For his liability in the abi^oce of oxoeptions, see p. 325, post, 

(p) Brnemont Steamship Co, V. Weir <S> Co, (1910), 16 Com. Caa 101, 
distinguishing on this around Bame v. Peruida/n Corporation ndD6), 2 
Com. Gas. 60, followed, but doubted, in Be Newman and Dale Steamship 
Co, and British and South American SteameMp Co., [1903] 1 K. B. 262. 

{q) Braemont Steamship Co. v. Wei^ dt Co. Supra (where the exception 
** strikes " was held not to be mutual). 

(r) Brown v. Turner, Brightman Co,, [1912^ A. C. 12 ; see Encycio- 
p»dia of Forms and Precedents, Yol. XIV., p. 99. 

(s) Compare Barrie v. VerutiM. Corporation, supra, where the exception 
** perils of the sea ” was held to be mutual ; Be Newman and Dale Steam* 
ehip Co. and British and South American Steamship Co., supra (** fited ''). 

(t) See pp. 129 et seq.*, post. 

<a) Sec p. 140, post. 

(b) Brenda Steamship Co. v. Orests, [1900} 1 Q. B. 618, C. A. ; See 
Encyclopedia of Fonhs and Precedents, Vol. XIV., p. 116. 

(o) Norihmoor Steamship Co. v. Harland and Wolff, [1903] 2 1. R. 667. 

(d) Stephens v. Wintringham (1898), 3 Com. Gas. 169; see Encyclopeedia 
of Forms and Precedents, Vo). XIV., p. 107 ; and see p. 276, post. 

(c) Stephens v. TFtn/rtn^ftam, supra ; Brenda Steamship Co. V. Oreen, 
supra ; see EneycIopsBdiaof Forms and Precedents, Vol. XI v., pp. 103, 107, 
114 ; and see pp. 198, 268, post. 

(f) NoUebohn y. BiekUr (1886), 18 Q. B. D. 63. C. A. ; se^. 199, vast. 

ig) See Enoyclopsedia of Forms and Precedents, Vol. pp. 102 

ana see pp. 205, 207, 267, post. 

(ft) See Enoyclopssdia of Fori&s and Piecedents, Vdl« XlV.,pp. 103, 114. 

(t) Ab to tw effect of A Stevedore belug appointed by the charterer, See 
pp. 206, 207, post. 
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a negUgSDca clause against tbc negligence, default, or error in jndg- Spot. i. 
went ol the persons employed by him (k). When his responsibili^ Otiartur* 
ceases at the ship’s side, he may be empowered to place an agent on psrtfas. 
board for the purpose of supervising his interests (i), 

(riii.) At to the Time for Loading and Diecharge. 

200. As it is the duty of the charterer to have his cargo ready Sailing 
for the ship on her arrival at the port of loading (m), the charter* ^legrama 
party usually stipulates for the sending of a sailing telegram, that 

is to say. a telegram giving notice to the charterer of the probable 
date of arrival (n). To enable the charterer to complete the prepara' 
tion the sailing telegram must be sent some time beforehand ; the 
charterparty, therefore, fixes the length of notice which is to be given, 
either by specifying a particular number of days(o) or, more 
usually, by providing that the telegram is to be sent from the last 
port of call on the outward yoyago(p). This stipulation is not 
treated as a condition, and it is usually provided that the effect of a 
breach is to extend the time allowed to the charterer for loading (9). 

201 . The charterparty may stipulate that the cargo is to be T^mefor 
loaded within a specified period (r). This period, according to the 
ordinary form of stipulation (a), begins when written notice is given 

to the charterer that the ship is ready to receive cargo (t). Sometimes 
it may be stipulated that the period is not to begin before a certain 
date, unless both ship and cargo are ready (a). It is a condition of 
the charterparty that the charterer is to provide a cargo within the 
specified period, and his failure to do so entitles the shipowner to 
treat the contract as at an end (6), and also to sue for damages (c). 

The cause of the charterer’s failure is immaterial, whether it is 
attributable to his own default (d) or to circumstances beyond his 
control (c). It is, however, usual to stipulate that where, owing to 

(k) See Enoyclop&edia of Forms and Precedents, Vol. XIV., p. 103. 

(/) See ibid., p. 114. As to the position of a supercargo, see Daetdcon 
V. Gwynne (1810). 12 East, 381, 308. 

(m) See pp. 100 et seq., post 

(n) See Enoyclopsddia of Forma and Precedents, Vol. XIV., pp. 101. 

107, 117. As to the shipowner’s duty to give notice of readiness to load, 
see p. 160, post 

(o) See Encyolopeedla of Forms and Precedents, Vo}- XIV., p. 107. 

(p) Seei^^d., pp. 101, 117. It is not sufficient to send a telegram from 
the last port of call if the stipulation provides for a definite period of 
notice {Gordon v. Powia (1692), 8 T. L. R. 897). 

(g) See Encyclopedia of Forms and Pieoedents, Vol. XIV., pp. 107, 

117. 

(r) Seef&td., pp. 101, 114. 

(i) As to the necessity of notice of readiness, where there is no espress 
stipulation, see p. 186, post. As to a special stipulation fixing tdiiO com* 
m^cement of Uie period at some other date, see France, Fewmieh <2 
Lid. ▼. Spaekma/n (Philip) A Sons (1913), 18 Com. Cas. 52. 

,(f) See Enoyolopeedia of Forms and Precedents, Vol. XIV., p. 101 1 
and pi 180, post. 

(a) See Enoyclopsedia of Forms and Precedents, Vol. XIV., p. 114. 

(h) See pp. 191, 102, 106, post. 

(o) See tbid. As to the measure of damages, see pp. 207 et eeq., post 
(d) See pp. 191, 192, 200, post. 

(s) Barrel T. DvMon (1815), 4 Oamp. 383 ( Kearon v. Pearson (1661), 
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BfioT. 1. the happening of one or other of certain specified events (/'), the 
Charter- loading of the cargo is delayed, any time lost thereby is not to be 
parties, counted as part of the period {g), and where it becomes impossible, 
for the same reason, to perform the contract, the charterparty is to 
become void (Ji). In this case the charterer is absolved from his 
obligation to procure a cargo, and is not responsible for his inability 
to do so (0* 

Where the detention of the ship at the port of loading beyond 
the specified time is attributable to the default of the shipowner or 
of persons for whom he is responsible, the charterer is not liable to 
pay demurrage (&). 

Time for 202. The stipulation relating to the discharge of the cargo may 

discharge. specifv the period within which the discharge is to take place (f), or 
may fix it inferentially by providing that a given quantity of cargo 
is to be discharged per day (m). If the period is exceeded, the 
charterer must pay damages (n), unless, as in the case of loading, 
the cause of delay is expressly covered by some provision in the 

7 II. & N. 386 ; Holman Sons v. Penman Nitrate Co, (1878). 6 R. (Ct. 
of Sess.) 657 ; see pp. 101, 192, 200, fosU 

(f) See pp. 194, 201 , post. The liability remaius where the particular cause 
of delay is not covered {Fenwick v. Schmah (1808), L. R. 3 0. P. 313 ; 
Stephens v. Harris <& Co. (1887), 67 L. J. (Q. b.) 203, C. A. ; Hay y. Field 
(1882), 10 Q. B. D. 241, C. A. ; compare Grant db Co. v. Ooverdale, Todd 
db Co. (1884), 9 App. Cos. 470; Be Richardsons and Samuel (M.) db Co., 
[1898] 1 Q. B. 261, C. A.). 

(g) Petersen v. Dunn dh Co. (1805), 43 W. R. 340 ; Hudson v. Ede 
(1868), L. R. 3 Q. B. 412, £x. Ch., followed in Smith and Senicey. Bosario 
Nitrate Co., fl894] I Q. B. 174, C. A. ; see Encyclopasdia of Forms and 
Precedents, Vol. XIV., pp. 101, 107, 108, 114 ; Lilly db Co. v. Stevenson db 
Co. (1895), 22 R. (Ct. of Sess.) 278. 

(A) See Encyclopaedia of Forms and Precedents, Vol. XIV., pp. 101, 114, 
116. 

(t) See p. 194, post. 

{k) Seeger v. Duihie (1860), 8 C. B. (N. 8.) 45, Ex. Ch. ; Harris y. 
Best,Byley db Co. (1893), 68 L. T. 76, C. A. (where the delay was caused by 
the negligence of the stevedores, who, though appointed by the charterer, 
were the servants of the shipowner) ; Harris v. Haywood Qas Coal Co. 
(1877), 14 So. L. R. 606. 

(l) See Encyclopaedia of Forms ai^ Precedents, Vol. XIV., p. 114; 
p. 271, post. It is not as a rule, necessary to give notice of readiness to 
unload ; see p. 263, post. As to a special stipulation fixi^ the commence- 
ment of the period for unloading, see Horsley Line, Ltd. y. Boeehling 
Broihers, [1908] S. C. 866. 

(m) Hafper v. McCarthy (1806), 2 Bos. & P. (K. b.) 268; see Ency« 
olops^a of FormQ and Precedents, Vol. XIV., p. 103 ; see Turner, 
Brightman db Co. V. Bannaiyne (1903), 9 Com. Cas. 306, C. A. ; Seotson 
V. Pegg (1861J, 6 H. & N. 295 (where a signed contract was made by the 
consijmee); and contrast BoheU v. Walts, Ward db Co. (1891), 7 T.L. R. 
622, C. A. In this case non-working di^s the custom of the port are 
deluded (British and Mexican Shipping uo.,Jjtd. y. Lockett Brothers db Co., 
lAd., [1911] 1 K. B. 204, C. A ). As to the custom of the port generally, 
see title Custom and Usages, Vol. X., pp. 290 ei seg. The charterer is 
not entitled to the whole of the last day if the period, as ealoulated, include 
only a portion of it (Teoman v. B., [1904] 2 iC. B. 429, C. A. ; Horsley Line, 
Ltd. y. Boeehling Brothers, supra: but see Houlder v. Weir, [1905] 2 E. B. 
267, where Yeoman y. R„ supra, was distinguished). 

(n) Bsssey y. Evans (1815), 4 Camp. 131; Thiis v. Byers (1876h I 
Q. B. D. 244 ; Budgett dbOo. y. Binnington db Co., [1891] 1 Q. B. 85, C.A. ; 
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ohurterparly (o), or unless the delay is attributable to some default 
on the part of the shipowner (p). The fact that the delay is ChAVtir*^ 
attributable to the fault of third persona over whom the charterer parties, 
or shipowner has no control is immaterial (9). 

203. Sometimes the charterparty, instead of fixing a definite CaBtomarr 
period^ for loading or unloading, may stipulate merely that the dispatch, 
cargo is to be loaded and discharged with customary dispatch (r). 

The effect of this stipulation is that the charterer has a reasonable 
time within which to perform his obligation either of providing a 
cargo or of taking delivery («) ; and where the charterparty is 
silent there is an implication that a reasonable time will be 
allowed (t). In considering what is a reasonable time the actual 
circumstances of the particular case must be taken into considera- 
tion (u), and the charterer is not to be held responsible for delay 
attributable to circumstances beyond his control (a). 

204. The period specifiod in the charterparty is usually Lajdaya. 
expressed in days, which are known as lay days (6). At the 


Kruu99 V. Drynan db Oo. (1801), 18 R. (Ct. of Sees.) 1110, distingiiisliing * 
Wyllie V. Harrison db Oo. (1886), 13 R. (Ct. of Sosa.) 92 ; Granite Oily Steam- 
ship Oo. V. Ireland db Son (1891). 19 R, (Ct. of Seas.) 124. 

(o) Letrioheux and David v. Dunlop db Co., The Ahertawe (1891), 19 
R. (Ct. of Seas.) 209 ; The Alne Holme, [1893] P. 173 ; aeo p. 273, post. 

(p) Benson v. Blunt (1841), 1 Q. B. 870; Mailer v. decks (1865). 19 
C. B. (N. s.) 332 ; Youny v. Moeller (1856), 6 £. & B. 765, £x. Ch. ; Eriehsen 
V. Barkworth (1858), 3 H. & N. 804, £x. Ch. ; Hansen v. Donaldson 
(1874), 1 R. (Ct. of Seas.) 1066; Thorsen v. M*Dowall and NeiUon, The 
** Theodor Korner'* (1892), 19 R. (Ct. of Seas.) 743 ; Budgeit <& Oo. v. 
Bitmington db Oo., [1891] 1 Q. B. 35, C. A. (where the inability of the ahip- 
owner owing to a strike to unload the ship did not prevent the consignee from 
being responsible for the delay). The shipowner is not responsible where the 
delay is caused by the goods having been stowed under other goods {Harman 

V. Oandolph (1815), Holt (N. p.}, 35); and see the cases cited in note (9), 
infra. 

(g) Strdker v. Kidd (1878), 3 Q. B. D. 223 ; Porteus v. Watney (1878), 

8 Q. B. D. 534, C. A., disapproving Bogera v. Hunter (1827), 2 G. & P. 601, 
and Dobson v. Droop (1830), 4 C. & P. 112 ; oompaie Leer v. Yates (1811), 

3 Taunt. 387,; and see p. 272, post. 

(r) See Enoyolopsedia of Forms and Precedents, Vol. XIV., p. 107. 

(«) Ford V. Cotesworih (1870), L. R. 6 Q. B. 644, Ex. Ch. ; Fowler v. 
Knoop (1879), 4 Q. B. D. 299, C. A. ; PosUethwaite v. Freeland (1880), 5 
App. Gas. 699 ; and see pp. 274, 275, post. 

(0 Posilethwaite v. Freeland, supra, per Lord Selbobk^, L.G., at p. 608; 
Hid V. Raymond and Beid, [1893] A. 0. 22. 

(u) Posilethwaite v. Freeland, supra ; OasHegaie Steamship Co. v. 
Deinpsey, [1892] 1 Q. B. 854, G. A. i*Bick v. Raymond and Uetd, supra; 
Rodgers v. Forresters (1810), 2 Gamp- 483 ; Kell v. Anderson (1843), 10 M. & 

W. 498 ; Shadforth v. Oory (1869), 32 L. J. (Q. B.) 379, Ex. C^. 

(a) Ford r. Cotesworih, supra ; Good db Oo. v. Isaaes, [18921 2 Q'. B. 556, 

G. A. ; The Jaedsfsn, [1892] P.361; Lyle Shipping Co.-v. Cardiff Corporation, 
[1900J 2 Q. B. 638, G. A. WrigU v. New Zealand Shipping Co. (1878* 

4 Ex. D. 165, C. A., followed in Tillett db Oo. v. Cwm Avon Works 
Proprietofe (1886), 2 T. L. R. 675, must be regarded as no longer law 
{iyb Shipping Oo. v. Cardiff Corporation, supra, per A. L. Bmith, L. J., 
at p. 645 ; see also Posilethwaite v. Freeland, supra, per Lord Blackbubk, 
at pp. 609, 617 ; Hick v. Raymond and Reid, supra, per Lord Watbok, at 
p. 82). 

Semetiiikes the period is expressed in hours ; she Enoyolopsedia of 
Forms and Freoedents, Vol. XIV., p. 101. 
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^pirRtion of the lay dftys, the chartoteir itiay be allowed^ in eon* 
sideration of an additional payment, called demurrage (c), a further 
number of days, known as demurrage days(d)4 Sometimes no 
further time is expressly allowed, but it is simply stipulated that 
the charterer is to pay demurrage at the rate of so much a day for 
every day that the ship is detained beyond the lay days (e). It is 
therefore important, for the purpose both of ascertaining when the 
lay days expire and the payment of demurrage begins and of 
calculating the amount of demurrage payable, to define what is 
meant by the word “day’* in a oharterparty (/). In practice its 
meaning is usually made more or less clear by the insertion of 
qualifications (g), 

206 . The principal terms used in a cbarterparty relating to the 
time to be occupied in loading or discharge are the following, 
namely : — 

Days. If used without any qualification, the term means 
consecutive days, including Sundays and holidays (h), unless there 
is a custom of the port to the contrary (0» or unless it is clear from 
the context that the parties intended a different meaning (k). 

Running days. This term also means consecutive days, including 
Sundays and holidays, unless such meaning is excluded by a custom 
of the port or by the context (Z). In practice, it is usual to exclude 
Sundays and holidays, whether general or local, unless actually used 
for working (ni). 

Working days. This term excludes Sundays and general 
holidays (n), but not days on which, owing to the state of the 
weather, it is impossible to Work (o), even though it is not the 


(c) See 124, 125, post. 

(d) See Knoyclopsedia of Forma and Precedents. Yol. XIY., p. 114. 

(e) See ibid,, pp. 101, 103. 109. In such a case, if the ship is detained 
and remains affer a reasonable time has expired, the shipowner can only 
claim the specified rate (Western Steamship Co, v. Amaral Sutherland Qo., 
[1913] 3 £. B. 366). 

(/) Time is always reckoned by days, and not by hours (Hough v. Aihya 
A Son U879), 6 R. (Ct. of Seas.) 901). unless the contract expressly makes 
demurrage payable per hour (Marshall v. Bolckouo (1881), 6 Q. B. D. 231). 
As to time generally, see title Time, Vol. XXVII.. pp. 431 et seq. 

(0) See the text, infra, 

(a) Niemann v. Moss (1860), 0 Jur. (n. s.) 775 ; Laing v. HoUway 
(1878), 3 Q. B. D. 437, C. A. ; see title Time, Vol. XXVII , p. 463. 

(1) Cochrem V. BeihSfg (l^OO), 3 Esp. 121 ; Nielsen v. Wait (1885), 16 
Q. B. D. 07, C. A. 

(X;) Commercial Steamship 4Jo. v, J^puUon (1876), L. R. 10 Q. B. 346 ; and 
oontiaet Niemann v. Moss, supra, 

(l) NUmann v. Mess, supra ; Laing r^Holhoay, eupra., 

(m) The Vhlhalla (1908), Times, July 27 th ; see Encyelopsedia of Forms 
and Precedents, Vdl. XIV., pp. 101. 103, 107, 114. Unless the stipulation 
Bpeoially so provides, the foot that the excluded days are used does not 
make them count (Nelson (James) dk Sons, Ltd. v. Nmon Line (LiveTpool)y 
Xld., [1908] A. C. 108); see also Boulder v. We%r, [1906] 2 K. B. 267; 
WhiUal da Co, v. ttahiken^s Shipping Co,, Ltd,, [1907] 1 K, B. 703; 
Hrancketow Steamship Oo., Ltd, v. 'Lamport and Holt, [1907] 1 K. B. 
787, n. Nor are they counted towards mspatch money (The QlMdevan, 
[1893] P. 269). 

, (n) Commercial Steamship Co. v. Boulton, supra; Nielsen v. Wait, suprd, 
ai p, 71 ; see title Tiut, No\, XXVIL. p. 454. 

(o) Thiis V, Byers (1876), 1 Q, B. D. 244 ; bat seC Harper r. M*Oa{fhy 
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Qostom of the port to count such dayB(p). It is therefore not 
unusual to qualify the term and to stipulate that only ^'weather 
working days" are to be counted (gr). Where this is the case the 
charterer is not responsible for delay caused by bad weather (r). If 
it is only possible^ owing to the weather, to work for a portion of a 
day, the day is not to be taken into account unless the work actually 
done amounts substantially to a day’s work or half a day’s work, in 
which case the day is to be counted as a day or half a day accord-* 
ingly (is). Whore a ship is chartered for the carriage of a cargo of 
coal^ the term “colliery working days" may be used for the 
purpose of defining the period within which the charterer is to 
provide a cargo (0* This term means days which are ordinary 
working days at the colliery in normal circumstances, although no 
work may in fact be done at the colliery upon such days (a). 

Days of twenty-four hours. In the alienee of any stipulation 
in the charterparty, a day is reckoned as consisting of twenty-four 
consecutive hours (b), counted from midnight to midnight (c), and 
fractions of a day are not taken into consideration (cZ). If, therefore, 
the charterer on the ship being placed at his disposal in the middle 
of a day at once begins to load or unload, that day is to be counted 
as a day under the charterparty, even though he is unable to do 
more than a few hours’ work in the time (e\ and if he finishes the 
loading or unloading before the expiration of the second day he is 
to be deemed to have used two days, notwithstanding that the whole 
work may have been done within twepty*four hours from the time 

(1806), 2 Bob. & P. (n. b.) 258, which does not seem to have been followed 
in later caBes. 

(p) Holman & Sons v. Peruvian H Urate Co. (1878), 5 R. (Ct. of Seas.) 
657 ; Bennetts db Co. v. Brown, [1008] 1 K. B. 400. But such days may 
bo excluded where both parties are acquainted with the custom (British 
and Mexican Shipping Co., Ltd. v. Lockett Brothers A Co , Ltd.. [1911] 1 
K. B. 264, C. A. (** surf days ’’) ). As to the length of a '^workmg day,” 
see note (c), infra. 

(g) (Compare British and Mexican Shipping Co., Ltd. v. LoekeU Brothers dt 
Co., Lid., sv/pra, whore the charterparty stipulated for discharge according to 
the custom of the port, but not less than thirty mille per working day, and 
it was held that '‘surf days,” by the custom of the port, were excluded. 

(r) But whore the cargo is discharged into lighters, a day is a ” weather 
working day " if the weather permits of the cargo being discharged into 
the lighters, even though the lighters cannot safely land the cargo owing to 
surf (Holman ^ Sons v. Peruvian Nitrate Co., supra; Bennetts dt Co. y. 
Pfown, supra). 

(s) Branckelow Steamship Co. v. Lamport and Holt, [1807] 1 Q. B. 570. 

(0 The phrase is not always used in connexion with coal charterparties ; 

see Weir ds Co. v. Pirie dt Co. (No. 1)*(1808), 3 Com. Cas. 263, C. A., where 
po time was expressed ; Shamrock Steamship Co., Ltd. v. Storey dt Co. 
(1890), 6 Com. Cai>. where thib time was expressed in “ rupning hours. 

(a) Saaon Steamship Co. v. Union Steamship Co. (1000) 69 L. J. (q. B.) 
007, n. h; /ovenruling Clink v. Hiekie, Borman dt Co. (No. 2) (1809), 4 Com. 
Ces. ?02, C. A. 

(h) Laingr. Eollwa/y (1878), 3 Q. B. D. 437, C. A. 

(e) The Katy, [1896] P, 60, G. A. The length of a “ working day ” 
depends ppon the custom of the port (Nielsen v. Wait (1886), 16 Q. B. D. 
67, C. A. ; Mein v. OUmann (1904), 6 F. (Ct. of Sees.) 276). 

(d) Commereiai Steamship Co. v. BouUon (1870), L. R. 10 Q. B. 346$ 
Yegmam F. {1004] 2 E. o, 420. 

(s) The Kaiy, supra; compare Hough v. ABiya dt Son (1870), 6 B. (Ct. 
pf j^esg.) 061. 
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when it began (/). To obviate this constraction the parties' may 
provide that, for the purposes of the charterparty, the term “ day ” 
is to signify a conventional day, having no relation to an astrono* 
mical day or to the ordinary civil day (g). The conventional day 
may be a period of twenty-four consecutive hours, commencing 
from a specified time (h), or, ^^here the language of the charterparty 
is so framed, as, for instance, where the phrase used is “ working 
day of twenty -four hours,” the stipulation means that only the hours 
available for work are to be taken into consideration, and that 
twenty-four of such hours, whether consecutive or not, are to be 
taken together and treated as a day (?). 

(ix.) Demiirraye and Damaqea fvr Detention. 

206. The specification of lay days and demurrage days (j) in the 
charterparty is equivalent to a contract on the part of the charterer 
that he will not delay the ship for a further period (h), and also to a 
contract on the part of the shipowner that during those days the 
ship is to be at the charterer’s disposal (1). The charterer has 
therefore the right to make use of both the lay days and the 
demurrage days for the due performance of bis obligation either to 
loader to discharge, and commits no breacli of contract in detaining 
the ship until the expiration of the demurrage days(77i). If the 

(,f) Commercial Steamship Co, v. Boulton (1875), L. R. 10 Q. B. 346. 

(V) Watson Brothers Shipping Co, v. Mysore Manganese Co. (1010), 16 
Com. Cas. 160, per Hamilton, J. 

(A) Turnbull, ScoU dt Co. v. Oruiekshank dt Co. (1004), 7 F. (Ct. of Sees.) 
265; Leonis Steamship Co. v. Bank (No. 2) (1008), 13 Com. Cas. 161 ; 
compare Mein v. Ottmann (1004), 6 F. (Ct. of Sess.) 276, whore a working 
day within the meaning of the charterparty was held to be a period of 
twelve, and not twenty-four hours, from 6 a.m. 

(») Forest Steamship Co. v. Iberian Iron Ore Co. (1809), 6 Com. Cos. 
83, H. L. ; Watson Brothers Shipping Co. v. Mysore Manganese Co., 
supra. 

(;) See pp. 121, 122, ante. 

(A;) Randall v. Lynch (1810), 2 Camp. 352, followed in Thiia v. Byers 
(1876), 1 Q. H. D. 244 ; Postlethwaite v. Freeland (1880), 5 App. Cas. 599. 
The stipulation applies only to the time allowed at the ports mentioned in 
the stipulation (Stevenson v. York (1700), 2 Chit. 670 ; Marshall v. Be la 
Torre (1795), 1 Esp. 307 (in both of whiph coses delay at intermediate ports 
was not covered) ; Aloock v. Taylor (1836), 2 Har. & W. 58 (where delay at 
the port of discharge was excluded) ; Sweeting v. DaHhee (1854), 14 C. B. 
638 (where the stipulation applied to the loading and intermediate ports, 
but not to the port of d^oharge)). 

(l) Bimeeh v. Carlett (1858), 12 Moo. P. C. C. 199, 231 ; WUson and 
Coventry V. Thoresen^s IdnU (1910>, 15 Com. Cos. 262; IfUly df Co. v. 
Stevenson dt Co. (lS65), 22 R. (Ct. of Sess.) 278. But there may be a 
special stipujatiou empowering the shipowner to carry on the goods 
beyond their destination, if in the opinion of the master discharge cannot 
be effected without undue delay (Searle v. Lund (1004), OOL.T, 620, C. A. 
(where the shipowner was held not to bp excused, since any delay would 
havo been attributable to his agent's default at a previous port). 

(m) Bimeoh v. Corleftt (1858), 12 Moo. P. 0. C. 199, 231; Wilson and 
Coventry v. Thoresen's lAnie, supra. The liability to pay demurrage 
depends upon the detention of tne ship, and not upon the conduct of 
the charterer {Porleus v. Watnw (1878), 3 Q. B. D. 684, C. A. ; SPrdker v. 
Kidd (1878), 3 Q. B. D. 223). He is only excused where the detention is 
by the default of the shipowner (Benson v. Blunt (1841), 1 Q: B. 870; 
Bradlsy y. Goddard ( 1863), 3 F. F. 638). The shipowner is not in default 
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ctiarterparty does not speeify the number of lay days^ demurrage, 
where stipullted for, will become payable at the expiration of a 
reasonable lime (n), and will continue to be payable, if the charter- 
party does not specify the number of demurrage days, until the 
expiration of such further time as may be reasonable in the circum- 
stances (o). In this case also the charterer is entitled to detain the 
ship until she has been on demurrage for a reasonable time(p). 
Any further detention of jbhe ship after the expiration of the 
demurrage days, or of a reasonable time for demurrage, as the case 
may be, is a breach of the charterer’s contract for which he is liable 
in damages, the measure of damages being, as a general rule {q\ the 
daily rate of demurrage mentioned in the charterparty (r). 

207. Demurrage in the strict sense of the word (s) is only 
payable where there is an express stipulation to that effect (0- In 
the absence of any such stipulation the shipowner is not entitled to 
claim demurrage as such nor can the charterer claim the right 
to detain the ship beyond the expiration of the time allowed by the 
charterparty for loading or discharging, as the case may be (a). If, 
therefore, he detains her for any furtpher term, he is guilty of a 

merely because he is unable to deliver {Bad^eii db Co, v. Binningion dt Co., 
[1801] 1 Q. B. 35, C. A.) ; the cause of hia inability must be within his 
control (Ilansen v. Donaldson dt Sons (1874), 1 B. (Ct. of Sees.) 1066) ; see 
p. 272, post. 

(n) Postlethwaite v. Freeland (1880), 6 App. Cos. 599 ; Hick v. Bayrnond 
and BWd, [1893] A. C. 22; Hulthen v. Stewart db Co., [1903] A. C. 389; 
sec, further, p 274, post. The same principle applies when the ship is 
detained at a port not covered by the stipulation {Sweeting v. Darthee, 
(1854), 14 C. B. 638). 

(o) Wilson and Coventry v. Tkoresen's Linie (1910), 15 Com. Cas. 262; 
Lilly db Co. v. Stevenson & Co., (1895), 22 B. (Ct. of Sees.) 278. 

(p) Wilson and Coventry v. Thoresen's Linie, supra. 

{q) Either party may show that the actual loss is greater or less, as the 
case may be {Moorsom v. Bell (1811), 2 Camp. 616). Where, however, the 
charterparty does not specify any period of demurrage or provide that 
the demurrage rate is only to apply to a reasonable number of days, the 
demurrage rafce applies in fact to the whole period during which the ship 
is detained {Western Steamship Co. v. Amaral Sutherland db Co., [1913] 3 
E. B. 366). 

(r) Moorsom v. Bell, supra. 

(s) In popular use the word covers damages for detention {Lockhart v. 
FaZft (1875), L. B. 10 Exoh. 135, approved in Great WeHem Bailway v. 
Phillips (k Co., Ltd., [1908] A. C. 101, per Lord Maonaquten, at p. 107). 

{t) Alcoek V. Taylor (1836), 2 Har. ds W. 68, where the stipulation 
applied only to the loading ; compare Evans v. Forster (1830), 1 B. & Ad. 
118. The shipowner may in his turn contract to pay a specified sum 
per day if he is responsible for the ship's delay {Seeger v. Duthie (1860), 

8 C. B. (M. 8.) 45, 72, Ex. Ch. ; Jones v. Hough (1879), 6 Ex. p. 115, Q. A.) ; 
the contract may be so worded as to apply to delay during the voya^ 
only, and not to delay in starting {Valenie v. Gibbs (1859), 6 C. B. (K.S.) 

270). * 

(u) SUvMUon ▼. York (1700), 2 Chit. 670 ; MankaU t. Dt la Torre (1795), 

1 Esp. 967 ; BandaU t. Lynch (1810), 12 East, 170 ; compare Oropion r. 
PldterneH (1847), 16 M. & W. 820 ; Horn t. Bennuan (1841), 0 C. 6c P. 
709. 

(a) Whether, in the case of the port of loading, the ship is entitled to 
depart at ouee is doubtful ; see Wilton and Ooventiv v. Thoreun't Limit, 
tumra, where Bbat, J., at p. 267, declined to decide the point. Aa to 
)ttiijiTig the cargo at the port of discharge, see pp. 267, 268, post. 
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breach of contract, and is liable to pay damages for her detentiw) 
as soon as the lay days expire (b). ^ 

208. Where the charterparty specifies the number of lay days to 
be allowed for loading and discharge respectively, the charterer is 
not at liberty to take into account any days saved at the port of 
loading, and to add them to the lay days allowed for discharge so as 
to escape liability for demurrage at the port of discharge (c), 
unless he is expressly permitted to do so by the terms of the 
charterparty (d). 

209. The payment of demurrage ceases as soon as the charterer 
has fully performed his obligation of providing or taking away the 
cargo, and he is not responsible for any further delay not attributable 
to his default (e). Thus, if after the ship has been fully laden and 
her clearances obtained (/) she is unable to sail owing to bad 
weather, or is driven back to the port of loading, after sailing, by a 
storm, the shipowner's claim for demurrage does not continue or 
revive, as the case may be Qf), On the other hand, the payment 
of demurrage is not suspended where the loading is interrupted 
by ail excepted peril (/0» unless the stipulation expressly so pro- 
vides (i). Whore, however, the ship by reason of a collision or 
otherwise is rendered unavailable for loading, or if she leaves the 
port, no demurrage is payable for the period whilst she is under 
repair or whilst she is absent (k). 

210. Time does not begin to run against the charterer until the 


(b) Lockhart v. Falk (1875), L. K. 10 Exch. 132; Gray v. (knr (1871), 
E. R. 6 Q. B. 622, Ex. (Jh. ; Clink v. Jiadford & Co., |1891] 1 Q. 13. 025, 
C. A. ; Dunlop tfc Sons v. Balfour, Williamaon & Co., [1892) 1 Q. J3, 607, 
O. A. ; compare Kish v. Cory (1875). L. R. 10 Q B. 5.53, Ex. Cli. ; The 
Angerona (181 4), 1 Dods. 382; and pp. 202, 271, post. The distinction 
between demurrage and damages for detention is that the first is liquidated 
and the second unliquidated damages {Moor Line, Lid. v. Distillers Co., 
[1911] S. C. 614). 

(c) Marshall v. Bolckow (1881), 6 Q. B. D. 231 ; Avon Steamship Co. v. 
Leash db Co. (1890), 18 R. (Ct. of Sees.) 260. 

(d) MoUbre Steamship Co. v. Naylor, Bemon dt Co. (1897), 2 Com. Oas. 92. 

If the ohartorer has elected to be paid dispatch money (see pp. 128, 129, 
post) at the port of loading, ho cannot afterwards add tlic days in respect 
of which ho has been paid to the days avowed for unloading for the purpose 
of avoiding demurrage at tlie pyrt of discharge (Oakmlle Steamship Co. 
V. Holmes (1899), 6 Com. Cas. 48) ; compare Rowland and Harwood's 
Steamship Co. v. WUson, Sons dt Co. (1807), 2 Com. Cas. 198, where a power 
to average for purposes of demurrage did not enable the time saved in 
loading tq be added to time saved in discharging for the purposes of 
dispatch money. " • 

(e) Barret v. Dutton (1816), 4 Camp. 333; Smith v. WUson (1817), 

M. & S. 78 ; i)ompare General Steam Navigation Co. v. Slipper [1862), 11 
C. B. (n. s.) 493. 

if) It is the duty of the shipowner to obtain clearances {Barret v. Dntton-, 
8^pTa). 

(a) Jamieson dk Co. v. Laurie (1796), 6 Bro. Pari. Cas. 474 ; Pringle v. 
Mmeit (1840), 6 M. & W. 80 ; compare Lannoy v. Werry (1717), 4 Bro. 
Pari. Cas. 630 ; Connor v. Sm^he (1814), 6 Taunt. 664. 

{h) Saacon Steamship Co. v. Union Steamship Co. (1900), 69 L. J. (Q. B,) 
907, H. L. 

(i) LUVy db Co. y. Stevenson d; Co. (1896), 22 B. (Ct. of Sees.) 278. 

(k) Tyne and Blyth Shipping Go. y. Leech, Harrison, and Forwood, [1900] 
2 Q. B. 12. 



PAnf yiI.^OAiau[&«>s of GdODS. 

htid bMQ placed at his disposal (0. She is not At his dispdSal 
until she hali reached the place named in the cWtei^arfy as the 
place where she is to take in or deliver her cargos as the case may 
be, and until she is ready to do so (m). Where the place is merely 
designated in general terms, as for instance by the name of a port, 
diffioalt Questions arise as to when the ship can be said to have 
arrived, within the meaning of the charterparty, at such port(n). 

Even where a particular dock is specified similar questions may 
arise (o). It is, therefore, not unustial to Insert an express stipulation 
that the ship is to load or discharge at a particular berth (p). In 
this ease she must be actually alongside the berth before the lay 
days begin to run (q). 

Hsu. A stipulation is frequently inserted providing for the giving Written 
of Written notice that the ship is ready to load or discharge as the 
case may be (r). The stipulation may further provide that time is 
to run from the giving of such notice after arrival, whether the ship 
has reached her berth or not (s). 

212 . SomeiimoB the charterparty provides that the ship is to be “in turn.” 
loaded or discharged in turn ” or “ in regular turn (i). In this * 
case the ship must take her turn with other ships in due order, and 
time does not begin to run against the charterer until her turn 
arrives (a). He is not, therefore, responsible for any delay arising 
from the ship having to wait for her turn in the ordinary course (6), 
but only for such delay as is attributable to his own default (c), as 
for instance where the ship loses her turn owing to the fact that 
he is not ready to deliver or take the cargo (d). Where, on the 


(1) Nelson y. Dahl (1879), 12 Ch. D. 668, C. A., per BaSiTT, L.J., at 
p. 681 ; Tharsis Sulphur and Copper Co. v. Morel Brothers dt Co., [1891] 2 
Q. B. 647, C. A. ; Leonis Steamship Co., Ltd. y. Bank^ Ltd , [1908] 1 K. B. 
499, C. A. 

(w) Nelson v. Dahl, supra; BasUfell v. Lloyd (1862), 1 II< & C. 388 ; flee 
ppi 182, 260, post, 

(n) Seo pp. 182 et seq., 260, post 

io) See pt>. 183 et se^., 200, post 

Ip) Seo Encyolopsedia of ^orma and Precedents, Vol. XIV., p. 100. 

iq) Strahan v. Gabriel (1879), cited 12 Ch. D. 690; Murphy v. Co^n 
(1883), 12 Q. B. D. 87, not followed in The Carishrook (1890), 16 P. D. 98 ; 
see pp. 184, 261, post 

(r) See Encyclopsedia of Forma and Precedonta, Vol. XIV., pp. 101, 103. 
A a to notice in the absence of any stipulation, see p^ l S6,po8t Aa to 
delay oauaed by rules made by shore labourers, see Northfield Steamship 
Go. V. Compagnie L'Vnion Dea Qa£t [1212] 1 K. B. 434, C. A.; as to 
delay caused by fahuro of colliery i6 produce specified coal, see Arden 
Steamship Co., Ltd. v. Maihurin S Son, [1912] S. G. 211. 

(a) See Encyelopsedia of Forms and PredeceAts, Vol. X1V.» P- 103 

(f) See the eases cited In notes (/}— (n), p. 12S,post 

(а) KeU V. Anderson (1842), 10 M. & W. 498; Bastifell y. Lloyds supra ; 
Shadforth V. Cory (1868), 32 L. J. (q* b.) 379, Ex. Ch. 

(б) Boberison v. Jackson (1846), 2 C. B. 412 ; The Cordelia, [1909] P. 27. 
But the charterer is responsible for any delay arking from the fact that the 
jfractice of the person loading or unloading the ship differs froih that in 
ordinary use in the port (£atosan v. BuHiess (1862), 1 H. & C. 396). 

(o) Jones y. Adamsdn (1875), 1 Ex. B. 60’ (where he was also held liable 
for a further delay caused by bad weather); EttioU v. Lord (1683), 6 Asp. 
11. L. a 63, P. 0. 

(d) Oaiothron v. Trickett (1864), 16 C. B. (n. s.) 764. 
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other hand, the ship loses her tarn in consequence of some default 
on the part of the shipowner, any loss occasioned by delay falls 
on the shipowner and not on the charterer (e). 

The meaning of the term '' in turn *’ varies according to circum- 
stances. Ships may be entitled to take their turn hi order of 
arrival (/) or in order of readiness (y) ; steamships may have 
precedence over sailing ships (h) ; and one kind of cargo may be 
loaded before another (i). In any particular case the meaning to^be 
attached to the term may have to be ascertained by reference to the 
custom of the port (A). If there is only one person at the port 
from whom the cargo can be obtained ({), or to whom it can be 
delivered (m), the practice followed by him will bind the shipowner 
as being the custom of the port; if, however, there are several 
persons available, the practice of the person actually chosen, if 
differing from the custom of the port, will not excuse a delay which 
would not have happenel if the charterer had chosen a person 
whose practice accorded with the custom of the port (n). 

213. Since the charterer is entitled to the whole of the lay days 
for the purpose of loading or discharging his cargo (o), it is not 
unusual for the charterparty to contain a stipulation providing 
for the payment of what is called dispatch money by the shipowner 
to the charterer, for any time saved either in the loading or in the 
discharging (p). As in the case of demurrage (q), dispatch money 
is payable at a given rate per day or hour saved (r). In reckoning 
the time saved the language of the particular stipulation must bo 

(«) Taylor y. Clay (1846), 9 Q. B. 713 ; Tyne and Blyth Shipping Co. v. 
Leeoh, Uarrison and Forwood, [1900] 2 Q. B. 12. 

(/) King v. Einde (1883), 12 L. R. Ir. 113. 

(a) Lawson v. (1862), 1 H. & C. 306. 

(1) King v. Einde, supra). 

(i) Leidemann v. Schultz (1853), 14 C. B. 38. 

(A) See pp. 276, 277, post. The custom is binding on the shipowner, 
though unknown to him {Bohertson v. Jackson (1845), 2 C. B. 412 ; King 
V. E%nde, supra). 

(1) King v. Einde, supra ; Temple, Thomson and Clarke v. Bunnalls 
(1002), 18 T. L. R. 822, C. A. ; see, contra, Olacevich v. Eutcheson Co. 
(1887). 16 R. (Ct. of Soss.) 11. 

(w) Boherlson v. Jackson, supra. 

(n) Eudson v. Clementson (18^6), iS C. B. 213; Lawson v. Bumess, 
supra. 

(o) See p. 124, ante. 

ip) Dispatch money may be made payable only in respect of time saved 
in discharging {Bowland and Marwood*s Steamship Co. v. Wilson, Sons 
dt Co. (1897), 2 Com. Cas. 108): As to the moaning of ** time saved,” see 
Laing v. Eollway (11S78), 3 Q. B. D. 437, C. A. ; Be yelson db Sons, Ltd. 
and yelson J^ne, Liverpool, Ltd., Nelson db Sons, Ltd. v. Nelson Line, 
Liverpool, Ltd., [1907] 2 K. B. 706, C. A., per Bucklet, L.J., at p. 724 
(reversed, without reference to this point. [1908] A. C. 108); Be Boyal 
Mail Steam Packet Co., Ltd., and Biver Plate Steamship Co., Ltd., [1910] 
I'K. B. 600. 

(q) See p. 122, ante. 

(r) Both dispatch money and demurrage may be included in the samh 
clause {Laing v. Eollway, supra ; Be Nelson db Sons, Ltd., and Nelson Line, 
Liverpool, Ltd., Nelson db Song, Ltd. v. Nelson Line, Liverpool, Ltd., supra; 
Be Boyal Mail Steam Packet Co., Ltd., and Biver Plate Steamship Co., Ltd., 
supra), or they may be dealt with in separate clauses (The Glendevon, [1803] 
P. 260). 
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token into account (d). Unless there is something in the oontreot 
to show tlm contrary, the charterer is entitled to M credit^ with 
the whole of the time saved ; if dispatch money is payable per hour 
he counts every hour saved, whether a working hour or not, so 
that a day saved amounts to twenty -four hours For the purpose of 
dispatch money (b). Similarly, every day saved counts, whether or 
not it is a day excepted from the lay days by the charterparty (e>, 
such as a Sunday or a holiday (d), unless upon the construction of 
the charterparty it appears to have been the intention of the parties 
that such excepted days were not to be counted for this purpose (e). 

(x.) ExcejptionB Helming the Charterer. 

214. It is usual for the charterer to protect himself by express Scope of 
stipulation against the cons^uences of delay in the performance of ewiptiooe 
his obligations (/). Sometimes the exceptions which relieve the 
shipowner from responsibility are made equally available for the 
charterer (^). More frequently the stipulations TThich define the 
charterer’s obligations do not impose upon him an absolute duty to 
fulfil them, but exempt him from liability where his failure to do 
so is occasioned by certain specified events, which are thus 
excepted from the charterparty (Ji), The stipulation in its ordinary 
form provides that any time lost, whether in the loading or in the 

(a) See the cases citod in noces (6), (o), infra 
(h) Laing v Holhvay (1878), 3 Q B. D. 437, C A. 

(o) Be Boyal Mail Steam Packet Co , Ltd., and Biver Plate Steamship Oo.^ 

Ltd., [1910] 1 K. B. 600; Mawaon Shipping Co, Ltd, v. Beyer, [1914] 

1 K. B 304 

(d) If work 18 done upon an excepted day by arrangement, that day does 
not become a lay day unless there is an agreement to that effect, which is 
not to be implied from the mere fact of woiking on that day by consent ; 
dispatch money is, therefore, payable as upon the original period {Nelson 
{Jameh) i& Sons v Nelson Line {Liverpool), Ltd., [1908] A. C. 108). 

{e) The Qlendei on, [1893] P. 269 ; Be Nelson <& Sons, Ltd., and Nelson Line, 

Liverpool, Ltd., Nelson Sons, Ltd. v Nelson Line, Liverpool, Ltd., [1907] 

2 KB. 705, C. A It should be noted, however, that in Be Nelson <Sb Sons, 

Ltd., and Nelson Line, Liverpool, Ltd., Nelson c& Sons, Ltd. v Nelson Line, 

Liverpool, Ltd., supra, Fletcher Moulton, L. J , dissented from the 
majority pf the Tourt of Appeal, and disapproved of The Glendevon, 
supra ; whilst, in Be Boyal Mail Steam Packet Go , Ltd., and Biver Plate 
Steamship Co , Ltd., supra, Bray, J., expressed his agreement with ihe 
reosonmg of Fletgiilr Moulton, L J. 

(/) For examples, see Bnoyclopsedia of Forms and Piecedents, Vol XIV., 
pp. 101, 102, 107, 109, 114, 116. 

( 7 ) Bruce V. Nicolopuh (1856), 11 Kxch. 120 ; Smith v Dart db Son 
(1884), 14 Q. B. D. 105 ; Brown v. Turner, Brightman db Co , [1912] A. C. 

12; see Enoyolopasdia of Forms dud Precedents. VoL XIV., p. 69. It 
has been held that the ordinary exceptions in a charterparty (for which 
see pp. 107 et seg., ante) also protect the charterer ; see Barrie v. Peruvian 
CorporaUon (1896), 2 Com. Cas. 50 (voyage charter), where it held 
that the wording of the particular clause clearly implied mutuahty. 

This case, however, though followed, was doubted m Be Newman and IfaU 
Steamship Co. and British and South American Steamship Co , [1903] 1 K. B. 

• 262 (voyage charter), and Was not followed in Braemourd Steamehip Co. v. 

Weir db Co. (1910), 16 Com. Cas. 101 (time charter), where it was held tha 6 a 
dausein the ordinary form was not mutual ; compare Abbott on Shipping, 

6 th ed., p. 428 ; 14th od., p. 807. ** The common exceptfoi^ of the restraint 

of prinees and rulers appues only to the case of the master*^ (Smith v, Dari 
db Bon, swpra, per A. L. Shtth, J., at p. 109); and see p. 118, ante. 

(h) For examples, see Encyclopedia of Forms and Precedents, Vol. XI V., 

^p. 101, 107. 
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diseharffe, in oonseqaeno^ 61 the hapj^ing of an excepted event, te 
not to uQlete actually . used (i). The ex^t of tllii? 

protection may be limited by a provieo that no deduction of time is 
to be allowed if the ship is already on demurrage when .the event 
happen8(^)> ^be charterer fails to give due notic^ joi. its 
happening to the master or shipowner ( 1 ). Where the event takes 
place at the port of losing and prevents the charterer from lolling 
a cargo, the stipulation may provide that the charterparty is jio 
become null and void, except as re^ds any cargo already 
shipped (m). The charterer is thus relieved from the obligation 
to supply any farther cargo. Sometimes, however, a proviso is 
inserted that the charterparty is not to become null and void, if 
part of the cargo has already been put on board (n). 

216. Any stipulation relieving the charterer from responsibility 
being inserted for his benefit is to be construed against him (o), and 
the words used are to te taken in their obvious meaning (p). 
Where, however, the wordd are ambiguous, this meaning is to 
be gathered from the surrounding circumstances to which the 
charterparty was intended to apply (g). The burden of proving that 
the stipulation is operative in any particular case rests on the 
charterer (r). It is not sufficient to show* that an excepted event 
happened, and as a matter of fact prevented the charterer from 
fulfilling his obligation in the way which he had chosen (s). He 
must go farther and show either that the way he bad chosen was the 
only practicable way of performing his obligation (0, and that it 

(t) See Encyolona&dia of Forms and Precedents, Vol. XIV., pp. 101, 107. 
As to the effect of such a stipulation where the charterer is otherwise in 
default, see Lilly dh Oo. v. Stevenson dt Oo. (1896), 22 B. (Ct. of Sees.) 278. 

(X;) See Encyolopssdia of Forms and Precedents, Vol. XIV., p. 103. 

(Z) See ibid,, p. 102. 

{m) See ibid,, p. 100. 

(n) Steely Toting dt Oo. v. Grand Oanary Coaling Co. (1004), 9 Com. Cas. 
275, H. L. As to the case where the delay is such as wholly to frustrate 
the adventure, see Fenwiclc v. Sehmaht (1868), L. R. 3 C. P. 313 ; and 
see p. 194, post, 

[o\Rt»^on y, Ede (1867), L. R. 2 Q. B. 666, per Blacxbubk, J., at 
p. 578 ; Grant dt Oo, v. Ooverdale, Todd dt Oo, (1884), 9 App. Cas. 470, 
distinguished in Sailing Ship AUerton Co. v. Falk (1888), 6 Asp. M, L. C. 
297 ; and see p. 103, post. 

(p) Hudson v. Ede, supra ; see 138, post. 

{q) Hudson y. Ede, supra, distinguished m Kany, FteZd (1882), 10 Q. B. D. 
241, C. A., and in Grant dt Co, v. Coverdale, Todd dt Co., supra; SaiUng 
Ship AUerton Co. v. Falk, supra, distinguishinff Grant db Oo. v. Ooverdode, 
Toad db Oo.isupra ;'Be LoekteMxnd Cr(Mgd dt Sons (1001), 7 Coin. Caa. 7, 
withwhk»h oonxxsixX.BeBiehardsons and Samuel (M.) db Co., [1808] 1 Q. B. 
261, C. A: • 

(r) The Vmage BeUe (1874), 30 L. T. 232. 

' ,(s) Ibid.; PosUethutaUs v. Freeland (1880), 6 App. Caa. 590; Kay V. 

supra ; Stpphens y. Harris db Co* (1687), 57 U J. (Q. B.) 203/ C. A. ; 
GremUe Ci^ Steamshipl Oa* v. IreUmd dt Son (1801), 19 R. (Ot. of Sess.) 
124^ igSmnsr y. MaefaAfsne, M‘CrinMl dt Co, (1803b 20 R. (Ct. of Sees.) 
414 ; Ma F^ta/rdsons and'8amnel{M.) dt Co., supra ; Buhnan and BieJesorC 
y^rFmatids dt Co., [1894] 1 Q. B. 170, C. A. 

(t) Bndsan yj. Eae, supra, ajfpH^ in St^J^s v. Harris db Co,, stipm; 

Ti ^(jhe 
' to.. 


City maamsMp Oo. v. Irdkmd df Son, sdpra, li 
has oMered tjse shipi la'aoCordauoe with the- eharterparfy, 
to A p^^eular port for dischafge/ the.subi^ixjie^ti Outbiphk of a 
I at suoK pm^'does not predhde him from claiming the protection 
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not, aecording to knowR meroAntilet usage, |k)ii8lbl6 to 
it ib any other way (a), or, it other ways of pecfonning it W4ftd 
available, that the event would have affected them all (6). 

216. The principal exceptions which are inserted for the speqial Prtiie^ ^ 
protection of the charterer are the following (c), namely wnpwtot s 

(1) Strikes and lock-outs (d). The phrase impliee a labour Ci)fteikts 
dispute (e); it does not, therefore, cover the case where workmen *ndloak*out«, 
abandon their work through fear pf an epidemic (/*), or where the 
employer dismisses them because he has no woik for them (y)« 

The exception may be limited to woikmen essential to the loading 
or discharge of the cargo (h ) , it may extend to workmen oonneoted 
with the supply of the cargo (t), or it may be fiamed in general 

a atnke clause, and he is not bound to stop the ship or name another port 
(Bulman and Dtckaon v Fenwtek dt Oo , [1894] 1 Q B 179, C A ) , but it» 
otherwise if ho orders the ship to a port of loading where to his knowledge 
there is a strike (Brown v Tii/rner, Brtghtman <0 Oo , [1912] A C 12} 

(а) Bathng 8htp AUerton Co v Falk (1888), 6 Asp M L C 287, dis- 
tinguishing Grant Co v Cot p't dale, Todd <& Oo (1884), 9 App Cas 470. 

(б) The Village Belle (1874), 30 L 1 232, compare Bruee v. 

Vioolovulo (1866), 11 Exch 129 

(o) It IS impossible to deal in detail with all exceptions that may be 
employed Such exceptions as have been judicially considered are 
referred to in this sub section, or in the sections dealing with the duties 
of the oharterer which are modified by their insertion m the oontraot 
As to “ detention by railways,*’ see Letnohmx and David v Dunlop <0 Co., 

The ** Abertawe ” (1891), 19 R (Ct of Soss ) 209, and contrast Granite City 
Steamship Oo v Ireland <0 Son (1891), 19 B (Ct of Sess ) 124 

(d) As to the effect of a strike on the charterer's obligations m the 
absence of an express exception, see pp 273, 274, post As to the effect of 
i stiike clause upon the payment of hire under a time charter, see Brown 
V Turner, Bnghtman <0 Co , si^i a For a stnke clause intended to protect 
the shipowners, see Wiles df Go , Lid v Ocean Steamsh/tp Oo , Lid (1012), 

107 L T 625 Certain clauses known as the '‘I S F Strike Expenses 
< lausoB ” have been prepared by the International Shipping Federation , 
see Times, 8th December, 1913 Iheso clauses, which are intended to be 
incorporated m oharterparties and bills of lading, will, if adopted, confer 
extensive powers of deiuiug with the cargo on the shipowner in the event 
of a strike, and provide for the apportionment of any expenses ineurred 
between the shipowner and the cargo owner 

(e) Be Bichardsons and Samuel (M ) <0 Co , [1898] 1 Q B 261, 0 A ; 

HorsUp Lme, Ltd v Boechhng Brothers, [1908] S C 866, compare Gordon 
Steamship Oo , Ltd v Moxey, Savon dh Oo , Ltd (1913), 18 Com Cas 170 
Where the exception concludes with the phrase ** or any other cause beyond 
the charterer’s control," an imauthonsed holiday taken by the workmen will 
be covered (Be Allison dh Co and Bichards (1904), 20 T L B 584, C A ) 

rn Stephens r Harris d^Oo (1887). 6 Asp hi L C 192, affirmed, without 
doSdltigtiiuspomt(1887),57E J (q^U) 203, C A , Mudier Strudel Oo, 
i)tg.(lC^8), 14Com Cas 136 (not affected on thisp<unt by the order lorimew 
tfiaJ made (1900), 14 Com Cas 227, G A ) But the exception m^be 
framed m terms sufficiently wide to cover case (Beatson T 
(1803>,8E8Bt,833) 

(p) Be Biehiurdsone and Samuel [M ) dt Oo .eu/pra 

(A) Betd v' Lee <0 Sons (1901), 17 T D «. 771; Langkam Steamefnp 
Oo , Xiftd V OaUag^r U912), 12 Asp M L C 109. Where the exception 
xsiM to a generu strike, as, for instance, of lightermen, it is sufficient if 
there is a general strike amongst a parhoular oIub of lightermeu, thou|^ 
other classes of lightermen do not atnke, provided that the ohairter^ » 
thereby pzs^ented from ftilillling his contract (AkHeseUkabei Shakespddm 
V* Mnu^ i Oo. (1902), 19 T- L* B. 606, C AO. 

(i) Jpetoreen v Dunn ^ Oo (1896), 43 w B 349; tdUp dt 0o* V» 

JSPnmson db Oo (1895), 22 B (Ct of Sess ) 278. 
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(8) accidents 


(4) ice etc. ; 

(5) war. 

K^llgence. 


Smmsrc^ and HAymAinoii. 

terms (&)• Usually it does not apply to workmen in the employment 
of the shipper or receiver of the cargo if by the use of reasonable 
diligence he could have procured other suitable labour (Z). 

(2) Riots and civil commotions (m). 

(8) Accidents (n) beyond the charterer’s control. This exception 
applies only to what is strictly an accident (o), and not to some- 
thing which is one of the ordinary operations of nature, such as, 
for instance, a fall of snow (p). 

(4) Ice, frost, fog, storm etc. The charterer is not protected 
against these perils, unless they are specially excepted (q). 

(5) War. Where the outbreak of war renders the charterparty 
illegal (r) the charterer is discharged from the obligation of 
performing his contract («). 

A negligence clause is sometimes inserted exempting the charterer 
from responsibility for any negligence, default or error in judgment 


(fc) The AVne nolme^ [1893] P. 173 ; Petersen v. Dunn db Co. (1895), 13 
W. IR, 349 ; London and Northern Steamship Co., Ltd, v. Central Argentine 
Hail, Co. (1913), 108 L. T. 527. A strike of workmen unconnected with the 
ship or cargo in any way is not within the exception, even though its ultimate 
effoct is to delay the ship {Gardiner v. Macfarlane, M’Crindell db Co. (1893), 
20 It. (Ct. of Sess.) 414 ; Granite City Steamuhip Co. v. Ireland <& Son 
(1891), 19 R. (Ct. of Sess.) 124). If the delay is caused by a strike covered 
by the exception, it is immaterial that the strike has already ended before 
the arrival of the ship (Leonis Steamship Co. v. Rank, Ltd, (No. 2) (1908), 
13 Com. Cas. 296, C. A., followed in moor Line, Ltd. v. Distillers Co., 
[1912] S. C. 514); oompare Gordon Steamship Co. v. Moxey, Savon db Co. 
(1913), 18 Com. Cas. 170. 

(Z) Bulma/n and Dickson v. Fenwick db Co., [1894] 1 Q. B. 179, C. A. ; 
compare Encyclopssdia of Forms and Precedents, Vol. XIV., pp. 108, 116. 

(m) See Encyclopsedia of Forms and Precedents, Vol. XIV., p. 103. 
These words have, presumably, thosame meaning as in a policy of insurance, 
as to which see title Insurance, Vol. XVII., p. 527, note (9i). 

(n) Another word used is “ causes." In Hibernian SS. Co., Ltd. v. 
Suttons, Ltd. (1012), 47 I. L. T. 39 (default of a railway company to 
provide wagons was held to be within the words or any cause beyond 
the poTBoni3 control of the charterers." The phrase may also take the 
form '‘unavoidable accidents and hindrances" {Crawford and Rowat v. 
Wilson, Sons tfc Co. (1896), 1 Com. Cas. 277, C. A., where the phrase was 
held to apply to rebellion). Whatever its form, the phrase is usually 
placed at the end of a list of exceptions, and the ejusdem generis rule 
accordingly applies {Re Richardsons a/nd^Samuel {M.) Co., [1898] 1 Q. B. 
261, C. A. ; 88. Knutsford, Lid.^y. Tillmans db Co., [1908] A. C. 406 ; 
Mudie V. Stiich (1909), 14 Com. C^. 135; Thorman v. Dowgate Steamship 
Co., [1910] 1 E. B. 410), -unless it is impossible to apply it {Larsen v. 
Sylvester db Oo., [1908] A. C. 295; Abehureh Steamship Co, v. Stirmes, 
[1911] S. p. 1010); compare Arden Steamship Co., Ltd. v. Mathwin 
{WilUam) db Son, [1912] S. 0. 211 ; Glasgow Navigation Oo. v. Iron Ore Co., 
[1909] S. C. 1414; AhtieseUkahet Adcitands v. WhiUbker (Michael), Lid. 
(1913), 18 Com- Cas. 229; France, Fenwick db Go., Lid. v. Spaekman 
(Phillip) db Sons (1912), 18 Com. Cas. 52. 

lo) Gardiner V. Maofarlane, M^Orinddl db C7o. (1893), 20 B. (Ct. of Sess.) 414. 

Tp) Fenwick v. SchmaU (1868), L. B. 3.C. P. 313. 

(g) 88> Knutsford, Ltd. v. Tillmans Co., supra ; Fenwick SehmaU, 
iuj^a. As to the scope of such an exception, see Grant db Oo. v. Coverdale^ 
Todd dt Oo. (1884), 9 App. Cas. 470, distinguished in Sailing Ship AUerton 
Oo. V. Fatk (1888), 6 Asp. M. L. C. 287 ; Kay v. FieU (1882), 10 Q. B. D. 
241, C. 

(r) Esposito V. Bowdeu (1867), 7 E- & B. 763, Ex. Ch. ; Avery v. Bow- 
dmt (1856), 6 & B. 953, 962» Ex. Cb. ; and contrast The Teutonia 

(1S72), L. B.4P.C. 171. 

(f ) See p. 196, post, ^ 
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of tr^nmers or stevedores employed in loading or discharging tite 

(xi.) Cmmr of LiahiMy ClauH, 

217 . A charterpart^ nsually contains a stipulation, known as a sfieetof 
cesser clause, providing that the charterer’s liability under the ceveroUpw. 
charterparty is to cease as soon as the cargo is shipped (a). Such 
a stipulation is valid (6), but its e£Fect varies according to the 
language in which it is framed (c). Whatever form the stipulation 
may take, the exemption as regards future liabilities arising after 
the loading appears to be absolute {d). As regards antecedent 
liabilities, the cesser of liability depends upon the wording of the 
clause. The clause may expressly deal with such liabilities ; it 
may provide that the liability in respect of them is to continue {e) 
or to cease, either absolutely (/), or conditionally upon their 
discharge {g) More usually there is no express reference to Antecedent 
antecedent liabilities, and the extent of the exemption then HabllltieB. 
depends upon the construction to be placed upon the particular 
stipulation employed (/i). If it is clear from the words of the 
stipulation that all liabilities under the charterparty, antecedent 
as well as future, are to cease on loading, the exemption is equall.t 
absolute in the case of antecedent liabilities as in the case of 
future liabilities (t). If, on the other hand, the words used are 
open to a different interpretation, the charterer’s liability as to 
antecedent breaches of the charterparty will cease only in so far as 
an equivalent is given to the shipowner (A;) in the shape of a remedy 
available against the consignee (?). The cesser clause will, therefore, 

(0 See Enoyclopsedia of Forms amd Precedents, Vol. XIV., p. 102. As 
to tho general effect of a neghgence clause, see pp. 116, 117, ante, 

(a) For examples, see Encyclopsedia of Forms and Precedents, VoL XIV., 
pp. 104, 117. The effect of the clause is to exempt the charterer from 
liability, whether ho is an agent only, as is usually the case, or a principal 
[Banmsier v. Breelauer (1867), L. K. 2 C. P. 497 ; Francesco v. Massey 
(1873), L. R 8 Exch. 101). The fact that he is the consignee of the cargo 
makes no difference (SanguinetU v. Pacific Steam Navigation Co, (1877), 

2 Q. B. D. 238, C. A ), unless he is otherwise liable under the bill of lading 
{(hblhschen v. StewaH Brothers (1884), 13 Q. B. D 317, 0. A. ; Bryden v. 

Niebuhr (1884), Cab. & El. 241 ; contra, Barwick v. Bumyeat^ Brown dt Oo. 

(1877), 36 L. T. 250). 

(h) Oglesby v. Tglesias (1858), E. B. & E. 930, Ex Ch. 

(o) Gray v. Carr (1871), L. R. 6 Q B. 622, Ex. Ch , per Bkamwell, B.p 
at p. 649. 

(3) Oglesby v. Yglesias, supra ; French v. Gerber (1876), 1 C. P. D. 737 ; 
affirmed (1877), 2 C. P. D. 247, C. A. 

(a) Lister v. Van Haansbergen (4876), 1 Q. B. D. 269, where the words 
** loading excepted ** in the cesser clause were held to extend to delay in 
loading, so that the charterer remained liable notwithstanding the ship* 
ment of a full and complete cargo. 
if) Oglesby v. TglesicLs, su^a. 

See Encyclopaedia oi^Foms and Pr^edents^Vol. XIV., p. 104^ 


{%) Clink V. Badford db Co,, [1891] 1 Q. B. 625, C. A. 

(i) Milvain v. Peree (1861), 3 E. & E. 495 ; French v. Gerber, supra ; 
Besiiiution Steamship Oo, v. Pirie <St Oo, (1889), 7 Aim. M. L. C. ll,n., C. A. ; 
Salvesen db Oo, v. Guy db Oo. (1886), 13 R. (Ct. of Sess.) 85. 

(ft) Lockhart v. Falk (1875), L. R. 10 Exoh. 132 ; Christoff ersenv. Hansen 
Q872), L. R. 7 Q. B. 609 ; OUnk v. Badford db Oo., supra, doubting 
jBanniHer v. Breslmer, supra. 

(I) This remedy takes the form of a lien over the cargo ; aee pp. 134, 
.186, poet. 
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be construed as inapplicable to the ^rticular breach complained of 
if the effect of a different construction would be to leave the 
owner unprotected in respect of that particular breach (m). To- 
ascertain the extent of the protection conferred by a cesser clauite, 
the lien clause which follows it (n) and which embodies the remedy 
given to the shipowner as the corollary of the charterer’s release 
must be read with it, and the two clauses must, if possible, be taken 
as co-extensive(o). No liability is destroyed by the cesser clause/ 
unless it is re-created in someone else by the lien clause (p). The 
construction of the cesser clause is, therefore, governed by the 
construction of the lien clause, and if that clause confers no lien 
on the shipowner in respect of the claim which is in question, the 
charterer’s liability is not taken away by the cesser clause (q). 
Accordingly the cesser clause usually provides that it is not to 
take effect unless the cargo shipped is sufficient to satisfy the 
various liens which the ship )wnor may possess over the cargo (r), 

(xii.). Lten Claim. 

218 . The cesser clause is always followed by a lien clause, which 
expresses the consideration received by the shipowner in exchange 
for his release of the charterer {»). The liens usually conferred by 
the clause are for freight, advance freight, dead freight, demurrage, 
and general average {t), but other liens are sometimes included (a). 
Of these liens the lion for freight, strictly so called (b), and for general 
average exist at common law, and are specified in the clause merely 
to prevent any inference being drawn from their omission (c). There 


(m) Clinic v. Bcidford & Co., [1891] 1 Q. B. 625, C. A., per Lord Esiibr, 
M.K., at p. 627 ; Dunlop Sons, v. Balfour, WtlUamaon A Co., [1892] 1 
Q. B. 507, C. A. 

(n) See the text, infra. 

(o) CUnk V. Ba^ra db Co., supra, per Fur, L.J., at p. 632; Dunlop db 
Sons V. BMour, Williamson db Co., supra; Jfla/nsen v. Harrold, [1894] 1 
Q. B. 619, C. A. ; see also Williams db Co. v. Canton Insurance Office, Ltd., 
[1901] A. C. 462. 

(p) Clink Y. Bedford db Co, supra, per Fry, L.J., at p. 632 ; Francesco 
V. Massey (1873), L. B. 8 Exoh. 101 ; Kish v. Cory (1875), L. B. 10 Q. B. 
553, Ex. Ch. ; SamguineUi v. Pacific Steam Navigation Co. (1877), 2 Q. B. D. 
238, C. A* 

(q) Christoffersen v. Hansen (1872), Lt B. 7 Q. B. 609; Pedersen v. 
Lotinga (1857), 6 W. B. 290 ; Lockhart y. Falk (1876), L. B. 10 Exch. 182, 
followed in Dunlop db Sons v. Balfour, Williamson db Co., supra, and (n 
GardimerY. Macfarlans, M^Orindell db Co. (1889), 16 B. (Gt. of Sess.) 658. 

1 1 is otherwise as regards future liabilities {French y. Qerher ( 1876), 1 C. P. D. 
737 ; afflnned (1877), 2 C. P. D. 247, C. A.). 

(f) See EneyelopSBdia of Forms and Precedents, Vol. XIV., p. 117, A 
clause in this form has been held to apply to liabilitieB arising at the port of 
ioadina (Bawnistsr y. Breslauer (1867), L. B. 2 0. P. 497), but the oorreot- 
neSB of the decision was doubted in CUnh y. Bedford db Co., suma, where, 
however, the clause was differently worded. In Oardiner v. Macfarlans, 
M*(Mndell db Uo., supra» a clause in this foiin was held not to apply to 
deten^n at the i>ort of loading. 

(a) see p. 133, ante. ^ * 

{<) For eitamples see Encyolopsedia of Forms and Precedents, Vcl. XIV., 
pp. 104, 11?. As to such hens, see pp. 283 et sea., post. 

{fi) See Eneyclopsedia pf Fonns and Precedents, Vol. XIV., p. Il8; 
ana p. 286, poai 

A) Aa to theiaAaping of **lreight,” see p. 103, ante, pp. 200, 30? af 

(d> As to the mTatim ** eamressum facu eessare iaeitum** see title l)ssiD>B 
AKD OTHSnt iNSTHUltXNTS, Vol. X., p. 442. 
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ii» hoverw, no lien «t oommon lav for advance f?eighif (d^ dead daetl^'n 
freight («)t or demnrrage (/); any ench lien mast w otei^Bd bj' ' 

special contract (p). The lien given for dead freight inelndM 
onliqnidated damages for failing to supply a full car|;o (h) ; and the 
lien for demurrage applies not only to demurrage m the technical 
sense of the word (t), but also to a claim for damages for detention (k), 
unless it is clear from the context that the word was intended to 
bear its technical meaning^ only (1). It is immaterial whether the 
claim for demnrrage or damages, as the case may be, arises in con> 

^ nexion with the loading (m) or the discharge, unless the cesser 
clause plainly excludes antecedent liabilities from its operation (n). 

(xiii.) Pemilty Clause. 

219* The charterparty usually contains a penalty clause, which Damages, 
is to come into operation in the event of either party failing to 
perform the contract (o). Under this clause a fixed sum may be 
made payable (p), which is to be regarded as liquidated damages (q) ; ^ 


(d) Kirohner v. Verbus (1860), 12 Moo P. C. C. 361, disapproving^ 
Qilkisonv, Middleton C. B (n s.) 134, and JV^oisl^v. Qraham{\Wl)t 
8 E. & B. 605 ; How v. Kirohner (1857), 11 Moo. P. C. C. 21 ; Tamvaco 
Sim'peon (1866), L R 1 C P. 363, Ex. Ch 

(«) Phillips V. Bodie (1812), 16 East, 547 ; Biiley v. Qladatone (1814), 
3 M. & S 206 ; BederiaotiescWkaibet Supertor ” v. Dewar and Wehh, 
[1009] 1 E B. 948 ; varied on appeal, [1909] 2 K. B. 998, C. A. 

if) Birky v Gladstone, supra 

{g) Be Chtld, Ex parte Nyholm (1873), 29 L. T 634; McLea/n ondHoper. 
Fleming (1871), L R. 2 Sc. & Div. 128; Wehner v. Dene Steam Shipping 
Co , [1906J 2 K. B. 92. 

(A) McLean and Mope v. Fleming, supra, followed in Kish v. Taylor, [1012] 
A. C. 604 The contrary view was taken m Pearson v. Qosehen (1864), 17 
C. B. (N. s.) 362, foUowed in Gray v Carr (1871), L R. 6 Q. B. 622, Ex. Ch., 
where it was held that dead height” in the lien clause did not cover a 
claim for unliquidated damages, is no longer law. 

(t) As to domurr^e, see pp 124, 125, ante 

{k) Banntsior v. Breslcmer (1875), L. R 10 Q. B 653, doubted in Gray 
V. Carr, supra, but approved in Kish v. Cory (1875), L. R. 10 Q. B. 663, 
Ex. Ch. ; Harris v. Jacobs (1885), 15 Q. B. D. 247, C. A. ; BesUtuUon 
Steamship Co. v. Pme c9 Co. (1889), 6 Asp. M. L. C. 428, 7 A^ M. L. C. 
11, n., C. A. ; BederiactieselsJcabet “ Superior ” v. Dewar and Webb, [1909] 
2 K. B- 998, C. A. ; see also Sanguinetti v. Pacific Steam Navigation Co. 
(1877), 2 Q. B. D. 238, C. A. 

il) This inference may bo drawn where the charterparty uses the word 
“ demurrage '* in its technical sense in other stipulations {Gray v. Carr, 
supra ; Franeeseo v. Jlfaeeey (1876), L. R. 8 Exoh. 101 ; Lorkhart r. Falk 
(1876), L. R. 10 Exoh. 132 ; CUnk v. Bedford dt Co , [1801] I Q. B* 626, 
0. A. ; Dunlop <9 Sons y. Balfour, WxUiamson Co., [1892] 1 Q. B. 
607, C. A.). 

(i») Sanguinetti v. Paoifie Steam Navigation Co., supra: Vrmemtoo v. 
MeueeVi ettpra : Kish v. Cory, supra. 

(n) JPedersan v. ZoUnga (1867), 28 L. T. (p. s.) 207 ; Loekha/rt INdk, 
Mcpra ; Dieter v. Fan Eaanshergen (1876), 1 Q. B. D. 260. 

V) dee Enoyclopmdia of Forms and Precedents, Yol XIV., 96, 99, 
*104, 169, 118. As to the eonstruotion of penalty clauses, see titjel/AiCAOne, 
Vol. X., pp. 328 et seq. ; and see titles Bokdb, VoL III., pp. 98 et seq^ ; 
^ OUITT, vol. XIII., pp. 151 et seq. 



VoL X., pp. 804, 328, 329. If the sum specified iaiame nature of apenalty. 
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more usually the damages are unliquidated, but must not exceed the 
estimated amount of freight (r). 

(xiv.) Other SttpulationB. 

220. Any other stipulations may be inserted in the oharterparty 
which the parties think it convenient to insert. Thus, there may 
be stipulations relating to arbitration (s), average (t)> insurance (wi, 
brokerage and other commissions (a), and payment of dock dues(0. 
Of these the stipulations relating to brokerage and other commis* 
sions alone call for comment. 

221. Where a charterparty is negotiated through a broker (c), a 
stipulation is usually inserted providing for the payment to him of 
a commission (d). The rate of commission is usually 5 per cent., 
and it may be expressly made payable on the gross amount of 
freight and demurrage receivable under the charterparty (c). The 
stipulation may provide when the commission is to become due, as. 


a larger flum may be recovered as damages {Winter v. Trimmer (1762), 
1 Wni. Bl. 395 ; Harrison v. Wright (1811), 13 East, 343). 

(r) See Encyclopsedia of Forms and Precedents, Vol. XIV., pp. 104, 
100, 118. As to the measure of damages for breach of the contract of 
carriage, see pp. 288 et seq., poet. In this case a deduction will have to be 
made for expenses and an cdlowance of any profit actually earned (Smith 
V. M*Quire (1868), 3 H. & N. 564 ; compare Staniforth v. Lyall (1830), 7 
Bing. 160). 

(ff) The Dawlieh, [1910] P. 339 ; The Swindon (1902), 18 T. L. R..681, 
C. A. ; and compart) T?ie Cap Blanco, [1913] P. 130; see Encyclopa)dia of 
Forms and Precedents, Vol. XIV., pp. 76, 99. As to the scope of such a 
clause, see Thomas (T. W.) cfc Co., Lid. v. Portsea Steamship Co., Ltd., 
ri912] A. C. 1; 8.S. Den of Airlie Co. v. MiUui db Co. (1912), 17 Com. 
Cas. 116, C. A. As to arbitration generally, see title Arbitration, 
Vol. I., pp. 437 et seq, 

(t) See Encyclopsedia, of Forms and Precedents, Vol. XIV., p. 109; see 
p. 323, post. 

(u) Aira Force Steamship Co. v. Christie db Co. (1893), 0 T. L. R. 104, 
O. A., where a stipulation in a time charter that the shipowner was to pay 
for insurance was held not to relieve the charterer from liability for the 
negligence of his servants. 

(a) See Encyclopsedia of Forms and Precedents, Vol. XIV., pp. 99, lod, 
104, 109, 110, 118; and see the text, iai/ra. 

(h) See Encyclopsedia of Form^ and Precedents, Vol. XIV., pp. 101, 
109 ; compare Cohridge Steamship Co. Ltd. v. Bucknall Steamship Lines, 
Ltd. (1909), 14 Com. Gas. 141, and Societa Anonima Ungherese di Arma- 
menti Marittimo v. Hamburg South American Steamship Co. (1012), 106 
L. T. 967. , 

(o) Where there is a managing owner (see p. 35, ante), it is his duty to pro- 
cure employment for the ship, and he is not entitled, in the absence of a 
special contract, to retain commissions on the charterparties or freights pro- 
cured by him or by brokers employed by him (Williamson v. Hine, [1891] 
1 Ch. 390 ; Manners v. Baebum and Verel (IS84), HR. (Ct. of Sess.) 899 ; 
couipare Benson v. HeatAorn (1842), 1 Y. &; C. Ch. Cas. 326; MiUer v. 
Maekay (1864), 34 Bcav. 295). As to contracts to pay commission, see 
SmUh V. Lay (1860), 3 K. 4e J. 106; Salter v. Adey (1865), 1 Jur, 
IN. 8.) 930; The Meredith (1885), 10 P. D. 69. As to secret commis- 
sions, see Brman v. Preston (1854), 2 W. R. 138. 

(d) See Enoyolopssdia of Forms and Precedents, Vol. XIV., pp. 99, 104, 
110, 118. The stipulation appearing in the charterparty may be dis- 
regarded if inMplicable to the aotued contract (HoU v. Pinsent (1821), d 
Moore (o. p.)« ili). 

(e) Seb Encydopsedia of Forms and Preoedents, Vol. XIV., p. 118 . * 
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lor inBianoe, on the signing of the oharterparty (/)i or the loading 
of the cargo ( 9 ), or the earning of the freighter). 

In the absence of any such stipulation, the right of the broker to 
receive his commission depends upon the ordinary principles of 
agency (t). ^hus, the loss of the ship or cargo, or the charterer's 
failure to supply a full cargo, whereby little or no freight is pay- 
able, does not affect the broker’s right to have his commission 
calculated upon the full amount which might have become payable 
under the c^rterparty, since he has already earned his commission 
by procuring the oharterparty (A:). Similarly, he is entitled to 
commission if, though he does not himself actually complete the 
negotiations, the signing of the oharterparty is directly (Z) 
attributable to his intervention (m). If, on the other hand, the 
event upon which his commission was to become payable never 
takes place, he cannot, in the absence of any default on the part of 
his principal (w), claim any commission ( 0 ). 

The stipulation may also provide that the ship is to be reported 
by the broker at the custom-house on her return (p). In this 
case the broker is not entitled to any remuneration unless she in 
fact returns (g). 

222. Other stipulations may confer upon specified persons the 
right of performing services to the ship in return for a commis- 
sion (r). Where the services include the procuring of a homeward 
cargo at the port of discharge (s) commission is payable, even 
though the homeward cargo is procured through other persons (t). 
The shipowner is not, however, bound under such a stipulation to 
take on board a homeward cargo at the port of discharge under the 


(/) See Encyclopaedia of Forms and Precedents, Vol. XIV., pp. 99, 1 10, 1 18. 

(g) Ward db Co.y. Weir Go. (1899), 4 Com. Cas. 216 (where the com- 
mission was alternatively made payable if the ship was lost, and it was 
held, distinguishing <8 ibson and Kerr Y.Shvp ** Barotaig” Go. (1896), 24 K. 
(Ct. of Sess.) 91, that the commission was payable though the ship was 
lost on an intermediate voyage) ; see Encyclopaedia of Forms and Prece- 
dents, Vol. XIV., p. 104. 

(A) See White v. Turnbull, Martin Co. (1898), 3 Com. Cas. 183, C. A. 

(i) See title Agency, Vol. I., pp. 190, 191. Specific performance of a 
contract to employ a particular person as brf>ker will not oe granted {Brett 
V. Etisi India and London Shipping Co. (1862), 2 Hem. & M. 404); see title 
Sfegifig Performance, Vol. XXVII., p. 10. 

Ik) EUl v. Kitching (1846), 3 C. B. 299. 

(l) Oihaon v. Crick (1862), 1 H. & C. 142. 

(m) Burnett v. Bouch (1840), 9 C. & P. 620 ; Kynaston v. Niehoteon 
(1863), 1 Mar. L. C. 360. As to a.claim by a broker for commissions on 
future oharterparties, see Allan v. Sundius (1862), 1 H. & C. 123, whore 
evidence of a custom to pay such commissions was held admissible, but it 
was intimated that the custom, if proved, would be stiiotl^ oonstraed. 

(n) But see Broad v. TAoniaa(1830), 7 Bing. 99,and2Zsad v.iZaSi»(i830), 
10 B. Sc C. 438, in both of which cases it was held that there wasitpo 
custom entitling the broker to charge for his trouble in procuring a charter - 
party, though ms principal broke off the negotiations. 

• (0) White V. Turnbull, Martin 4s Co., supra. 

(p) See Encyclopesdia of Forms and Precedents, Vol. Xiy.,pp. 110, 118. 

Iq) Cross v. Pagliano (1870), L. B. 6 Exch. 9. 

(r) See Encyclopaedia of Forms and Precedepts, Vol. XIV., p. 100; 
oua compare tkid,, p. 103. 
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charterparty ; and if hB ptoceeda elsewhere and loads' tbare^ ilo 
Gommiasion is payable (ia). ^ - 

223. The liability to pay commiasion is, by the terms of the 
charterparty, imposed, as a rule, upon the shipowner, even though 
the broW is in fact employed by the charterer (&). Except where 
the person to whom the commission is payable is himself a party 
to ^ the contract, or where he has actually rendered services to the 
shipowner, he cannot sue the shipowner, but only his own principal, 
the charterer (c); and any action which may be brought against the 
shipowner must be brought by the charterer (d). The same 
principle applies where the charterer is not himself liable to pay 
commission, as, for instance, where the shipowner fails to employ 
the charterer's agent to procure a homeward cargo ; the charterer 
may sue the shipowner for the full amount of the commission due, 
and will hold it, when received, as trustee for his agent (e). 


St>B-Hl3CT. 4. — The Gonetruction of Chnrterpariiee, 

(i.) General Principles 0/ Construction. 

Rules of 224. A charterparty, like any other mercantile document (/), is 

construction: to be construed so as to give effect, as far aj> possible, to the inten- 
tion of the parties as expressed in the written contract (g). The rules 
of construction to be applied are the same as for any other written 
instrument (%), and may be shortly stated as follows, namely: — 

(1) meaning (1) The words used are to be understood in their plain, ordinary 
of words used . and popular meaning (0, unless the context shows that the parties, 
for the purposes of their contract, intended to place a different 


(a) Cfoa$ V. PagUano (1870), L. B. 6 Exoh. 9. 

(t) See Enoyclopssdia of Forms and Precedents, Vol. XIV., pp. 99, 
104, 110. » » 

(c) BameUonY. Petersen Brothers (1002), 6 P. (Ct. of Sees.) 86 ; compare 
The Nuova EaffaeUna (1871), L. B. 3 A. & E. 483. 

(d) Bobertson v. WaU (1053), 8 Exch. 299. The broker can sue the 
shipowner if he was employed by the shipowner (WhUs v. Turnbull, 
Martin db Co. (1898), 3 Com. Cas. 183, C. A.). When the ship is con- 

X ed to the charterer’s agents free of commissions, any commission 
sh the shipowner is compelled to pay to such ^ents is recoverable 
from the charterer {Bussell v. Griffith (I860), 2 F. & P. 118). 

(e) Bobertson v. Wait, swpra. 

(f) As to the construction of contracts, generally, see title Contract, 
Vol. VII., pp. 509 et seq., and of documents generally, see title Drsds 
AND Other Instruments, Vol. X., pp. 433 et seq. As the rules governing 
the construction of charterparties are equally applicable to the oonstnic- 
tion of biHs of lading,, eases reldting to*the oonstmotion of bills of lading 
are included in the present sub-section. It is not, however, neoassa^ for 
the contract to .be expressed in w^ting {Lidgetty. Williams (1845), 4 Haie, 
466, 462). 

(g) Oonstahle v. Clovery (1626), Palm. 397.. Where the, charterparty 
ooi^tis no provision relating to the ev^nU that have happened, it is 
to be ^presumed that the parties intended to stipulate for wat which is 
fair and reasonable, having regard to their mutual interests and to ^e 
main objects of the contract, and the meaning of the contract is to be*^ 

• taken to be that which the parties, as fair and reasonable men, would pre- 
sumably have agreed upon if they had taken such events into oonsideratiou, 
And had made express provision to meet them {DaM v. ^ 

C^(1881), 6 Am..Gas. Lord Watson, at p. 69). . . ' ' 

'(n) See tittBi contract, Vo). VII., pp. 6l0 el seq, ; Dm&DS and 
iNsnuMENTs, Yol. pp. 433 et > i ’ . a 

\ (<) Splwrlfenv.JPimes(18O3), 4£astrlBO,p0rliord£tiNNh0Kd^^ ^ 
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meaning upon them (i), ot ttnlees, by the usage of some particuhMT boAe, 
basiness, or port (Z), they have to such an extent ac^tuxed a seodbdary 
or technical meaniztg that it is clearly the meaning intended fay 
the Mrties (m). 

(2) The words used are to be construed with reference to ^ 
surrounding circumstances to which they wero intended by the 
parties to apply (n). 

(8) Exceptions and stipulations inserted for the protection of 
one of the parties are, if capable of being construed as conferring 
either a wider or a narrower protection, to be construed most 
strongly against tbe party whom they were intended to protect (o). 
Thus, a stipulation that tne shipowner is not to be liable for damag a 
capable of Wng covered by insurance does not cover the theft of tbe 
goods (j>), or damage attributable to negligence (;), or to the unsea- 
worthiness of his ship(r). 

(4) Generalwords,if preceded by words of more specific application, 
are tobeconstrued as limited to things ejusdemffeneria with thosewhich 
have been specifically mentioned before (s). This rule does not, how- 
ever, apply where the specific words cannot be reduced under one genii^, 
and in this case general words will receive their full signification ft). 




(S) 

toinnoiwd- 
ing oirouiBo 
stances; 

(3) e&ntra 
pro/grsnimH ; 


(4) 

genemt: 


at p. 136 ; CrooekeMoit v. Fletcher (1867)» 1 H. & N. 893, per Martin. B.. 
at p. 911 ; Sailvng Ship “ Cktraton'^ Go. v. Hiehie (1885). 16 Q. B. D. 680, 

O. A., per Brntt, M.R., at p. 687; Mendl ds Go- v. Ropner dt Go., [1913J 1 
K. B. 27 ; compare title Contract. Vol. VII.. p. 610. 

(X;) Robertson y. French (1803) 4 East. 130. 

\l) See p. 140, post. 

(m) Robertson y. French^ supra. Where it is showa that a term or 
phrase has acquired a peculiar meaning in a particular trade, it is primd 
facie to he taken as used with that meaning when used in relation to that 
trade {Myers v. 8arl (1860). 3 E. & £. 306. per Blackburn. J.. at p. 319). 

(n) The ** Norway ” (Owners) v. Ashbumer, The “ Norway ” (1866), 3 Moo. 

P. C. C. (N. S.) 246 ; Dimech v. Corlett (1868). 12 Moo. r. C. C. 199, 224 : 
rompare Johnson v. Greaves (1810), 2 Taunt. 344 ; Potter (John) <9 Go. v. 
BurreU <& Son, [1897] 1 Q. B. 97, C. A. 

(o) Taylor y, Liverpool and Great Western Steam Co. (1874), L. R. 

0 Q. B. 646, per Lush, J., at p. 649, as explained in Norman v. Bimnington 
(1890), 26 Q. B. D. 476, jper A. L. Smith, J., at p. 477 ; Burton v. English 
(1883), 12 Q. B. D. 218, (J. A., per Bowen. L.J., at p. 224 ; BldersUe Steam- 
ship Co. V. Borthwich, [1906] A. C. 93, discussed in Wiener v. Wilsons 
ana Fumess-Leyland lA/ne (1910), 16 Com. Cas. 294. 0. A. ; Produce Brokers 
Co. V. Furness, Withy ds Go. (1912), 17 Com. Cas. 166, per Scrtjtton, J.. 
at p. 170. 

(p) Taylor v. Liverpool and Great Western Siecm Go., supra. 

(a) Price db Go. v. union Lighterage Co., [1904] 1 K. B. 412, C. A. 

(r) Nelson Line (Liverpool), Ltd, v. Nelson (James) db Sons, Ltd., J1908] 
A. C. 16; and see Ingram and Royle, Ltd. y. Services Maritimes du Treport 
(1913), 30 T. L. R. 79, C. A. ^ ^ 

(#) In the following cases the thing in question wa6^oxclnded as not 
hfjmteiusdemgeneriei — Re RMetrdsons and Samuel (M.) dt Oa.. 1*1606} 1 Q. B. 
261, cL A. t S.8. Knutsford, Ltd. y. Tillmanna dt Go., [1908] A. 
following Thames and Mersey Marine Inmirwnce Go. v. RamnUon, Fraser 
kf Go. (1887). 12 App« Cas, 484 ; Mudie y. Striok dt Co., Ltd. (1909). 14 
Oom, 6aA. 136 (new irial ordered without affecting this j^int, S. C.. 14 
Com. Cas.r 227^ C. A.); Thortnan y. Bowgate Steamship Oo., Ltd., [1010} 

1 K. B- 410. In the following oases the thing in question was moludefl^— 
ReLo^^and Graggs dt Sons (IdOl), 7 Com. Cas. 7 ; Re Alldson dt Og^md 
Ridhirde (1904). 20 % L. B. 584* C. A. As to (die ejundem genetU mlo 
gf&eiGtfy. see titles Contbaot. Vol. YII-a P- .618; PElsns anp Other 

«£N8SBU9IEKX8» Vol, Xm PP 469. 470. . ^ ^ ^ . 

(f) Larsenv. Sylvester dfGo.,[l^0S} A. Q, 896; FnmeFenwick^ 
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^ (6) Parol evidence is not admissible to vary the terms of the 

cobber* charterparty (u)^ but only to explain them if ambiguous (a) or used 
parties, in a technical meaning (b), or to supplement them by pro^ng an 
(S) Ad^ion independent collateral undertaking (c). Since, however, it is well 
^ parol known that different trades and different ports have usages of their 
evidence! which regulate the supply (d), loading (c), or discharging (/) 

of the cargo, or by which the extent of the duties {g), rights (/i), or 
liabilities (i) of the parties are to be determined, the parties must 
be taken, in the absence of anything to show the contrary {k), to 
have contracted with reference to such usages, and to have intended 
to incorporate them in their contract (Z). Parol evidence of such 
usages is, therefore, admissible for the purpose of supplementing 
the written terms of the charterparty (wi), or, where the written 
terms are ambiguous or used in a technical meaning, for the pur- 
pose of explaining them and making clear the intention of the 
parties (n). Where, however,' the usage is plainly inconsistent with 

V. Spackman (Philip) Sons (1913), 18 Com. Oas. 62 ; compare Anderson 
V. Anderson, [1805] 1 Q. B. 749, C. A., per Lord Esheb, M.B., at p. 753. 

(tt) Leduo V. Ward (1888), 20 Q. B. D. 476, C. A. ; The Alhambra (1881), 
6 P. D. 68, C. A. 

(tt) The Curfew, [1891] P. 131 ; The Nifa, [1892] P. 411 ; Adams v. 
WaU (1877), 37 L. T. 70. 

(6) Birch v. Depeyster (1810). 4 Camp. 385; Hibbert v. Owen (1869), 

2 P. & F. 602. 

(c) Hassan v. Runciman & Co. (1904), 10 Com. Cas. 19. As to the 
admission of parol evidence to connect the different parts of the contract, 
see Hibbert v. Owen, supra; and see title Evidence, Vol. XIll., 
pp. 666, 667. 

(d) But see Oockhum v. Alexander (1848), 6 C. B. 791, whore the 
custom was excluded. 

(e) Benson v. Schneider (1817), 7 Taunt. 273 ; Piist v. Bowie (1864), 

6 B. & S. 20 ; Cuthbert v. Gumming (1866), 11 Exch. 405. 

(/) Norden Steam Co. v. Dempsey (1870), 1 C. P. D. 654; Nielsen v. 
Wait (1885), 16 Q. B. D. 67, C. A. ; Aktieselkab Helios v. Ekmcm & Co., 
[1897] 2 Q. B. 83, C. A. ; Marzetti v. Smith db Son (1883), 49 L, T. 680, 
C. A, ; see also Catley v. Wintringham (1792), Peake, 202 [150], with 
which contrast Bobvnson y. Turpin (1806), Peake, 203, n. 

(g) Norden Steam Co. v, Dempsey, supra. 

(h) The ** Norway'* (Owners) v, Ashbumer, The ** Norway" (1866), 3 
Moo. P. C. C. (N. s.) 245. 

(i) Dickenson v. Lano (1860), 2 & F. 188 ; Russian Steam- Navigation 

Co. Y. Silva (1863), 13 C. B. (n. s.) 610; Hutchinson v. Tatham (1873), 
L. R. 8 C. P. 482 ; Browne v. Byrne (1864), 3 E. & B. 703 ; Hall v. Janson 
(1855), 4 E. ds B. 600 ; Lilly, Wilson db Co. v. Smales, Eeles Co., [1892] 

1 Q. B. 466, 'G. A. ; Falkner v. Earle (1863), 3 B. & S. 360. 

(k) The conduct oi the parties may be Buifiicient (Bottomley v. Forbes 
<1838), 5 Bing. Cn. c.) 121). 

(Z) Robinson v. Mollett (1875), L. R. 7 H. L. 802; AvMlo-HeUenic 
Steiamship Co., Ltd. v. Dreyfus (Louis) db Co. (1913), 108 L. T. 36. The 
custom must, however, be reasonable (Rathesing v. Laing, Laing v. Zeden 
(18?8)f L. R. 17 Eq. 92; Robinson v. Mollett, supra, per Brett, J., at 
p. 818 ; Marwood v. Taylor (1901), 6 Com. Cas. 178, C. A. ; Sea Steamship 
Go. y. Price, Walker db Co. (1903), 8 Com. Cas. 292), and must not be* 
inconsistent with the general law (Meyer y. Dresser (1864), 16 C. B. (n. s.) 
646 ; Atwood Y. Sellar (1880), 6 Q. B. D. 286, G. A.). 

(m) But not tot the purpose of introducing a fresh contract (PhilHpps y. 
Bfiard (1866), 1 H. & N. 21, per PoixoCK, C.B., at p. 27). 

(i») Cochran v« Better^ .(1800), 8 Esp. 121 ; Bussim Steam-Navigation 
Co, y. Sihja, supra; Letdemcmn y. Semite (1853), 14 C. B. 38 : BumU yt- 
Knoop (1867), U. R. 2 Ezoh. 126, 
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an express term of the charterparty (o), or where the language ol 
the charterparty is clear and unambiguous the oharterpartypre- 

vails and the inconsistent usage is rejected ((]'). 

(6) The construction of the charterparty is a question for the 
court and not for the jury (r) ; but where parol evidence is admittedi 
the effect of the evidence is for the jury (a). 

(7) Where any question arises involving a conflict of laws, the 
law of the ship’s flag prevails (a), unless it is clear from the express 
language of the charterparty (6), or otherwise (c), that the parties 
intended some other law to prevail. 

225. Charterparties are, iii practice, made out on printed forms, 
of a more or less standardised character ; and contain blank spaces 
for the purpose of enabling the parties to adapt the form used 
to their particular contract by filling in the necessary details in 
writing(d). So far as possible, those terms of the charterparty 
which are in print (c) are to be treated as forming the contract 


(o) Hobinsonv Molleit (1875), L. H. 7 II. L. 802; Holmanv. TTode (1877), 
Times, 11th May : Uayton v. Irwin (1879), 5 C. P. D. 130, C. A. ; The 
Alha mbi a {ISSi), 6 P. 1). 68, r. A., Kearon v. Badfoid db Oo* (1895), 11 
T. L R. 220 ; Gulf Line, Ltd, v. Lay cocK (IdOl), 7 Com. Cas. 1 ; Sea Steamship 
Co, V. Price, Walker & Co, (1903), 8 Com Caa. 292 ; Metcalfe, Simpson as 
Co, V. Thompson, Patirick and Woodwork (1902), 18 T. L. B. 706 (where the 
charterpaity provided for loading as fast as the steamer can receive, but 
according to the custom of the port,*’ and it was held that a custom as to an 
aveiago rate of loading, if proved, wotild be inconsistent with the above 
stipulation). The charteiparty may expressly provide that the custom is. 
not to apply (Brenda Steamship Co v. Green, [1900] 1 Q. B. 518, 0. A.). 

(p) Lewis V. Marshall (1844), 7 Man. & G 729 ; Krall v. Burnett (1877), 
26 \V. B. 305 ; Bennetts Co. v. Brown, [1908] 1 K. B. 490 ; The Nifa, 
[1892] P 411. 

(g) Philhpps V. Brmrd (1856), 1 H. & N. 21 
(r) Oppenheim v Fraser (1876), 34 L. T. 624. 

(<}) Shote V. Wilson (1842), 9 CL & Fin. 355, II. L., per Erskine, J, at 
p. 611 ; Alexander v Vanditzce (1872), L R 7 C. P. 530, Ex Ch. 

(a) Lloyd v. Guibert (1865), L. R. 1 Q. B. 115, Ex. Ch. ; Droege v. 
Suatt, The “JCaniafc” (1869), L. B. 2 P. C 605; The Express (1872), 
L. B. 3 A. & E. 697 ; The Gaiiano and Maria (1882), 7 P. D. 137, C. A.; 
The August, [1891] P. 328 ; compare Peninsular and Oriental Steam Navi- 
gttiion Co. v. Shand (1805), 3 Moo. P« C. C. (N. 8.) 212; Moore v. Harris 
(1876), 1 App. Cas. 318, P C ; Missouri Steamship Co. (1889), 42 
Ch. D. 321, C. A. ; but see Denholme <2 Co. v. Halmoe (1887), 25 So. L. B. 
112 ; and see title Conflict of Laws, Vol. VI., p. 241. 

(b) The Gaetano and Maria, supra, per Brett, L.J., at p. 147$ The Cap 

[1913] P. 130 As to general average ** per foreign adjustment,*’ 
see title Insurance, Vol. XVII., up. 508 et seq. 

(o) An intention to adopt English law is shown by the charterparty 
being in English and in the Engluh form (Anderson y. The ** San Boman ** 
(Owners), The Sam Boman" (1873), L. B. 6 P. C. 301, Vhere a German 
ship waa chartered in Germany ; The Wilhelm Schmidt (1871), 25 L. T. 34, 
where a German ship was chartered by a German subject at Conitantinoi^ ; 
The Industrie, [1894] P. 58, C. A., where a German ship was chartered in 
England ; see contra, The Express, supra, where a German B2m> was 
chartered by a Grerman subject in Constantinople). The same inmienoe 
is to be drawn from the lan^^ and form of the bill of IsAing Whartered 
MereantUe Bamh of India v. Netherlands India Steam NavigaH&n Oo (1883), 
10 Q. B. D. 521, C. A. ; The Patria (1871), L. B. 3 A. Oc E. 436). 

(d) For various forms of charterparties, see Knoy<depmdia of Forms 
and Preeedents, Vol. XIV.» pp. 02 et seq* 

« (a> A clause in smaller t^e control the^eflect of a clause printed iu 
larg^ type {BldersUe Steemship Oo. v. Bor&rwiek, [1005] A. C, 93). 
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equally with those which are in writing (/). The f>n|ited twine 
are, however, the words of- a common form, representum the oehAl 
terms ol a oharterparty, which are intend^ to stiii ewb particnW 
case ae far as they can, but which are not inirodnced in contempla* 
tion of any particular 'Case (^). On the other hand, the written 
temM embody the special stipulations which the parties; after con- 
sideration of all the circumstances, have introduced for the purpose 
of meeting their particular requirements (A). More weight, there- 
fore, is to be given to the written than to the printed terms (t) ; if 
they conflict and cannot be reconciled, the written terms must be 
preferred, and the printed terms treated as though they had been 
struck out of the charterparty (k). 

AddlUoM The principles governing the effect of an addition, alteration, 
^ erasure, or obliteration after the completion of a written docn- 

ment(0 apply equally in the case of a charterparty (m). The 
chartei^rty is, therefore, not avoided when its stipulations are 
varied by subsequent agroem'ent (n), but it may be otherwise if the 
variation is not assented to by both parties (o). 

(ii.) Conditions Precedent, 

^ementson 226. All Btatemenis of fact, other than immaterial representa- 
ctotorpArty. tions (p), and all undertakings as to the future contained in the 
stipulations of a charterparty, form part of the contract and bind 
the person from whom they proceed (q). If, therefore, the fact is 
untrue, or the undertaking is not fulfilled, such person is guilty of 
a breach of contract, which entitles the injured party to recover 

(/) Quifim V. Tyrie (1865), 6 B. & S. 298, Ex. Ch. ; The Nifa, [1892] 
P. 411 ; Briscoe db Co, v. Powell db Co. (1005), 22 T. L. R. 128 ; compare 
Dixon V. Eeriot (1862), 2 F. & F. 700. 

(^) Grant db Co. v. Coverdale, Todd db Co, (1884), 9 App. Cas. 470, per 
Lord 6 elborne,L.C., at p. 474 ; Glynn v, Margetson db Go., [1893] A. C. 351. 

(A) Boherteon v. French (1803), 4 East, 130, per Lord Ellenborough, 
atp. 134; followed in Glynn v. Margetson db Co., supra; compare title 
INSURAKCE, VoL XVII., p. 342. 

(i) SonUton v. Childs (1877), 36 L. T. 212. As to the efiect of a written 
Statement in a bill of lading as to quantities, when the bill of lading 
contains the printed phrase weight, etc. unknown,’* see p. 156, post. 

(3fc) Scndion v. Childs, supra ; Moore v. Earfis (1876), 1 App. Gas. 310. 
337, P* C. ; BcmmvoU manufadm von ScheibUr <9 Co. v. Gilchrest ds Co,, 
[18921; 1 Q. B. 253, C. A. (affirmsd* suh nom. BaumwoU Manufactur von 
Cofrl acheibler v. Furness, [1893] A. C. 8), per Lord Esher, M.B., atp. 257 ; 
France, Fenwick db Oo„ Ltd, v. Spaoknum {PhiUp) db Sotu (1913), 18 
Com. Ohs. 52 ; compare Cross y. Pagticmo (1870), L. K. 6 Exch. 9. The fact 
that a printed stipmation or p^ase has been straok out or altered may be 
taken into consideration as showing the intention of the parties (Londsm 
Trqnsport Go, v. Trephinai^n Brothers, [1904] 1 EL B. 635, 0. A.)., 

G) SCO ritHe Qbedsanb' Other Instruments, Vol. X., pp. 411 et^se^,’ 

* . Groockfi^i V. FUdeher (1857), 1 H. &; N. 893. 

‘ EaU V. Drown (1814), 2 Dow, 307,. H. L.^ where, however, no altera- 
tion 'WSiS knadq on the face of the oharterpaifty.it.bei^g voided by subsequent 
insla^jlaons. , , ' " 

(o) Ofoeekewii v. Fletcher, suwa. ^ 

, ip) EiMiter v. Fry (f8l9), 2 B: 8^ Aid. 421,' pee AbbOtt, at p. 424; 
Behn V. Bumese (1863), 3 8c S. .751, Ex. Chi, ^er p* 754 ; 

Engmari r. Ptdjgrave, Br&m d 8fon.Cl398i; 4 Com. Cas. 75/ — 

Ag) An oraltengesentariim not embodied in 6he oharterMi^ may amount 
wa collateridiRpranty iSassan r: Buneinum ds GioV(19m), 10 Com. vaa, 
Mafrjfatt (^08), citedM Abbott on 

pi' 14th 468)* ^ ^ ^ < 





damages, and may also justify him in refusing to J^ilorm hU (rnn 
m (he emitract, on the ground that the oha(tliOlr|>arty has been 
oisehairged by (he breaoh (r). 

927r k obarterparty ia not discharged by a breach of contra^f 
linless the stipulation which has been broken is a condition pre** 
cedent to the performance by the injured party of his own obliga- 
tions («). The question whether any particular stipulation ia a 
condition precedent or not is one of construction, to be determined 
by the court (t) according to the fair intention of the parties (a). 
Where the stipulation is expressly called a condition precedent, or 
where the charterparty is expressly made null and void in the event 
of its non-performance, the intention of the parties to make the 
stipulation a condition precedent is clear. In any other case the 
circumstances in which, and the purposes for which, the charter- 
party was entered into must also be taken into consideration as 
indicating the intention of the parties (2/); and there must be 
nothing, either in such circumstances or in the language Of the 
stipulation (c), inconsistent with the conclusion that the parties 
intended the stipulation to be an essential (tf) part of their con- 
tract (e). The non-performance of the stipulation must go 10 the 
root and consideration of the contract as a whole, and not merely to 
a part of it(/); it must be clear that the injured party never 
intended to bind himself to perform any part of his own obligations 
unless the obligations of the other party were duly performed (^). 
A stipulation of any other kind is to be regarded as an indepen- 
dent agreement, the breach of which entitles to damages only (ft). 


(r) Behn v. Bumees (1863), 3 B. &; S. 751, Ex. Oh., per Williams, J., 
at p. 756. 

(s) As to what 18 sufficient fulfilment of a condition precedent, see Beueee 
V. Meyers (1813), 3 Gamp 476; Fraser Telegraph Construction Co. (1872). 
I^. E 7 Q. B. 666, per Blackburn, J., at p. 671. See also Kish v. Taylor, 
[1612]_A. C. 004 

(t) Bta/uera v. Curling (1836), 3 Bing. (K. o.) 355, per TiNDAL, C.J., at 
p. 368. The court must take into consideration the surrounding oircum- 
stances as found by the jury {Behn v. Bumees, supra, per Whajams, J., 
at p. 766'; Oppenheim v. Fraser (1876), 34 L. T. 624). 

(а) Stavere v. Curling, supra, per Tikdal, O.J., at p. 368 ; Tarrahochia 
V. Mickie (1866), 1 H. Se N. 183, per Pollock, C.B., at p. 187; Brad- 
ford Y. Wxdiams (1872), L. E. 7 Ezoh. 269, per MajStin, B., at p. 261 ; 

v. OorUtii (1868), 12 Moo. P. C. C. 199; compare Seeger v. 
DutUe (1860), 8 0. B. (n. s.) 46, 72, Ex, Ch., where a stipulation that 
the ship was to be ready by a named date was held to be a condition, 
whilst another stipulation that the master was to attend at the oharteier’e 
offi^ daily for the purpose of signing biPa of lading was held not to be a 
condition. 

(б) Behn v. Bumess^ eupra, per Williams, J., at p. 767 : OppewMm 
Fraser, supra. 

(o) Storer v. Gordon (1814), 3 M. & S. 308. ^ 

(d) Hall V. Oojsenove (1804), 4 East, 477< 
is) See title Conteact, Yol. VII., pp. 620, 62L 
* ^0) I>avid8on v. Cheunne (1810)r 12 East, ^1, par Eord EtXBKaonouoir, 
0.x, at p. 389 ; BUmie v. Atkinson (1808)^ 10 East, 296. 

(a) Bae v. Bachett (1844), 12 M. & W. 724 ; Armstrong v, AUtvn Bnftkerg 
42 8o.(1892), 8T.L. E.613. ^ ^ ^ 

(h) ^rer Sordon, tupra, fiellowed 1ft Fother^ Vt. VaUon 1^)8), 
8 Taunt 676 1 Ball v. Oemenooe, supra ; OhJsen Ihhmmond 11796), 
6 Dong. (k. b.) 866 . But ff the non-performance' at ft Mlpulamii pet 
• aauftiQtiftg (e a oondytion precedent wholly fmatratee 1^ oojeef'ot.the 
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228. A atipulation which was not originally intended to be a 
condition cannot be turned into a condition by subsequjsnt evente (t). 
On the other hand, subsequent events may prevent the injur^ 
party from relying upon a stipulation as a condition precedent and 
thus claiming that he is discharged from his duty of performing 
his part of the contract ; and in this case he is entitled to recover 
damages only (ft). This takes place where the injured party waives 
his right to repudiate the contract (Z), or where he has already 
received the whole or any substantial part of the consideration for 
his own promise {m). 

Sect. 2. — Bills of Lading. 

Sub-Sect. J. — The Natwre of a Bill of Lading. 

229. A bill of lading (a) is a document signed by the shipowner, 
or by the master, or other agent of the shipowner (6), which states 
that certain specified goods have been shipped upon a particular ship, 
and which purports to set out the terms on which such goods have 
been delivered to and received by the ship (c). After signature it is 
handed to the shipper, who may either retain it or transfer it to a 
third person (d). This person may be named in the bill of lading as 
the person to whom delivery of the goods is to be made on arrival at 
their destination, in which case he is known as the consignee (c) ; if he 
is not named in the bill of lading, he is usually known as the holder 
or indorsee of the bill of lading (/). The effect of a bill of lading 
depends partly upon the position of the person in whose hands it is, 
and partly upon the circumstances of the particular case. 

230. A bill of lading is, in the first instance, an acknowledg- 
ment of the receipt of the goods specified therein (g). Except as 

adventure, the charterer is excused {Tarrdbochia v. iliekie (1856), 1 H. & N. 
183). 

(i) Behn v. Bumeas (1863), 3 B. dc S. 761, Ex. Ch., discussing Ersmanv. 
Taylor (1831), 8 Bing. 124, Tarraboehia v. Iliekie^ supra, and Dimech v. 
Corlett (1868), 12 Moo. P. C. C. 199 ; Jackson v. Union Marine Insura/nce 
Co. (1874), L. K. 10 C. P. 126, Ex. Ch., per Bkamwell, B., at pp. 143, 148. 

(k) Behn v. Burness, supra ; Fust v. Dowie (1864), 6 B. & S. 20 ; Engman 
V. Palgrave, Brown Jb Son (1898), 4 Com. Cas. 76. 

(l) Havelock v. Oeddea (1809), 10 Eas^ 666; Dimech v. Corlett, supra; 
Benisen v. Taylor, Sons db Co. (2),j[1893] 2 Q. B. 274, C. A. ; Be Tyrer 
and Uesaler Co. (1902), 7 Com. Cas. 166, C. A. 

(w) Davidson v. Qwynno^ (ISIO), 12 East, 381; Elliott v. Von Olehn 
(1849), 13 Q. B. 632; B^ehn v. Burness, supra; Stanton v. Bichardson, 
Bichardson v. Stanton (1872), L. R. 7 C. P, 421, per Brett, J., at p. 436 ; 
Fust V. Dowie, supra. ^ 

(а) For forms of bills of lading, see Encyclopadia of Forms and Pre- 
cedents, Vol. X^V., pp. 114, 120, 128. 

(б) As to the signature of a bill of lading, see pp. 153 et sea., post. 

(c) Sewell V. Burdick (1884), 10 App. Cas. 74, per Lord Bramwell, at 
p. 1U5. 

(g) Abbott on Shipping, 5th od., p. 383; 14th ed., p. 843. 

(s) The insertion of a name in the bill of lading does not, however, bind , 
the shipper ; he may, therefore, revoke the consignment to the named con- * 
signee at any time until such consignee has received the bill of lading or the 
goods {MttchdL v. Eds (1840), 11 Ad. & El. 888). The shipper must, how- 
ever, the hill of lading already issued, or indemnify the master against 

av liability thereunder (Davidson v. Gwyn/ns, supra; Tindall v. Taylor 
-(1M^)» 4 El9). 

'f>, See p. I5S, past. ^ 

BaUsr. Todd{l$Zlh 1 Mood . Ss B. 106; BoMeyr. VToMiv (1867); 
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against the person aotnally signing it (A), it is not oonolnsive, and am. a 
may be controverted by evidence showing that the goods were never lllft 
in met received (i). A shipowner, therefore, who has not signed the Lwif. 
bill of lading is not necessarily bound by the acknowledgment of 
reempt signed by his agent (k). The agent has no authority to sign 
a bill of lading either for goods which have not been shipped (1), or 
for a greater quantity of goods than has actually been put on 
board (m) ; and this limitation upon his authority must be taken to 
be known to all persons to whose hands a bill of lading may 
come(n). The shipowner, therefore, is not estopped by the signa* 
ture of his agent (o) from proving either that the goods stated in the 
bill of lading to have been shipped were not shipped (p), or t^t 
the quantities specified in the bill of lading are incorrect, and that 
he has delivered all the goods which were in fact put on board (q). 
Nevertheless, it is not to be presumed that the agent in signing 
the bill of lading was acting in excess of his authority, and the 
burden of falsifying the bill of lading rests on the shipowner (r). 

The bill of lading may, however, by an express stipulation A/U TV lieu U 
made conclusive evidence of the quantity shipped (s). In this case 

7 Ad. & El. 29 ; Leduo v. Ward (1888), 20 Q. B D. 476, C. A., per Lord 
Esher, M.R., at p. 479. 

(A) See pp. 163, 156, post. 

(i) Grant v. Norway IL 066; Leduc v. Ward, supra, per 

Lord Esher, M.R., at p. 479 ; nine Brothers v. Free, Eodwell db Go,, Lid, 

( 1897), 2 Com. Cas. 149. The burden of proof is on the shipowner db 
Go, Bedouin Steam Navigation Co,, A. C. 70; Harrowing v. Kate dt 

Co, (1896), 26th November, not reported, H. L., affirming S. G. (1894), 

10 T. L. R. 400, C. A. ; Bennett and Young v. Bacon {John), Ltd. (1897), 2 
Com. Cas. 102, C. A. ). As to when the goods are received so as to make the 
shipowner responsible, see p. 202, post. By French law (Elder, Dempster 
db Co.T, Dann(1909), 15 Com. Cas. 49, H. L.), and by German law (Minna 
Craig Steamship Co. v. Chartered Mercantile Bank of India, London and 
China, [1897] 1 Q. B. 460, C. A.) a bill of lading is conclusive. 

(k) Bates v. Todd (1831), 1 Mood.& R. 106; Meyer v. Dresser (1864), 10 
C. B. (N. s.) 646. 

(l) Grant v. Norway, supra. It is immaterial that the goods had been 
brought alongside and a mate’s receipt given (Thorman v. Burt, Boulton 
& Co. (1886), 64 L. T. 349, C. A.). 

(wi) Brown v. Powell Coal Co. (1876), L. R. 10 C. P. 662. 

(n) Grant v. Norway, supra ; followed in Cox v. Bruce (1886), 18 Q. B. D. 

147, C. A. (quality of goods). 

(o) As to when a signature must be taken to be the shipowner’s signature, 
though signed by another person acting in a ministerial capacity, see p. 163, 
poet, 

(p) Grant v. Norway, supra: Pyrhan v. Burt (1884), Cab. & £1. 207, 
doubted in Lishman v. Christie (ISSl), 19 Q. B. D. 333, C. A. ; compare 
Thin V. Liverpool, Brazil, and Biver Plate Steam Navigation Co. (1901), 18 
T. L. B. 226. In accordance with the same principle, the signature of a 
second set of bills of lading in mspect of the same goods does not bind 
the shipowner (Eubhersty y.ward (1863), 8 £xch. 330). 

(a) McLean and Hope v. Fleming (1871), L. R, 2 So. & Div. 128 ; Brown 
y^PoweU Coal Oo„ supra; Jessel v. Bath (1867), L. R. 2 Exob. 267. 

(f) MeLean and nope v. Fleming, swpra, per Lord Chslhsfobd, at 
p. ISO ; British Columbia Saw-MUl Co. v. NetOeship (1868), L. R. 3 C. P. 

499 1 Smith db Co. v. Bedouin Steam Navigation Co., supra ; Bennett and 
Young v. Baean (John), Ltd., supra, . ^ t , 

(s) Such a stipulation is usual in bills of lading relating to timber, being 
int^uoed to oroid q;aestioiis arising as to whether a lesa took phwe 
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Iftfirir. 9. the shipowner is bound, hi the abiehee of fraud, bV'tho stateioii^t 
'Bills of in the mil of lading, and cannot escape liability by showing thAt fixe 

Lading, goods specified or some portion of them had not been snipped (f), 

or even that they had been lost before shipment by an excepted 
peril (a). The cause of the misstatement is immaterial ; it may be a 
pure miscalculation (h), or it may be a mistaken belief that' m the 
circumstances the goods had to be signed for, though hot put on 
board (c). If there is a miscalculation the shipowner cannot, 
where there are two or more classes of goods concerned, escape 
liability for delivering less than the specified quantity of one class of 
goods by showing that he has delivered more than the specified 
quantity of anomer class, since as against him both qi^tities 
are equally conclusive (d). Where, however, words are inserted 
qualifying the statement as to quantity (e), or where the charter- 
party contains an inconsistent condition which is incoraorated in the 
bill of Iading(/), the bill of lading is no longer to be regarded as 
conclusive evidence of the quantity shipped, and the shipowner, in 
spite of the stipulation, is not precluded from showing that the 
whole or part of the goods specified was not shipped. 

Doonment 231. The bill of lading is a symbol of the right of property in 
of title. goods specified therein (p). Its possession is equivalent to the 

possession of the goods themselves (/i), and its transfer, being a 
symbolical delivery of the goods (i), has by mercantile usage (k) the 
same effect as an actual delivery in the same circumstances (Z). 

before or after Bhipment {Fisher, Benwiok di Oo. y. Colder d Co. (1890), 
1 Com. Cas. 456, per Mathew, J., at p. 458). 

(i) Lishman v. Christie (1887), 10 Q. B. D. 333, C. A. ; Oostzee Sioomvart 
Maata v. Bell md Harrison (1906), 11 Com. Cas. 214. But the slupowner 
is not bound by his bill of lading if the master signs it expressly as agent 
for the charterer (Harrison v. Huddersfield SteamsMp Co. (1603), 10 T. L, R. 
386). 

(a) FUher, BenwicJc db Co. v. Colder Co., supra. 

(h) Mediterrcmean and New York Steamship Co. v. Mackay (A. F. db D.), 
[1903] 1 K. B. 297, C. A. 

(e) Lishman v. Christie, supra. 

(d) Mediterranean and New York Steamship Co. v. Maedcay (A. F. Jb D.)\ 
suwa. But the consignee must give credit for the value of the excess (ibid. ). 
(a) Lohden <& Co. v. Colder dt Co. (1S08), 14 T. L. B. 311. 

(/) OosUiee Stoomvart Moats v. Bell and Harrison, supra (whom the 
incoroorated oharterparty. provided both that freight was to be payable 
on the intake quantity of oargo and that the bnl of lading was to be 
conclusive evidence as to quantity, and it was held that freight was only 
payable oh the actual intake^quantity). 

(g) Barber v. Me^erstein (1870), L. B, 4 H, L. 317 ; Sanders v. Maelean 
(1883), 11 Q. B. 327, C. A., per Bowen, L.J., at p. 341. 

(h) Cole r.^orth Western Bank (1875), L. B. 10 C. P. 354, £x. Ch., per 
Bijlgkbttbk, J., at p. 362 ; oompare Wright v. London Book Co. (1859), 
8 Jur. (N. 8.) 1411, 0. A. 

* (i) Burdick y. SeweU (1884), 13. Q. B. D, 169, C* A. (affirmed, nom, 
Burdiek (1884), 10 App. Cas. 74), psr Bowen, L.jr., at p. 170; 
Sanders' r. Maolean, supra, per Bowen, L.J., atp. 341; see title SaiSb 
Of Gtooba, Vol. XXV., pp. 206 et seq. Aft^ the transfer M one bdl, of 
lading belonging to a set, the transfer of a second bill of lading belonging 
to the same net is inopetatiye (Barber y. Meyerstein, supra).. 

(k) Lidkbeipno y. Mason (1794), 5 Term Bep. 1 Smith, Is* 0., 
liLth ed', p* j - 

^ Cole rl 'North Western Bank, supiu; Ba/tbee v. 
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On ^ transfer* therefore* of a bill of lading by way of 
Diortgage or pledge (n)* the property in the goods passes either 
absolutely or otherwise* according to the intention of the parties* to 
the transferee* provided that the transferor was competent ^ 
dispose of the goods (o) ; and the right of the original owner of the 
goods to stop them in transit is wholly or partially defeated (p). 

Since* however, a bill of lading is not in the full sense of the 
word(g) a negotiable instrument* the title of the transferor to the 
bill of lading and his competency to dispose of the goods specified 
therein are important elements to be taken into consideration (r)* 

As regards the shipowner the bill of lading is a document of 
title* entitling its holder on production to delivery of the goods (s)* 

A delivery, therefore* to the holder of the bill of lading* even 
where he is not in fact entilled to the goods* discharges the ship- 
owner* provided that it is made in good faith without notice of any 
defect in the holder’s title (t). On the other hand the shipowner is 
not discharged, however Ifond Jide his act may be* by delivery to the 
wrong person without production of the bill of lading (a). 

232. The contract of carriage need not necessarily be expressed* Contract of 
in a charterparty. In the absence of a charterparty (6) the terms 
upon which the parties have agreed may be ascertained by reference 
not only to documents of a more or less informal character* such 
as berth notes (c)* advice notes (d), freight notes (c), or mate's 

Oumey v Behrend (1854)« 3 E. B 022* per Lord Campbell* C.J.* at 
p. 146; Pease v. Qloahec, The ** Mane Joseph'* (1866)* L, B. 1 P. C. 219* 

228 ; Sewell v. Burdick (1884)* 10 App. Cas. 74. Hence the indorsement 
of the bill of lading is primd facie evidence that the property in the 
Bpocihed goods has passed to the indorsee (Draoachi v. Ati^lo^Egypikm 
Navigation Co, (1868)* L R 3 C P. 190). 

{m) Wright v Campbell (1767), 4 Burr. 2046 

(n) Sewell v. Burdick, supra, A deposit of bills of lading to secure an 
advance is a pledge (ibid ) 

(o) See title Sale of Goods* Vol. XXV.* pp. 184* 185 ; and compare 
The Argentma (18671 L B 1 A. & E 370 

(p) Bickbarraw v. Mason (1704)* 6 Term Bep 683; 1 Smith, L. C., 

11th ed., p. 693 ; Leask v. Scott (1877), 2 Q. B. D 376* C A. ; Memp v. 

Palk (1882)* 7 App. Cas. 673* following Be Wostzvnthus (1B33), 6 B. & Ad 
617, and Spalding v Buding (1843)* 6 Bear. 376. 

<g) See pp. 166 et sea,, post 

(r) Abbott on Shipping* 6th ed , p 390; 14th ed.* p 848 ; see pp 168 
et seQ,t 383* post. 


(f) Barber v MeyersUin (1870), L. B. 4 H. L. 317. 

^ m. -r,— ^ p_T„-.t_ oo . Tkrifi 


The Twess (1863)* Brown. &Lush. 38 ; GVyn Mills c9 Co. v. East and 
wist India Dock Co (1882)* 7 App. Cas. 591, per Lord Blackburk* at 
fii 610 ; Barber v. Meyersteinf supra ; Gabarronr, Kreeft,Kresftr, Thompson 
(1$75>* L. B. 10 Exch. 274 ; and boo title Sale op Goods, Vol. XXV„ 
pp. 184 et seq, * 

{a) Short v. Simpson (1866), L. B. 1 C. P. 248; The Stettin (iSStf), 14 
P. P. 142 ; compare Erichsen v. BarJcworth (1868). 3 Hi ds N. 601, Itjjs 
immaterial that the true owner did not become holder of the bill of lading 
till aflicar the wrongful delivery (Bristol and West of ElMland Bank v. 
Midland Bail Co,, [189^ 2 Q. B. 663* C. A. ; Pirie A Sons v. TTardi^n 
^871), 0 Macph. (Ct. of Sisss.) 523). 

(i) As to oharterparties, see pp. 84 et seq,, ante, 

(e) See note (5), p* 84* ante. 

ld)> Armstrong v. AUan Brothers db Oo, (1892), 8T. L. B, 618 ; 8eenoicr(^), 
KnjrtYtv ^ 

(e) Lipton v. JescoU Steamsrs (1$95)* 1 Com^ Cas. 32^ €. A* (where 
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Shot. 2. receii)ts(/), but also to advertisements^), and even to conversa- 
Bills of tions (h), and the general course of business followed on previous 

Lading, occasions by the parties (i). Where, however, as is usually the case, 

there is a bill of lading relating to the goods, the terms of the 
contract on which the goods are carried are to be ascertained from 
the bill of lading (ft). In some cases the bill of lading is to be 

regarded as evidence only of a pre-existing contract (Zj, and the 

person accepting it is not necessarily bound by all its stipula- 
tions {ni), but may be entitl(3d to repudiate them on the ground that, 
as he did not know, and could not reasonably be expected to know, 
of their existence, his assent to them is not to be inferred from his 
acceptance of the bill of lading without objection (n). The bill of 
lading, however, as between the shipowner and an indorsee 
constitutes the contract (o), and it may also constitute the contract 
as between the shipowner and the shipper (2?). Though the 
contract of carriage will generally be made before the goods are 
sent to the sliip, the contract may afterwards be reduced into 
writing and expressed in the bill of lading {q). 

Where there Where there is a charterparty the bill of lading is, nevertheless, 
IB a charter- as between the shipowner and an indorsee, the contract on which 
the goods are carried (r). As between the shipowner and the • 
charterer it may in some cases have the effect of modifying the 

onces to a particular form of bill of lading had been stainpod on advice notes 
and freight notes). An advice note is a receipt, and a freight note is an 
invoice {Lipton v. JescoU SteamerB (1895), 1 Com. Cas. 32, C. A.). 
if) Seep. 161, post. 

\g) Phillips V. Edwards (1858), 3 H. & N. 813. 

(ft) Bunquistv. Ditohell (1799), 3 Esp. 64. 

(i) Lipton V. Jescott Steamers, supra. 

(ft) Ledue v. Ward (1888), 20 Q. B. D. 475, C. A., per Lord Esher, M.R., 
at p. 479 ; Qlyn Mills db Oo. v. East and West India Dock Oo. (1882), 7 
App. Cas. 591, per Lord Selbokne, L.C., at p. 506 ; compare Chappel v. 
Comfort (1861), 10 C. B. (n. b.) 802, per Whiles, J., at p. 810. 

(Z) Sewell V. Burdick (1884), 10 App. Cas. 74, per Lord Bbamwell, at 
p. 106 ; WiMstaff v. Anderson (1880), 6 C. P. D. 171, as reported 49 L. J. 
(Q. B.) 485, C. A., per Bramwell, L.J., at pp. 488, 489. 

(m) Crooks v. Allan (1879), 5 Q. B. D. 38 (where an unusual clause vas 
printed in the middle of about thirty lines of small typo without any marks 
to draw attention to it) ; compare Lewilfv. M*Kee (1868), L. R. 4 Exch. 58, 
Ex. Ch. ; Dennis ( IT. ) cfe Sons, Ltd:Y. Cork Steamship Co., [1913] 2 E. B. 393. 

(n) Crooks v. Allan, supjra. 

( 0 ) Olyn Mills ds Co. v. East and West India Dock Co., supra, per Lord 
Sblbobnb, L.C., at p. 596. Except where the indorsee is agent only of 
the charterer (Oledstames v. Allen (1952), 12 0. B. 202; Kem v.Deslandes 
(1861), 10 C. B. (n.* s.) 205, as explained in Fry v. Chartered Mercantile 
Bamk of India (1866), L. R. 1 0. P. 689). 

(p) Van OiAteel v. Booker (1848), 2 Exch. 691, per Fabke, B., at p. 708; 
Eayn v. CuUiford (1879), 4 C. P. D. 182, C. A., per Bramwell, L.J., at 
p^. 186 ; Olyn Mills db Oo* v. East and West India Dock Co., supra, per Lord 
SElbOHNE, L.C., at p. 606 ; Fraser v. Telegra/ph Construction Co. (1872), 
L. R. 7 Q. B. 666, per Blackburn, J., at p. 671 ; Chartered Mercantile 
Bank 0 / India v. Netherlands India Steam Navigation Co. (1883), 10 
Q. B. D. 621, C. A., per Brstt, L.J., at p. 530 ; compare Bills of Liming 
Act, 1856(18&19Viot. 0 . 111). ' 

(g) Zedue v. Ward, supra, per Lord Esher, M.R., at p. 470. 

(r) Fry v* Chartered Mercantile Bank of India, supra; Ledue y. Ward, 
supra. As to the incorporation of the charterparty m the bill of lading, 
see pp. 175 et eeq., post. 
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fiORiirAct as contained in the charterparty(«), though in general 
the charterparty will prevail, and the bill of lading will operate 
solely as an acknowledgment of receipt (0* Ladlaf . 

233. Where the goods have to be carried for a portion of the Thioagh bills 
journey by land(w) upon a conveyance belonging to some person other of lading, 
than the shipowner (a), it is the practice for the shipowner or other 
person with whom the contract of carriage is made in the first 
instance to charge an inclusive rate for the sea voyage and the land 
transit, and to issue to the shipper what is called a through bill of 
lading. This through bill of lading usually incorporates by reference 
the regular form of bill of lading used by the shipowner (b), which 
thus becomes a part of the contract (c), except in so far as its terms 
are inconsistent with the express terms of the through bill of 
lading (d). Unless the through bill of lading states the contrary (e), 
the contract is to be regarded as made solely with the shipowner or 
other person who issues it (/), and he alone exercises the rights and 
incurs the liabilities arising out of the various stages of the 
transit (g). If the contract of the shipowner provides that his 
liability as such is to cease at a particular jdace, it is, nevertheless, * 
liis duty to contract on behalf of the shipper for the forwarding of 
the goods to their destination (h). 

As a general rule, therefore, the whole of the inclusive freight is Freight etc. 

(e) Gullischen v. Stewart Brothers (1884), 13 Q. B. D. 317, 0. A. (cesser 
clause) ; Bryden v. Niebuhr (1884), Cab. & El. 241 ; Davidson v. Bisset db 
Son (1878), 5 It. (Ct. of Sess.) 709 (where it was suggested that the bill of 
lading might only vary the chartorparty in matters of detail) ; see, contra, 

Barwiok v. Bumyeat, Brown db Co. (1877), 36 L. T. 260. 

(«) Bodocanachi v. Milburn (1886), 18 Q. B. D. 67, C. A. A charterer 
who is not the shipper, and to whom the bill of lading is indorsed, is, as 
regards the goods specified in the bill of lading, in the position of an 
indorsee, and cannot rely upon any other contract than that contained in 
the bill ot lading {Steamship Calcutta Co., Lid. v. Weir (Andrew) if? Oo., 

[1910] 1 K. B. 769). 

(w) For the statutory provisions relating to railway companies carrying 
goods partly by land and partly by sea, see title Carriers, Vol. IV., pp. 85, 

86; Dublin and Manchester Steamship Co, v. London and North-Western 
Bail. Co, (1913), 108 L. T. 122. 

(a) The same principles apply where goods have to be transhipped 
and carried to their destination in a ship belonging to a different ship- 
owner ; compare Oreeves v. West India and Pacific Steamship Go. (1870), 

22 li, T. 616, Ex. Ch., where the goods had to be carried by sea to Colon, 
ti^en across the Isthmus of Panama by rail, and thence by sea to San 
Francisco; Wiener v. Wilsons cmd Furneas-Leylimd Line (1910), 16 Com. 

Gas. 294, C. A., where the contract coVored the conveyance by lighter from 
the wharf to the steamer. As to a usage requiring a seller to produce a 
throng bill of lading, see Landauer <9 (7o. v. Craven cmd Speeding Brothers, 

[1012] 2 K. B. 94. 

(h) E. Clemens Horst Co. v. Norfolk and North American Steam Shipping 
Co. (1906), 11 Com. Cas. 141 ; The Hibernian, [1907] P. 277, C. A. 

(o) E. Clemens Horst Co. v. Norfolk and North American Steam Shipping 
Co., supra, 

(d) Moore v. Harris (1876), 1 App. Caa. 31S, 327, P. C. 

(a) AUan Brothers db Co. v. James Brothers db Co. (1807), 3 Com. Cas. 10 f 
Crasoford and Law v. Allan Line Steamship Co., [1912] A. C. 130. 

(/) Oreeves v. West India and Paoifio Steamship Co., supra; oompave 
Leeek v. Olynn ds Son (1890), 6 T. L. B. 306. 

(a) Compare title Carriers, Vbl. IV., pp. 12, 28, 44. 

« (a) Ifoora y. Harris, supra, at p. 327. 
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„6>ot. 2. payable to the shipowoer issuing the through bill of, lading If 
.;1 bu1b of it is payable in advance, he may retain the vhole^ no^ithstaudmg 

Lading, that some portion of it can never be earned by reason of the loss of 

the goods before some of the stages of the journey have be^ 
begun (y). Similarly, ^here the land transit precedes the ^ 
voyage and the bill of hiding gives the shipowner a lien for his 
ehargoB of the land transit (/c), the shipowner may, on a portion of 
the goods being lost daring the voyage, exercise the lien for the 
full amount of such charges over the remainder of the goods, 
although he would not be entitled to do so in respect of the full 
amount of his own freight in the strict sense of the word(i). If an 
overcharge has been made in respect of the land transit, the 
shipowner is responsible for its repayment, and cannot require the 
shipper to recover it from the land carrier (m). 

Sub-Sect. 2 — The Form of a Bill of Lading. 

Usual 234. A bill of lading usually expressed in a printed doou- 

oontentfl. ment(?i), containing blank spaces for the insertion of the necessary 

details (o). It states that certain goods, which are specified in the 
margin (p), have been shipped in good order and condition (^) by 
the shipper in and upon a certain ship (r ) then lying in the port of 
loading and bound for a particular port, and are to be delivered in 
like good order and condition (s) at their destination to, or to the 
order of, a specified person or his assigns, or to bearer (t), upon pay- 
ment of freight (a). Under the usual form the ship is given liberty 

(i) The Hibernian, [1907] P. 277, C. A. ; Kitts v. Atlantio Transport Co. 
(1902), 7 Com. Caa. 227. 

(j) Oreeves v. West India cmd Pacific Steamship Co. (1870), 22 L. T. 
616, Ex. Ch. 

(ib;) As to the oonstruction of a provision giving a general lien for any 
moneys due from the owner of the goods, see United States Steel Products 
Co. V. Great Western Bail. Co., [1913] 3 E. B. 357, where it was held that 
the general lien was available only against the consignee and the goods 
must be redelivered to the consignor who had stopped them in transit. 

(!) The Hibernian, sui^a. 

(m) Kitts y. Atlcmtio Transport Co., supra. 

in) For forms, see Encyclopaedia of Forms and Precedents, Vol. 
pp. 104, 110, 118. Most traders and regular lines of steamships have 
their own special forms of bills of ladip^. 

(0) The rules governing the cojistruction of a bill of lading are the same 
as those applicable to a <marterparty ; see pp. 138 et sea., ante. 

(p) In practice the left-hand margin. Sometimes the paiiiiculars may 
be indorsed on the billjof lading. The bill of lading is not invalidated as a 
negotiably instrument by the details as to the goods being hUed in by the 
flapper after the master hafi signed* (Cowdenbeath Coal Co. v. Clydesdale 
Bank (1896), 22 B. (Ct. of Sees.) 682). Any loss occasioned ^ a mu- 
description falls on the consignee (Shirwell v. Shaplodlf (1816) 2 Cmlt. 307). 

(q) As to tne effect of these words, see p. 156, post. 

(r) The form usually provides for the insertion of the name o£.the master ; 
^ practice his name is frequently omitted. ' 

*;(#) See p. 166, post 

(1) Abbott on Shipping, 5th ed., p. 383 : 14th ed.* p. 843. As to the 
transfer of a bill of laamg, see pp. 167 et sea., post. 

(tz> As to the payment of freight, see pp. 291 et seq., post. The particular 
form of wofds used in the bill of lading is immaterial (WegueUn v, ObUier 
(1873)« L. Bit d H. L« 286). The master may; d^vat to his consignee 
.without requiring payment of freight, in which, eaqa shimi^sJiaSilckO 
claim on this i^ouud agamst^ .the shipowner^ (/Vhcpord v/.Jw Bem^s. 
(1811), 13 East. 666). ' ^ 
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ta d6mte(b), certain perils are excepted (c), and thfere is a n^U« liet.! 
g^ee clause (d). The oharterparty, if any, is usually incorporated llS&ikt 

toagreater or less extent (c), and provision is made for the pay- IiWW. 

ment of general average (/).^ In some cases the bill of lading 
contains a large nnmber of stipulations, which deal fully with the 
respective rights and duties of the parties (g). 

A bill of lading is usually drawn in a set of three numbered con- 
secutively (h), and it is stipulated that, any one of the three being 
accomplished, the others are to be void (i). The bill of lading is 
dated and signed by the master or other agent of the shipowner (ft). 

If the signature is unqualified, the bill of lading is known as a clean 
bill of lading (Z); in practice, however, the signature is usually 
qualified by the insertion of a statement that the weight, quality, 
quantity, or contents are unknown (m). 

235. A bill of lading of or for any goods, merchandise, or effects stamps, 
to be exported or carried coastwise requires a 6d. stamp (n). A 
bill of lading made abroad, though relating to goods to be imported 
into the United Kingdom, need not be stamped (o). 

A bill of lading which requires to be stamped cannot be stamped* 
after execution, and every person making or executing a bill of 
lading not duly stamped is liable to a fine of £50 (p). 


Sub-Seot. 3. — The Delivery of the Bill of Ladmg the Mate's Receipt, 

236. When the goods are delivered to the ship {q) the shipper Mata's 
is usually handed a written acknowledgment of their receipt on 
behalf of the ship (r). This acknowledgment is called the mate’s 
receipt, and it is primd facie evidence that the goods specified 
therein have been delivered to and received by the ship (s). It is 
not, however, conclusive evidence, though the burden of proving tiiat 


(5) As to deviation, see pp. 95 et seq., ante, 

(0) For the usual exceptions, see pp. 107 et seq,, cmte, 

(d) As to negligence clauses, see pp. 116, 117, ante, 

(a) See p. 175, post, 

if) It is usually provided that the adjustment is to be made according to 
the York- Antwerp rules, with or without modifications ; see note (a), 
p. 323, post, 

(g) For an example, see Encyolopeedia of Forms and Pzeoedenta. 
Vof. XrV., p. 118. 

(ft) Barber v. Meyersievn (1870), L. B. 4 H. L. 317 ; and see p. 152, 

For a criticism of the practice, see Olyn MiUa db Oo, v. East and West 
India Dock Oo. (1882), 7 App. Cas. 691, per Lord Biaokbitbk, at p. 591. 

U) See, further, pp. 152, 157, 158, post. 

(ft) As to the authority of the masteror agent to sign, see pp.l5d et sM.^yoat. 

(1) BestUution Steamship Co. v. Firie (Sir J.) eft Oo, (1889), 6 T. L. B. 

60 ; Arrospe r. Barr (1881), 8 B. (Ct. of Seas.) 602. • 

(m) As to the effect of inserting a qualification, see p. 156, posi, 

(n) Stamp Act. 1891 (64 & 55 Vict. o. 39), Sohed. 1., title Billot lAdiug/’ 

(o) This loUowB from the absence of any statutory provision lelatiDg^ 
atuA bins of lading. 

(p) Stamp Act, 1891 (64 & 55 Viot. o. 39), a. 40. As to stamp duties 
^norally, see title BEvaKim, Vol. XXIV., pp. 700 et seq. 

4g) As to what is meant by delivexy to the ship, see p. 198. post 

(r) Abbott on Shipping, 5th ed.,_pp. 214, 233 1 14th ed., pp. 468, 504. 

M Oobban Y, Downs (1803), 6 Esp. 41 ; BiddMh v. mnaham (1874), 
30 Ik 30 ; compare British Columbia SaW^MUt (Jo. v, Hotuenhip (1868), 
li, ^ 8 0. P. 499; Do (Vermont v, Generai Stsam BaoioaHon OOs {1890}, 
L. B. 187. If, theietoxe, the goods are lost after me mate’s reCeEijt 
4m been given, the owner of the goods may sue the shipowner, slthongh 


r> f 
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BBOT. 9. 
BUIsof 
Lading. 


Right to 
reoelTe bill 
of lading. 


, BllU in a set. 


Effect of 

mate's 

receipt. 


it is incorrect lies on the Bhii)owner(t). Qualifying words may be 
inserted describing the condition of the goods at the time of ship* 
ment ; in the absence of any qualification the receipt is known as a 
clean receipt (a). 

237 . TliG person who at the time of shipment is the owner of 
the goods is entitled to receive a bill of lading (6), and to have it 
made out in accordance with his legitimate instructions (c). If he 
is refused a bill of lading, or if the terms of the bill of lading^ offered 
differ from those which he is entitled to require (d), or if his instruc- 
tions are not complied with (<*), he may demand the redelivery of his 
goods (/), and a refusal to redeliver them, when so demanded (^), 
amounts to a conversion of them by the shipowner (h). The ship- 
owner is not discharged from his responsibility to the owner of the 
goods merely on the ground that a bill of lading has already been 
signed and handed over to a third person who was bond fde believed 
to be the owner (i). 

238 . Where the bill of lading is issued in a set, as, for instance, 
where it is made out in triplicate, it is the practice for the master 
to retain one part for his own use and to deliver the remaining 
parts to the shipper (&). 

239 . Possession of the mate’s receipt is primd facie evidence of 
ownership ({), entitling the holder to receive a bill of lading (m). 
On its production, therefore, the master or other agent of the ship- 
owner is, in the absence of notice that the holder is not the owner, 
justified in signing a bill of lading and delivering it to the holder in 
exchange for the mate’s receipt (n). He is not, however, bound to 
insist on its production (o), and may sign the bill of lading without 


no bill of lading is ever signed^ {Fragano v. Long (1826), 4B. & C. 219, 
where the principal was held entitled to sue though the goods were 
shipped by an agent). 

(t) Biddulph V. Bingham (1874), 30 L. T. 30. 

(a) Armstrong y. Allan Brothers <9 Co. (1892), 8 T. L. R. 613. 

(h) Oaharron v. Kreeft, Kreeft v. Thompson (1876), L. R. 10 Exeb. 274. 

(0) Ihid. 

{d) See p. 168, post. 

{e) Armstrong v. Allan Brothers <& Co., supra, 

if) See p. 172, post. ** 

(</) There is no conversion whe^ there is only a refusal to sign the bill 
of lading owing to a dispute as to the terms of the contract, and the owner 
of the goods does not object to the ship sailing with them, the shipowner 
intending to deliver them to the proper consignee {Jones v. Hough (1870), 
6 Ex. D. '115, C. A.), though it mig^t have been otherwise if &e owner 
had demanded the ibdelivery of his goods (ihid., per Cockburn, G.J., at 
p. 120 ; cotnpare BalU v. Paddington Steamship Co, ( 1900), 5 Com. Cas. 124). 

(h) Falke v.^Fletoher (1866), 18 C. B. (n. s.) 403. 

(1) Craven v. Byder (1816), 6 Taunt. 433 ; Thompson v. Trail (1826), 
6 B. & C. 36. 

^(k) Abbott on Shipping, 6th ed», p. 214; 14th ed., pp. 468, 469. As to 
bills in a set, see p. 161, ante. 

^l) The name of the owner is not, as a rule, inserted ii^the receipt, but this 
is immaterial (Abbott on Shipping, 6th ed., p. 214; lAh ed., pp. 468, 469)* 

(m) Schuster v. McKellar (1867)f 7 E. dc B, 704; Craven v. Byder, supra, 

(n) Craven v. Byder, supra. As to the duty of the shipper towards bis 
own prindp^ to exchange the mate's receipt for a bill o£ ladmg^ see Stearins 
da, Co. T, Hsismwnn (1864), 17 C. B. (H. 8.) 66. 

(o) BaCheHng r, Laing, JMng v. Zeden (1878)r 1#* B. 17 Eq. 92, Uff 

Ba/Oom, at p. 104. , 
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requiring the mate’s receipt to be returned or accounted for (p). In flsor. 2 . 
this case it is his duty to satisfy himself that the goods for which of 

he signs are actually on board the ship, and that the person to XilM&ig. 

whom he delivers the bill of lading is their owner or was their ““ 
owner at the time of shipment (q). If, therefore, the bill of lading 
is delivered to the wrong person, and no mate’s receipt is asked for, 
the shipowner remains responsible to the owner (r). 

A transfer of the mate’s receipt does not, of itself, pass the Transfer, 
property in the goods specified therein (a), and the holder, there- 
fore, cannot, as against the true owner, claim the bill of lading or 
the goods themselves (0* On the other hand, a transfer of the 
goods with the intention of passing the property in them to the 
transferee entitles the transferee, as against the transferor, to 
receive the bill of lading, notwithstanding that the mate’s receipt is 
not transferred but is retained by the original owner (a). 

Where there is no bill of lading, and the mate’s receipt mentions Where then 
a consignee to whom it is intended that the property shall pass, 
delivery of the goods on arrival at their destination must be made ^ 
to such consignee, and not to the original shipper (h), ^ 

SuH'Seot. 4 . — The Signature of the Ihlt of Lading. 

240. The bill of lading is usually signed, not by the shipowner By whom 
personally, but by the master or other agent acting on the ship- signed, 
owner’s behalf (c). The person who actually signs a bill of lading 

is always liable upon it (ri) ; if, therefore, the shipowner signs it 
himself (e), no difficulty arises. Where, however, the signature is 
that of an agent, the shipowner’s liability depends upon the extent of 
the agent’s authority, and the general principles of agency apply (/). 

241. The shipowner is bound by his master’s signature to a bill Bffect of 
of lading, provided that the master, in signing the bill of lading, 

did not exceed his authority (g). Where the bill of lading in question 
is one which the master was expressly authorised to sign, the 

(p) Craven v. Byder (1816), 6 Taunt. 433 ; Haihesing v. Laing, Laing v. 

Zeden (1873), L. R. 17 Eq. 92. 

(q) Soh/UBter v. McKellar (1857), 7 E. & B. 704; Thompson Trail 

(1826), 6 D. & 630. 

(r) Schuster v. McKellar ^ supra ; Thompson v. Trail, supra, 

(«) HatheBvng v. Laing, Laing v. Zeden, supra, where a custom to treat 
the transfer of tho mate’s receipt as passing the property in tlio goods 
was held bad. 

(t) Ibid. 

(a) Oawas-jee v. Thompson (1845), 5 Moo. P. C. C. 165 ; contrast Craven 
V. JRyder (1816), 6 Taunt. 433, wher^ tho unpaid seller had not intended 
to part with his lien. 

(b) Evans v. Niehol (1841), 3 Man. & G. 614. 

( 0 ) It has been stated that in the case of steamsliips it uniform^ the 
custom for the broker of the ship, and not the master, to sign the bius of 
lading (Hayn v. CuJUford (1879), 3 C. P. D. 410, per Denman, J., at p, 414 » 
affirmed without reference to this point (1879), 4 C. P. D. 182, C. A.). 

Id) See p. 155, post. 

* (e) The shipowner may sign by a clerk or servant (TAomon v. Buri 
(jM), 64L.^.349,C. A.). 

(/) See title Aqenct, Vol. 1., pp. 201 et seq. As to the question whe^er 
the master ia agent for the shipowner or for the oharterer, seep. 174,jpaif. 

(g) Xedfce V. ward (1888), 20 Q. B. D. 476, 0. A., per Lord Esher, M.R., 
at p. 479. The shipowner is not liable where the master expressly signs 
aa agent for the ehartereis (Ermison v. Huddersfield Bteamehip Cb, (1008), 

»19 T. D. B- 386, where the word ‘‘ master *’ was struck out). Compare 
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s. shipowner's liability is clear (A). $[is liability does not, however, 

l^s of depend upon the existence of an excess anthoriiy ; be is equ^b" 

Ziading. liable where the master is acting within the scope of his apparent 

U8uii authority as such (i). All persons taking a bill of lading are entitled 

nuthoritj. to presume that the master who signed it possessed the autiiority 

usual in the line of business in which he was employed (A:)* Where, 
therefore, the bill of lading as signed falls within the usual authority 
of a master, the shipowner cannot repudiate liability merely on the 
ground that he had limited the authority of the particular master, 
and that the bill of lading in consequence did not fall within the 
master’s express authority (1). No limitation in derogation of the 
usual authority is binding, except as against persons who are or 
ought to have been aware of it (w). To exempt the shipowner from 
liability he must show that the limitation of authority has been 
brought to the knowledge, or was within the means of knowledge, of 
the person claiming under the bill of lading (ii). On the other 
hand, the nature and limitation of a master’s authority are well 
known amongst mercantile ‘persons (o). Where, therefore, the bill 
of lading falls outside the usual authority of a master, the master, 
in signing it, exceeds his apparent authority, and his signature 
imposes no liability on the Bl:upowner(p), unless, in the particular 
circumstances, his express authority extends thus far (q), 

. Under his apparent authority the master may bind the shipowner 
by statements in the bill of lading relating to the amount of freight 
to be paid by the consignee (?•), or to the condition of his goods («), 
or to the timo allowed for discharging the cargo (t), 

Thomum v. Burt (1886), 64 L. T. 349, C. A., where the bill of lading was 
signed by an agent on behalf of the master. 

(h) Liahman v. Christie (1887)| 19 Q. B. D. 333, C. A. 

(i) The Si. Cloud (1803), 8 L. T. 54 ; Sandemau v. Scurr (1860), L. R. 
2 Q. B. 86 ; The BmiUen Marie (1876), 2 Asp. M. L. 0. 614. 

(k) Mitchell v. Scaife (1816), 4 Camp. 298; Cox v. Bruce (1886), 18 
Q. B. D. 147, C. A., per Lord Esheb, M.B., at p. 161, explaining Grant v. 
NofwcM (1861), 10 C. B. 666. 

(Z) The Patria (1871), L. B. 3 A. & £. 436; Serraino db Sons y. OampbelU 
^891] 1 Q. B. 283, 0. A. ; compare Bu/nquiat v. Ditchell (1709), 3 Esp. 64. 
But the form of the bill of lading may put the holder on inquiiw {Small v. 
Moatea (1833), 9 Bing. 674 ; but see Footer v. Colby (1858), 3 M. & N. 705 ; 
Chappel V, Comfort (1861), 10 C. S. (n. s.) 802, per Willes, J., at p. 810). 

(m) Mancheater Truat v. Fumeaa, [1896] 2 Q. B. 539, C. A. ; TumerY. Haji 
Goolam Mahomed Aeam^ [1904] A. C. 826, P. C. As to the effect of a differ- 
ence between the ohart^arty and the bill of lading, seepp. 168 et aeq., poat. 

(n) ThCiSt Cloudy supra ; ^earaon v. Ob’aohen (1864), 17 C. B. (N, s.) 352 ; 
Turner v. Eafi Oootam Mahomed Aiam, awpra ; S.S. Dnmipner (Owners) 
V. S.S. Draumner (Owners of Carw), [1910] A. C. 450. As to when the 
holder of a hill of lading is bound by the limitations of the ohartevparty, 
see pp. 168 et aeq^^ post. 

io) Cox y. Bfttos, suprat explaining Grant y. Norway^ supra. 

^(p) ' Grant „v, Norway ^ supra, followed m Cox v. Bruce, atapra. 

M Mercantile Baaik v. GlodUtone (1868), L. R. 3 Exoh. 233 ; Liahman 
V. ChriaUe, supra ; Fisher, Fenwiek Co. y. Caider db Co. (1896), 1 Conk 
Cas. 466; Mediterranean and New York Steamship Co. y. Madsau 
(A. F. db D,), [1903] 1 K. B. 297. C. A, 

(r) MUcHeU y. ScaifSp supra; Gilkiaon v. Middleton (1857), 2 C. B. (s, $.) 
134 ; Chdppetr. ComfoH, supra ; Fry y. Chartered Merea^f^ Bank of Znd^ 

. r— r- 

(i)> (Z) For notes («), (i), see p. 155, post. 
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Tbd has no apparent authority to bmd the shipowner bv 9^ 9* 
signing a UIl of lading for goods which have never been snipped (a;, 
or for which be has already given a different bill of laaing (b) ; h a flftj t 
nor does he bind the shipowner by statements in the bill of lading Limitetn 
that no freight; is to be payable (c), or that the freight is to be paid authority, 
to a third person (d), or by statoments relating to the quantity (d) 
or quality (/) of the goods actually received. 

242. Where the master has exceeded his authority in signing Excenof 
the bill of lading, and the shipowner in consequence successfully 
repudiates liability, the master, if he signed the bill of lading as 
agent only (g), will be liable for bieach of warranty of authority (A), 
or» if he made himself a party to the contract, he will be liable 
upon the bill of lading (t). In particular, it is provided by statute statutory 
that a bill of lading in the hands of a consignee or indorsee for provlBion. 
valuable consideration, representing goods to have been shipped, is 
to be conclusive evidence ot shipment as against the master or other 
person signing it (/c), notwithstanding that such goods or some part 
thereof may not have been shipped (Z), unless the holder of the bill 
of lading had, at the time when he became holder, actual notice • 
that the goods had not in fact been put on board (?7i). The master 


(1866), L. K. 1 C. P. 689; Dillon v. Livvngaton^ Bnggs dt Co. (1895), 11 
T. L R. 312; compaie Pearson v. O&srhen (1864), 17 C. B. (n. 5.) 362; 
as to where the bill of lading freight dillers from the chartered freight, 
see p. 171, 'post. 

(s) Oompama Naviera Vahoo7teada v. Churchill amd S%m, Same y. Bmton 
& Co , [19061 1 K.B. 237, distinguishing Cox v. Bruce (1886), 18 Q. B. D. 
147, C. A ; Mariineaus, Lid. v. Boyal Mail Steam Paclcet Co , Lid (1912), 
17 Com. Cas 176 

(t) Allan V. Johnstone^ The ** Arohdrmd'* (1892), 19 R. (Ct. of Sess ) 364. 
(a) Grant v. Norway (1861), 10 C. B. 665 ; McLean and Hopey. Fleming 

(1871), L. R. 2 Sc. & Div. 128; M*Lean and Hope v Mwnck (1867), 5 
Macph. (Ct. of Sess.) 893 ; Grieve, Son Co v. Edmg <& Co. (1880), 7 R. 
(Ct. of Sess.) 521 ; Brown y. Fowell Coal Co. (1875), L. R. 10 C. P. 502 ; 
nine Brothers v. Free, Bodwell db Go., Ltd. (1897), 2 Com. Cas. 149 ; Thin 
y. JAverpool, Biazil and Biver Plate Steam Na\igai%on Co. (1601), 18 
T. L. R. 226. 


(6) Euhbersty v. Ward (1863), 8 £xch. 330. 

(e) Grant y. Norway, supra. 

(d) Beynolda v, Jex (1865), 7 B. & S. 86 ; The Canada (1897), 13 T. L. R. 
238 ; compare The Sir Henry Webb (1849), 13 Jur. 639, where it was held 
that the master had no authority to assign the freight to secure advances. 
(^ See p. 146, ante. 

(n Cox y.dSruce, supra. 

Xg) Bepetto v. Millar's Karri and Jarrah Forests, Ltd., [1901] 2 E. B. 

ih) See title Agekct, Vol. I., pp. 221 et seq. 

(0 Smith, Edwards db Co. v. Tregarthen (1887), 6 Asp. M. Ju. C. 137« 

(1;) As to signature by an agent, see p. 153, ante. The master ia not 
precluded, in an action for freight, from showing that the weight of the ear^ 
wbieh he received is different from that smoified in the bill of ladi^ 
{Blandhet v. PoweU's LkmtMi OoUieries Co. (1874), L. K. 9 Exoh, 74). 

jh The fact that the bill of lading specifies a particular identification 
mSxk does not preclude the defendant from showing that the identification 
mdrfe was incorrect, and that the goods which he has tendered^ though 
differently marked, were the goods sbipp^ under the bill of lading {Pareons 
V. ZeOand Shipping Co., 11901] 1 K. B. 548, C. A.). 

(m) Bins of Lad&g Act, 1866 (ik is 19 Viet. c. Ill), s. 3; Sradhgv. 
Dw^aee (1862), 1 HT & C. 621, Ex. Ch. ^ 
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^soT. 2. or other person signing the bill of lading may, however, exonerAta 
Bills of himself in respect of any misrepresentation contained in the bill of 
Lading, lading by showing that it was caused without any default on his 
part (n), and wholly by the fraud of the shipper, or of the holder, or 
some person through whom the holder claims (o). It is, therefore, 
the practice of the master or person sipiing the bill of lading to 
Qualification qualify Die statements as to the goods inserted in the bill of lading 
of statements gy adding some such phrase as “ weight, quality, quantity and con- 
as to goods. tents unknown” (p). Although by signing the bill of lading he 
admits that certain goods have been received by the ship, the effect 
of the qualification is that he declines to accept the particulars fur- 
nished him by the shipper ns correct (g). He is not, therefore, 
bound by any statement in the bill of lading with reference to 
matters specifically excluded by the qualification (r). At the same 
time he must deliver the goods which he has actually received, 
whatever they may be (s). Unless, however, the qualification 
expressly refers to the condition of the goods, the statement that 
the goods have been shipped in good order and condition is binding 
as against both the master and the shipowner (i), as being an 
admission that the goods were externally to all appearance in good 
order and condition at tho time of shipment (a). If, therefore, the 
goods on delivery appear to be damaged externally, the shipowner 
is liable on the admission (b)y unless he can prove that the goods 
were in fact damaged by a cause for which he is not responsible (c). 
If, however, the damage is internal, the shipper must prove that 

(a) a mistake on the pari of the master is not sufficient to make him 
liable (Valieri v. Boyland (1866), L. R. 1 C. P. 382, where sixty -five bales 
were shipped, thougn the shipper claimed to have put on board sixty-nine, 
and the bill of lading followed the mate’s receipt, which stated the number 
as “ 69, four over in dispute ” in mistake for “ 69, four less in dispute ”). 

(o) Bills of Lading Act, 1855 (18 & 19 Viet. c. Ill), s. 3 ; compare Bates 
V. Todd (1831), 1 Mood. & R. 106. 

(p) See Encyclopsedia of Forms and Precedents, Vol. XIV., pp. 106, 

111 , 121 . 

(q) Leheau v. General Steam Navigation Co. (1872), L. R. 8 C. P. 88, per 
Bbxxt, J., at p. 90, referring to J easel v. Bath (1867), L. R. 2 £xch. 207. 
The master is not, however, precluded from claiming freight on the 
quantities expressed in the bill of lading (Tully v. Terry (1873), L. B. 8 
C. P. 679). 

(r) J easel v. BatK supra; compare Haddow v. Barry (1810), 3 Taunt. 
303. 

(s) Lebecm v. General Steam Navigation Go., supra ; The EmUien Marie 
(1876), 2 Asp. M. L. C.' 514. His liability is not affected by a misdescription 
of the gbods, unless fraudulent {Lebean, v. General Steam Navigation C7o., 
supra), 

(t) Oompania Naviera Vasconeada v. Ohurckill and Sim, Same y. Burton 
db Go., [1006] 1 K. B. 237 (where the bill of ladine stated ** quality un- 
known,” and it was held that this did not qualify the admission that the 
goods were shipped in good condition), followed in Martineaus, Ltd. v. 
*Moyal Mail Steam Barnet Co,, Ltd, (1912), 17 Com. Cas. 176; compare 
Oraiwford and Law v. Allan Line Steamship Co., Ltd. [1012] A. C. 130. 

(а) The Beter der Grossc (1876), 1 P. D. 414 ; Compania Naviera Vaseon- 
sada V. OhurchUl and Sim, Same v. Bwrton db Oo,, sv/pra; Martineaus^ 
.Ltd. V. Boyal Mail Steam Bachet Co., Ltd., supra. 

(б) Ibi£ 

(e) The Beter der Grosse, supra; Crawford and Law y. Allan line /Sfieom* 
sMp Co., JM,, supra. 
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the goods in &oli in good order and condil^n internally when 
shipped, or(d) that the damage is attributable, not to an i^erent 
defect in the goods themselves (e), but to some external cause (/); 
otherwise the shipowner is not responsible. 
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Sub-Sect. 5. — The Tranafer of the Bill of Lodmg, 

243. A bill of lading, as being a document of title {g\ has How far 
always, by the custom of merchants (fe), been regarded as transfer- traneferable. 
able(i), unless transfer is" precluded by the form in which it is 

drawn (A:). It does not appear to be transferable whore it requires 
the goods specified therein to be delivered to a named person, omit- 
ting any reference to his order or assigns (Z)- The further transfer 
of a bill of lading transferable in origin may be restricted (m) or 
prohibited by the form in which it is indorsed (n). 

244. Where a bill of lading is issued in a set, and the shipper is Bills in a set 
in possession of more than one part(o), the different parts cannot 


(d) Wlier© the damage may arise eiilier from the bad condition of the 
goods when shipped, or from some cause existing in the ship, it may bg 
essential to prove the state of the goods before shipment, as whore a cargo 
of grain is found to be heated ; but where noxious substances calculated 
to produce the peculiar damage actually present are found in close proximity 
to the goods, cause and effect arc so closely brought together that a con- 
clusion can be reached without proof of their condition at the time of 
shipment (Moore v. Harris (1870), 1 App. Cas. 318, 326, P. C., where tea 
in packages was tainted by a disinfectant, and such disinfectant had been 
used on board). Similarly the arrival of the ship without the goods is 
primd facie evidence against the shipowner (Wilson, Sons Co. v. The 
**Xasfitko*‘ (Otoners of Cargo) (1887), 12 App. Cas. 603), although there 
is no evidence to show how the goods were lost (Baxter's Leather Co. v. 
Boyal Mail Steam Packet Co., [1908] 2 K. B. 626, C. A.), but it is other- 
wise if the ship herself fails to arrive (Doyson v. Wilson (1816), 1 Stark. 
236). 

(c) The Barcore, [1896] P. 294 ; Oreenshielda, Cowie Co. v. Stephens 
(& Sons, Ltd., [1908] A. C. 431, per Lord Halsburt, at p. 436, approving 
Johnson V. Chapman (1865), 19 C. B. (x. s.) 663, per \Villes, J., at p. 681. 

(f) The Ida (1875), 32 L. T. 641, P. C., disapproving The Prosperino 
Palasso (1873), 29 L. T. 622. 

(g) See pp. 146, 147, ante , titles Bankers and Banking, Vol. I., pp. 638, 
039; Sale op Goods, Vol. XXV., pp. 119, 184. 

(h) Liekharrm v. Mason (1794), 5 Term Bep. 683; 1 Smith, L. C., 
11th ed., p. 693; Eaille v. Smith (1796), 1 Bos. &; P. 663, Ex. Ch. 

(t) Evans v. Marlett (1697), 1 Ld. Kaym. 271 ; Appleby v. Pollock 
(1748), cited in Abbott on Shipping, 6th ed., p. 385; 14th ed., p. 844; 
Wright v. CampbeU (1767), 4 Burr. 2046 ; Caldwell v. Ball (1786), 1 Term 
Rep. 206 ; Bibbert v. Carter ( IISI), 1 Term Rep. 746 ; Salomons v. Nissen 
(1788), 2 Term Rep. 674 ; Lickbarrow v. Mason, svmra ; Sewell v. ^nrdiek 
(1884), 10 App. Cas. 74. For form of application for advance on seemrity 
of bill of lading, see Enoyclopsedia of Forms and Precedeirts, Vol. XIV., 
p. 60. 

(k) Henderson dt Oo. v. Oomptow d'Eseompie de Paris (1873), L. £. 5 
P. C. 268. 

(l) Ibid. 

« (^) Lewis V. M^Kee (1868), L. R. 4 Exch. 68, Ex. Ch. (where the in- 
dorsement was “without recourse”); compare Barrow v. Coles (1811), 3 
Camp. 02. As to stoppage in transits see, generally, title Sale op Goods, 
Vol. XXV., pp, 247 et seq. 

(n) Abbott on Shipping, 5th ed., p. 383 ; 14th ed., p. 843. 

^o) As to bills in a set, see pp. 161, 152, ante. 
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^Hht. 2. be traiiafened to differeat persons so as iko constitute’ adeh of 
."WB of ft holder of the bill of lading (p). There is only one bill of lad^^t 
hading, though represented by different parts ; a transfer 6f any' one part, if 
intended to operate as such (9), is a transfer of the bill of lading (f‘), 
and the subsequent transfer of any other part is inoperative (•). 

Mode of 245 . A bill of lading which contains the name of the consignee, 

tranefer. further provides for delivery to his order or to his assigns, is 

transferred by indorsement and delivery (t). Such indorsement 
may name the transferee to whom delivery is to be made, in which 
ease it is called a special indorsement (a). If no transferee is 
named the indorsement is called an indorsement in blank (b), and 
the goods specified in the bill of lading are deliverable to bearer (c). 

It the bill of lading does not name the consignee, but makes the 
goods deliverable to bearer, or to order or assigns, the space for the 
name of the consignee being left blank, it may be transferred by 
delivery without indorsement (d). 

Under a special indorsement the indorsee may, if the form of the 
indorsement so permits, transfer the bill of lading by indorsement 
and delivery to a subsequent indorsee (e). If the bill of lading is 
indorsed in blank, it is transferable by mere delivery (/). The 
holder may, however, at any time convert the indorsement in 
blank into a special indorsement by inserting in the indorsement 
the name of the person to whom delivery is to be made (g) ; and he 
may also specially indorse a bill of lading to bearer (h), or insert 
the name of a consignee in the space on the face of the bill of 
lading, if left blank (i). In these cases the bill of lading ceases to 
be transferable by mere delivery, and requires indorsement by the 
consignee whose name is inserted or by the indorsee named in the 


(p) Olyn Mills dh Co, v. Eastcmd West India Dock Go, (1882), 7 App. Cas. 
591 ; CHibert v. Quignon (1872), 8 Ch. App. 16. 

(g) Moakes v. Nicolson (1865), 19 C. B. (n. s.) 200 ; The Tigress (1803), 
Brown. & Lush. 38 ; Barber v. Meyerstein (1870), L. B. 4 H. L. 317. 

(r) Sanders v. Maclean (1883), 11 Q. B. D. 327, 0. A., where it was held 
that a tender of two out of three parts to a buyer of the goods was effectual, 
and the buyer was not entitled to refuse it on the ground that the' third 
part was not forthcoming. 

(«) Caldwell y. Ball (1786), 1 Tern> Kep. 206; Barber v. Meyerstein, 
supra; see note(€), p. 164, post, 

(i) Liokbarrow v. Mason (1794), 6 Term Bep. 683 ; 1 Smith, L. C., 
Util ed., p. 093. Until delivery either of the bill of lading or of the goods 
to the indorsee the indorsement may be revoked (Mitohel v, Fde(18i0), 11 
Ad. & ELt888), 

{ay Abbott on Shipping, 6th ed «2 p. 383 ; 14th ed., p. 843. As tp the 
difference between snob an indorsement and an indorsement in blank, as 
regards the titie passed to the transferee, see Sewell y. Burdick (1884), 10 
App. Cas. 74, per Lord Selbobnb, L.C., at p. 83. 

Je) Qumeg v. Behrend (1834), 3 £. & B. Q22. 

* (c) SewelCy, Burdick, swpra, per Lord Selborne, L.C., at p. 83. 

(d) Sewell y. Burdick, supra, 

(eyiUd** per Lord Seaborne, L.C., at p. 83. As to the effect 
remdoTseinent to the shipper, spe Short v. Simpson (1866), L. B. 1 C. iT 
248. . i ; 

(/) SeweU V, Burdick, supra, 

(^) L^hasfpw T. Mason, supra. 


(A) 

W 


) Ibid. . ^ 

Abbott on Shipping, 6th ed., p. 383 ; 14th ed., p. 843. 
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«woul mddvamnent. as tbs ease may be. before it is capable of 
bebog torther transferred (A;). ttBa el 

m A bill of lading may be transferred to an agent merely 
f0r purposes of oonvenience, to enable him to deal with Tmoshrto 
goods specified therein on behalf of the owner, as, for instance, 
where he is authorised to take delivery of them ({), or to stop them 
in transit (m). In this case no property in the goods passes to the 
agent, as holder of the bill 0 / lading, by reason of the transfer of 
the bill of lading, since the transfer is not intended to have that 
effect (n). The agent cannot, therefore, as a general rule, by a 
further transfer of the bill of lading, divest bis principal of his 
property in the goods (o). Where, however, the agent has authority, 
express (p) or implied (g), to deal with the bill of lading so as to pass 
the property in the goods, a transfer of the bill of lading by him in 
accordance wiiih his authority will be equivalent to a transfer by the 
principal himself, and will pass the property to the transferee (r). 

247. A transfer of the bill of lading may, however, be intended to When 
operate as a transfer of the goods specified therein («). In this case 
such property passes to the transferee as is intended by the parties ^ 
to pass (0- Whether the transfer is intended to pass the whole 
property or only a qualified property is a question of fact depending 
upon the circumstances of each particular case (a). 

The whole property in the goods does not pass unless the 
transfer of the bill of lading was intended to have that effect (b). 

Where the intention to pass the whole property is clear, as where 
the goods are sold while at sea, the transfer of the bill of lading to 
the buyer divests the seller of all property in the goods and 
constitutes the buyer owner (c). The seller, if unpaid, will, however, 

{k) 3eweU v. Burdick (1884), 10 App. Cas. 74, per Lord SelbOrnb, at p. 83 • 

Pease v. Oloaheo, The ** Marie Joseph^' (1866), 3 Moo. P. C. C. (N. S.) 666 * 

(Z) Fatten v. Thompson (1816), 6 M. 6 c S 360; Burgos v, Nasomento, 

[1008] W. N. 237. 

(wi) Morison v. Gray (1834), 2 Bing. 260. 

(f») Waring v. Cox (1808), 1 Camp. 369 ; compare LauriUsen v, Carr 
(1804), 72L.T. 66; Burgos r. Nasdmento, supra : see title Saxe of Goods, 

Vol. XXV.r pp. 184, 186. 

( 0 ) Compare Blake v. Belfast Discount Co. (1880), 6 L. B. Ir. 410, 

C. A. ; Newsom v. Thornton (1805), 6 Bast, 17. 

\p) The Argentina (1867), L. B. 1 A. 6 c E. 370. 

(tf) See Factors Act, 1889 (52 6 c 63 Viet. 0 46), s. 1 ; Sale of Goods Act, 

1898 (66 6s 67 Viet. 0 . 71), fl. 26. 

(f> The Argentina, supra. 

(e) Barber v. Meycretein (1870), 1 ^. R. 4 H. L. 317 ; E. Clemens Uorst 
Co. V, PiddeZZ Brothers, [1912] A. C. 18, per Lord Lobeburn, L.C., at 
p« 22; compare The Tigress (1863), Brown. 6e Lush. 38 ; see titles 
Personal Property, Voi. XXII., p, 406; Sale op GoodS, Vol. XXV^, 
pp. 184, 186. 

(t) SemeU v. Burdick, supra, discussing Barber y. Meyerstein, supm>: 

Newsom v. Thornton, supra, at p. 40. 

(wl) SmeU V. Burdick, supra. j , 

Xewsom V. Thornton, supra ; SeweU v. Burdick, supra. As to oi.L 
and f.o.b. contmots, see title Sale of Goods, Vol. XXV., pp. 188 et eea*, 

227 ; SB to the effect of delivery to a ship chartered by the buyer, i$e 
ibid*, pu. 222 et seq. 

(c) Wright V. Oampbdt (1767), 4 Burr. 2046 5 BarWr v. MeyersMn, 

The properly in tiie goods may, however, pass without any 
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eerring right 
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(2) by draw- 
ing for the 
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retain his right to stop the goods in transit (d ) ; bat this right iriti 
be defeated by a resale of the goods by the bayer (e), accompanied 
by a transfer of the bill of lading to the new buyer (/), or by the 
buyer taking delivery of the goods under the bill of lading (p). 

248 . For bis better protection the seller may adopt one or other 
of the following courses, namely ; — 

(1) Tlie seller may reserve the right of disposal (h) by taking a 
bill of lading under which the goods are deliverable to himself or to 
his agent (i). This bill of lading is not transferred to the buyer, 
l)ut retained until the price is paid, and therefore the property in 
the goods remains in the seller (/;). If, however, the agent to 
whom the bill of lading lias been forwarded, with instructions not to 
hand it over to the buyer without first receiving payment, in fact 
hands it over without receiving payment, the transfer passes the 
property to the buyer ; and a further transfer, therefore, from the 
buyer to a person who takes the bill of lading hond fide without notice 
and for value defeats the seller’s rights and passes the property to 
the second transferee, notwithstanding that the bill of lading was 
obtained from the seller's agent by the buyer’s fraud (i). 

(2) The seller may tender (m) to the buyer a bill of lading duly 


transfer of the bill of lading, if such is the intention of the parties (Meyer 
V. Bharpe (1813), 6 Taunt. 74; Nathan v. Giles (1814), 5 Taunt. 658; 
Joyce V. Swann (1864), 17 C. B. (N. s.) 84 ; compare Dick v. Lumsden 
<1793), Peake, 260 [189] ). 

(d) Walley v. Montqomery (1803), 3 East, 685; Tucker v, Ilumphrey 
(1828), 4 Bing. 516 ; Fecbse v. Oloahec, The “ Jfane Joseph ** (1866), L. II. 
1 P. C. 219; Beihell v. Olark (1888), 20 Q. B. D. 615, C. A. ; Kemp v. Ismay^ 
Imrie & Oo. (1909), 14 Com. Cas. 202 ; but see Wilmshurst v. Bowker 
(1844), 7 Man. & G. 882, Ex. Ch. As to stoppage in transitu, see, generally, 
title Sale of Goods, Vol. XXV., pp. 247 et seq, 

(e) Jenkyns v. U shame (1844), 7 Man. & G. 678 ; Pease v. Gloahec, The 
** Marie Josef h,'^ supra. But the original buyer in his turn may stop the 
goods as against the new buyer (Patten v. Thompson (1816), 5 M. & S. 350). 

(H The Argentina (1867), L. B. 1 A. & E. 370 ; Kemp v. Ca/navam (1864), 
15 1. G. L. R. 216. But if the bill of lading has never been transferred to 
the original buyer, a resale does not afiect the original seller's right (Kemp 
V. Falk (1882), 7 App. Cas. 673). 

(g) Cox* V. Harden (1803), 4 East, 211. A stoppage in tramsitu alter a 
portion of the goods has been delivered is effectual as regards the balance 
(Ee McLaren, Ex parte Cooper (1379), 11 Ch. D. 68, C. A.). 

(A) Shepherd v. Harrison (1871), L. R. 5 H. L. 116. As to the seller 
reserving the right of disposal, see, further, title Sale of Goods, Vol. XXV., 

p. 181. 

(i) Craven v. Byder (181^, 6 Taunt. 433 ; Key v. Cotesworth (1852), 
7 Ezoh. 696 ; Gdbarron v. Kreeft, Kreeft v. Thompson (1876), L. R. 10 
Ezch. 274, where the bill of lading was made out to a notitioiis person ; 
compare WojU v. Baker (1848), 2 Exch. 1 ; Buck v. Hatfield (1822), 5 

B. & Aid. 632. But the seller may be precluded by the terms of his con- 
tract from doing so (Cowas^jee v. Thompson (1845), 6 Moo. P. C. C. 165). 

- (&) Bltershaw v. Magniac (1843), 0 Exch. 670; Ogg v. Shuter U876), 
1C.P.D.47,C. A.; MirabitaY. ZmpenaZ Ottoman Bonk (1878), 3 Ex. D. 164, 

C. A. (where the property was held to pass on a tender of the price), fiut 
U. the intention to pass the property at the time of shipment is otherwise 
clear, the fact that the bill of lading is taken in the seller’s name may 
be disTegarded (Joyce v. Swann, eupra). 

(I) The Argentina, supra ; compare Gurney v. Behrend (1854), 3 E. 09 B. 

022 . 

im) All the parts of a set need not be tendered (Sanders v. Maelean 
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indorsed (f^), ecoompanied by a bill of exchange for the price drawn 
i^pon the bajer (o). In this case the indorsement of the bill of 
lading to the buyer is to be regarded as conditional only (p), and the 
propSty in the goods does not pass to the buyer unless he accepts 
tbe^ bill of exchange (^). He cannot, therefore, keep the bill of 
lading (r), or claim delivery of the goods as against the seller (s), 
without accepting the bill of exchange (0- If> however, he retains 
possession of the bill of lading, its transfer to a person who takes it 
bond fide and for value gives the transferee a good title to the goods 
as against the true owner, notwithstanding the buyer’s failure to 
accept the bill of exchange (a). 


( 1883), 1 1 Q. B .D. 327, C. A.)- The tender must be made with due diligence, 
but need not be in time to enable it to be forwarded to the destination of 
the goods before the arrival of the ship {ibid., per Bbett, M.R., at p. 336). 
Nor must the tender be delayed till the ship has arrived (S. Clemens 
Horst dt Oo. V. Biddell Brothers, [1912] A. C. 18). 

(}i) As to what documents are to be tendered, see Lemdauer db Co. v. 
C'laven and Speeding Brothers, [1912] 2 K. B. 94. The acceptance of the 
bill of exchange on the faith of a letter advising the consignee of a con8i|;a- 
inent of goods is not equivalent to the indorsement of the bill of lading 
{Nichols v. Olent (1817), 3 Price, 647). ^ 

(o) When the bill of lading iuelades other goods, the buyer may by his 
conduct estop himself from refusing to accept the bill of exchange on the 
ground that the other goods have been included {Imperial Ottoman Bank 
V. Cowcm (1874), 31 L. T. 336, Ex. Ch.). 

{p) It is not necessary for the seller to give express notice that the 
indoisoment is couditioual {Shepherd v. Harrison (1871), L. B. 5 H. L. 116). 
But the indorsement is not to be regarded as conditional if the consignee is, 
as between the consignor and himself, under no duty to accept the bill of 
exchange {Ogle v. Atkinson (1814), 6 Taunt. 769 ; Depperman v, Hubbersty 
(1852), 17 Q. B. 766 ; Key v. Cotesworth (1862), 7 Exch. 696). 

{q) Brandt v. Bowlby (1831), 2 B. &; Ad. 932 ; Shepherd v. Harrison, 
supra ; compare W alley v. Montgomery (1803), 3 East, 686. Until accept- 
ance the property remains in the seller, even though the buyer has pro- 
mised to accept the bill of exebango and his promise has been acted upon 
{Hoare v. Dresser (1869), 7 H. E. Caa. 290). The property passes on tho 
acceptance, notwithstanding that the bill of exchange is never honoured 
(Ifs Tappenbeck, Ex parte Banner (1876), 2 Ch. D. 278, C. A.), unless there 
is a special stipulation that the bill of exchange is to be paid {Barrow v. 
Coles (1811), 3 Camp. 92). If the bill of lading is not handed over to the 
buyer after acceptance of the bill of exchange no may bring an action for 
its wrongful detention {Hoare v. Dresser, sv/pra ; Lutseher v. Comptoir 
d'Esoompte de Paris (1876), 1 Q. B. D. 709). 

(r) Bew V. Payne, Douthwaite ^ Co. (1886), 63 L. T. 982. 

(«) Ogg V. Shuter (1876), 1 C. P. D. 47. C. A. ; Bew v. Payne, Douthwaite 
db Co., supra ; Sheridan v. New Quay Co. (1858), 4 C. B. (n. s.) 618 ; but 
gee Anderson v. Clark (1824), 2 Bing. 20 (where on the facts it was held 
that the shipment was for the buyer's account). 

(t) Notwithstanding a refusal to accept the bill of exchange, he becomes 
entitled to tho goods if he afterwards tenders the price {Mirrahita v. 
Imperial Ottoman Bank (1878), 3 £x. D. 164, C. A.). 

(a) Oumey v. Behrend (1854), 3 £. & B. 622 ; Oahn v. PoekotPs Bristol 
Channel Steam Packet Co., [1899] 1 Q. B. 643, C. A., distinguishing 
Shepherd v. Harrison, supra ; compare Pease v. Oloahec, The ** Mane 
ioseph** (1866), L. R. 1 E. C. 219, where after acceptance of the bill of 
exchange the buyer returned the bill of lading to the seller to hold as 
security, and afterwards obtahaed it from the seller by fraud. But a 
sale of the goods without a transfer of the bill of lading is not suffldient 
(Sheridan ▼. New Quay Co., supra). The holder of the hm of exchange 
has no lien over the cargo m the absence of a specifio appropria- 
tion of the cargo to meet the bill: a direction in the bill of esohange 
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(8) The seller ma^ draw a bill of exchange for the 
buyer and diecount it with a banker, at the same time indoxs^ll 
bill of lading to the banker as security (b). In this case the,^iO^' 

. is not entitled to the bill' of lading, and the property in th( 9 Cj^|$^ ' ' 
does not pass to him, until ho has repaid (c) or tendered 
banker the amount due under the bill of exchange (e). . 

249 . Where the transfer of the bill of lading is intended to 
only a qualified property in the goods specified in the bill of Jading; 
it may operate either by way of mortgage or by way of pledge (/). 
The question whether the transaction is to be regarded as a mort- 
gage or as a pledge depends upon whether the parties intended to 
transfer to the transferee the legal interest or only the equitable 
interest in the goods (g). Where the bill of lading is indorsed in 
blank and deposited as security for an advance, the transaction is a 
pledge Qi), The pledgor is not divested of all his interest in the 
goods (i) ; but the pledges is entitled to claim delivery of them (ft), 
and, if necessary, to sell them in order to realise his security (Z). 

to ohorgo it to Ibo account of the cargo as advised, accompanied by a 
letter of advice, is not sufficient to create a lion (Brown, Shipley Co. v. 
Rough (1885), 29 Ch. D. 848, C. A , criticising Firth v. Forbes (i862), 4 De 
G. F. & J. 409, C. A.) ; see also Bohey & Oo *8 Perseverance Ironworks v. 
Ollier (1872), 7 Ch. App. 696, 699; Phelps, Stokes & Co.w. Comber (1885), 

29 Ch. D. 813. C. A. ; Be Suse, Ex parte Bever (1884), 13 Q. B. D. 766, C. A. 

(b) Turner v. Liverpool Bocks Trustees (1851), 6KxGh. 643, Ex. Ch. ; Be 
Rowe, Ex parte 2?rett(1871), 6Ch. App. 838. As to the rights of the banker ^ 
on a loss when tho goods are insured and the policy is also handed over to 
him, see Latham v. Chartered Bank of India (1874), L. R. 17 Eq. 206. If 
the bill of lading is in the buyer's name the property has passed to the 
'buyer, but the seller, by retaining physical possession of the bill of lading, 
retains^is lion, and may transfer the lien to the bank (London Joint Stock 
Bamk ^British Amsterdam Maritime Agency (1910), 16 Com. Cos. 102). 

(0) Bristol and West of England Bank v. 3Iidland Bail. Co., [1891] 2 Q. B. 
663, C. A. 

(d) Mirabita v. Imperial OHomcm Bank (1878), 3 Ex. D. 164, C. A., distin- 
guisbing Wait v. Baker (1848), 2 Exch. 1. But a tender on the day when 
the bill of exchange falls due is not sufficient if the buyer is subsequently 
unable to pay (Jenkyns v. Brown (1849), 14 Q. B. 496). As to tender, 
generally, see title Contract, Vol. VII., pp. 417 et seq. 

(e) The banker does not, by presenting the bill of exchange for acceptance, 
warrant that the bill of la^ng is genuine (Leather v. Simpson (1871), 

L. R. 11 Eq. 398 (where the forgenr was not discovered till after payment) ; 
Baxter v. Chapman (1873), 29 L. T. 642 (whore the forgery was discovered 
before payment and it waS'held that the acceptor was bound to pay) ). 

(f) Sewell V. Burdiok (1884), 10 App. Cas. 74. Where the shipowner is 
part ownev of the goods speci^ed in the bill of lading, a pledge of the bill of 
lading with his consent operates also *as a pledge of the freight due upon 
such goods, unless expressly excluded (Orote v, MUne (1811), 4 Taunt. 133). 

As to mortgage and pledge, generally, see titles Bills of Sale, Vol. III., 
pp. 1 ei seq. ; Mortgage, Vol. XXL, pp. 66 et seq. ; Pawns and Pledges, 
vol. XXll., pp. 233 et seq. 

^(g) Sewell v. Burdick, supra, per Lord Blackburn, at pp. 96, 96, citing 
Howes y. Ball (1827), 7 B. & C. 481, and Flory y. Benny (1852), 7 Exch. 
681. 

(1^) SeweU y. Burdiok, supra. 

(<) The Qlamorganshire (1888), 13 App. Cas. 464, P. C. ; Be West- 4 
einthus (1833^, 6 B. & Ad. 817. 

(k) Bristolashd West of England Bank y. Midland Bail. Oo., su/pra. 

(1) Compare Depperman y. Huhhersty (1862), 17 Q. B. 766 ; Edwards y. 
l}QMthgate (1862), 10 W. R. 628. 
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- ' of an unpaid seller to stop the goods in transit is not 8aox.t. 

a' transfer of the bill of lading by way of mortgage or ttltobf 
.but it can only be exercised subject to the rights of tire t i U dbW ft 
nMD^ptgbe pr pledgee (m). 

* B60* A transfer of the bill of lading, though purporting to pass Transfers 
the property in the goods, in fact passes no property in them to the 
transferee in the following cases, namely : — property. 

(1) Where the transfer is made without consideration (n). To be 
valid, the transfer must be made for valuable consideration (o). A 
past consideration is, however, sufficient (p), 

(2) Where the transfer is made to a transferee who, being aware 
of circumstances making the transfer inoperative, such as, for 
instance, the insolvency of the buyer through whom he claims (q), 
or a breach of faith on the part of the transferor (r), cannot, 
therefore, be regarded as a bo7id Jide holder («). It is not sufficient 
to show that the transferee knows that the goods specified in the 
bill of lading have not been paid for (t). Moreover, a transfer of 
the bill of lading to a transferee who takes it bond Jide without 
notice and for value is valid, even though the transferor obtained it 
by fraud (a). 

(3) Where the transferor has himself no property in the goods (ft), 
and has no authority to deal with the property in them(c). A 
person who has already sold the goods apart from the bill of lading 

4 cannot afterwards, by dealing with the bill of lading, transfer any 


(m) Kemp v. Fallc (1882), 7 App. Cas. 573, applying Be Weateinthue 
(1883), 5 B. & Ad. 817, and Spalding v. Hading (1843), 6 Beav. 376. 

(fi) Sewell V. Burdick (1884), 10 App. Cas. 74, per Lord Selborne, L.C., 
alj p. 80. ^ 

(o) CJuirtered Bank of India, Australia and China y. Henderson (1874), 
L. R. 6 P. C. 601 (where a forbearance to take proceedings and a release 
from an existing obligation to deposit shipping documents was held to be 
sufficient) ; Cuming v. Brown (1808), 9 East, 506 : oompare Olegg v. Bromley, 
[1912] 3 K. B. 474, C. A. ; and, as to consideration generally, see title 
Contract, Vol. VII , pp. 383 ei seq. 

(p) Leask V. Scoit (1877), 2 Q. B. D. 376, C. A., not following Eodger v. 
Camptoir^d^Escompte de Paris (1869), L. R. 2 P. C. 303 (where a forbearance 
to insist on an existing right was held insufficient) ; The EmUien Marie 
(1876), 2 Asp. M. L. C. 614 ; Pease v. Qloahec, The ** Marie Joseph *’ (1866), 
L. R. 1 P. C. 219. 

(^) Cumi/M V. Brown, supra; Vertue v. Jewell (1814), 4 Camp. 31; 
compare SaUmons v. Nisaen (1788), 2 Term Rep. 074 (where the trans- 
feree by a subsequent agreement became a partner with the treasferor 
in the particular shipment). 

(r) Pease v. Cfhdhec, The “ Marie Joseph,*^ supra, at p. 228. 

(s) Wright v. Campbell (1767), 4 Burr. 2046 ; Dick v. Lumaden (1793), 
Peake, 260 [189]. , 

(f ) Cuming v. Brown, supra. Where, however, the bill of lading be^s a 
special indorsement to the transferor conditional on his accePtmgi^nd 
paying a bill of exchange, and, if he fails to^ do so, to the holder of the 
bm of exchange, the transferee is put upon inquiry and mui^i ascertain 
tjhat the condition has been fulfilled (Barrow y. Coles (1811)« 3 Camp. 92). 

(а) J!he Argentina (1867), L. R. 1 A. & £. 370; J^ease'Y, Oloahee, The 
** Marne ioseph,^' supra ; Jenicyns v. JJshome (1844), 7 Man. de G. 678. 

(б) Qumey v. Behrend (1864), 3 £. &; B. 622, per Lord C^bnmbell, C.J,« at 

E . 684; Finlay v. Liverpool and Cheat Weetem Steamship Co, (1870). 23 
. T.'"261 ; ooippare OiJhert v. Quignon (1872), 8 Ch. App. l6. , , 

J,e) Chirney v. Behrend, supra, 

a 2 
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properir in them to the transferee (d). Similarly, where oith jart 
of a bill of lading drawn in a set has already been tranetferred 
the intention of passing the property in the goods, the traii^Bferor 
has divested himself of all property in them, and the sohs^u^t 
transfer of another part to anotW person does not pan any 
property to him (c). 

Suji-SECT. 6 . — The Effect of the Transfer of a Bill of Lading, 

251. Where the bill of lading is delivered to the consignee 
named therein, or is transferred by indorsement to an indorsee, 
with the intention of passing the property in the goods speci- 
fied therein (/), the rights and liabilities under the contract 
contained in the bill of lading are, by statute, transferred to the 
consignee or indorsee as if such contract had been made with him- 
self iff). He is therefore entitled, on presenting the bill of lading, 
to claim delivery of the goods (ft), and the shipowner cannot escape 
liability for their non-delivery (i) unless he succeeds in proving 
either that the goods were never in fact shipped (ft), or that the 
non-delivery was occasioned by some excepted peril (l). The con- 
signee or indorsee must in his turn take delivery of the goods (m) 
and pay the freight reserved by the bill of lading (w), the shipowner 
being entitled to withhold delivery until such freight (o) has been 
paid or tendered, or until any other lien existing at common law 
or created by the bill of lading has been discharged (p). Any 
demurrage due under a stipulation in the bill of lading must be , 
paid by the consignee or indorsee {q ) ; and, in the absence of any 


(d) London Joint Stock Bank v. British Amsterdam Maritime Agency 
(1910), 16 Com. Cas. 102, per Channell, J., at p. 106 ; compare Dick v. 
LumsdAn (1793), Peake, 260 [189]. 

(e) Barber v. Meyerstein (1870),L. R. 4 H. L. 317; and see pp. 167, 168, 
ante, 

if) The ••Freedom*^ (1871), L. R. 3 P. C. 694; Fox v. Nott (1861), 6 
H. & N. 630, 637 ; The Si. Cloud (1863), 8 L. T. 64; see also title Sale 
OF Goons, Vol. XXV., p, 184. As to the rights of suit under the 
Admiralty Court Act, 1861 (24 & 26 Viet. o. 10), s. 6, see The Nepoier 
(1869), L. R. 2 A. & E. 376. As to what is sufficient evidence of the 
intention to pass the property, see Dracachi v. Anglo- Egyptian NavigaVon 
Co. (1868), L. R. 3 C. P. 190. 

[g) BiUs of Lading Act, 1855 (18 & ll^ Viet. c. Ill), s. 1. He ma:^ there- 
fore apply for an injunction to retrain the shipowner from breaking the 
contract {Wood Vo. Y.-Atl(mtio Transport Co. (1900), 6 Com. Cas. 121). 

(ft) Short V. Simpson (1866), L. R. 1 C. P. 248. 

(1) Tror^on v. Dent (1863), 8 Moo. P. C. C. 419. As to the effect of an 
indorsement under a special Contract jrhich is to be void as regards goods 
which do not arrive, see 8.8. Den of Airlie Co. v. Mitsui db Co. (1912), 17 
Com. Cas. 116, C. A. 

(ft) Grant v" Norway (1851), 10 C. B. 665 ; McLean and Hope v. Fleming 
(1871), L. R. 2Sc. &Div. 128. 

(/) Serraino Jb Sons v. Campbell, [1891] 1 Q. B. 283, C. A. ; Steamshi/p 
Calcutta Co., Ltd. v. Weir {Anlkrew) & Oo., [1010] 1 K. B. 769 (where the 
charterer was indorsee of the bill of lading). 

(m) Fowler v. Knoop (1878), 4 Q. B. D. 299, C. A. • 

(fi) Bills of Lading Act, 1856 (18 & 19 Viot. o. Ill), s. 1 ; WasUeaUr 
Steamship Oo. v. Neale {T. B.) dk Oo. (1902b L. T. 266. 

(o) Fry ▼. Chartered Merccmtile Bank of India (1866), L. B. 1 C. P. 689.. 

(p) See p. 28 Sa post. 

( 2 ) Jesson r. Solly (1811), 4 Taunt. 52; Wastwater Steamship Oo. T, 
Nome (T. S.) dt Oo., supra. 
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flnoh Btipalatidn, he mH be liable to pay damages for deteAtioB if ibHha 2. 
the ship is detained beyond a reasonable time by reason of bis 
failure to take delivery of the goods (r). Iiitttt* 


If the goods are delivered in a damaged condition, the shipowner is 
liable to the consignee or indorsee for all damage sustained by the 
goods while in his custody (s), unless such damage is occasioned 
by some inherent defect in the goods themselves or hj some excepted 
peril (Q. He may also be liable for damage sustained by the goods 
before shipment, if the bill of lading states, without any qualification, 
that they were shipped in good order and condition, and the damage 
was at^the time of shipment apparent (a). 

252. A bill of lading which, as issued, falls outside the usual Excess of 
authority of the agent who signed it cannot be enforced against •utliorlty. 
the shipowner by the consignee or indorsee (6), and recourse must 

be had to the agent (c). If, however, the bill of lading is covered 
by the authority which it is usual for such an agent to have, his 
signature binds his principal, and it is immaterial that he in fact 
exceeded his actual authority in signing the bill of lading (d), pro- 
vided that the assignee or indorsee had no notice that the agent’s 
authority had been limited (e). 

253. An indorsee to whom a bill of lading has been indorsed by Liability of 
way of pledge has the right to claim delivery of the goods (/), but, indorsee, 
until he exercises this right and takes delivery, he is not liable to 

the shipowner under the contract contained in the bill of lading {g). 

An indorsee of the bill of lading by way of mortgage is probably in 
the same position as a pledgee, and, in spite of his legal ownership, 
is not liable until he claims to take delivery of the goods (h). 

254. The indorsement of the bill of lading does not deprive the Effect of 
shipowner of his right to claim the freight from the original shipper indorsement, 
or owner of the goods (t). On the other hand, a consignee or 

(r) Fowler v, Knoop (1878), 4 Q. B. D. 299, C. A. But he will not be 
liable for damages for detention at the port of loading {Gray v. Carr 
(1871), L. B, 6 Q. B. 522, Ex Oh., where the liability to pay demurrage at 
the port of loading was transferred with the bill of lading). 

(s) Diederichsen v. Farquharson Brothers, [1898] 1 Q. B. 150, C. A. 

{t) Steamship Calcutta Go,, Ltd. v. Weir (Andrew) db Go,, [1010] 1 E. B. 759. 

(a) Compama Naviera Vasconzada v. Churchill and Sim, Same v. Burton 
db Co,, [1906] 1 E. B. 237; followed in MarHneaue, Lid. v. Boyal Mail 
Steam Pa^et Co,, Ltd, (1912), 17 Com. Gas. 176. 

(b) Grant v. Norway (1851), 10 C, B. 666; followed in Cox v. Bruce 
(1886), 18 Q. B. D. 147, G. A. 

( 0 ) See p. 155, ante, 

(d) As to the extent of his authority, see p. 154, ante. 

(a) See ibid. « 

(f) Briatol and West of England Bank v. Midland BaU, Co,, [1891] 

2 Q. B. 668, C. A. (where it was held to be immaterial that the plaii^tiffs 
had not acquired their title until after the wrongful delivery). As t6 the 
rights of pledgees generally, see title Pawns and Pledges, Vol. XXll., 
pp. 243 et seq. 

(g) Allen y. CoUart (1883), 11 Q. B. D. 782 ; SeweU v. Burdick (1884), 

10 App. Gas. 74 ; Steamship Calcutta Go., Ltd. v. Wpir (Andrew) db Co., 
supra, per Hamilton, J., at p. 771. 

\h) Sowell V. Burdick, supra, per Lord Blaokbdbn, at p. 06. 

(f) Bills of Lading Act, 1865 (18 & 19 Viot. 0 . Ill), a. 2 ; Fox v, Nott 
()8dl), 6 H. & N. 630. 
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indorsee who indorses the bill of lading to a third person with the 
intention of passing the property in the goods to him (ft) ceases to 
be liable on the contract contained in the bill of lading (2). A sale 
of the goods, however, unaccompanied by an indorsement of the 
bill of lading, does not afifect the position of the assignee or indorsee; 
and in spite of the passing of the property in the goods he remains 
the proper person to Bue(?//) and to be sued(n) upon the bill of 
lading. 

256. Any liability of the consignee or indorsee which arises by 
reason or in consequence of bis being the consignee or indorsee, or 
of his receipt of the goods by reason or in consequence of the con- 
signment or indorsement to himself, is not prejudiced or affected 
by the provisions of the statute (o). If, therefore, the receipt 
of the goods would otherwise amount to a conversion, he is not 
exempt from liability or the ground that he received them under 
the bill of lading without knowledge of the circumstances (p). 
Apart from this exception, liabilities not arising out of the contract 
as contained in the bill of lading do not pass to him merely by 
virtue of the consignment or indorsement (q). He is not, therefore, 
bound by any terms of the original contrat't of carriage between the 
shipper and the shipowner, except in so far as they are incorporated 
in the bill of lading (r), and it is not sufficient to show that he was 
acquainted with such terms (s). On the other hand, the right of 
the buyer of goods to enforce the contract contained in the bill of 
lading against the shipowner, where it differs from the original 
contract of carriage, may be modified by the buyer’s knowledge of 
such contract and he may therefore be precluded from enforcing any 
terms in the bill of lading which are to his knowledge repugnant to 
the terms of his own contract (t). 

266. Though a bill of lading has frequently been described as a 
negotiable instrument (u), it is not in the strict sense of the words 

(ft) An (indorsement which does not pass the property is not sufficient 
{Lewis V. M*Kee (1868), L. R. 4 Exch. 68, Ex. Ch.). 

(l) SmurthwaUe v. Wilkms (1862), 11 C. B. (N. s.) 842. But the indorsee 
cannot, by indorsing away the bill of lading, divest himself of liability to a 
prior holder arising out of his receipt di the bill of lading (Corlett v. Gordon 
(1813), 3 Camp.^2). 

(m) The Fet^ (1868), L. R. 2 A. & E. 273. 

(n) Fowler v. Knoop (1878), 4 Q. B. D. 499, C. A. 

(o) Bills of Lading Act, 1856 (18 & 19 Viet. c. 1 1 1), s. 2. 

(p) WaUevY. Montgomery (1803), 3.EaBt, 686 ; compare Bristol md West 
of England Bamk y. Midland Bail. Co., [1891] 2 Q. B. 663, C. A. 

(g) Ohrhff v. BriseaU, ** The Helene" (1866), L. R. 1 P. C. 231 ; Leduc 
V, Ward (1888), 20 Q. B. D. 476, C. A., per Fry, L.J., at p. 484. 

(r) See pp. 175 el seq., post. Nor i^ he boupd by private arrangements 
as tq priont^r of delivery made between the ship^r who has indorsed the 
bin oilading to him and other shippers (The Emmen Marie (1875), 2 Asp. 
M. L. 0. 614). 

(s) See p. 172, post. • 

(f)' The 8.8. Draupner (Owners) v. 8.8. Draupner (Owners of Cargo), 

[1910} A. C. 450 (Where the bill of lading omitted the negligence clause 
prescribed by, the ohorterparty). 

(tt) Barber Y.-'Meyerstem (1870), L. R. 4 H. L. 317, per Lord Wrsxbxtbt, 
at p. 337 ; Pea«4 v. Oloaehec, The •• Marie Jo8eph‘^(lMb), L. R. 1 P. C. 
S19, 228. V 
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a ne^tiable instrument (a;)« In some respects it resembles a 
negotiable instrument, the principal points of resemblance being 
the following, namely : — 

(1) The contract contained in the instrument is transferred by 
&e delivery, with or without indorsement, as the case may be, of the 
instrument, no distinct contract of assignment being necessary (a). 

(2) No notice of the transfer need be given to the person liable 
under the instrument (6). « 

(3) The transferee may, in some cases, acquire by virtue of the 
transfer greater rights than those of the transferor (c). 

(4) The transferee may sue and be sued in his own name (d). 

(5) The transferee, even though his title is defective, may give a 
good discharge to the person liable under the instrument {e). 

(6) The consideration may be a past consideration (/). 

The shipowner is discharged from his liability under the contract 
of carriage by delivering the goods to the first person who presents 
a bill of lading to him,^ even though such person is not in fact 
entitled to them, provided that the shipowner at the time of the 
delivery has no notice of any conflicting claims and no reason to 
suspect the truth (g). 

(a;) Qumey v. Behrend (1864), 3 £. & B. 022. It may be noted that the 
special verdict in Lickharrov) v. Mtison (1793), 6 Term Bep. 683; 1 Smith, 
L. C., 11th ed., p. 693, describes bills of lading to order or assigns as 
negotiable and transferable by indorsement and delivery, but does not call 
them negotiable instruments. Moreover, Lord Tenterden, in discassing 
the transfer of bills of lading (Abbott on Shipping, 5tb ed.. pp. 383 et $eq, ; 
14tb ed., p. 843), uses the words assignment ” and “ assignable.” 

(a) See p. 158, ante ; compare title Bills of Exohakge, Promissory 
Notes and Negotiable Instruments, Vol. II., pp. 469, 461, 665. 

(5) Barber v. Meyeratein (1870), L. R. 4 H. L. 317 ; compare title Bills 
OF Exchange, Promissory Notes and Negotiable Instruments, 
Vol. II., p. 613. 

(c) Dracaehiv. Anglo- Egyptian Navigation Co. (1868), L. B. 3 C. P. 190 ; 
The Argentina (1866), L. B. 1 A. & E. 370 ; The EmiMen Marie (1866), 2 
Asp. M. L. C. 614; compare title Bills of Exchange, Promissory Notes 
and Negotiable Instruments, Vol. H., p. 461. 

(d) Bills of Lading Act, 1865 (18 & 19 Viet. c. Ill), s. 1 ; SeweU v. Bur- 
dick (1884), 10 App. Cas. 74, per Lord Blackburn, at p. 91. Prior to the 
Bills of Lading Act, 1855 (18 & 19 Viet. c. Ill), the action bad to be 
brought in the name of the original contractor (TAomp^on v. Dcuuny (1845), 
14 M. & W. 403; Sargent v. Morris (1820), 3 B. & Aid. 277; Oox v. 
Bruce (1886), 18 Q. B. 1). 147, C. A., per Lord Esher, M.B., at p. 160), 
but the consignee might sue, if the property in the goods bad passed to 
him (Tronaon v. Dent (1863), 8 Moo. P. C. C. 419) ; oompare title Bills of 
Exchange, Promissory Notes and Negotiable Instruments, VoL II., 
p. 461. A holder to whom the property has not passed is not entitled to 
sue in his own name (Sargent v. Morris, supra; The St. Cloud (1S66), 8 
L. T. 64 ; Setpell v. Burdick, supra). 

(e) Glyn Mills Co. v. East and West India Dock Co. {l88S)f 7 App. Cas. 
591 ; compare title Bills of Exchange, PROiassoRT Notes and Naao- 
TiABLE Instruments, Vol. II., p. 461. 

(/) See p. 163, ante; compare title Bills of' Exchange, Fbomissort 
Notes and Negotiable Instruments, VoL II., p/487^ 

(g) Schuster v. McKeUar (1867), 7 E. & B. 704; The Tigreee (1868), 
Brown. 6c Lush. 38 ; Barber v. Meyersiem,' supra ; Glyn Mule d Co. v. 
East and West India Dock Co., sv/pra, commenting on Feoroa v. Bowro 
U753), 1 Hy. BL 364, n. ; Gahrmon y. Krecft, Kre^ v. 1876), 

L. B. 10 Exoh. 274. The shipowner may mterplead if he has notice of 

oonflioting claims (Lowe v. (1818), 3 Madd. 277). As to interpleader, 

•generaUy, see title Interpleader, Vol. XVII., pp. 577 et seq. 
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fMer. 2 . NeverthelesB, the effect of the transfer of a bill of lading depends 
'SUlsof upon the title of the person who makes the transfer (/t), and oon- 

' Lading, eequently a bill of lading is not, in the full sense of the words, a 

negotiable instrument (t). 

Limit to Its transfer, being only the transfer of a symbol, has no greater 

oftomSter operation than the transfer of the goods which it represents (k). If, 
therefore, the transferor has no title to the goods, and no authority 
to deal with them on behalf of the true owner (1), the transferee, 
even though taking the bill of lading bond fide and for valuable COU' 
sMeration, acquires no rights against the true owner (m). Even if 
the bill of lading has been indorsed in blank by the shipper, its 
appropriation without his authority does not affect his rights (n) ; 
and if it is stolen from him or transferred without his authority, a 
subsequent bond fide transferee for value cannot make title under it 
as against him (o). 

8i7B-Sect. 7.- -The Bill of Lading where the Sh%p is Chartered. 

(i.) In General. 

Bill of lading 257. If the ship on which the goods specified in the bill of 

*“ lading are carried is not working under a charterparty, but is 

® employed solely for the benefit of the shipowner himself, the 

position of the shipowner is clear. His rights and liabilities 
depend, as regards the shipper, on the original contract of car- 
riage (p), the best evidence of which is to be found in the bill of 
lading (fj'), and, as regards the consignee or indorsee of the bill of 
lading, on the contract contained in the bill of lading (r). He is 
not, however, bound as regards either the shipper or the consignee 
or indorsee, where the agent who signed the bill of lading exceeded 
his apparent authority in so doing («), The existence of a charter- 
party may, however, materially affect the position of the ship- 
owner. It is necessary, therefore, to consider the following points, 
namely : — (1) The inconsistency, if any, between the charterparty 
and the bill of lading ; (2) the authority of the master ; (3) the 
incorporation of the charterparty in the bill of lading. 

(ii.) The Inconsistency^ if any^ between the Charterparty and the Bill oj 

Lading. 

Whew 268. Where the goods are shipped by the charterer himself, and 

chMterer. lading is taken by him in his own name, the bill of 

{h) OUbert v. Qvignon (1872), 8 Ch. App. 16 ; Qwmey v. Behrend (1864), 
3E. &B*. 622. - . 

(i) Compare title Bills of Exchange, Pbomissort Eotbs and Nego- 
tiable Instruments, VoL II., p. 461. 

(k) Qwmey* V. Behtend, sttpra, per Lord Campbell, C.J., at p. 634; 
Cole V. North Western Bank (1876), L. B. 10 C, P. 364, Ex. <3h., per 
Blackburn, J., at pp. 360 — 362. 

* (1) Qnmey v. Behrend, evpra ; OUbert v. Ouignon, supra. 

{m) Oumey v. Behrend, supra; Barber v. Meyerstevn (1870), L. R. 4 
H. L. 317 : OUbert ▼. Ofui^n, supra. * 

(n) Oumey v. Behren^ supra. 

(o) Ibid>, ; compare OUbert v. Ouignon, eupra, where the Bubsequeiit 
transfer woe made by mistake. 

(p) See pp; 147, 148, amte. 

(q) See p. 148» ante* 
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lading is, in the absence of anything to show the eontnuy^ an 
acknowledgment only of the receipt of the goods (0^ and the contract 
of carriage is to be found in the oharterparty alone (a). A bill of 
lading, therefore, which differs in its terms from the charterparty 
does not override the charterparty (6), whether the difference 
arises from the addition of fresh terms, such as, for instance, a 
negligence clause (c), or from the omission (d) or alteration (c) of 
some of the terms of the oharterparty. Since, however, the parties 
may vary their contract by agreement, the bill of lading will prevail 
over the charterparty, even as between the shipowner and the 
charterer, where they have expressly agreed to vary the contract as 
contained in the charterparty, and have inserted in the bill of 
lading a statement to that offect (/), or where it is otherwise clear 
from the circumstances that the contract is intended to be 
varied (g). 

It is immaterial that the charterer was merely an agent acting 
on behalf of the real owner of the goods ; as regards the principal, 
the charterparty is equally the contract (h). 

259. Where the goods are shipped by a person other than the 
charterer, the position of the parties depends upon the circum- 
stances of the particular case. The following cases may be dis- 
tinguished (i), namely : — 

(1) Where the charterparty amounts to a demise of the ship (fc), 
it is reasonably clear that the contract under the bill of lading is 
between the shipper and the charterer, and not between the shipper 
and the shipowner (Z). The shipowner has divested himself of his 


(t) BodocanaeM v. Milhum (1886), 18 Q. B. D. 67, C. A., per Lord 
Esher, M.R., at p. 75. But a charterer who becomes indorsee of a bill of 
lading issued to a shipper other than himself, and differing in its terms 
from the oharterparty, is bound, in his capacity as indorsee, by the bill 
of lading (Steamship Calcutta Co., Lid. v. Wevr (Andrew) d Co., [1910] 1 
K. B. 759; compare Qullischen v. Stewart Brothers (1884), 13 Q. B. D. 
317, C. A. ; Bryden v. Niehuhr (1884), Cab, & El. 241). 

(a) Sewell v. Burdick (1884), 10 App. Cas. 74, per Lord Bramwell, at 
p. 105, citing OUdstanea y. Allen (1852), 12 C. B. 202. As to when the 
charterer may sue for short delivery under the charterparty, though he has 
indorsed away the biU of lading, see 8 . 8 . Den of Airtee Co. v. Mitsui d 
Co. (1912), 17 Com. Cas. 116, C. A. 

(b) Houston d Co. v. Sansinena d Co. (1893), 7 Asp. M. L. C. 311, H. L. ; 
Temperley Steam Shipping Co. v. Smyth d Co., [1905] 2 E. B. 791, C. A., 
overruling Bunciman d Co. v. Smyth d Go. (1904), 20 T. L. R. 625. 

(c) Bo&otmachi y. Milbum, supra. 

(a) The Son Roman (1872), L. K. 3 A. & E. 683. 

(e) Piokemell v. Jauberry (1862), 3 F. & F. 217 (where the rate of freight 
was varied) ; Caughey v. Cordon d Co. (1878), 3 C. P. D. 4r9 ; Peafson v. 
Qbachen (1864), 17 C. B. (n. s.) 352. 

(/) Rodoeanoehi y. Milhum, eupra, per Lord Esher, M.R., at p. 75a»*< 

(g) Parol evidence of the a^eement to vary is admissible (Davison v. 
Bised d Son (1878), 5 B. (Ct. of Sess.) 706). 

• (h) Delaurier v. WvUie (1880), 17 R. (Ct. of Sess.) 167. 

(f) Samuel^ Samuel d Co. v. West HarSepool Steam Naoiaation Co. 
(1906), 11 Com. Cas. 116, per Walton, J., at p. 125; Steamship CaleuUa 
Co., Ltd. y. Weir (Andrew) d Co., supra, per ttAKiLTON, J., At p. 768. 

(k) See pp. 85, 86, ante. 

(l) Samuel, Samuel d Co, y. WM EarSej^l Steam BmAgaMm Oo.^ 
oujfra^ fof Walton, J., at p. 125 s Colvin r, Hewhorry ondBonsom (1882)^ 
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2. poseessioD and control of the ship, and is therefore under no 

Bills of liability to the shipp^ (m), nor has he any rights against him (n); 

Iisding. (2) Where the charterparty does not amount to a demise, the 
Charterparty contract under the bill of lading is, in the absence of circumstances 
not amonnt- pointing to a contrary conclusion, bet^^een the shipper and the ship- 
ing to demJae. between the shipper and the charterer (o). 

Usually the charterparty is nothing more than an undertaking by 
the charterer that a full cargo shall be shipped, accompanied by a 
guarantee that a certain freight shall be paid (p), and there is there- 
fore no difficulty in holding that the shipowner is, as regards the 
bill of lading, a contracting party (g). This is clearly the case 
where the charterparty contains a cesser clause, which has come 
into operation and discharged the charterer from his liability to 
the shipowner (r). It is unnecessary, however, to consider the 
cesser clause or any of the clauses of a particular charterparty 
which does not amount to. a demise, since the shipper’s right to 
treat his contract as having been made with the shipowner is not 
excluded by reason of the existence of such a charterparty (s). The 
charterparty must be disregarded where the shipper never knew of 
its existence (t), or where, though he knew of its existence, he had no 
knowledge of its terms (a). Even the fact that the shipper knew its 
terms is not sufficient to exonerate the shipowner (b), though it may 
modify his liability (c). To exonerate the shipowner it is necessary 
to show that the contract was made with the charterer alone (d% 


1 Cl. & Fin. 283, H. L. ; compare Wagstaff v. Anderson (1880), 6 C. P. D. 
171, C. A. This is so whether the shipper had notice of the charterparty 
or not{J3aumwoU Manufactur von Carl Sekeiblerv, Furness^ [1893] A. C. 8). 

(m) BaumwoU Manufactur von Carl Scheibler v. Furness, supra, following 
Frofser v. Marsh (1811), 13 East, 238. 

(n) Marquand v. Banner (1856), BE. & B. 232, os explained in GUkison 
V. Middleton (1857), 2 C. B. (N. s.) 134, and in Wehner v. Dene Steam 
Shipping Co., [1905] 2 K. B. 92. 

(o) The Figlia Maagiore (1868), L. K. 2 A. & E. 106; compare Thin v. 
Liv^ool, Brazil and Eiver Plate Steam I^aviacAion Co. (1901), 18 T. L. R. 
226. As to the effect of a foreign bill of lading, see The Patria (1871), 
L. R. 3 A. & E. 436. As to the right of the owner of the goods to 
sue the shipowner in tort, see Hayrt v. CulUford (1879), 4 G. P. D. 182, 
C. A. 

(p) Samuel, Samuel Co. v. West Hdrtlepool Steam Navigation Co. 
(1906), 11 Com. Cas. 115, per Walton, J., at p. 126. 

(fl) Wagstaff v. Anderson, supra. For a case where an entirely new 
contract was entered into between the shipper and the i^powner to the 
exclusion of the charterer, see Eoyland db Vo. v. Graham S Co. (1896), 1 
Com. Cas, 274. 

(r) Samuel,* Samuel db Co. v. West Hartlepool Steam Navigation Co., 
supra, per Walton, J., at p. 126. 

(s) Manchester Trust v. Furness, [1895] 2 Q, B. 639, C. A. ; compare 
Btea/mship OdlcuUa Co., Ltd. v, Weir (Andrew) dt Co., [1910} 1 K. B. 769. 

Sandemann v. Scurr (1866), L. R. 2 Q. B. 86 ; The Figlia Maggiore, 
supra. . • 

(a) Manohester Trust v. Furness, supra. 

(5) Shand v. Sanderson (1859), 4 H. & N. 381 ; Turner v. Haji Goolcm 
Mahomed Aeam, [1904] A. C. 820, P. C. 

(c) See p. 173, post. 

id) Mafguaud v. Banner, supra. As to the shipowner s liability ih tort, 
173, |Mit; 
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Sometimes an express contract to this effect may be proved («)$ ieor.a 
more usually it is to be inferred from the fact that the person 
who signed the bill of lading had no authority, express or implied^ 
to sign it on behalf of the shipowner 

The shipper, therefore, as a general rule is entitled to hold th4 Bights of ' 
shipowner responsible for his goods, and to claim delivery of them ■Wpper. 
on the terms of the bill of lading (^). The shipowner cannot rely 
upon any terms in the charterparty which are not incorporated in 
the bill of lading (A). The shipper cannot, therefore, be required to 
pay freight at a rate greater than that fixed by the bill of lading, 
even though such greater rate is expressly stipulated for- in the 
charterparty (i). The shipowner is entitled to a lien for the bill of 
lading freight (k) ; but he, cannot claim to exercise any further lien 
given by the charterparty, whether for the difference between the 
chartered freight and the bill of lading freight (Z), or for advance 
freight (m), dead freight, or demurrage at the port of loading (n). 

On the other hand, he is not excused for a failure to deliver the 
goods by an exception which appears only in the charterparty (o), 
nor can he roly upon the fact that the charterparty contained terms 
limiting the master's authority to sign bills of lading (p), or pro- 
viding for the master to sign them as agent of the charterer (q), 
unless he can prove that the shipper was not merely aware that 
there was a charterparty (r), but actually knew that it contained 


(e) Samuel, Samuel db Co, v. West Hartlepool Steam Navigation Co. 
(1900), 11 Com. Cas. 115. This was unsuccessfully attempted in 
Calcutta Co , Ltd, v. Weir (Andrew) Co,, [1910J 1 K. B. 769. 

(f) Marquand v. Banner (1866), 6 E. & B. 232 ; compare Smidt v. Tiden 
(1874), L. 11. 9 Q. B. 446 ; Michenson v. Beghie (1829), 6 Bing. 190. 

(g) Manchester Trust v. Furness, [1895] 2 Q. B. 639, C. A., where the 

charterparty provided that the master was to sign bills of lading as agent 
for the charterer. j. 

(h) As to the incorporation of the charterparty in the bm of lading, see 
pp. 175 et sea,, post. 

(4) Paul V. Arch (1743), 2 Atk. 021 ; Faith v. East India Co, (1821), 
4B. ds Aid. 630; Shandy, Sanderson (1859), 4 H. & N. 381; compare 
BalJi Brothers v. Paddington Steamship Co, (1900), 5 Com. Cas. 124, cited 


innoto (6), p. 172, posf. ^ rr.i. i. 

(Jfc) Wehner v. Dene Steam Shipping Co., [1905] 2 K. B. 92. The hen 
cannot be exorcised after payment of the freight to the person entitled 
(Tagart, Beaton dt Co, v, Fisher (James) df Sons, [1903] 1 K. B. 391, G. A.). 

(f) Turner v. Hajt Goolam Mahomed Aeain, [1904] A. C. 826, P. C. ; 
Gardner v. Treohmann (1884),, 16 Q. B. D. 164, C. A. 

(m) Tamvaco v. Simpson (1866), L. R. 1 C. P. 363, Ex. Oh. ; compare 

The Stornoway (1882), 4 Asp. M. L. C. 629. ^ 

(n) Birley v. Gladstone (1814), 3 M. & S. 206 ; Gladstone v, (1817), 
2 Mer. 401. 

( 0 ) The Patria (1871), L. B. 8 A. & E. 436; comp^. Sandm^ 
V. Sev/rr (1866), L. E. 2 Q. B. 80 ; and contrast Steamship Calcutta OatiLid. 
V. Weir (Andrew) <& Co., supra, where the shipowner waji protected 
by an exception in the bill of lading, which did not appear in the 
charterparty, as against the charterer who was also indorsee of the piu 
of lading. 

(p) See p. 174, post, ^ 

(^) flanehesier Trust V. FUmess, supra; compare lijiehnen vw Dene.aUam 
Skippii/ig Co,, supra^ . . » ^ * 

(r) See p. 174, post, ' • ' » 
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Buoh termer (»). The bill of lading signed must, however, if it is to 
bind the shipowner, be covered by the usual authority of the master 
or other agent who signed it(0- 

A shipper who has shipped goods in ignorance of the terms^ of 
the charterparty cannot be called upon to accept a bill of lading 
drawn up in accordance with such terms, if they are unusual or if 
they impose undue liabilities upon him, as, for instance, where the 
shipowner is given a lien for chartered freight and demurrage (a). 
In this case the shipper is entitled to demand the redelivery of his 
goods free of all charges (b), 

260 . The transfer of the bill of lading to the consignee named 
therein, or to a hmd fide holder for value, operates as a transfer of 
the contract contained in the bill of lading (c). The original 
contract between the shipowner and the shipper, whether expressed 
in a charterparty {d) or otherwise (c), is not transferred with the 
bill of lading, except in so far as it is incorporated therein (/). 
The shipowner cannot, as against the holder, rely upon any terms 
of the original contract which are not incorporated in the bill of 
lading ((7), since the bolder is not an assignee of the original contract, 
and is, therefore, not bound by its terms (/O. The shipowner must 
perform the contract contained in the bill of lading, and is not 
excused for non-performance by any exception not contained in the 
bill of lading ({), or by any agreement between himself' and the 
shipper inconsistent therewith {k). The holder is entitled to claim 
delivery on the terms of the bill of lading, if they differ from those 
of the charterparty ({). Thus, the shipowner cannot, as against the 

(®) The 8,8. Draijpjier {Owners) v. 8.8. Drav/pner {Owners of Cargo), 
[1910] A. C. 460. The burden of proof lies on the shipowner {The St 
Cloud (1863), 8 L. T. 54). 

(t) See p. 174, post 

(a) Peek v. Larsen (1871), L. B. 12 Eq. 378 ; oompare Tharsis Stdphuf 
and Cojpper Mining Co. v. CuJMford (1873), 22 W. B. 46. 

(b) Peek v. Larsen, supra, followed in The Stornoway (1882), 4 Asp. M . L. C. 
629; Qaharron v.Kreeft KreeftY. Thompson (1875), L. B. 10 Exch. 274. 
A refusal by the master to sign bills of lading at a lower rate of freight 
unless the difference between the chartered freight and the bill of lading 
freight is paid to him does not entitle the shipper to demand redelivery 
of his goods (Italli Brothers v. Paddington Steampship Co. (1900), 6 Com. 
Cas. 124). 

( 0 ) See p. 164, ante. 

{d) Oliver v. Muggeridae (1859), 7 W. B. 164. The same principle 
applies though the bill of lading is indorsed by the shipper to the charterer 
himself {8ieamshi/p Calcutta Ca^, Ltd. v. Weir {Andrew) di Co., [1910] 1 K. B. 
769). 

(«) Ohrloff Y.BrisoaU, The Helene" (1866), L. B. 1 P. C. 231 ; LeduoY. 
Ward (1888), 20 Q. B. D. 476, C. A. ; compare The Emilien Marie (1875), 
2 Asp. M. L. 0. 514 (where arrangements had been made with various 
shippers as to priorities in the case of short delivery). 

•^ .See pp. 176 e< seg,, post 
(ff) Bee p. 175, post 

(h) See p. 166, ante. . 

{i) The Patria (1871)* B. 8 A. & E. 436; contrast The Northumbria, 
[1906] P. 202 [where the exceptions in the charterparty were inooiporated). 
(fc) Ledue v. Ward, supra. 

(1) Ohappety, Comfort (IB61), 10 C. B. (n. s.) 802 ; Gardner v. Treehmann 
{ 1884), 15 Q. 9 . P. 154, C. A. ; Bed " B." Steamship Co. v. AUoHni Jirothere 
(1910), 15 Coip, Cok. 290, H. L. 
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holder, claim freight at any other rate than that specified in the 
bill of lading (m), or assert a lien conferred by the charterpariy' but 
not incorporated in the bill of lading (n). Where the liability of 
the shipo^er depends upon the authority of the person who signs 
it to bind the shipowner, the fact that the holder knows of the' 
charterparty must be taken into consideration, since he cannot, as 
against the shipowner, rely upon a bill of lading which he knows to 
be in excess of the authority possessed by the shipowner's agent (o) ; 
but, if he does not know the terms of the charterparty, the mere 
knowledge of its existence does not prevent him from enforcing the 
bill of lading against the shipowner, even though the agent, in 
signing it, exceeded his actual authority (p). The bill of lading, 
however, in this case must be covered by the agent’s usual 
authority (^), and the holder must, at the time when it was trans- 
ferred to him, have had no reason to suspect that such authority 
had not been properly exorcised (r). 

261. A bill of lading which is iu excess of the agent’s usual Excemof 
authority, and which is not in fact authorised by the shipowner, »uthonty. 
does not bind the shipowner even in the hands of a bond fide holder 

for value (s). 

262. A holder of the bill of lading who is merely an agent of the Shipper's 
shipper is in the position of the shipper (a). 

(iii.) The Authority of the Master, 

263. If the bill of lading is signed by an ageut other than the of 
master, such as, for instance, a broker (1;), the existence of his 
authority to sign it is a question of fact, and the principal from 
whom his authority was derived, whether such principal is the 
shipowner or the charterer (c), is liable on his signature, provided 

(m) Faul V. Birch (1743), 2 Atk. 621 ; MiteheU v. Scaife (1815), 4 Camp. 

298 ; Foster v. Colby (1858), 3 H. & N. 705. Nor can the sbipowner 
exercise his lien for more than the freight actually due in respect of the 
goods, even though the freight is payable as per charterparty {Fry v. 

Chartired Merctmtile Bank of India (1866), L. K. 1 C. P. 689, Ex. Ch.). 

(n) GilJcison v. Middleton (1857), 2 C. B. (n. s.) 134 ; Chajmel v. Comfort 
(1861), 10 C. B. (N. S ) 802 ; Tamvaco v. Simpson (1866), L. R. 1 C. P. 363, 

Ex Ch. 

(o) The Emilien Marie (1875), 2 Asp. M. L. C. 614; The 8,8. Dtaupnev 
(Owners) v, 8.8, Drav/pner (Owmrs of Cargo), [1910] A. C. 450. The burden 
of proving knowledge of the charterparty rests on the shipowner 
{The 8.8. Draupner (Owners) v. 8.8. Bravmner (Owners of Cargo), supra). 

(p) Gardner v. Treehmann (1884), 16 Q. B. D. 164, C. A.; compare 
SHmore, Weston db Oo. v. Breen (1886), 12 App. Cas. 608. 

(q) As to the agent’s usual authority, see p. 154, ante. 

(r) Small v. Moates (1833), 9 Bing. 574; Mitchell v. 8eaife (1816), 4 
Camp. 298 ; compare Foster v. Colby (1858), 3 H. &; N. 705. 

(s) BeynMs v. Jex (1865), 7 B. & S. 86. ^ 

(а) Gledstanes v, Allen (1862), 12 C. B. 202 ; Kern v. Beslcmdes (1861), 

10 C. B. (N. s.) 206, followed in West Hartlepool Steam Navigation Co. v. 

Tagart, Bealon ds Co. (1903), 10 T. L. R. 251. C. A. j compare SmaU v. 

MoaUs (1833), 9 Bing. 674 ; Fearson v. QHsthen (1864), 17 C. B. (n. S.) 

352. 

(б) See note (o), p. 163, anU. ^ ^ 

(o) Ha/yn v. Oulnford (1878), 3 C. P. D, 410 (affirmed without deeidiiig 
this Mint (1879), 4 C. P. P. 182, C. A.); Wagsiaff v. Anderson (1880), 5 
C^p. D. 171, C. A. 
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Bwff. 2. that the agent has not exceeded his authority (d). If, however, the 
of bill of lading is signed by the master, the position is complicated 

LsdinK. by the existence of his implied authority to bind the shi^wner («). 

It is, therefore, necessary to distinguish the following cases, 
namely : — 

(1) Wh 611 ^ tlie charterparty operates as a demise (/), the implied 
authority of the master to bind the shipowner is excluded, and his 
signature binds the charterer only (g ) ; 

(2) 'Where the charterparty does not operate as a demise, the 
master’s implied authority to bind the shipowner by signing a bill 
of lading continues not^viihstauding the charterparty (It). 

As regards persons unacquainted with the terms of the charter- 
party, whether shippers, consignees, or indorsees of the bill of 
lading, the shipowner is bound by any bill of lading signed by the 
master within the usual authority of a master (i), even if the 
master’s authority is in fact limited by the charterparty (A) ; he 
is only exempt from liability where the master has exceeded his 
usual authoiity(0- A limitation of the master’s authority con- 
tained in the charterparty is effective as regards all persons 
acquainted witli it (in). 

Variation of As between the charterer and the shipc sviier, the master has no 
charterparty. implied (n) authority to vary the terms of the contract contained in 
the charterparty, and he cannon, therefore, bind either of them by 
a variation in favour of the other (o). The charterparty may, 
however, stipulate that the master is to sign bills of lading as 
presented by the charterer without prejudice to the charter- 
party (p), and may further stipulate that the charterer is to 
indemnify the shipowner from all the consequences or liabilities 
which may arise from the master signing bills of lading (q). In 

(d) Sleamahip Calcutta Co., Ltd. v. Weir (Andrew db Co.), [1910] 1 K. B. 
769. 

(c) See p. 154, ante. 

(/) See pp. 85 et aeq., ajite. 

(g) Colvin v. Newberry and Benson (1832), 1 Cl. & Fin. 283, H. L. ; 
BaumwoU Mcmufactur von Carl Sclteihler v. Furness, [1893] A. C. 8{ com- 
pare James v. Jones (1799), 3 £sp. 27. 

(h) The Emilien Marie (1875), 2 Asp. M L. 514. 

(i) Ibid.; Compemia Naviera Vasconzada v. Churchill and S%m, Hame v. 
Burton db Co , [1906] 1 K. B. 237, distinguishing Cox v. Brute (1886), 18 
Q. B. D. 147, C. A. 

(fc) Mitchell V. Scaifo (ISlb), 4 Camp. 298. 

(l) Reynolds v. Jex (1865)» 7 B. ^ S. 86 ; Grant v. Norway (1851), 
10 C. B. 666, as explained in Cox v. Bruce, supra. 

(m) The 8.8. Draupnor (Owners) v. 8.8. JJrau/pner (Owners of Caiao), 
[1910] A. C. 460. 

(n) Burgon V. 8harpe (1810), 2 Camp. 529. 

(e) Meyer v. Dresser (1864), 16 C. B. fN. s.) 646 ; PicJcernell v. Jaubemj 
(1862), 3 F. &i F. 217 ; Pearson v. Coschen (1864), 17 C\ B. (n. s.) 362 ; 
The Canada (1897), 13 T. L. R. 238. 

(p) Jones V. Hough (1875), 5 Ex. D. 116, C. A. ; Meyer v. Dresser^ 
supra ; Reynolds v. Jex, supra; Turner v. lla/ji Goolam Mahomed Azam, 
119041 A. C. 826, P. C., following Hansen v. Ilarrold Brothers, [1894] 
I Q. B. 012, C. A. ; Kruger db Co., Ltd. v. Moet Tryvan Ship Co., Ltd., 
[1907] A. C. 272, 

(g) See Eao^qlopsedia of Forms and Precedents, Vol. XIV., p. 99, 
8ucn a stipulanon is not, however, necessary, since it is to be implied from 
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tiMs caae it is the ehairterer's 'duty to tender a bill of lading- wbiioh iecm.*. 

is not inconsistent with and not to the prejudice of the charter- Jflli ef 

party (r); and if he fails to discharge this duty and presents aiMU XthflitS. 
of lading,, the signing of which involves the shipowner in liabilities 
to third persons, he most indemnify the shipowner («). He cannot, 
where the charterparty is varied, treat the master's signature as 
falling within his implied authority (t), and if the bill of lading is 
manifestly inconsistent- with the charterparty it is the master's 
duty to refuse to sign it (a). 

(8) Where the master expressly signs the bill of lading as agent 
of the charterer and not as master, the shipowner is not liable (b), 

(iv.) The Incorporation of the Bill of Lading, 

264 . As between the shipowner and the charterer, the contract Where con- 
of carriage is contained in the charterparty (c) ; as regards other to be 
persons, it is to be found in the bill of lading (i). The terms of 
the charterparty are not as such binding either on the shipper, 
where he is not the charterer, or on the consignee or indorsee of the 
bill of lading, whether he knows of them (e) or not (/), though his 
knowledge of them precludes him from relying, as against the ship- 
owner, on a bill of lading which is outside the master’s actual 
authority {g). 

The terms of the charterparty may, however, be incorporated in 
the bill of lading by express reference Qi), and in this case they 
become terms ot the contract contained in the bill of lading (i), 
capable of being enforced by (A;) or against (Z) the shipper, consignee, 
or indorsee, as the case may be. 


the charterer's request to the master to sign the particular bill of lading 
(Elder, Dempster <& Co. v. Dunn db Co. (1909), 16 Com. Cas. 49, H. L., 
where the cargo was incorrectly described through the charterer's default). 

(r) Kruger <9 Co., Lid. v, Moel Tryvan Steamship Co., Ltd., [1907] 
A. C. 272, per Lord Halsbuby, at p. 279. 

(«) The Arroyo (1900), 16 T. L. R. 266; Milhum db Co. v. Jamaica 
Fruit Importing and Trying Co. of London, [1900] 2 Q. B. 540, C. A. 

(f) Meyer v. Dresser (1864), 16 C. B. (n. 3.) 646. 

(o) Kruger db Go., Ltd. v. Moel Tryvan Steamship Co., Ltd., supra, per 
Lord Halsbuby, at pp. 278, 279, and per Lord Atkinson, at p. 282. The 
master is not entitled to refuse to sign a bill of lading which the charterer 
has a right under the charterparty to present (Jones v. Hough (1870), 5 
£x. D. 116, C. A. ; compare The ShilUto (1897), 3 Com. Cas. 44). 

(6) Harrison v. Huddersfield Steamship Co. (1903), 19 T. L. R. 386; 
compare The Emilien Marie (1875), 2 Asp. M. L. C. 614. 

(o) See p. 169, ante. 

(d) Even though the bill of lading was originally issued to the charterer 
(Fry V. Chartered Mercantile Bank of India (1866), L. R. 1 C. P. 689 ; but 
see Small v. Moates (1833), 9 Bing. 674, per Tindal, C.J., at p, 591). 

(c) Manchester Trust v. Furness, [1895] 2 Q. B. 539, C. A- ; and sec 


pp, 171, 172, ante. 

(f) Sandemann v. Scurr (1866), L. R. 2 Q. B. 80. 

(g) The 8.S. Draupner (Owners) v. S.S. Draupner (Owners' of Cargo), 
<1910] A. C. 460. 

(h) See Enoyclqpsedia of Forms and Precedents, Vol. XIV., pp. 106, 110. 
(t) Borteus v. Watney (1878), 3 Q. B. D. 634, C. A., per Bb 3 ETT,' IXJ,, 

at p. 641, explaining Grofy r. Carr (1871), L. E. 6 Q. B. 622,'Ejt; Ch. ' ‘ 

(«) Esd “K*' Steamship Co. ▼. AUatini Brothers (1910), 15 Com** Cas^ 
290,»H. L. ’ ‘ ^ . 

, (Z) Toftme v« Watney, ewpra ; The JSforthmibria, [1900] P. 292. ' ' 
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saor.i 266. Any reference in the bill of lading to the eharterparfy le 
Bins of strictly construed (?»). Thus, a stipulation that freight is to be 

Lading, paid as per the charterparty does not incorporate the lien for 
OoMten^n chartered freight given by the charterparty (n), or the etipnlations 
of^erence AB to demurrage contained therein (o) ; nor does a reference to the 
to chartor. conditions of the charterparty incorporate its exceptions ( p). 

\^ere the conditions of the charterparty are incorporated by 
reference, it does not necessarily follow that effect is to be given to 
every condition in ^he charterparty ; conditions which are wholly 
insensible and inapplicable must be disregarded as being impossible 
of application ( 9 ). The conditions which are to be treated as 
incorporated are those which are to be performed by the person 
\Uio has received the bill of lading and is taking delivery of his 
goods (r), such as, for instance, those relating to the payment of 
demurrage, whether at the port of loading (s) or at the port of 
discharge (t), or to the payment of freight (a), or to the manner of 
payment (h). On the other hand, conditions such as, for instance, 
arbitration clauses (c), or cesser clauses (d), which are not applicable 
to a bill of lading at all, are inoperative (c). 

Termi of the 266. Terms of the charterparty which ai e not conditions in the 

oharterpart/ 

which are not 

conditions, (m) Chiesman dh Oo. v. Steamahiv Modena (Owners), The Modena (1911), 
16 Com. Cas. 292 (where the words at charterer’s risk ” were held not to be 
incorporated). 

(n) Fryy. Chartered Mercantile Bank of India (1866), L. R. 1 C. P. 689 ; 
Faith V. Fast India Go. (1821), 4 B. & Aid. 630. 

(o) Champel V. Comfort (1861), 10 C. B. (n. s.) 802 ; Smith v. Sieveking 
(1865), 4 E. & B. 946 ; Youmg v. Moeller (1865), 6 E. & B. 766, Ex. Ch. 

(p) Bussell V. Niemcmn (1864), 17 C. B. (n. s.) 163, approved in Taylor 
V. Perrin (1883), not reported, Jl. L., but cited in Serraino Sons v. 
Campbell, [1891] 1 Q. B. 283, C. A. ; Diederichsen v. Farquharson Brothers, 
[1898] 1 Q. B. 160, C. A. 

(q) Porteus v. Watney (ISIS), 3 Q. B. D. 534, C. A., per Brett, L.J., at 
p. 541, explaining Cray v. Carr (1871), L. R, 6 Q. B. 622, Ex. Oh. 

(r) Ta^r v. Perrin, supra, per Lord Blackburn, at p. 205 ; Serraino db 
Sons V. Campbell, supra, per Lord Esher, M.R., at p. 289. 

(6) Gray v. Carr, supra (where it was held, however, that a further 
liability for damages for detention did not pass) ; Harris v. Jacobs (1885), 
15 Q. B. D. 247, C. A. (where the liability for damages for detention was 
held to pass, the clause being suiiieiently wide). Demurrage at the port of 
loading may be excluded by express agreement, notwithstanding tne bill 
of lading (Steamship County of Lancaster'* v. Sharp dc Co. (1889), 24 
Q. B. D. 168). 

(i) Wegener v. Smith (1864), 16 C. B. 285 ; Porte^ss v. Wainey, suprd; 
Qullischen v. Stewart* Brothers (1884), 1^ Q. B. D. 317, C. A. 

(a) Bed **B.** Steamship Co. v. AUaivni Brothers U^IO), 15 Com. Cas. 
290, H. L. 

(h) Taylor v. Perrin, supra. 

(e) Hamilton <9 Co. v. Macicie db Sons (1889), 6 T. L. R. 677, C. A. ; 
approved in Thomas ( T. W.) db Co., Ltd. v. Portsea Steamship Co., Ltd., 
[1912] A. C. 1. But ii the charterer is the holder of the bill oi lading, an 
arbitration clause in the charterparty wiU be incorporated (Temperlei^ 
Steam Shipping Co. v. Smyth db Co., [1905] 2 K. B. 791, C. A., overruling 
Bwnoitnem di Co. v. Smyth db Co. (1904), 20 T. L. R. 625) ; see also S.S, Den 
of AirUe Oo. v« Mitsui db Co, (1912), 17 Com. Cas. 116, C. A. 

id) CMUSsehon Stewart Brothers, supra. 

M See also Serraino db Sons v. Oamabstt, snpta; MsnekssUr Trust 
Ti [liMf] 2 Q. 689, a 
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strict Bcnse of the word are incorporated in the bill of lading ^ere sao*.;9. 
theintention to incorporate themis clear (/). Thus, the exceptions of 
the diarte^rt 7 may be expressly made ]^rt of the bill of lading 
or the bill of lading may provide for the incorporation of the terms, 
conditions, and clauses of the charterparty, in which case an 
indorsee is entitled to exercise rights conferred by the charterparty 
upon the charterer, such as, for instance, the right of ordering the 
ship to discharge in a particular dock (h). 

267 . A term of the charterparty \7hich is, on the face of it, Inconsistent 
capable of being incorporated in the bill of lading must nevertheless 

be disregarded if it is inconsistent with an express term of the bill 
of lading (i). Thus, a provision in the charterparty providing for 
payment of a lump freight in the events that have happened 
cannot prevail against an express stipulation in the bill of lading 
that freight is to paid at a specified rate per ton, although the bill 
of lading also provides for payment of freight as per charterparty (k) ; 
nor can the shipowner claim to exercise his lien for the full Lien, 
chartered freight (l). 

Sect. 3. — The Loading, 

Sub -Sect. 1. — The Headimee of the Ship, 

268 . Where the ship in which the goods are to be carried is When 
employed under a charterparty (m), certain conditions must be obv^^tTon 
fulfilled by the shipowner before he is entitled to call upon the arisS 
charterer to shi^D his goods. The ship must be at the place of 
loading contemplated by the charterparty (n) ; she must be ready 

to receive the goods on board (0), and notice of readiness must have 
been given to the charterer ( p). 

269 . If the ship is not already lying , in the port of loading at Proceeding 
the time when the charterparty is made, she must proceed thither 

so as to arrive in time to load for the contemplated voyage {q), 

Where the port of loading is not specified in the charterparty, but 
is left to be named by the charterer (r), the shipowner’s duty does 

(/) Compaie note («), p. 170, ante, 

(a) The Northumbria, [1906] P. 292. 

(h) East Yorkehire Steamehip Co. v. Hancock (1900), 6 Com. Cas. 206. 

(«) Gardner v. Treehmann (1884), 16 Q. B. D. 154, C. A., per Brett, 

M.B., at p. 157. 

(it) Bed “2^.** Steamship Co. v. Allaiini Brothers (1909), 14 Com. Cas. 

82; Brightman y. Miller (1908), Shipping Qagette, 9th June; compare 
Gardner v. Treohmann, supra. 

(l) Fry V. Charteripd Mercantile Bank of India ( 1860), L. R. 1 C. P. 680 ; 
see also pp. 617 si Jag., post. 

(m) Where gooqk are shipped under a bill of lading the conditions 
speoined wiU, as general rule, have already been performed before^the 
contract of caniaffh is made. 

(n) See pp. 18V/ei seq., post. 

^( 0 ) See pp. \s4^<etseq., post. 

(p) See p. 186, poai. 

( 9 ) Jackson V. Union Marine Insurance Co, (1874), L. B. 10 C. F. 125^ 

Ex. Ch., disapproving Hurst v. Usbome (1866), 18 C, B. 144 ; M* Andrew 
V, Adams (1834), 1 Bing. (k. c.) 20. As to the effect of a statement of the 
position at the date of the eontraot, see p. 91# anU. 

^r) See pp. 92# 
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SaoT. 8. not arise ontil the charterer has named it (s). (Ehe charterer "must 
The name(t) the port at which he desires the ship to load (a) within the 
LoadW- time specified in the charterparty, or, if no time is specified, within 
a reasonable time (b). 

Bffect of 270 . Though it is the shipowner’s duty to proceed to the port 
delay. loading with due diligence (c), mere delay in starting (d), or 

deviation on the way to the port of loading (e), is not in itself a 
breach of duty entitling the cliarterer to refuse to supply a cargo (/), 
though he will be entitled to recover such damages as he may have 
sustained by reason of the shipowner’s lack of diligence (g). The 
l)osition is not altered where the charterparty, as is usually the 
case, contains an express stipulation requiring the ship to proceed 
to the port of loading with all possible dispatch (h), since this 
stipulation is not to be regarded as a condition precedent (i), and 
the breach of it therefore gives a right to the charterer to recover 
damages only (A). Where,* however, the delay or deviation is so 
great as in the mercantile sense to frustrate the mercantile 
adventure contemplated by the charterparty, there is a breach of 
a condition which goes to the root of the tiontraci (1). The charterer 
is, therefore, in that case discharged from liis obligation to supply a 
cargo (m), and may, in addition, unless the shipowner is protected 
by an exception («), recover damages (o). The fact that the delay 

(«) Bae V. Eackett (1844), 12 M. &i W. 724. 

(t) As to what constitutes “naming,” see Brown v. Johnson (1842), 10 
M. & W. 331, where the question was loft to the jury. 

(a) Compare the cases relating to the ordering of a port of discharge, 
p. 255, 'posi, 

(b) Woolley v. BeddeUeu (1843), 6 Man. &; G. 316; Whitwill v. Scheer 
(1838), 8 Ad. & El. 301 : Matthews v. Lowther (1850), 5 Exch. 574 ; Stewart 
V. Bogerson (1871), L. R. 6 C. P 424 ; compare Stevekinq v. Maass (1856), 
6 E. & B. 670, C. A. 

(0) Jackson v. Union Marine Insurance Co. (1874), L. 11. 10 C. P. 125, 
Ex. Ch. ; M* Andrew v. Adams (1834), 1 Bing. (n. C.) 29 (where the con- 
ditiou was held to be broken though the ship arrived before the day fixed 
for cancelling) ; see p. 94, ante. 

(d) Dimech v. Corlett (1858), 12 Moo. P. C. C. 199. 

(e) Forest Oak Steam Shipping Co. v. Bichard (1901), 5 Com. Cas. 10*>. 

(/) MeuiAndrew v. Chappie (1866), L. R. 1 C. P. 643; Hudson v. Bill 

(1874), 2 Asp. M. L. 0. 278. 

(a) CUpsham v. Vertue (1843), 5 Q. B. 265. 

(a) Tarrabochia v. Eickie (1856), 1 H. & N. 183. 

(1) Dimech v. Corlett, supra. 

(k) MacAndrew v. Chaj^le, supra ; Jackson v. Union Marine Insurcmce 
Co., swta*; Hudson v. Em, supra. 

(l) Freeman v. Taylor (1831), 8 Bmg. 124; Jackson v. Union Marine 
Insura/nce Oo., supra, disapproving Burst v. Ushome (1856), 18 0, B. 144; 
compare CUpsham v. Vertue, supra; Bankin v. Potter (1873), L. R. 6 H. L. 
83, per Blackbubn, J., at p. 117 ; see p. 93, ante. 

(w) Tarrabochia v. Eickie, supra ; Tully v. Bowling (1877), 2 Q. B. D, 
182, C. A. 

(n) Oeipel v. Smith (1872), L. B, 7 Q. B. 404 ; Jackson v. Union Marine 
Insurance Co., supra. The exceptions in the charterparty apply to the 
voyage to the port of loading (Hudson v. Hill, supra ; Barker v. M* Andrew 
(1865), 18 0. B. (K. 6.) 759; Brace v. Nicohwlo (1855), 11 Exch. 129; 
Eanrison v. Qarthome (1872), 26 L. T, 50^; out the voyage must have 
begun (Crow r. Falk (1846), 8 Q. B. 467 ; Valenie v. Qibhs (i860), 6 C. B. 
(N. 8.) 270). 

(o) Jackson V. Union Marine Insurance Co., supra'; dompaiep. 98, ante. 
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or deviation is occasioned bj an excepted peril does not prevent the ^ 

contract from being discharged, though the shipowner is, by reason Tbe 
of the exception, exempted from any liability arising in consequence Loadigg. 
of the failure to perform his duty (p). 

271 . The duty of the shipowner may be extended by the stipalationt 
express stipulations of the charterparty, provided that it is clear “ 
from the language used that such is the intention of the parties (g). 

Thus, it may be stipulated that the ship is to sail for the port of 
loading on or before a named date (r). It is then made a condition 
of the contract that the ship shall sail (s) from the port in which 
she is lying by the given date. If she fails to do so, the charterer 
is entitled to refuse to supply a cargo (t), and may, in addition, 
unless the shipowner is excused by an exception, recover damages 
for the breach of tbe condition (a). It is immaterial that the ship 
has been prevented from sailing by an excepted peril (6) ; though in 
this case the exception operates to exonerate the shipowner from 
an action for damage, it does not affect the condition precedent 
upon which the charterer has contracted to take and load the 
ship (c). Similarly, a stipulation which spoeifies the date by which 
the ship is to arrive at the port of loading (d), or is to be ready to 
load (e), is to be construed as a condition the breach of which dis- 
charges the charterer from his obligation to supply a cargo (/’), and 
may further entitle him to damages (<7). In this case, too, it is 
equally immaterial that the shipowner’s failure to fulfil the con- 
dition is attributable to an excepted peril (h), though in this case 
be is not liable in damages (i). The stipulation may, however, be 
60 worded as to extend the operation of the exception to the voyage 
to the port of loading, and the charterer must then accept the ship, 


{p) Jackson v. Union Marine Insurance Co, (1874), L. R. 10 C. P. 125, 
Ex. Ch. ; Smith v. Dart cfc Son (1884), 14 Q. B. D, 105. 

(g) Bornmann v. Tooke (1808), 1 Camp. 377 ; Forest Oak Steam Shvpping 
Co. V. Richard (1901), 5 Com. Cas. 100. 

(r) Glaholm v. Hays (1841), 2 Man. & G. 257 ; Sharp v. Qihhs (1857), 

1 H. & N. 801 ; compare Ollive v. Booker (1847), 1 £xch. 416 ; Behn v. 
Bumess (1863), 3 B. & S. 761, Ex. Oh. 

(fi) As to what is meant by “sailing,” see Van Baggen v. Baines (1864), 

9 Exch. 623. 

{t) Shower V. Oudmore (1682), T. Jo. 216 ; Olaholm v. Hays, supra, 

(a) Valente v. Gibbs (1869), 6 C. B. (n. s.) 270, per Btles, J., at 
p. 287. , 

(h) Croookewit v. Fletcher (1857), 1 H. & N. 893; seep. 94, { 
(e) Croookewit v. Fletcher, supra, 

(4) Oorkling v. Massey (1873), L. R. 8 C. P. 396. 

(«) Oliver Y. Fielden (1849), 4 Exch. 135; 8ee(m v, Duthie (1860), 

8 C. B. (N. S.) 46 ; Groves, Maolean Oo, v. Volkart Brothers (1884), Cab. dc 
El. 309 ; Smith v. Dart <& Son, supra ; Hick y. Tweedy cfc Oo, (ISQO), 63 
U T. 765. -1^, 

.(/) Shadforth v. Higgm (1813), 3 Camp. 385 ; but see DeffeU Y, Brockle- 
hank (1821), 3 Bli. 661, H. L. (where the stipulation was not treated as a 
condition) . This condition does not excuse the shi po wner from his obligation 
ta proceed to the port of loading with reasonable dispatch, and he may be 
liable in damages for a breach of this obligation even though he arrives 
before the named date {'M* Andrew v. Adams (1834), 1 !ping.<,(N. t;.) 29). 

(g) OorkUng v. JHasseu, supra, 

(A) Smith Y, Dart dt Son, supra, 

Ji) Harrison Y, Garthorne (1872), 26 L. T. 508; Donaldson Brothers 
» Little db Co. (1882), 10 R. (Ct. of Sess.) 413. 
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SvdT, 8. notwithstanding her failure to arrive by the specified date (A;). The 

The shipowner is not discharged from his duty to proceed to the port of 

Loading, loading by reason of the fact that it has already become itnpossible 

for the ship to arrive there by the due date(0 f nor can he call 
upon the charterer to extend the time or otherwise to indicate his 
intention of accepting or refusing the ship (m). If, however, the 
charterer by his conduct leads the shipowner to believe that the 
ship will be loaded, and thus induces him to send the ship to the 
port of loading, the charterer cannot afterwards repudiate the con- 
tract on the ground that the condition has been broken (n). 


Reaching the 
port of 
lolling. 

** So near 
thereto as she 
can safely 
get.” 


272. The ship must reach the port of loading specified in the 
cliartorparty, or, if the charterparty contains the usual protective 
alternative, so near thereto as she can safely get ” (o). The effect 
of the alternative is to excuse the shipowner itom his duty to 
reach the port of loading if he is prevented from doing so by some 
obstruction which is not metely of a temporary nature or such as 
must necessarily be incident to every contract for a voyage to the 
port in question (yj). Since, however, the ship, after loading, has 
to leave the port with her cargo on board, the extent of the ship- 
owner’s duty is to be measured, when the obstruction is physical, 
by the capacity of the ship when loaded, and not merely by her 
ability to enter the port when empty (q). Thus, where there is a 
bar obstructing access to the port of loading, the shipowner cannot 
be required to send his ship across the bar if, whatever the state of 
the water, she will be unable to recross it when loaded (7 ); and if 
she does in fact enter and load as much cargo as can safely be 
carried across the bar («), he is entitled to call upon the charterer 


(k) Granger v. Dent (1829), Mood. & M. 475 ; compare Potitr (John) 

Co. V. Burrell tfc Son, [1897J 1 Q. B. 97, C. A. (where the exact date of 
arrival was fixed in a subsequent letter). 

(l) Shubrick v. Salmond (1765), 3 Burr. 1637 ; compare Wheeler v. 
Bavidge (1854), 9 Exch. 668. 

(m) Bucknall Brothers v. Taiem Co. (1900), 83 L. T. 121 (where, how- 
ever, the court refused an injunction restraining the Browner from 
accepting other employment) ; Moel Tryvan {Owners) v. Weir {Andrevi) 
db Co. (1910), 15 Com. Cas. 30, C. A. (where there was a caucelUng clau&e, 
and it was held that the charterer wa% not bound to exercise his option 
under it before the ship arrived) ; see p. 98, ante. 

(n) Bentsen v. Taylor, Sons i& Co. (No. 2), [1893] 2 Q. B. 274, C. A. 

(o) Compare throughout the cases cited as to arrival at the port of 
discharge, pp. 254 et seg., post. The parties may substitute another port 

amement (Jackson V. Galloway (1838), 5 Bing. (n. c.) 71); compare 
I. S. T. Strike Expenses Claifses, clause 1, which empowers the ship to 
proceed, in the event of a strike, to another port. As to the 1. S. F. Strike 
Expenses Clauses, see note (d), p. 131, cmie, 

(p) Pcerker v. Wmlow (1857), 7 E. & B. 942 ; ScJiilizeiv. Derry (1855), 
4 E. & B. 873 ; Geipel v. Smith (1872), L. B. 7 Q. B. 404 ; Castel andLaUa 
V. Treehman (1884), Cab. & El. 276 ; Nelson v. 2>aW (1879), 12 Ch. D. 660, 
C.'* A., per Brett, L. J., at pp. 592, 593 (affirmed, sub nom. DahW, Nelson^ 
Donkin dk Co. (1881), 6 App Cas. 38). 

(g) Shield v. Wilkins (1850), 5 Exch. 304. 

(r) General Steam Navigation Go. v. Slipper (1862), 11 C. B. (n. 8.) 493 ; 
Shield V. WiXkvnst swpra. In this case the expenses of lightering the goods 
to the ship must be home by the oharterer {Trinidads v. Levy '(1660), 
2 F. & F. 441), There may, however, be a custom to load of the cargo 
inside the behead to complete the loading outside ; see Herring v, TTom 
(1839), 8 L. X (Q. B.) 218. ^ 

(•) General Steam Navigation Co. v. Slipper, supra. ’ 
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to complete the loading at his own expense outside (0- Where, 
however, the depth of water in the bar will,, in the ordinary course 
of events, become sufScient within a reasonable time to enable the 
ship to cross and to recross it in safety as a laden ship, it is the ship« 
owner's duty to wait for a reasonable time and to proceed to tne 
actual port of loading when the water permits ; and if he fails to 
do so he is liable in damages to the charterer for his breach of 
duty (a). Similarly, where the port is tidal, the ship is bound to 
wait till the tide serves, including, if requisite, a spring tide (b) ; 
it is immaterial that the stipulation contains the qualification 
** always afloat,” if the port is accessible at certain states of the 
tid 6 (c). If, however, the stipulation is further qualified by the 
words “at all times of the tide,” the shipowner cannot be com- 
pelled to send his ship into a port where she must necessarily take 
the ground when the tide is low (d). 

If the port of loading is not specified in the charterparty, but is 
left to be named by the charterer (c), the effect of naming it is 
the same as if it had been specified in the charterparty (/). The 
shipowner, therefore, cannot be required to proceed to a poi;t 
which the ship would not be able to leave whenMoaded (< 7 ). In 
practice it is usually stipulated that the charterer must name a 
“safe port” (ft). 

273. Since, for the purpose of demurrage and damages for 


(t) Shield V. Wdktns (1860), 6 Exch.304. If, however, the ship receives 
a full cargo inside, the expenses of unloading for the purpose of rocrossing 
the bar, and of reloading outside, fall upon the slupowncr and not upon the 
charterer {General Steam Navigation Go. v. Slipper (1862), 11 C. B. (n. 8.) 
493, where it was held that the goods, if received, must be carried to their 
destination). 

(а) Srhilizffi v. Derr^(lS55), 4 E. & B. 873 (where it was also held that the 
shipowner was not excused under an exception against dangers and acci- 
dents of the seas, rivers and navigation of what nature ana kind soever 
during the voyage") ; Gifford <& Go. v. Dishing^ <& Go. (1871), 9 Maeph. 
(Ct. 01 SosB.) 1046 (where the ship had crossed the bar for the purpose of 
ioading, but refused to take on board the whole of the cargo) ; compare 
The Curfew, [1891] P. 131. 

(б) Parker v. Wvnlow (1867), 7 E. & B. 942. If she has already entered 
she cannot refuse to complete her loading on the ground that, the tides 
being neap, she will be detained, provided that she will be able to get out 
on a spring tide (The Curfew, supra ; Gifford & Go. v. Dishinaton Co., 
supra). It may be the custom of the port to load a part of the cargo at 
a particular place and to complete the loading afloat (Aktieselekahei 
InglewoodY. UtiUar's Karri a/ndJarrah Forests, Lid. (1903), 8 Com. Cae. 190). 

(c) OarUon Steamship Co. v. Castle Mail Packets Co., [1898] A. C. 486 f 
compare The Curfew, supra ; Aktieselskabet Inglewood v. Millar's Karri 
and Jarrah Forests, Lid., supra. 

(d) Horsley v. Price (1883), 11 Q. B. D. 244 ; compare AUen v. CoUari 
(1883), 11 Q. B. D. 782 (where the stipulation was* qualified by the w^ds 

a dock, as ordered on arrival, if sufilcient water "). 

(8) See pp. 92, 93, ante. 

* (f) AJctieselskahei Inglewood v. Millar's Karri and Jarrah Forests, Ltd,, 
supra. • 

(g) The Alhambra (1881), 6 P. D. 68, C. A. 

(ft) SmUh v. Hart S Son (1884), 14 Q. B. D. 106. As to what is meant by 
a safe port,” see p. 265, post. As to the master’s duty when the port 
is Qot named within a reasonable time, see Sieveking v, Maass (186o>, 6 
E.& B. 670 ; Woolley v. BeddeHeu 5 Man. & G. 316 ; Bae v. Hat&eU 

.(1844), 12 M. & W. 724. 


V 

aiKir.a, 


“ Always 
afloat.'* 

“ At all times 
of the tide.” 


Port to bo 
named. 


“ Safe port.” 


When ship 
“arrived.” 
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SSSlOTi 3. 

Tbe 

Loading. 


ArriTal at 
port. 


detention (i), time begins to run against the charterer frotn the 
arrival of the ship at her port; of loading (/n:), it is necessary to con- 
sider the question whether the shipowner's duty req^uires him to 
reach the particular berth at which the ship is to lie daring the 
loading before the ship can be said to have arrived, or whether he 
sufficiently satisfies it by reaching the port, so that any delay 
incurred afterwards in getting to the berth falls to be borne by the 
charterer (/)• The answer to this question depends upon the 
language of the particular charterparty (m), and also upon the 
usage of trade as applied to the port of loading (n). Three cases 
must be distinguished (o), namely: — 

(1) The charterparty may stipulate simply that the ship is to 
arrive at the specified port, without any further particularity or 
qualification (p). In this case the word ** i^ort must not be applied 
ill its geographical, fiscal, or pilotage sense (q) ; the ship has not 
necessarily arrived within the meaning of the charterparty because 
she is witldn the geographical or legal limits of tho port (7'). The 
word must bo construed in a commercial sense as meaning the 
commercial area known and treated os the port by all persons 
engaged in tho shipping of merchandise, whether as shippers, 
charterers, or shipowners («), The ship is not, therefore, to be 
considered as having arrived until she has reached the usual place 
in the port at which loading vessels lie (t). When she has reached 
this place the shipowner's duty has been fulfilled ; it is not neces- 
sary that the ship should actually bo in the particular part of the 
port in which the particular cargo is to be loaded (a). Since, 


(i> Soe pp. 12H, 127, ante. 

(fc) Tapscott V. Balfour (1872), L. R. 8 C.P. 46; Nelson v. Dahl (1879), 12 
Ch. D. 560, 0. A., per Brett, L.J., at p. 593 (affirmed, suh nom. Dahl v. 
Nelson, Donkin Co. (1881), 6 App. Cns. 38) ; Pyman Brothers v. Dreyfus 
Brothers db Co. (1889), 24 Q. B. D. 152 ; Monsen v. Macfarlarie <& Co., [1895J 
2 Q. B. 562, C. A. ; Leonis Steamship Co., Ltd. v. Bank, Lid., [1908] 1 K. B. 
499, C, A. The charterparty may provide that time is to be counted from 
some other event, such as, for instance, when the ship in reported at the 
custom house {Horsley Line, Ltd. v. BoechUnq Brothers, [1908] S. 0. 866 
(where she was reported before actually entering the harbour); Macheih v. 
Wild <Ss Co. (1900), 16 T. L. R. 497 (where tho ship was subsequently delayed 
by the tides for a week) ), or when twenty- tour hours have expired after tho 
receipt of notice and no orders have been given {Bryden v. Niebuhr (1884), 
Cab. & £1. 241 ; Hough v. Athya <& Son (1879), 6 R. (Ct. of Sess.) 961). 

(l) Nelson v. Dahl, supra, per BAett, L. J., at p. 681. 

(m) Leonis Steamship Co., Ltd. v. Hank, Ltd., supra. 

(n) Modesto, Pineiro <& Co. v. Dupre dt Co. (1002), 7 Com. Cas. 105. 
The usage of the pert does not apply Vhere inconsistent with the charter- 
party {Hidk v. Tweedy db Go. (1890), 63 L. T. 765>. 

(o) Leonis Steamship Co., Ltd. v. Bamk, Lid., sapra, per Ken i^epy, L.J., 
at p. 518. 

(p) Ibid., per Kennedy, L.J., at p. 620. 

- (o) Ibid., per Kennedy, L.J., at p. 519, citing Sailing-ship Qarston Co. 
v. Hickie (1885), 15 Q. B. D. 680, C. A., per Lord Esher, M.R., at p. 687; 
Brown v. Johnson (1842), 10 M. & W. 331 ; Kell v. Anderson (1842), U) 
M. & W. 498. 

(r) Sailing-ship Qarston Go. v. Hickie, supra ; Brown Johnson, supra ; 
Kell V. Anderson, supra. 

y> <e) Sailing-ship Qarston Co. v. Hickie, supra. 

(t) Tapscott V, pdlfour n872), L. R. 8 C. P. 46. 

>(a) Pymon.Brothers v,, Dreyfus Brothers db Co„^8upra: Leonis SieafnsJ^p 
Co., Ltd. V. Rank, Ltd., supra. • 
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however, evidence of usage is admissible to interpret the charter- 
party (6), the charterer may succeed in proving that by the custom The 
of the port the ship is not considered to have arrived until she IfOa^Uugt 
has reached some particular place within the commercial port, ' 

such as, for instance, a dock (c) or quay (d) ; and in such a case, until 
she has done so time does not begin to run against him. 

The charterer is entitled to name the actual loading berth, and 
the ship must proceed to.it before he can be called upon to supply 
a cargo (e) ; but, as the ship is already an arrived ship within the 
meaning of the charterparty, time runs against him notwith- 
standing that the ship is delayed in reaching it(/). 

(2) The charterparty may specify an area within a port, such Arriralin 
as, for example, a basin, a. dock, or a certain distance or reach of 
shore on the sea coast or in a river (g). In this case the ship is 
not an arrived ship within the meaning of the charterparty until 
she is within the specified area (li ) ; but when once she is there 
the shipowner’s duty is fulfilled, and it is not necessary that she 
should actually reach her loading berth before time begins to run 
against the charterer (t). Thus, where the specified place of loading 
is a dock, the ship’s arrival at the dock gate is not a sufficient dis- 
charge of the shipowner’s duty (fc), except when the ship is pre- 
vented from entering the dock by some obstruction which entitles 
the shipowner to claim that she has arrived as near to the dock as 
she can safely get (1), or when, by reason of the charterer’s prior 
engagements, she is not permitted to enter by the dock authori- 
ties ( 7 a). Except in these cases, she must enter the dock before the 
charterer’s obligation to provide a cargo attaches (n) ; but unless 
there is a custom to the contrary, time begins to run against the 
charterer as soon as she has entered it ( 0 ). If, therefore, she is for 
some time unable to reach her actual loading berth, the delay falls 


(h) Soo p. 140, ante, 

(c) Leonis Steamship Co., Ltd. v. Ranh, Ltd., [1908] 1 K. B. 499, C. A., 
per Kennedy, L.J., at p. 620, citing Norden Steam Co. v. Dempsey (1876), 
J 0. P. D. 654 ; Brereton v. Chapman (1831), 7 Bing. 569. 

(d) Hick V. Tweedy & Co. (1890), 63 L. T. 766 (where the usage was 
rejected' as inconsistent with the charterparty) ; Anglo^Hellenie Steamship 
Go. T. Dreyfus (Louis) <& Co. (1913), 108 L. T. 36 (where the usage waanot 
proved), 

(e) The Felix (1868), L. B. 2 A. & E. 273, as explained in Leonis Steam- 
ship Co., Lid. V. Rank, Ltd., supra. The berth named must be a proper 
load injj berth for the cargo stipulated for ( J ennett v. Meek ( 1861 ), 3 L. T. 817). 

Compare p. 263, post. 

(g) Leonis Steamship Oo., Ltd. y.Rank, Ltd., supra, per Kennedy, L.J., 
at p. 518. 

(h) Little V. Stevenson dt Co., [1896] A. C. 108 ; Leonis Steamship Co., Lid, 
V, Rank, Ltd., supra. 

(i) Tapscott V, Balfour (1872), L. R. 8 C. P. 46. The same principle 
applies where sbe is admitted into the dock by favour, even thougn she 
is not able to load at once (Davies v. MeVeagh (1879), 4 Ex. D. 265, C. A.). 

^ (k) DaKl V. Nelson, Donkin ds Co. (1881), 6 App. Cas. 38. 

(l) Ibid. ; see p. 180, amte. 

(m) Ashcroft v. Crow Orchard Colliery Co. (1874b L. R. 0 Q, B. 640 ; but 
see Wripht v. New Zeahmd Shipping Co, (1878), 4 Ex. D. 166, C. A. f 

(n) JmU V. Stevenson dt Vo., supra ; Brown v. Johnson (1842)^ 10 
M.4& W. 331. 

( 0 ) T^gcoU V. Balfour, supra ; Davies v.. MeVeagh, supra. See also 
, Aiigto^BmoMC Steemehip Oo., Lid, v. Dreyfus (Louds) Co., »upra,\ 
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Upon the charterer (p). The same principle applies when the 
charterparty does not specify any particular dock» but provides 
merely that the loading is to take place in a dock to be named by 
the charterer (9). 

(3) The charterparty may specify the precise spot at which the 
physical act of loading is to take place, such as, for instance, a 
particular quay, pier, wharf, or spot, or, where the loading is to be 
performed by means of lighters and the ship is not to be in a shore 
berth, a particular mooring (r). In this case the ship is not an 
arrivfid ship, and the charterer's obligation to provide a cargo does 
not arise, until she has actually reached the precise spot specified in 
the charterparty (s). The same principle applies when the actual 
loading berth is to bo named by the charterer (t). In this case the 
charterer must name the berth within a reasonable time, otherwise 
he is liable for the consequences of his neglect or refusal to do so (a). 
The berth named must, however, be one to which, by the terms of 
the charterparty, the charterer is entitled to direct the ship to pro- 
ceed ; if it is not such a berth, the charterer is responsible for any 
delay arising from the fact that he has named an improper berth (/O- 
The charterer is not bound to name a berth which is immediately 
available ; a berth is not an improper berth because the ship will 
have to wait until the spring tide(c), or because it is already 
engaged for other ships which will take precedence (d). It must, 
however, be a berth which will be available within a reasonable 
time (e). 

274. The ship must be ready to load, that is to say, the ship- 


(p) Monsen v. Macfarlane Co,, [1895] 2 Q. B. 662, C. A. 

(g) Tapscott v. Balfour (1872), L. R. 8 C. P. 46. 

(r) Leonis Steamship Co,, Ltd, v. Bank, Ltd,, [1908] 1 K. B. 499, C. A., 
per Kennedy, L. J., at p. 518. 

(8) Little V. Stevenson db Co,, [1896] A. C. 108 ; Leonis Steamship Co,, 
Ltd. V. Bamk, Ltd., supra, 

(t) Tharsis Sulphur and C^per Co. v. Morel Brothers Go,, [1891] 2 
Q. B. 647, C. A., approved in Leonis Steamship Co,, Ltd. v. Uamk, Ltd., 
supra (where it was held that where the chiui^rparty provided for the 
naming of the port only, the charterer cOuld not insist on the ship reaching 
the be^h designated before she could be deemed an arrived ship) ; Modesto, 
Pineiro Co. v. Dupre db Co, (1902), 7 Com. Cas. 105 ; see, contra, Dali, 
Otso V. Mason dt Co. (1876), 3 R. (Ct. of Sess.) 419. 

(a) Stewart v. Bogersofi (1871), L. R. 6 C. P. 424. If the ship has already 
proceeded to another berth the expenses of moving to the berth named by 
the charterer must .be borne by the shipowner, provided that the cliarterei 
is not in default (The Felix (1868), L. R. 2 A. & £. 273). 

(h) Harris v. Jacobs (1885), 15 Q. B. D. 247, C. A. ; Jaques db Co, v. 
Tr</«on (1890), 7 T. L. R. 119; compare Jennetty, Meek (1861), 3 L. T. 
817. 

( 0 ) Carlton Steamship Co, v. Castle Mail Packets Co,, [1898] A. C. 486. 
But the charterparty may provide for a ready berth to be named 
(Harris v. Jacobs, supra). • 

(d) Tapscott V. Balfour, supra ; see, contra, Stevens, Mawson and Ooss v. 
Maeleod db Co. (1891), 19 R. (Ct. of Seas.) 38. But the charterer is 
responsible for any obstacles caused by him or in consequence of his 
engagements (Aktieselskabet Inglewood v. MiXtar's Karri and Jartdh Forests 
(1903), 8 Com. Cos. 100, per KENKEDTr J-f at p. 201). 

(#) Butman dnd Diekeon v, Femoiek <£ Co., [18943 i Q. B. 174, C, Awj 
aomp&sn DM r, Keleon, Donkin db Co, (1881), 8 Afp, Cm, 88. 
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owner must be in a position to place the whole of the chartered 
space (/) at the charterer's disposal (</)• The duty must he per- 
formed within the time fixed by the charterparty, or within a 
reasonable time, as the case may be(/t); otherwise the charterer is 
entitled to'recover damages, and may, in addition, refuse to load (t). 
Frequently the charterparty contains an express stipulation 
entitling the charterer to cancel the contract if the ship is not 
ready to load within a. specified time ; but this stipulation is 
unnecessary (k). If, therefore, the ship has arrived at the port of 
loading with a cargo on board, the whole of the cargo must have 
been discharged before she can be said to be ready to load ; it is 
not sufficient that part of the cargo has been discharged and that 
some of the holds are available for the receipt of the new cargo (0- 
It is not, however, necessary, when she is otherwise ready to load, 
that she should be actually lying at her loading berth, provided that 
she is an arrived ship within the meaning of the charterparty (m). 
Where the charterparty stipulates for ballast being supplied by 
the charterer before loading (n), upon the master giving notice of 
readiness to receive it, the ship is not ready to load until the 
ballast has been supplied ; it is immaterial that she is ready to 
receive it, and that the charterer, though he has been given notice 
of readiness, has failed to supply it (o). 

276. The shipowner does not perform his duty merely by 
providing a ship which is physically ready to load; he must 
also have obtained pratique (^;) and have complied with any other 


{]) See p. 102, ante. As to the position when the ship is unable to carry 
the quantity of cargo specified, see p. 210, post. The ship must not load 
more bunker coals than are reasonably necessary for the seaworthiness of 
the ship on the charfcered voyage (Darling v. Baebum, [1907] 1 K. B. 846, 
C. A. ; London Traders Shipping Go., Ltd. v. General Mercantile Shipping 
Co.,Ltd.(\eiZ), 29 T. L. R. 604); compare Carlton Steamship Go. v. Castle 
Mail Backets Co., [1S98] A. C. 486 (where the ship could not remain at 
her berth owing to her bunker coal disturbing her trim). 

(^) QrovpSf Maclean & Co. v. Volkart Brothers (1884), Cab. & El. 309. 
The ship need not be prepared to receive the particular cargo (Vaughan 
V. Campbell, Heatley db Co. (1886), 2 T. L. R. 33; Qrampiam Steamship 
Co. V. Carver dk Go. (1893), 9 T. L. R. 210). 

(fc) Oliver v. Fielden (1849), 4 Exch. 136. 

(«) Smith V. Dart Son US84), 14 Q. B. D. 106; Abbott on Shipping, 
6th ed., p. 179; 14th ed , p. 370. 

(k) See p. 178, ante. 

(0 Groves, Madeam dt Co, v. Volkart Brothers, supra. 

(m) Eieh v. Tweedy dk Co. (1890), 63 L. T. 766. 

(n) In the absence of any such stipulation, it is the duty of the ship- 
owner to provide ballast (Weir v. Union Steamship Co., [1900] A. C. 625 ; 
compare Va/ugham v. Campbell, IleaUey dk Co., sn/pra), for which purpose ho 
may carry merchandise for his own profit, provided it does not encioach 
on the space engwd by the charterer, and is not deleterious to the cargo 
shipped Dy him (Towse v. Henderson (1860), 4 Exch. 890). 

^ (o) Sailing Ship Lyderhorn** Co., Ltd. v. Dunoan, Fox dk Co., [1909] 
2 E. B. 920 ; compare Sa/nguinetti v. Pacific Steam Navigation Co. (1877), 
2 Q. B. D. 238, C. A. 

(p) Smith r.^Dart dk Son, supra; The Austin Friars (1804), 71 L. T. 27 ; 
Whiles, ete. v. Steamship Winchester Co. (1886), 13 B. (Ct. of Sees.) 524 : 
compare BaUey v. Ds Arroyape (1838), 7 Ad. & El. 010 (where the ship had 
not formally received pratique, but had received it in the only way in which 
« she could have it at the particular port). 
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roqnirements which may be imposed upon him (9) by the law of the 
port of loading (r). 

276. The shipowner must give the charterer notice that the 
shij^ has arrived and that she is ready to load (s). Until such 
notice has been received by the charterer, his obligation to 
provide a cargo does not arise (f). If, therefore, he receives no 
notice until after the time fixed by the charterparty for the 
loading (a) or after a reasonable time (b\ as the case may be, he is 
wholly discharged from the contract. On the other hand, since it 
is his duty to have the cargo ready for loading (c), time begins to 
run against him as soon as he has received notice (fZ). It is 
not necessary that the charterparty should contain any express 
stipulation as to notice (c) ; in practice, however, a stipulation as 
to notice is usually inserted (/). Under such a stipulation the 
charterer’s obligation to provide a cargo may be postponed until 
the expiration of a specified^ period after notice (g). 

277. Where goods are to be shipped by a shipper other than the 
charterer, the shipowner, except in so far as he may be bound to 
accept tho goods if delivered to him for carriage (h), owes no' duties 
to the shipper until the contract under v hich the goods are to bo 
carried is made. Unless, therefore, the contract has been made in 
advance, the duties of the shipowner as regards arrival at the port 
of loading, readiness to load, and notice of readiness will hardly be 
applicable. He is, how^ever, bound to carry the goods in accordance 
with the contract, when made ; if, therefore, he is unable to take 
them on board through want of room, he is guilty of a breach of con< 
tract, the measure of damages being, presumably, any extra freight 
that may have to be paid (i), and any expenses incurred in ware- 
housing the goods until they can be sent on by another ship (ft). 

278. There is one condition, however, which is to be implied in 
the contract of carriage, whether contained in a charterparty, bill 
of lading, or otherwise (Z), namely, that the ship on which goods are 

(g) If the obligation is imposed upon the charterer, the shipowner is not 
responsible (Kirk y. Oibbs (1857), 1 H. & N. 810). 

(r) The Atteiin Friars (1804), 71 Li T^27 ; compare Abbott on Shipping, 
6th od., p. 226; 14th ed., pp. 510, 511. 

(s) Stanton v. Austin (1872), L. R. 7 0. P. 651, per Bovill, C.J., at 
p. 066 ; Kelson v. Dahl (l-STO), 12 Ch. D. 660, C. A., per Brett, L. J., at 

S . 681 (affirmed, sub nom. Dahl v. Nelson^ Donhin dt Co. (1881), 6 App. 
as. 38). . 

(t) Fadrhridge v. ^ace (18441, 1 Car.»&: Kir. 317 (where the ship had first 
to unload her outward cargo) ; Stamion v. Austin^ swpra (where the ship 
was chartered whilst lying at the port of loading). 

(a) Stanton v. AusUn, supra, 

(b) Fairbridge v. Pace, supra. 

Ac) See p. 100, post 

(d) See ibid. 

(e) Fairbridge v. Pace, swpra ; Stanton v. Austin, supra. 

(f) See V. 119, ante. 

(g) Cforaon v. Powis (1802), 8 T. L. R. 307. 

{%) See pp. 195, 196, post. 

(i) Compare -FsafAerstem v. Wilkinson (1878), h. R. S^^Rxch. )22. 

(k) Compare Welch, Perrin db Oo. v. Anderson, Anderson db po. (ISOI), 
7 Asp. M. ii. a 171, C. A. ; and p. 209, post. ' \ , 

(1) Steel y; State Line Steamship Co. (l971), 3 App. Cas. 7^, per Ltiltd 
Blackburn, at p. 86. 
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to be loaded must be seaworthy at the time when the loading 3 sqt#8. 

begins (m). If, therefore, she is not seaworthy, she cannot be Xllf 

considered ready to load; the owner of the goods is justified in ZiOgdiM. 

refusing to put them on board (n), and may further maintain an 
action against the shipowner for breach of the condition (o). If the 
breach of condition is not discovered till after the goods have been 
loaded, their owner may demand their redelivery, and the shipowner 
will not only be bound to redeliver them, but must also pay damages, 
the measure of damages being the expenses incurred in landing and 
warehousing the goods, and the amount of any damage actually sus- 
tained by the goods (p). Usually the breach of condition does not 
become apparent until after the ship has sailed, and redelivery has 
therefore become impossible. In this case the shipowner is liable 
for all loss or damage sustained by the goods (q) ; ho must discharge 
any liabilities to third persons to which the goods may become 
subject in consequence of his breach of condition, such as, for 
instance, liens for salvage (r), or general average contributions (s), 
though he is at the same time precluded from asserting against 
the owner of the goods any claim for general average contributions 
in his own right (i). Where the ship is omplojed under a charter- 
party the shipowner must indemnify the charterer against the claims 
of third persons whose goods have been carried upon the ship, 
and who, under the particular contract of carriage, have the right 
to hold the charterer responsible for the breach of condition (a). 

279 . This condition, which must be distinguished from the Scope of 
wider condition which comes into operation at the time of sailing (6), 
comprises the following undertakings, namely : — 

(l) The ship must be seaworthy in’ the strict sense of the (Ufltnesato 
word, that is to say, she must be reasonably fit to encounter the 
ordinary perils that are likely to arise during the loading (c). 

Unless, therefore, she is in a condition in all respects to render her 
reasonably safe during her stay in port and whilst loading, the 

(m) Eopiioff v. Wilson (187fi), 1 Q. B D. 377, 380; Cohn v. Davidson 
(1877), 2 Q. B. D. 455 ; Oibson v. Small (1853), 4 H. L. Cas. 363, 395. As 
to the meaning of “ efficient in a time charter, see Hogarth v. Miller, 

[1891] A. C. 48 ; as to seaworthiness at the commencrmont of the voyage, 
see p. 211, post. 

( 7 i) Stanton v. Richardson (1875), 3 Asp. M. L. G. 23, H. L. ; Steel v. State 
Line Steamship Co. (1877), 3 App. Gas. 72, per Lord Cairns, L.C., at p. 77. 

(o) Steel v. State Line Steamship Co., supra, per Lord Cairns, L.C., at 
p. 77. 

(p) StamUm v. Bichardson, supra. 

(q) EopUoff V. Wilson, supra ; Cohn v. Davidson, supra ; Steel v. Stale 
Line Steamship Co. (1877), 3 App. Gas. 72. 

(r) The QUnfruin (1885), 10 P. D. 103. 

‘ Compare Bohinson v. Price (1877), 2 Q. B. D. 296, C. A. ^ 

(t) Sehloas V. Heriot (1863), 14 C. B. (N. s.) 69 ; Strang, Steel db Co. V. 

Scott {A.) db Co. (1889), 14 App. Gas. 601, P. G. ; see, tiirther, p. 316, 
post. ' ' 

(а) Compare Scott v. FoUy, Aikman db Co. (1899), 6 Com. Gas. 68. 

(б) Cohn y. Davidson, supra ; MoFadden v. Blue Star Line, [1905] 1 
K. B. 697, per Channell, J., at p. 704; see p. 211, post. As to the 
effect of the ship being unseaworthy on starting her voyage to the port 
loading, see Porter v. feat (1836), 1 M. & W. 381. 

io) McFadden v. Blue Star Line, supra, per OhannelI, J., at p. 764: ' 
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8mt.8. owner of the goods may refuse to put them on board (d)« It ia 

The not, however, necessary that she should be seaworthy in the sense 

Loading, that she is fit to begin her voyage (e), provided that she is capable 
of being made seaworthy in tha^ sense within a reasonable 
time(/). 

(2) fltneBs to (2) The ship must be seaworthy in the sense that she is reason- 
reoeiFe goods, ably fit for the reception of the goods contracted to be carried, and 
for carrying them upon the voyage (g) ; in other words, she must 
be cargo-worthy, or the owner of the goods may refuse to load 
her (/^). The fitness of the ship is to be measured by the particular 
cargo which she is under contract to carry ; if she is not fit to 
carry that cargo, there is a breach of the condition, notwithstanding 
that she may be fit to carry any other cargo that might have been 
put forward (i). Similarly, where the cargo is composed of different 
kinds of goods, she must be fit to carry them all ; it is not sufficient 
that she is fit to carry some of them, if she is unfit to carry 
others (A). The owner of the goods is not, however, entitled to 
refuse to load them merely because he believes that the ship is 
unfit to carry them ; to justify his refusal he must prove that she 
is in fact unfit to do so (1). 

What con- 280 . The duty imposed upon the shipowner by this condition is 
breach^of absolute; if the ship is in fact unfit at the time when the under- 

condition. taking comes into operation, it does not matter that her unfitness 
is due to some latent defect of which he did not know, and it 
is no excuse for the existence of such a defect that he has 
used his best endeavour to make the ship as good as sho can be 
made (w). The place provided by the shipowner for the storage of 
the cargo during the voyage must be free from defects rendering it 
an unsafe place of storage (w). It is immaterial whether the defect 
is one of construction, as, for instance, where bullion is placed in a 
bullion room which is not reasonably fit to resist thieves (o), or 

(d) Cohn V. Davidaon (1877), 2 Q. B. D. 465 ; Gibson v. Small (1853), 4 
H. L. Cas. 353 ; Steel v. State Line Steamship Go. (1877), 3 App. Cas. 72, 
per Lord Cairns, L.C., at p. 77. 

(c) Annen v. Woodman (1810), 3 Taunt. 299. 

if) Tully V. HowUng (1877), 2 Q. B. D. 182, C. A. 

(g) MoFadden v. Blue Star Line, [1905] 1 K. B. 697 ; Steel v. State Line 
Steamship Oo., suma. 

{h) As a jroneral rule, this kind of unfitness is not likely to be discovered 
until after the ship has put to soa, and the remedy of the owner of the goods 
will therefore be damages ; see p. 217, post. 

(«) Stanton v. Bichardson (1875), 3 Asp, M. L. 0. 23, H. L. 

(fc) Ibid. 

(Z) Towse V. Henderson (1850), 4 Exch. 890. 

(m) The Qlenjruin (1885), 10 P. D. 103. After the goods have been 
abipped, they are in the custody of the shipowner as carrier, and his 
liability is according ( MoFadden v. Blue Star Line, swpra, per Channell, J., 
ait p. 703) ; see p. 202, post. 

(n) Steel v. Stale Line Steamship Co., supra, per Lord Blackburn, at 
p. 86 ; The Europa (1907), 24 T. L. B 151. A ship is not, however, 
unsoaworthy merely because the cargo is stowed in a portion of a com- 
partment less suitable for its carriage than another portion of the same 
compartment, this being a case of bad stowage {Steamship CahMa Co,, 
Ltd. V. Weir {Andrew) db Co., [1910] 1 K. B. 769). 

(o) Queen^irnd National Bank v. Peninsular and Oriental Steam Naviga- 
Hon Co., [1898] 1 Q. B. 567, 0. A. ; compare Lund v. Thames and Meffey 
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whether it is one of a temporary nature, as, for instance, whm the 68^ 9. , 
cargo is placed in a hold which has not been properly cleansed (j>), n$ 
or which already contains goods which, from their nature, are Loadbilit# 
likely to have a deleterious effect upon the cargo in question (o)^ 

The defect" may be outside the place of storage altogether (r) : 
thus, where, from the nature of the cargo, special machinery or 
plant («) is required for the purpose of keeping it in a merchantable 
state throughout the voyage, such as, for instance, pumps for 
drawing off the drainings from a cargo of wet sugar (t), or 
refrigerating plant for preserving a cargo of frozen meat (a), or 
fans for ventilating a cargo of live cattle (b), the machinery or plant 
supplied by the shipowner must be reasonably fit for the purpose. 

There is a broach of the condition if they prove inadequate (c), or 
if, during the voyage, they break down or fail to act owing to some 
initial defect (d). 

281 . The shipowner is not protected against the consequences Effect of 
of a breach of this condition by the ordinary exceptions contained exceptiona. 
in the charterparty or bill of lading (e). These exceptions relate 
only to his hability as carrier (/), and presuppose a due peS 
formance of the conditions precedent to the loading (^). An 
intention to exclude any such condition precedent, and to protect 
the shipowner against his failure to perform it, must be indicated 

Marine Insurance Co., TAd. (1901), 17 T. L. R. 666 (where the vessel was so 
constructed as to render the rofTi( 2 :ciating apparatus unsafe), and Gilroy^ 

Hons iSs Co. V. Frice c9 Co., [1893] A. C. 66 (where a pipe was so placed as 
to be broken by the pressure of the cargo). 

(p) Tattersall v. National Steamship Co. (1884), 12 Q. B. D. 297 ; Eldcrslie 
Steamship Co. v. Borthwick, [1906] A. C. 93 ; compare Ismay, Imrie dt Co, 

V. Blake (1892), 66 L. T. 630. 

iq) Towse v. Henderson (1850), 4 Exch. 890 (where, however, the goods 
already on board were not in fact deleterious); compare The ** Freedom** 

( 187 1), L. R. 3 P. C. 694. But the shipowner may claim the protection of an 
appropriate exception where the loss or damage is caused by the subsequent 
shipment of other goods (Norman v. Binnington (1890), 25 Q. B. D. 476). 

(r) McFaAden v. Blue Star Line, [1905] 1 K. B. 697 ; Bathhone Brothers 
Co. V. Mclver (D.), Sons dh Co., [1908] 2 E.B.378, C. A. ; The Schwann, 

[1909] A. C. 460 ; The Burova, [1908] P. 84. 

(a) It is the duty of the shipowner to supply such machinery or plant ; 
see the cases cited infra, and p. 226, post. There is no breach of tliis duty 
where the shipowner omits to provide plant which he is, by statute, 
required to provide for some purpose not relating to the safe carriage of 
the goods (Oorris v. Scott (1874), L. B. 9 Exch. 125, where the shipowner 
was under a statutory obhgation to provide pens for sheep as a precaution 

S )t disease, and it was held that he was not liable for the loss of sheep 
had been washed overboard owing to the absence of the pens). 

(f) Stanton v. Richardson (1875), 3 Asp. M. L. C. 23, H. L. 

(a) Ship “ Maori King** (Owners of Cargo) v. Hughes, pS96] 2 Q. B. 

650, 0. A. ; Zund v. TJuimes and Mersey Marine Inswranee Co., Ltd. (iJ^Ol), 

17 T. L. B. 566 ; Nelson Line (Liverpool), Ltd. v. Nelson (James) db sfons. 

Ltd., [1908] A. C. 10 ; compare The marathon (1879), 40 L. T. 163. 

. (6) Compare Sleigh v. Tyser, [1900] 2 Q. B. 333. 

(e) Stanton v. Richardson, supra. 

(d) Shw ** Maori King *’ (Owners of Cargo) v. Hughes, ewpra. 

(e) The Ewropa (1007), 24 T. L. E. 161. 

(/) J^on y. MeUe (1804), 6 East, 428. 

(ff) TheGlenfruin (1885), 10 P. D. 103 ; OUroy, Sons dt Co. v. Price df 
Oo.f supra, following Steel v. State Line Steamship Co. (1877), 3 App. Caa. 
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by an express stipulation (It), framed in clear and unambignonB 
language (i). Under the ordinary forms of stipnlation in use the 
shipowner is not relieved entirely from bis duty to make the ship 
seaworthy (Ar); it is usually stipulated either that be is not to be 
liable for unseaworthiness provided that all reasonable means have 
been taken to provide against it (1), or, in more stringent terms, 
that any latent defects in hull or machinery are not to be eon- 
sidered unseaworthiness, provided that they do not result from 
want of due diligence on the part of the shipowner or his 
servant (m). 

282- The shipowner has sufficiently performed his duty if the 
ship which he provides is seaworthy at the commencement of the 
loading ; it is not an implied condition that she shall continue to 
be seaworthy during the loading (n). If, therefore, she is sub- 
sequently rendered unseaworthy by some excepted cause, the 
shipowner is not precluded from relying upon the exception (o), 
since the vo 3 'age to which the exceptions in the charterparty 
apply must, for this purpose (p), be regarded as having com- 
menced (q). ,f 

Sxjb-Seot. 2. — The Provision of a Cargo. 

263. When the ship is ready to load and the charterer is duly 
notified, it becomes bis duty to provide the stipulated cargo (r) 
vrithin the time specified in the charterparty or within a reason- 
able time, as the case may b6(«). Where this cargo is to be 
procured and how it is to be conveyed to the place of loading are 


72 ; TatlorsallY. N ational Steamship Co. (1884), 12 Q. B. D. 297 ; compare 
Christie v. TroU{l853), 2 W. R. 15. 

(h) Cargo ex Laertes (1887), 12 P. D. 187 ; McFadden v. Blue Star Line 
Co., [1905] 1 K. B. 697. 

(i) BcUhbone Brothers Co. v. Mclver (D.), Sons db Co., [1903] 2 K. B. 
378, C- A. ; EldersUe Steamship Co. v. Borthwick, [1905] A. C. 93 ; Nelson 
Line (Liverpool), Ltd. v. Nelson (James) <& Sons, [1908] A. C. 16. 

(h) Compare Steel v. State Line Steamship Co. (1877), 3 App. Cos. 72, per 
Lord Blackburn, at p. 89. 

(2) As to the scope of such an exception, see Nelson Line, (Liverpool), Ltd. 
y. Nelson (James) db Sons, Ltd., supra' ; Rathbo'ne Brothers it Co, v. 
Mclver (B.), Sons db Co., supra. ^ 

(in) Cargo ex Laertes, supra ; see Encyclopedia of Forms and Precedents, 
Vol. XIV., p. 117 : compare EldersUe Steamship Co. v. Borthwick, su/pra. 

(n) McFadden v. Blue Star Line, supra, per Channell, J., at p. 703. 

(o) The Sou^ate, [1893] P. 329. 

(p) As to the necessity for the slilp^being seaworthy when she sets sail, 
see p. 211, post. 

(g) Norman v. Bimington (1890), 25 Q. B. D. 475. 

(r) PosUethwaite v. FreeUmd (1880), 5 App. Cas 599, per Lord 

Blackburn, at p.'619 ; Grant dt Co. v. Coverdale, Todd df Co. (1884), 9 
App. Cas. 470, per Lord Selbobnb, L.C., at pp. 475, 476 ; Ardan Steam- 
ship Co* y. TFetr (Andrew) db Co., [1905] A. C. 501 ; and see the cases cited 
pp. 190 — 106, post. , 

(s) Bimech v, Corlett (1858), 12 Moo. P. 0. 0. 199 ; Wilson and Coventry 
y. TlmesmU Lime (1910), 16 Com. Cas. 262. The charterer must also 
proonie any permit that may be necessary for the shipment of the cargo 
(KirhY. Gibbs (1867), 1 H. &N. 810). As to wJiatisasuiiMntcomj^^be 
with this requirement, see Johnson y. Greaves (1810), 2 Taunt. 344 ; ad/ines 

Busk (1814)^ 6 Taunt. 621. 
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matters which precede the whole operation of loading and form no 
put of it, but belong to that which, in the absence of express T!t» 
stipulation, is exclusively the charterer's business (t). They^iall 
wholly outside the charterparty, and do not in any way concern 
the shipowner, since the eharterparty contemplates that the 
charterer will have his^ cargo ready at the place of loading at the 
time when the ship is ready to receive it (a). If, therefore, the 
cargo is not ready at the place of loading, so that the loading of 
the ship is in consequence delayed or rendered impossible, the 
charterer is, generally speaking, guilty of a breach of condition, 
which may discharge the shipowner from his obligation to receive 
die cargo {b), and in any case entitles him to damages (c), what- 
ever may be the cause to which the delay or impossibility is 
attributable (d). 


284 . In performing his duty the first step which the charterer Ontj to pro- 
must take is to procure a cargo (e). The cargo must correspond 


with the description of the cargo in the eharterparty (/), and must 
be of the stipulated quantity Qf). The charterer is, as a general 
rule, responsible for a failure to procure a cargo in due time,* or 
at all (A). Even the impossibility of procuring a cargo does not 
excuse him (i). The stipulated cargo may not exist (/c) ; it may be 


impossible in the existing state of things to obtain it ({) ; its 


exportation may be restricted (m) or prohibited (w) by the Govern- 
ment of the place whence it is to be procured. Nevertheless, in 


(0 Grcmt <St Co. v. Coverdale, Todd Co. (1884), 9 App. Cas. 410, per 
Lord Selborne, L.C., at p. 475 ; Hce p. 192, post. The preparation of the 
cargo for shipment, as, for instance, by pressing bales of wool, is equally 
outside the eharterparty (Gockbum v. Alexander (1848), 6 C. B. 791). 

(a) Kay v. Field (1882), 10 Q. B. D. 241, C. A., per Lindlet, L.J., at 
p. 249. 

(&) Danube and Bloch Sea Bail. Co. v. Xenos (1863), 13 C. B. (n. s.) 825. 

(c) Grant <9 Co. v. C overdale, Todd & Co., supra ; Fenwick v. Sckmalz 
(1868), L. R. 3 C. P. 313. 

(d) Postlethwaite v. Freeland (1880), 5 App. Cas. 599. As to when the 
charterer is excused, see pp. 192 et seq., post. 

( 0 ) Adams v. Royal Mail Steam Packet Co. (1858), 6 C. B. (n. s.) 492 ; 
Elliotty. Lord (1883), 6 Asp. M. L. C. 63, P. C. ; Barkery. Hodgson (1814), 
3 M. & S. 267, p&r Lord Ellenborough, C. J., at p. 270. 

(jQ Lewis y. Marshall (1844), 7 Man. & G. 729 ; Warren v. Peabody 
(1^9), 8 C. B. 800 i Shaw, SavUl <& Co. v. Aiiken, Ifilhurn dt Co. (1883), 
Cab. & El. 195 ; see p. 09, ante. 

{g) Hunter v. Fry (1819), 2 B. & Aid. 421 ; Morris v. Levison (1876), 
1 0. P. D. 166 ; compare Gibbs v. Grey, Grey v, Gibbs (1857), 2 H. & N. 22 ; 
and see p. 101, ante. * 

(A) Elliott y. Lord, supra ; Be Richardsons and Samuel (M.) db Co., [1898] 
1 Q. B. 261, C. A. 

(«) See the cases cited in notes {k) — (n), infra ; and compare Braemouni 
Steamship Co. v. Weir {Andrew) db Co. (1910), 15 Com. Cas. 101, per Brat, 
J., atp. 110. 

{k) Hills V. Sughrue (1846), 15 M. &; W. 253, where the odntraot placed 
t]^e duty on the shipowner. 

(2) EllioU V. Lord, supra ; Adams v. Royal Mail Steam Packet Co., supra ; 
Qcrrdiher v. Maejarlame, M*CrindeU db Co. (1889), 16 R. (Gt. of Sess.) 6£»8; 

Arden ’* Steamship Co., Ltd. y. Matkwin db Son, [1912] S. C. 211. 

(m) Kirk v. Oibha (1857), 1 H. & N. 810. 

(«i) HUght y. Page ( 1801), 3 Bos. &; P. 295, n. ; Sjoerda Luaeomhe\ lS12h 
16 East, 201 ; Barker v. Hodgson, supra. 
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all these cases the charterer is responsible for his fsilijre, whether 
total (o) or partial (p), to procare it, unless the whole transaction is 
vitiated by illegality. 

286 . After procuring the cargo, the charterer must have it con- 
veyed to the place of loading, bo that it may be ready for 
shipment (f/). This conveyance of the cargo is no part of the 
loading (r) ; and the charterer is, as a general rule, responsible for 
all delays or accidents, however caused, arising during such con- 
veyance («). Where, however, it is the practice not to store the 
cargo at the place of loading, but to store it at a distance till 
required (t), or to bring it direct from the place where it is procured 
to the ship (a), the conveyance from the place where the cargo 
actually is to the ship is to be considered as part of the act of 
loading (6), and the responsibility of the charterer as regards the 
conveyance is then the same as in the case of the loading (c). 

286 . The charterer is, however, excused for a breach of this 
duty to provide cargo : — 

(1) Whore tlio shipowner has already failed to perform a condition 
precodent to the loading (d) the contract is discharged («), and 
the charterer, therefore, may refuse to provide a cargo (/'). He 


(o) Blight V. Page (1801), 3 Bos. & P. 295, n. 

(p) ElUoit V. Lord (1883), 6 Asp. M. L. C. 63, P. C. ; Kirk v. OihbR 
(1867), 1 H. & N. 810. 

{q) Little v. Stevenson dt Co., [1896] A. C. 108; see pp. 190, 191, ante. 

(r) Kay v. Field (1882), 10 Q. B. D. 241, C. A. ; Grant Oo. v. Cover- 
dale, Todd <& Co. (1884), 9 App. Gas. 470. Hence the charterer may 
choose his own mode of conveyance ; if, therefore, ho is put to extra 
expense, e.g., for detention of railway trucks, by reason of the shipowner’s 
failure to be ready, the shipowner must pay it, notwithstanding that it 
might havo been avoided if the charterer had followed the ordinary 
course of business at the particular dock (Welch, Perrin db Co. v. Anderson, 
Anderson Co. (1891), 7 Asp. M. L. C. 177, C. A.). 

(s) Kearon v. Pearson (1861), 7 H. & N. 386; Kay v. Field, supra ; Grant 
db Co. V. CoverdaU, Todd db Co., supra ; see p. 194, post. 

(<) Hudson V. Ede (1868), L. B. 3 Q. B. 412, Ex. Ch , distinguished in 
Grant dt Co. v. Coverdale, Todd db Co., supra. 

(а) Smith and Service v. Kosario Nitrate Co., [1894] 1 Q. B. 174, 0. A., 
following Hudson v. Ede, supra ; Furness v. Forwood Brothers <9 Co. 
(1897), 2 Com. Gas. 223. 

(б) Hudson v. Ede, supra. 

(o) SaUvng Ship Allerton' Co. v. Falk (1888), 6 Asp. M. L. C. 287, dis- 
tingiiishing Grant db Co* v. Coverdale, Todd db Co., supra. 

(d) The .failure to perform ff, stipulation which is a condition precedent 
to some other obligation, and not to-the loading, is not sufficient (Storer v. 
Gordon (1814), 3 M. & S. 308). 

(e) If the shipowner is guilty of a breach of a stipulation which is not a 
condition, the charterer is not excused (Ohlsen v. Drummond (1785), 2 
Chit. 705 ; Barker v. Windle (1854), 6 E. & B. 676, Ex. Ch. ; CUpsham v. 
Enftca (1843), 6 Q. B. 265.; Foihergill v. Walton (1818), 8 Taunt. 576; 
MaoAndrew v. OhappU (1866), L. R. 1 C. P. 643). 

(/) Shubrick v. Sahnond (1765), 3 Burr. 1637; Shadforth y. Biggin 
(1813), 3 Camp. 385; Behn v. Bumess (1863), 3 B. dc S. 751, Ex. Ch. ; 
Glaholm v. Hays (1841), 2 Man. & G. 257 ; Ollioe v. Booker (1847), 1 Ezch. 
416 ; OUver v. Fielden (1849), 4 Exoh. 135 ; EUioU v« Von OUhn (1849), 
13 Q. B. 632 ; OfoockewU v. Fletcher (1867), 1 H. & N. 893 ; Smith v. Dart 
db Son (1884)f 14 Q. B. D. 105 ; Groves, Maclean ^ Oo, r. Volkart Brothers 
(1884), Cab. & £1. 309 ; Bentsen v. Taylor, Sons db Oo. (2), [1893] 2 Q. B. 



Paot VI1<— CUsajAOB of Cfooo^. 

caimot, howeveri refuse to do so if he has waived the breach of 
GonditioD {g). 

(2) Where the ship is ready to load before she could reasooably 
be anticipated to be ready, the charterer’s duty to provide a cargo 
does not arise until the date at which in the ordinary course of 
events the ship would have been placed at his disposal, and he is 
not responsible for any delay occasioned by his failure to have his 
cargo ready sooner (k). Thus, where the ship is to be loaded in 
turn, and an unexpected opportunity to load her arises, owing to the 
fact that other ships having priority to her are not ready to load 
when their turn arrives, and consequently lose it, the charterer is 
not guilty of a breach of duty because he has failed to foresee what 
has happened and has no cargo in readiness (i). On the other 
hand, if there are facilities at the place of loading for storing cargo, 
and the contingency that the ship might be able to load at an 
earlier date is one that might reasonably have been foreseen, 
considering the course of business at the place of loading, it is the 
charterer’s duty to be prepared for such a contingency, and if he 
has no cargo ready he is responsible for the delay that ensues (ft). 

(3) Where the charterer is a British subject, and the cargo iff to 
be procured and loaded in a foreign country, the outbreak of war 
between the United Kingdom and such foreign country discharges 
the charterer from the contract, and, consequently, from his 
obligation to procure tlie cargo (Z). 

(4) Where the cargo is to be procured from a particular source of 
supply defined by the charterparty, such as, for instance, a named 
colliery (wfc), and both parties at the time of making the charter- 
party are aware of circumstancea peculiar to the source of supply 
which may lead to delay in procuring a cargo or in conveying it to 
the place of loading, they must be taken to have assumed as the 
basis of their contract the possibility of more or less delay (n). The 
charterer, therefore, is not responsible for any delay the cause of 
which was within the contemplation of the parties (o). This is 
clearly the case where the cause of delay, such as, for instance, the 
breakdown of machinery at the colliery, actually exists, to the 

274, C. A. ; compare Soames v. Lonergan (1S24), 2 B. & C. 604 ; and 
p. 178, ante, 

{g) Bentsen v. Taylor, Sons db Co, (2), [1893] 2 Q. B. 274, C. A. ; compare 
Dimech v. CorUtt (1858), 12 Moo. P. C. C. 199 ; OhUen v. Drummond 
(1786), 2 Chit. 706. 

(ft) Little y. Stevenson db Co., [1896] A. C. 108. 

(4) Ibid. 

(ft) Ibid. ; Krog db Co. v. Burns tmd Lindemann (1003), 6 F. (Ct. of 
Sess.) 1180. 

{D Beid V. HosTcins (1866), 6 £. & B. 963, Ex. Ch. j Bsposito v, Bowden 
(1667), 7 £. & B. 763, Ex. Ch. A stipulation substituting a different 
port of loading in the event of war refers to a war between the ^nited 
kingdom and a foreign country, and not to a war between two roreigu 
countries {Avery v. Bowden (1866), 6 E. 6s B. 953, 962, Ex. Ch.). 

* (m) Jones, Ltd. v. Green dt Co., [1904] 2 K. B. 276, C. A. ; Barris v. Drees* 
man (1864), 9 Exoh. 485 ; oompare Hudson v. Clemenison (1866), 18 C. B. 213. 

(n) Jones, Ltd. v. Green & Co., supra, per Vaughan Williahs, L.J., 
at p, 280 ; Little v. Stevenson db Co., supra : Barrie v. Dreesman, sima. 

(o) Barris Y. Dreesman, eugra ; compare Budean Y.E^ (1868), L. K. 3 

Q. B. 412, Ex. Ch. - 
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s. knowledge of both paH^osi at the time when the ehaiterparty is 
made (2?), The principle equally applies where the cause of delay, 
though not in fact operative at the date of the contract, was, 
according to the knowledge and experience of the parties, likely to 
operate at any time(q). Thus, where the colliery designated is one 
of limited output, and by the custom of the port the ship cannot be 
loaded without a loading order from the colliery, the charterer is 
not responsible for any delay occasioned by the necessity of waiting 
for a loading order to be issued according to the colliery turn (r). 
The same principle may be applicable to the case where the con- 
templated cause wholly prevents the charterers from procuring a 
cargo (s). It may, perhaps, also apply to the case where the 
contract is not in general terms to provide a cargo, but to load a 
specific cargo, if such cargo is destroyed without the fault of the 
charterer before the time of loading arrives (t). 

(6) exccp- (6) Where the charterparty contains an exception which covers 
tions. the cause of delay or failure, as the case may be, the charterer is 

excused (a). The exceptions usually contained in a charterparty 
are, unless the contrary intention is clearly expressed, to be under- 
stood as applying only to the actual loading (6) ; they do not, there- 
fore, protect the charterer against the consequences of delay (o) or 
failure (d) in matters which precede the loading and form no part 
ofit(e). Thus, an express exception against frost does not cover 
delay in the conveyance of the cargo to the place of loading, 
although such delay is in fact caused by frost (/). Where, however, 
it is clear that the conveyance to the place of loading forms part of 
the act of loading (g), an exception covering delay in loading will 
equally cover delay in the conveyance (ft). 

Scope of The exception may be so framed as to apply to matters preceding 

exceptions. loading and to include delay or failure in the procuring of the 

cargo (i) or in its conveyance to the place of loading (ft). Unless, 

(р) Harris v. Dreesman (1854), 0 Exoh. 485. 

Iq) Jones, Ltd, v. Qreen dt Oo,, [1004] 2 K. B. 275, C. A. 

(r) Ibid , ; compare King v. Hinde (1883), 12 L. R. Ir. 113. 

(a) Harris v. Vreesmcm, sv/pra, as reported 23 L. J. (ex.) 210, per 
Pares, B., at pp. 212, 213. 

(<) (Compare Smith v. Myers (1871), L. B. 7 Q. B. 139, £x. Ch. 

(a) Avery v. Bowden (1856), 6 E. & R 053, 962, Ex. Ch. For the list 
of the usual exceptions, see pp. 131 ei sea,, omie, 

(h) Kay v. Field (1882), 10 Q. B. D. 241, C. A. 

(с) Ihia , ; Grant d Oo. v. Ooverdale, Todd dt Oo. (1884), 9 App. Cas. 470 ; 
Be Bichardsons and Samuel (AT.) db Oo., [1898] 1 Q. B. 261, C. A. 

{d) Fenwick v. Schmala (1868), L. R. 3 C. P. 313 ; compare Aktiesdskabet 
AdaUnds v. WhitakeriMiohael)^ Ltd. (1913), 18 Com. Cas. 220. 

(e) Grant db Oo, v. Ooverdale, Todd db Oo., supra ; ** Arden ” Steamship 
Cfo., Ltd. V. Maihwin db Son, [1912] S. C. 211. 

(/) Grant db Oo, v. Ooverdale, Toad Oo., supra ; Kay v. Field, supra ; 
opmpaTe Stephens v. Harris db Oo. (1887), 67 h. J- (Q. b.) 203, C. A. 

(f) See p. 192, ante. 

(ft) Hudson y. Ede {lh6S), L. R. 3 Q. B. 412, Ex. Ch ; Sailing Ship 
AUerton Oo. v. Falk (1888), 6 Asp. M. L. C. 287, distinguish!^ Qrard db Oo.^ 
y, Ooverdale^ Todd db Oo,, supra ; Furness v. Forwood Brothers db Oo. (1808), 
77 L( T. 95 ; ^ Smith and Serviee v. Bosatio NUrate Co., [1894] 1 Q. B. 174, 
C* A. ( Be Btdhflfdsons and Samuel (Jlf.) db Oo., supra, 

. (t) Be Amsqn,^ Oo. and Bieharde (1004), 20 T. L. R. 564, C. A.; Gordon 
Steamship Qa., JUd. v. Maxey, Savon db Oo., Ltd. (1913), 106 L. T* 808. 

(k) Fenuiidb % SohmaJe, supra (where, however, the cause of delay 
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however, the cargo is to be procured from a particular eomrce ^ 

supply specified or mdieated (l) in the obarterparty, the chfUrterer ^ 
cannot claim the protection of the exception merely upon the 
ground that by reason of the excepted peril he has been prevented 
from procuring the cargo which he had intended to load or has been 
delayed in conveying it to the place of loading (m). To be excused 
for his failure to perform his duty» he must show that all available 
sources of supply or all practicable methods of conveyance, as the 
case may be, were equally affected by the excepted perU(ti)* In no 
case, however, is he protected where it appears that the delay or 
failure might have been avoided if only he had taken reasonable 
steps for the purpose (o). 

If at the time when the excepted peril happens the ship is already Effect of 
on demurrage, the exception, even though it applies to delay or demurrw?” 
failure in procuring or conveying the cargo, is not as a general rule ^ 
available, since once the ship is on demurrage the charterer is in 
default and time runs against him without a break (p). It is not 
unusual, however, for the cbarterparty to contain an express 
stipulation suspending the liability for demurrage in certain 
events (q\ and such stipulation may apply to matters arising before 
the actual loading (r). 


Sub -Sect. 3 — The Delivery Qnd Stowage of the Cargo. 

287. A shipowner who puts his ship up as a general ship (a), or How tat 
who runs a line of ships from ports to ports, habitually carrying all 
cargo. 

was not in fact covered) ; Furness v. Forwood Brothers dt Oo (1807) 

2 Com. Cas. 223 ; Re Richardsons and Samuel (M.) cO Co., [1898J 1 Q. B. 

261, C. A. 

(!) This is usually the case when the oharterpaxty provides for loading 
in accordance with a colliery guarantee {Monsen v. Maefarlane <0 Co., 

[1896] 2 Q. B. 662, 0. A. ; Shamrock Steamshvp Co. v. Storey <9 Co. (1890), 

5 Com. Cas. 21, 0. A. ; Saxon Steamship Oo. v. Union Steamship Co. (1900), 

9 Asp. M. L. C. 114, H. L. ; Dobell dt Oo. v. Oreen & Co., [1900] 1 Q. B. 

620, C. A (where it was held to be immaterial that the oolhery fmarantee 
was not tendered to the shipowner till after the excepted peril had come 
into operation) ; Thorman v. Dowgate Steamship Co. Lid , flOlO] 1 K. B. 

410; oompore Restitution Steamship Oo. v. Pine {Si^r J.) dt Oo. (1889), 6 
T. L. R. 60, C. A.). 

(m) The Boohwood (1894), 10 T. L. R. 314, C. A. ; compare Gardiner v. 
Macjarlane, M*Onndell db Co. (1880), 20 R. (CSt. of Sess.) 414. 

(n) Bruee y. Nicolopulo (IS55), 11 Exch. 129; Stephens v. Harris db Co. 

(1887), 67 L. J. (q. D.) 203, C. A. ; Brown v. Turner, BrigUman db Co., 

[1912] A. C. 12 ; compare The Village BeUe (1874), SOL. T. 232. 

(o) Butman and Dickson v. Fenunok dt Oo., [1894] 1 Q. B. 179, 0. A. ; 

Budgett dt Oo, v. Binnington dt Oo., [1891] 1 Q. B. 36, C. A., per Yavqbxs 
WZLLUMS, L. J., at p. 327. 

(p) Saxon Steamship Oo. v. Union Steamship Co,, suffa; Shamrock 
Steamship Oo., Lid. v. Storey db Co., supra; see T^ an4 Blyth 
Shaping Co. v. Leech, Harrison and Forwood, [1900J 2 Q. B. 12 (where a 

^ deletion was allowed lor time lost whilst the ship was absent under 
repair^. 

Iq) Lilly 4& Oo. v. Stevenson <9 Oo. (1895), 22 R. (Ct. of Sees.) 278. 

(r) Ibid. 

ja) Mors v. Slme (1672), 1 Mod. Bep. 86 ; Ooggs r, Bernard (1703), 2 
Ld. Baym. 909 ; 1 Smith, L. C., 11th ed.. p. 173; Sarelay t, Okoutta y 
Gana (1784), 3 Doug. (k. b.) 389 ; Lanmom v. Drwy (1862), 8 Bitoh. 166. 

H 2 
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goods brought to him (6), is a common carrier (c)« He is therefore 
bound, like any other common carrier, on payment of a reasonable 
charge, to accept for the purpose of carriage all goods brought to 
him, provided that they are goods which he holds himself out as 
carrying in the ordinary course of business, and that there is room 
in the ship for them (d), A shipowner who is not a common carrier 
is not bound to accept any goods, unless he has entered into a 
contract to that efifect (c). Thus, a shipowner whose ship has been 
chartered to carry goods on an outward voyage to a particular port is 
not bound to accept a cargo from the charterer for the return voyage, 
but may load goods for his own benefit, or bring the ship home in 
ballast at his pleasure (/). If, however, he has contracted to load 
goods belonging to a particular shipper, he is bound to accept them 
when tendered unless he has some lawful excuse (g ) ; otherwise he 
is guilty of a breach of contract sounding in damages (h). 

He is excused in the foibwing cases, namely : — 

(1) Where the shipper fails to tender any goods within the period 
allowed for loading (i), the shipowner is not bound to wait any 
longer (A;), and a tender of goods at a later date is inoperative (1). 
He is not, however, entitled to depart sooner, since he is under 
contract to remain the full period (m), unless the contract has already 
been repudiated by the shipper (n), and the repudiation has been 
accepted by the shipowner as a final breach (o). 

(2) Where the shipper refuses to load, the shipowner may treat 
his refusal as a final breach discharging the contract (p). He may 
at once bring an action against the shipper for the breach, and is 
not bound to wait until the expiration of the period allowed for 


(6) NugentY.8mith{lS16),lC.P.D.l9,perBn^TT,J.,atp.2S; reversed 
without affecting this point (1876), 1 C. P. D. 423, C. A. But a person who 
lets out lighters to individual customers on application is not in the same 
position (Liver Alkali Co, v. Johnson (1874), L. B. 9 Exch. 338, Ex. Ch., 
per Brett, J., at p. 344; Nugent v. Smith, supra, per Cockburn, C.J., at 
p. 433). 

(o) As to the position of a common carrier generally, see title Carriers, 
Vol. IV., pp. 6 et seq, 

(d) See &nd„ p. 6; compare BeneU v. Peninsular and Oriental Steam • 
Boat Go. (1848), 6 C. B. 775, where it w%3 held that an action lay against 
common carriers of passengers for refusing to cairy a passenger. 

(e) Liver Alkali Co. v. Johnson, supra, per Brett, J., at p. 344 ; Nugent 
V. Smith, supra, per Cockburn, C.J., at p. 433. 

(/) Cockburn v. Wright (1840), 6 Bing. (n. c.) 223; Gross v. Pagliano 
(1870), L. R. 6 Exch. 0. 

(g) Seethe text, infra; compare Wheeler v. Bavidge (1854), 9 Exch. 
668, where the contract was for voyages in succession. 

(h) Soopp. 209, 210, post; compare Seeger Y.'Buthie (1860), 8 C. B. 
(N. S.) 45. 

(0 As to the period allowed for loading, see p. 119, cmie. 

(k) JamiesonT. Laurie (1796), 6 Bro. Pari. Gas. 474 ; Matthews v. Lowther 
(1850), 5 Exch. 674. 

(ly Danube and Black Sea BaU. Co. v. Xenos (1863), 13 C. B. (N. s.) 826. 

(m) Petersen v. Dunn Co. (1895), 1 Com. (3as. 8 ; Esposito v. Bowdett 
(1867), 7 B. & B. 763, Ex. Ch. 

(n) See the text, infra. 

(o) Beid V. Soskim (1856), 6 E. & B. 953, Ex. Ch. 

(p) Danube and Black Sea Bail. Co. v. Xenos, supra; Bradford v. 
Wvliims (1872}« L. R. 7 Exch. 25tit 
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loading (9). In this case a tender of goods after the breach has Sect. 
been accepted as final is inoperative (r). On the other hand, the ' The 
shipowner may decline to treat the shipper’s refusal as a final Loadi^. 
breach, in which case the contract is not discharged, but remains in 
force («). ’J’here is, therefore, no breach until the period allowed for 
loading has expired without the shipper having delivered his goods 
to the shipowner ( 0 . Until such period has expired the shipper 

may at any time withdraw his refusal and begin to load, or he may 
be released in the meantime from his obligation to load by the 
happening of an excepted event (m). 

(3) Where the goods tendered do not correspond with the (3) cargo not 
description in the contract (a) the shipowner may refuse them (b). described ; 
If, however, the contract gives the shipper an option under which 

ho may select the goods to be loaded, he may exercise his option as 
he thinks fit(c); and, provided that the shipper exercises his 
option reasonably, the shipowner cannot refuse the goods tendered 
on the ground that it would be more advantageous to him if 
the option was exorcised in a different manner (d). 

( 4 ) Where the goods tendered, though otherwise in accordance (4) dangerous 
with the contract, are of a dangerous nature (d), the Bhi2)ownor 

may refuse to accept them (/), unless, with knowledge of their nature, 
he has expressly contracted to carry them 0/). 

( 5 ) Where the goods tendered are improperly or insufficiently (s) improper 

packed, the shipowner may refuse to accept them (h). He cannot, » 

however, insist on the goods being packed in any other than the 

usual packages (i). 

(6) Where under a contract for a full and complete cargo more (®) excessive 

goods are tendered than the ship can reasonably stow, the shipowner » 

is entitled to refuse the excess (/c). He must, however, fulfil the 

(g) See title Contract, Vol. VII., p. 438. 

(r) Danube and Black Sea Bail. Co. v. Xenos (1863), 13 C. B. (n. a.) 826. 

(«) Beid V. Hoskins (1866), G £. &; B. 963, Ex. CIi. 

{t) Ibid ; compare Dimech v. Corleit (1858), 12 Moo. P. i). 0. 199. 

(и) Beid V. Hoskins, su'pra. 

(a) See p. 99, ante. 

(b) Mac/cillv. Wnght Brothers Co. (1888), 14 App. Cos. 106; Lebeau 
V. General Steam Navigation Co. (1872), L. R. 8 C. P. 88, •per Grove, J., at 
p. 97. As to the shipowner’s position if he accepts the goods in ignoranco 
of thoiT real character, see p. 99, ante. 

( 0 ) See p. 100, ante. 

' (d) Moorsom v. Page (1814), 4 Camp. 103 ; Irving v. Clegg (1834), 1 
Bing. (n. c.) 63 ; Cockburn v. Alexander (1848), 6 C. B, 791 ; Duckett v. 

Satterfield (1868), L. R. 3. G. P. 227 ; Southampton Steam Colliery Co. v. 

Clarke (1870), L. R. 6 Exoh. 53, Ex. Ch. ; Stanton v. Bichardson (1876), 

3 Asp. M. L. C. 23, H. L. 

(«) See pp. 100, 101, ante. 

If) Brass v. Maitland (1866), 6 £. ds B. 470, per Lord Campbell, C.J., 
at p. 484 ; Farrant v. Barnes (1862), 11 C. B. (N. s.) 663, per WillLES, J., 
at p. 663; Bamfield v. Ooole and Sheffield Transport Co., Ltd., [1010] 2 
^K. B. 94, 107, 116, C. A. 

(g) Brass v. Maitlamd, supra ; Aeatos v. Bums (1878), 3 Ex. D. 282, 

C. A., per Bramwell, L.J., at p. 288. 

(h) Ohrloff V. Briscall, The Helene^' (1866), L. R. 1 P* C. 231. 

( 1 ) CuWteii V. Gumming (1855), 11 Exch. 406. 

(к) MackUl V. Wright Brothers d Co., supra ; Stanton v. Bichardson, 
supra. 
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contract by loading the ship to her full capacity (2). Where he has 
contracted to carry a specified quantity of goods (m) he must find 
room for them, oLherwise he will be liable in damages for failing to 
load them, unless the contract is made subject to there being room 
in the ship(n). 

(7) Where the operation of loading, so far as it falls to be 
performed by the shipowner, is prevented or delayed by some cause 
excepted in the contract (o), the shipowner is excused for the failure 
or delay ( provided that he has taken all reasonable precautions 
to ensuro the due performance of the loading ((j'). The same 
principle ajiplies where the prevention or delay is attributable to a 
cause within the contemplation of the parties at the date of the 
contract (r), 

288. Apart from custom or special contract, it is the duty of the 
charterer or other shipper, at hte own expense, to bring the goods to 
the side of the ship, within reach of her tackle («), and to deliver 
them there to the shipowner, or to his servants authorised to take 
delivery on his bohalf (<). If, therefore, the ship is lying at a wharf 
the shipper must deliver the goods alongside ; he is not entitled simply 
to deposit them on the wharf at some distance from the ship and to 
require the shipowner, at his own expense, to provide the necessary 
labour for removing them from the place of deposit to the ship (a). 
If the ship is lying at anchor during the loading, so that the goods 
have to be taken out to her in lighters, it is the duty of the shipper to 
provide the necessary lighters and to pay the expenses of lightering 
the goods (6). The shipowner or his servants may, however, 

(l) Furness v. Tennant, Sons ifc Oo. (1892), 66 L. T. 636, C. A. But the 
chaTtorer may bo precluded from complaining if the shipowner’s inability to 
carry a full cargo is duo to the methods of loading adopted, of which the 
ohai’toror was cognisant and to which he made no objection {HovUl v. 
Stephenson (1830), 4 C. & P. 469). 

(m) See p. 101, <mte. As to the effect of a statement as to the ship’s 
capacity, see Fust v. Bowie (1804), 6 B. & S. 20, Ex. Ch. ; Soeieta 
Anonyma Ungherese di Arma/nento MariUimo Oriente v. Tyser Idne, Lid. 
(1902), 8 Com. Cas. 25; and see p. 91, ante. 

(n) The Norway" (Owners) v. Ashhurner, The Norway" (1865), 3 
Moo. P. C. C. (N. s.) 245. 

(o) See p. 107, ante; compare Philpott;v, Swann (1861), 11 C. B. (n. s.) 
270. 

(p) Oeipel V. Smith (1872), L. R. 7 Q. B. 404; compare Hoequard v. 
R., The Newport" (1868), *6 W. R. 310, P. C. ; Atkinson v. Ritchie 
(1809), 10 East, 530. 

(g) See pp. 116, 177 etseq,, ante. 

(r) Cunningham v. punn (1878), 3 C.cP. D. 443, C. A. 

(fi) Holman db Sons v. DasnUrea (1886), 2 T. L. R. 607, C. A. The lifting 
of the goods to the tackle must be done by the shipper’s men (iMd.). 
The principles goveniing delivery to the ship are the same as those 
governing delivery to the consignee at the port of discharge; compare 
pp. 265 et seq , post. 

(f) Mcbckenzte v. Rowe (1810), 2 Can^. 482; Cobban v. Downe (1803), 
5 Esp. 41 ; Olengarnook Iron cmd Steel Co. v. Cooper db Co. (1895), 22 R. 
(Ct. of Sesa.) 672. 

(a) Fletcher v. Qillespie (1826), 3 Bing. 636. Nor can he require the ship- 
owner to prepare the cargo for shipment, as, for instance, by pressing 
bales of wool (Oockhum v. Alexander (1848), 6 C. B. 701, where evidence of 
custom was rejected). 

(h) Trindade t. Levy (1861), 2 P. &; F. 441. 
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cfonsent to accept delivery ot the goods before they are aetnally Bbot.s. 
brought alongside, and in this case the necessarv expenses of removal The 
to the ship will be borne by the shipowner (c). Thus, where the Loading, 
ship has to be loaded afloat, the oharfcerparty may provide that the 
goods are to be taken from the shore to the ship at the shipowner's 
expense (d), and there may be a custom of the port of loading to the 
same effect (c). Any such custom is, however, excluded by an 
express provision of the charterparty that the goods are to be 
delivered alongside by the charterer (/). An agreement on the 
part of the shipowner to bear the expenses of removal is not to be 
inferred from the mere fact that he has provided the necessary 
labour for the purpose upon the shipper's refusal to do so {g). 

289. Upon delivery the shipper’s responsibility ceases, since he Effect of 
has fulfilled his contract {h). If the goods put on board are 
destroyed through any cause, he cannot be compelled to replace 

them (i) ; and, if it becomes necessary to unload the ship for some 
temporary purpose, the shipowner must bear the expenses of 
unloading and reloading (A;). The shipper is entitled to demand 
redelivery of the goods shipped if he is refused a bill of lading (Q; or is 
tendered a bill of lading of improper form (m) ; he cannot, however, 
demand them in any other case without paying the freight which 
would have been earned by their carriage (n) and indemnifying the 
master against the consequences of having signed a bill of lading 
for them ( 0 ). In the case of the charterer payment of freight is 
not a necessary condition precedent to redelivery, since his 
obligation under the charterparty to ship a cargo revives (p). 

290. Until delivery the goods remain at the shipper’s risk (q). Riak during 
If, therefore, lightering is necessary, the risks of the transit from ^eliveiy. 


(c) British Columbia Saw- Mill Co. v. Ncttleshvp (18C8), L. E. 3C.P. 499; 
Holman <& Sons v. Dasnihtes (1886), 2 T. L. B. 607, C. A. 

(d) Nottehohn v. Richter (1886), 18 Q. B. D. 63, C. A. ; compare Wiener 
V. Wilsons and Furness-Leyland Line (1910), 16 Com. Cas. 294, C. A. 

(e) Scruiton v. Childs (1877), 36 L. T. 212. 

lf\ Compare The Nifa, [1892] P. 411, doubting the construction placed 
upon the particular contract in Scruiton v. Childs, supra. 

(g) Fletcher v. Oillespie (1826), 3 Bing. 636. 

(i) Strugnell v. Friearichsen (1862), 42 C. B. (n. 8.) 462 (whore the goods 
having been landed owing to a casualty to the ship and forwarded by 
another ship to their destination, it was held that the charterer could not 
be compelled to ship another cargo); compare Smith v. Wilson (1807), ft' 
East, 437. 

{i) Jones v. Holm (1867), L. E. 2 Exch. 336. 

ih) General Steam Navigation Co. v. Slipper (1862), 11 C. B. (N.8.) 493. 

{1) Falk V. Fletcher (1866), 18 C. B. (N. 8.) 403. 

(w) Peek V. Larsen (1871), L. E. 12 Eq. 378; Armstrong v. Allan 
Brothers Jb Co. (1892), 8 T. L. R. 613. If the shipowner alters the 
destination of the ship after shipment, he must give speclQc nottoe of the 
alteration to the shippers {Peel v. l*i'ice (1816), 4 Camp. 243, where the 
» sMpper was held entitled to recover the excess premium charged on his 
poncies), who, in this case, are, it seems, entitled to demand redelivery. 

(») TvnddU v. Taylor (1864), 4 E. & B. 219. 

(o) Davidson v. Gwynne (1810), 12 East, 381 ; Tindall v. Taylor, supra. 

Ip) Thompson v. SmaU (1846), 1 C. B. 328 ; Be Child, Ex parte Nffholm 
(1873), 2 Asp. M. L. C. 166. 

(5) Compare p. 202, past. 
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shore to ship fall upon him and not upon the shipowner (r). Wh^e 
there is a charterparty, the duty of the charterer to provide 
a cargo in accordance with his contract is not wholly discharged 
until he has actually delivered to the ship the whole of the cargo 
contracted for (.s). It is immaterial that he has fulfilled the con- 
ditions precedent to the loading and has his cargo in readiness (t). 
If, therefore, tlie actual operation of loading is delayed, interrupted, 
or prevented through the intervention of any cause whatever (a), he 
is, unless he has some lawful excuse, responsible in damages for any 
detention of the ship beyond the time allowed for loading (b) or for 
any loss arising from deficiency in the quantity delivered (c), and 
may, in addition, where he is wholly unable to deliver his cpgo to 
the ship within such time, discharge the shipowner from his duty 
to receive the cargo (cZ). 

The charterer is excused for failure or delay in loading in the 
following cases, namely 

(1) Where the delay or failure is attributable to the shipowner’s 
inability, without lawful excuse, to perform his part of the loading, the 
charterer is not responsible («). In this case he is entitled to receive 
from the sbipowiier any damages sustained in consequence of such 
delay or failure (/). Where, however, the loading is to be performed 
by the shipowner and the charterer jointly, the charterer is not 
excused (g) unless he is in fact prevented from performing his part 
by reason of the shipowner’s inability to perform his own part of the 
operation (h). If the shipowner repudiates the charterparty 


(r) NoUebohn v. Hichter (1886), 18 Q. B. D. 63, C. A., 'per Lord KsJUin, 
M.R., at p. 65. 

(«) Elliott V. Lord (1883), 6 Asp. M. L. C. 63, P. C. ; Chrktoffersen v. 
Hansen (1872), L. B. 7 Q. B. 509 (where a cosser clause was held not to como 
into operatiou until after the loading had been completed). As to the effect 
of a cesser clause upon the liability to load, see, further, pp. 133, 134, ante. 

It) Barker v. Hodgson (1814), 3 M. & S. 267. 

(a) Even though the charterer is not responsible for the delay {Adams 
y. Royal Mail Steam Packet Go. (1858), 5 C. B. (n. s.) 492 ; Barret v. 
Dutton (1815), 4 Camp. 333 ; Watson Brothers Shipping Co. v. Mysore 
Manganese Co. (1910), 15 Com. Cas. 159; Ahohurch Steamship Go, y. 
Stinnes, [1911] S. C. 1010). 

{h) Lawson v. Burness (1862), 1 H. & C. 396 ; Ashcroft v. Crow Orchard 
Colliery Co. (1874), L. B. 9 Q. B. 540 ; 'the Village Belle (1874), 30 L. T. 
232; Jones y. Adamson (1875), 1 Ex. D. 60; Elliott v. Lord (1883), 

6 Asp. M. L. C. 63, P. C. ; Monsen v. Macfarlane Co., [1895] 2 Q. B. 
662, C. A. ; Potter (John) dt Co. y, Burrell dt Son, [1897] 1 Q. B. 97, 
0. A. ; Jackson v. Calloway (1838), 6 Bing (n. c.) 71 (whore a different port 
of loading wab substituted by agreement^ ; compare Blech v. BalUras (1860), 

3 E. & E. 203. 

(o) Kirk V. Qihhs (1857), 1 H. & N. 810 

(d) Wilson and Coventry v. Thoresen's Linie (1910), 16 Com. Cas. 262 ; 
see p. 196, ante, 

(e) Seeger v. Duthie (1860), 8 C. B. (n. s.) 46; Harris v. Best, Ryley 
dt Co. (1892). 68 L. T. 76, C. A. ; Taijlor v. Clay (1846), 9 Q. B. 713; 
Harris v. Haywood Gas Coal Co (1877), 14 So. L. B, 606. 

(/) Carali v. Xenos (1862), 2 F. & F. 740 ; conmare Welch, Perrin dt Go, « 
V. Anderson, Anderson ds Co. (1891), 7 Asp. M. L. C. 177, C. A. 

ig) Budgett dt Co, y. Binnington ^ Co,, [1891] 1 Q. B. 36, C. A. 

(ft) Harris v. Best, Ryley Co„ supra ; compare Benson v. Bhint 
(1841), 1 Q. B. 870; Bradley y. Goddard (1863), 3 F. & F. 638; and 
see, further, p. 273, post. 
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altogether, the charterer is discharged from his obligation to load, Ssct.b. 
and need not ship his goods even though the shipowner subsequently The 
offers to accept them (i). ^ Loading. 


(2) Where the delay or failure in loading is attributable to a cause ( 2 ) coi^. 
within the contemplation of the parties at the time when the charter- plated cause ; 
party is made, the charterer is not responsible (fc). 

(3) Where the performance of the contract has become unlawful, (S) perform- 

the charterer is released from his obligation to load (1). unlaw- 

(4) Where the delay or failure in loading is attributable to some * 
cause expressly excepted by the contract, the charterer is not 
responsible (vi). The ordinary exceptions of the charterparty 
inserted for the protection of the charterer (n) do not apply, unless 
the charterer is ready with his cargo and is in a position to 
commence the actual operation of loading (o). Thus, where the 
cargo is stored at a place some distance from the ship, and the 
charterer is prevented by some excepted peril from bringing it 
alongside the ship, he is not excused unless it is clear that the 
parties contemplated that the cargo would bo stored in that place, so 
that its conveyance thence to the ship is to be regarded as part of 

the operation of loading (p). In no case, however, is the charterer 
protected if ho is himself in default (q). 

The destruction of such goods as have already been put on board Destruction 
does not discharge the charterer from his duty to complete the goods, 
loading (?•), even though such destruction is due to an excepted 
peril {s). Since, however, the delivery of the goods destroyed lias 
discharged him pro taiito, he cannot be required to load other goods 
to take their place (t), nor, apparently, can he claim the right to 


(i) Danube and Black Sea Bail, Co. v. Xenos (1863), 13 C. B. (n. s.) 
825. As to the effect of a refusal on the part of the charterer, compare 
p. 196, ante, p. 208, 'poet. 

{k) Cunningham v. Dunn (1878), 3 C. P. D. 443, 0. A., following Ford v. 
Cotesworth (1870), L. R. 5 Q. B. 544, £x. Oh. ; compare Little v. Steven- 
son dt Co., [1896] A. C. 108 ; Leidemcmn v. Schulte (1853), 14 0. B. 38 ; 
King v. Ilinde (1883), 12 L. R. Ir. 113 ; and contrast Hudson v. Clement- 
son C1856), 18 C. B. 213. 

(Z) Beid V. Hoskins (1856), 6 E. & B. 953, Ex. Ch. 

(m) Adamson v. Newcastle Steam- Ship Freight Insurance Association 
(1879), 4 Q. B. D. 462 ; Petersen v. Dunn db Go. (1895), 43 W. R. 349 ; 
Larsen v. Sylvester db Co., [1908] A. C. 295 ; Craujord and Bowat v. Wilson, 
Sons db Co. (1896), 1 Com. Cas. 277, C. A. If the ship is already on 
demurrage, the exception does not apply unless specially made applicable 
{Lilly db Co. v. Stevenson db Co. (1895), 22 R. (Ct. of Scss.) 278). 

(w) See pp. 129 et sea., ante. 

(0) The Village BeUe (1874), 30 L. T. 232; Kay v. FieU (1882), 10 

Q. B. D. 241, C. A. ; Qramt db Co. v. Coverdcde, Todd db Co. (1884), 9 App. 
Cas. 470 ; compare Be Bichardsons and Samuel {M.) db Co., [1898] 1 Q. B. 
261. C. A. ^ 

ip) See p. 192, amie. 

Iq) Be Bichardsons and Samuel (M.) db Co., supra (where, in consequence 
, of an accident on the railway, which was covered by the exception, 
the charterer had discharged bis own labourers and thus delayed the 
loading). 

(r) dones v. Hohn (1867). L. R. 2 Exch. 335. 

(«) Ai^en, Lilhwm db Co. v. Emsthausen db Co., [1894] 1 Q. B. 773, C. A.; 
compare Weir <9 Co. v. Oirvin ds Co., [1900] 1 Q. B. 46, C. A. 

(1) Jones V. Holm, supra. 
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do so (a) ; in this case the shipowner is entitled to fill the space left 
vacant by shipping goods for his own benefit (ft). 

291. The shipowner’s responsibility attaches as soon as the 
goods are received by his servants (c). It is his duty, apart from 
special contract or usage (d), to have the goods put on board and 
duly stowed in the holds or other places provided for the purpose, 
and to pay the expenses of so doing, including the cost of con- 
veyance to the ship, where delivery is taken before they are brought 
alongside (^). The goods are then at his risk, and, except in so far 
as he has some lawful excuse (/), he is liable if they are lost or 
damaged after they have come to his hands (g). His liability being 
thus absolute, it is unnecessary, in a sense, to consider what are 
his duties in connexion with the loading, since it is immaterial 
whether the loss or damage is attributable to his negligence in per- 
forming such duties (ft) or to some accidental cause beyond his 
control (i). He cannot, however, claim the benefit of any exception 
in the charterparty unless he has duly performed his duties in con- 
nexipn with tJie loading (ft), except in so far as he has been pre- 
vented from doing so by the cause specified in the exception (Z) ; 
nor can he hold the charterer responsible for the detention of the 
ship where the delay in loading the ship is attributable to his own 
default (w). 


(a) This seems to follow from the fact iliat the shipowner is equally 
discharged pro tanto by his receipt of the original goods 

(b) Aitlcen, Lilburii db Ca. v. Ernsthaiisen Co,, [1894] 1 Q. B. 773, 
C. A. (where it was held that freight thus earned was not to bo taken into 
account in measuring the damages upon the charterer’s refusal to complete 
the loading). As to the payment of advance freight, see Weir Co, v. 
(Hrvin cfc (Jo., [1900] 1 Q. B. 45, C. A. 

(c) Cobban v. Downe (1803), 6 Esp. 41 ; Fragano v. Long (1825), 4 B. dcC. 
219; Bntish Columbia 8aw-Mill Vo. v. Nettleship (1868), L. R. 3 C. P. 
499 ; Grant db Co, v. Coverdale, Todd db Co. (1884), 9 App. Cas. 470, per 
Lord Selborne, L.C., at p. 476. 

(d) See p. 199, ante, p. 206, post, 

(«) Uolman db Sons v. Dasnihres (1886), 2 T. L. R- 607, C. A. 
if) The exceptions in the charteiparty apply if delivery is taken along- 
side, though the loss takes place before the goods are actually placed oix 
board {Pyman v. Burt (1884), Cab. & El. J207) ; compare The Carron Park 
(1890), 15 F. D. 203, where the goods were damaged before sailing; The 
Southgate, [1893J P. 329 ; but see DampskibsselsJcahet “ Skjoldborg ** v. 
Oalder db Co. (1911), 17 Com, Cas. 97, where, owing to the form of the con- 
tract, the goods were held to bo at the shipowner’s absolute risk till 
actually put on board. If the shipowner by his contract undertakes to 
accept the gbods at a distance and to epnvoy them to the ship, his liability 
during the conveyance is, apart from any special term in the contract, 
apparently that of an ordinary bailee {Nottebohn v. Bichter (1886), 18 
Q. B. D. 63, C. A., per Lord Esher, M.R., at p. 65). But the conveyance 
to the ship may be part of the voyage contracted for {Wiener v, Wilsons 
and Fumess-Leyland Line (1910), 15 Com. Cas. 294, C. A.). 

if) British Columbia Saw -Mill Co. v. Nettleship, supra ; Cobban y, Downe, 
supra; Fragano y. Long, supra; MorewoodY.Pollok ^853), 1 £. & B. 743. 
(ft) See p. 203, post. * 

(i) See p. 204, post. 

(k) The Oquendo (1878), 38 L. T. 161. 

(Z) The Duero (1869), L. B. 2 A. &£. 393 ; Normal v. Binmn^n(1690), 
26 Q. B. D. 476 ; The Carron Park (1800), 16 P. D. 203. 

(m) Earvis v. Best, Ryley db Co. (1892), 68 L. T. 76, C. A. ; compare p. 2?2« 
post. 
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293. It is the duty of the shipowner, except where he engages a 
stevedore for the purpose, to employ a master who is competent to VhB 
supervise the operation of loading (n), and, if the master is guilty Loading, 

of neg^gence in that behalf, the shipowner is responsible (o). Duties of 
Suitable tackle must be provided for the purpose of hoisting the shipowDor. 
goods on board and lowering them into the holds (jp), and efficient 
ipen must be employed to work the tackle and to stow the goods (7). 

The goods must be stowed with due care and skill (?'), any 
dunnage («) that may be required for the purpose of protecting 
them during the voyage being provided (t). If they are improperly 
stowed, and are in consequence destroyed or damaged by some cause 
which would not have been able to operate but for such improper 
stowage, the shipowner is not protected by an exception which 
covers the actual cause of the destruction or damage (a). Thus, 
where goods fetch away in a storm and are broken, the shipowner 
cannot rely upon an exception that he is not to be accountable for 
breakage if it is shown (2^) that the loss was consequent on the 
negligent manner in which they were stowed (c) ; where casks are 

{n) Anglo-Afriean Co, v. Lamzed (IS66), L. R. 1 C. P. 226 (where the 
charterer failed to appoint a stevedoie as required by the charterparty 
and the master accordingly supervised the loading) ; Swainston v. QarrieJc 
(1833), 2 L. J. (EX.) 255. 

( 0 ) Sandeman v 8cun‘ (1866), L. R. 2 Q. B. 86, The master is himself 
responaible to the shipper (Oof v. Clinkard (1750), 1 Wils. 282, n. ; BJmkie 
V. 8tembvid(je (1859), 6 C. B. (n. s,) 894^, 911, Ex. Ch.). He is also respon- 
sible to the sliipowner where, but only where, ho is personally guilty of 
negligence (BlaiHe v. Stemhridge, supra; Swavnstorh v. Garrick, supra). 

Where, however, the stevedore is the servant of the ohartoror, the master is 
not responsible, either to the shipper or to the shipowner, for the steve- 
dore’s negligence (Blaikie v. Stembridge, supia ; Stoainston v. QarrieJe^ 
sttpra) ; see p. 207, post. 

ip) Abbott on Shipping, 5th ed., p. 224; 14th ed., p. 504. 

a A sufficient number of persons must also be employed to protect the 
3 on board agairwi theft; see Morse v. 8lue (1671), 1 Vent. 190, 238 ; 

Bich V. Kneelamd ( 1613), Cro. Jac. 330 ; Abbott on Shipping, 6th ed., p. 223 ; 

14t}i ed., p. 503 As to the effect of an exception against theft, see pp. 1 13, 

114, ante, 

(r) Swainston v. Garrick, supra; Gillespie y, Thompson (1856), 6 £. &B. 

477, D. ; AnglO‘ African Go. v. Lamzed, supra; Furness v. Tennant, Sons dt 
Co. (1892), 66 L. T. 635, C. A . ; compare Zipspy. UiU (1868), 1 F. & F. 670. 

As to the statutory provisions relating to gram oaigoes, aeepp. 80, 81, mte, 

(«) That is, pieces of wood placed against the sides and bottom of the 
hold, to preserve the cargo from the effects of leakage ; but other articles 
may be used, such as mats (Hogarth v. Walker, [1900] 2 Q. B. 283, C. A.), 
and, probably, cargo (The Marathon (1879), 40 L. T. 163, 166). 

(t) AbbottonShipping, 6thed.,p. 224; 14th ed.,p. 604; The Gressington, 

[1801] P. 162. As to the duty of providing broken stowage, seep. 103, ante, 

(a) But an express exception against negligence will proteot him, if 
framed in terms wide enough to cover negligent stowage (The Buero (1869)> 

L. R. 2 A. & E. 303) ; see p. 204, post, ^ 

(6) The burden of proof is on the shipper (Muddle v. {1840), 9 
C. & P. 380 ; Ohrloff v. BrUcall, The ** Helene ” (1866), L. R. 1 P. C. 231 ; 

• Czech Y Steam Navigation Co. (1867), L. B. 3 C. P. 14; The Prosperino 
Palasso (1873), 29 L. T. 622 ; The Ida (1875), 32 L. T, 641, P. C. ; Moes, 

Moliore and Tromp v. Leith and Amsterdam Shipping do, (1867), 6 Macmh. 

(Ct. of Sees.) 988 (followed in Horselev y, Baxter Brothers d The 
kespw ** (1893), 20 B. (Qt. of Sees.) 333) ) ; but tSBo The Alexandra (1866), 

14 L.T. 742. 

(e) Phillipe V. Clark (1667), 2 C. B. (V. s.) 166. 
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Seot. 8. strained through the pitching of the ship in heavy weather ctnd 

The allow their contents to escape, he is responsible if the casks were 

L oadin g, badly stowed, in spite of an exception in the contract against perils 
of the sea (d), or even against leakage (e), though he would have 
been protected by such exception if he had not been in default (/). 
The same ))rmciple applies where goods of different kinds are 
stowed eitlior in contact or in close proximity to each other, and the 
goods of one of the kinds are in consequence injuriously affected by 
the proximity of goods of another kind (<g). Thus, if barrels con- 
taining ]i(]uids are stowed along with goods which are liable to heat, 
and, in consequence of such goods heating, the barrels are caused 
to become leaky so that their contents escape and are lost, the ship- 
owner is guilty of negligence if such heating and consequent 
leakage ought reasonably to have been foreseen by him {h), since it 
was his duty to guard against the consequences by stowing the two 
parcels of goods in places where they could not affect each other (i), 
and, being guilty of negligence in the performance of this duty, he 
cannot claim the protection of an express exception against 
leakage (A). If, on the other hand, he was ignorant of the conse- 
quences that might ensue from the proximity of the two parcels, 
and could not reasonably be expected to fiu-esee them, he is not 
guilty of negligence, and may therefore rely upon the exception (1). 
if there is no exception in the contract applicable to the cause of 
loss, no question of negligent stowage arises ; however masterly the 
mode of stowage may have been ho is responsible, since the goods 
are at his risk(7a)' Thus, the ordinary exceptions against heating, 
leakage or the like apply only to the actual goods which heat or 
leak ; they do not cover the loss wdiich other goods sustain in con- 
sequence of such heating or leakage (n). For this purpose a special 
Exception. form of exception is required. - Sometimes the contract expressly 
provides that the shipowner is not to be responsible for negligent 
or improper stowage (o), or it may be framed in terms sufiSciently 
wide to cover it (p); liut the ordinary negligence clause is not 
sufficient (q). 

(d) The Catherine Chalmers (1874), 32 L. T. 847 ; The Ville de VOrienU 
(1800), 2 L. T. 62. 

(6) Phillips V. Clark (1867), 2 C. B. (N. *a.) 156. 

If) The Catherine Chalmers^ supra ; Phillips v. Clark, supra ; Chtesman 
db Co, V. Steamship Modena (Owners), The Modena (l^ll), 16 Com. Cas. 293. 

(p) Maekill v. Wright Brothers Co. (1888), 14 App. Cas. 106 ; Bavn v. 

Ottm/ord (1879), 4 C. P. D. 182, C. A. ; The Figlia Maggiore (1868), L. R. 

2 A. & £. 106 ; compare The Freedom^ ’* (1871), L. R. 3 P. C. 694. 

(h) Ohrloff V. Brismtl, The “ Helene (1866), L. R. 1 P. C. 231. ‘ 

(i) The Alexandra (1866), 14 L. T. 742. 

(k) Ihtd. ; Ohrloff v. Briscall, The “ Helene,^* supra. 

(l) Ohrloff V. Briscall, The “ Helene,” supra. 

(m) Oilkspie v. Thompson (1866), 6 E. & B. 477, n. ; Alston v. Herring 
(1866), 11 Exch. 822 ; itayn v. Culliford, supra (w^here there was negligent 
stowage). 

(n) Thrifty. YouU dt Co. (1877). 2 C. P. D. 432; The Nepoter (1869), ' 
L. R. 2 A. & E. 376 ; see p. 116, ante. 

(o) Bond, Conolly {& Co. v. Federal Steam Navigation Co. (1906), 22 
T. L. R. 086, C. A. 

(p) The Buero (1869), L. R. 2 A. & E. 303 ; BaerseJman v. Bailey, [1896] 

(g) For note (g) see p. 205, post. 



Past VlI.--<CijBBiAOB or Qoovs. , HIIS 

293. The goods shipped must be stowed in the jproper plaqes pro- saar. «' • . 

vided for the purpose (r). The shipper has no right to claim the Tbs 
use of any other part of the ship («), nor can the shipowner insist on KsWt dtng . 
stowing them elsewhere (t). It, apart from agreement, he does so, 

he is relponsible for any loss or damage sustained by the, goods, stowsg«> 
and cannot rely upon any exception of the contract to exenipt him 
from responsibility (a). The deck is not a proper place of Deck cargo, 

stowage (t), and the shipowner is not entitled to stow goods on 
deck(<!), except in the following cases, namely : — 

(1) Where a usage of trade has sanctioned the practice (d). It is 
not sufficient that it is usual, unless the shipper expressly stipulates 
to the contrary, to carry the particular goods on deck (e). 

(2) Where the master has the shipper’s consent to stow the goods 
on deck (/). There may have been an express term of the contract 
to this effect (^); and it seems that the shipper’s consent may 
be implied from his conduct, as where he sees the goods stowed on 
deck and makes no objection (ft), oy from the nature of the goods 
being such that they cannot bo stowed below deck {i). 

294. If the contract provides that the charterer is himself to When ship- 
load the goods and to be responsible for their proper stowage, the 
shipowner is clearly not liable for bad stowage (fc). Nor is he liable 

where the charterer or his agent (Z) is present during the operation 

2 Q. B. 301, 0. A. ; Normmt v. Binni/ngion (1890), 26 Q. B. D. 475; 
comxtaro Qood v. London Steani’Ship Owners' Association (1871), L. B. 6 
C. P. 563, per Willbs, J. 

(q) flayn v. Culliford (1879), 4 C. P. D. 182, C.’ A. (where a further 
clause that the master, olhcers and crew in the transmission of the goods 
should bo considered the servants of the shipper, owner, or consignee was 
held not to atfcct the shipowner’s responsibility for negligent stowage) ; 

The Ferro, [18931 P- 38. 

(y) Royal Exchange Shipping Go. v. Dixon (1886), 12 App. Caa. 11 ; 

Steamship Calcutta Go., Lid, v. Weir (Andrew) rfr Oo., [1910] 1 K. B. 769. 

(«) Mttcheson v. Nicol (1862), 7 £xch. 929; Neill v. Ridley (1864), 9 
Exoh. 677; Wills c£f Go, v. Burrell <9 Son (1804), 21 R. (Ct. of Sess.) 627. 

(i) Compare Jardme, Matheson cO Go. v. Clyde Shipping Go., [1910] 1 
K. B. 627. 

(а) The Oquendo (1878), 38 L. T. 161 ; Bopal Exchange Shipping Go. 

V. Dixon, supra ; N email v. Royal Exchange Shipping Go. (1886), 33 W. B 
868 . 

(б) Qould V. Oliver (1840), 2 Man. & G. 208 ; Royal Exchempe Shipping 
Go. V. Dixon, supra. As to the statutory provisions relating to deck 
cargo, see pp. 70, 80, ante. 

(0) The shipowner may carry TOods on deck for his own benefit (NeUl 

V. Ridley, su^na). As to general average and goods carried on deck, see 
pp. 315 ef 8eq.,post • 

(d) Gould V. Oliver, supra ; compare Da Costa v. Edmunds (1815), 4 Camp. 

142, discussed in Milward v. Hibbert (1843), 3 Q. B. 120. 

(e) Royal Exchange Shipping Go. v. Dixon, supra. 

(/) Abbott on Shipping, 6th ed., p. 355; 14tn ed., p. 785. 

(^) Burton v. English (1883), 12 Q. B. D. 218, C. A. ; Wright v,**Marwood 
(1881), 7 Q. B. D. 62, C. A. ; Johnson v Ohwpmam (1865), 19 C. B. (n. s.) 

^ 663. 

(h) Qould y. Oliver, supra ; Royal Exchange Shipping Oo. v. Dixon, supra 
(where, however, in the special curcumstances of the case, it was hold that 
the goods were so placed at the shipowner’s risk). 

(t) Milward v. Hibbert, supra, per Lord Dbnmax, L. J., at p. 136^ 

(h) Compare The Oatherine Ohalmers (1874), 32 L. T. 847. 

(1) A lighterman employed to convey the goods to the ship is not the 
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8 B 0 V..A of loading, and, with full knowledge of t?hat is being dona, does not 
Viiti object either to the methods (m) or places (w) of stowage, or to ttie 
wading, manner in which the loading is earned oiit(o). 

Empiojinent 296 . Where the actual work of the loading is delegated to a 
of Btevedore, stevedore, the stevedore is, as a general rule, to be regarded as the 
servant of the shipowner, who, as being the person primarily 
responsible for the loading, is liable to the shipper (p), in the absence 
of an exception covering the stevedore’s negligence (( 7 ), for the 
manner in which the stevedore performs bis work (r), and also to the 
stevedore for his charges (s). The shipowner’s liability is not 
taken away by a provision in the charterparty that the stevedore is 
to be appointed by the charterer, since the shipowner’s duty to load 
the cargo remains, notwithstanding the charterer’s failure to appoint 
any stevedore (t), and the mere fact that the charterer is to appoint 
the stevedore is not iuconjistent with the existence of the relation 
of master and servant between ^the shipowner and the stevedore 
when appointed (a). As regards a shipper other than the charterer, 
this is clearly the case (b). Even as regards the charterer himself, 
the position appears to be the same (c). lie is not liable to pay demur- 
rage or damages for detention if the loading is delayed beyond the 
proper time through the negligence or default of a stevedore 
although the stevedore is nominated by him, on the ground that 
the Btevedore is, nevertheless, the shipowner’s servant (d) ; and it 
seems therefore that the charterer is entitled, on the same ground, 


oharterer’a agent for this purpose {Ths Figlia Maggiore (1868), L. B. 2 
A. & £. 106). 

(w) Ohrloff V. BrUcalt, The ** Helene'^ (1866), L. R. 1 P. C. 231; 
compare Major v. WhUe (1835), 7 C. & P. 41. 

(n) See p. 205, ante. 

( 0 ) The same principle applies where, owing to the method adopted, the 
ship is unable to carry the full quantity contracted for (Hovill v. SteTpheneon 
(1830), 4 C. & P. 460). A mere permission to load in a particular manner 
does not relieve the shipowner from the consequences of negligent stowage 
{Hutchinson v. Ouion (1868), 6 C. B. (K. s.) 149). 

(p) Where third persons are injured by the negligence of the stevedore’?^ 
servants, the stevedore {Bums v. PouUom {IS73)^ L. R. 8 C. P. 663), and 
not the shipowner {Murra/yy. Currie (187^), L. R. 6 C. P. 24), is, as a general 
rule, responsible ; see, further, titlee Master and Servant, Vol. XX., 
pp. 66, note (a), 149, 267 ; N^sglioence, Vol. XXI, p. 472, note (t). 

{q) Baerselmcm v. Bailey, [IB96] 2 Q. B. 301, C. A. If the stevedore is 
negligent, the shipowner is not protected by an exception against any 
act, neglect'or default of the pilot, master, or mariners in the navigation or 
management of the ship** (The Ferro, [1803] P. 38). 

(v) Swaineton v. Oa/mch (1833), 2 L. J. (ex.) 265. 

(a) Eastman v. Barrf (1870), 33 L. T. 800, C. A. 

(<) Anglo- Af Hearn Co. v. Lamzed (1866), L. R. 1 C. 

(a) Sieinmem 6s Co. V. Angier Line, [1891] 1 Q. B. 

▼. dh Co. (1898), 14 T. L. B. 256; compare Eastman v. Harry, 

supra ,• and see note (e), p. 207, poet. 

(b) jSemdeman v. Seurr (1866), L. R. 2 Q. B. 86 ; The 8t. Cloud (1863), « 
8 L. T. 54 ; Swaington ▼. Oai^h, supra ; Eastman v. Harry, supra ; 
The Ferro, supra. But the shipper may by his conduct predude 
himself from holding tbs' shipowner responsible (Major v. White (1635), 

7 C. & P. 41). 

( 0 ) See note^l^ p. 207, post. 

{eh EarrU y. West, ByUy 6 Co. (1898), 08 L. T. 76, 0. A. 


P. 226. 

619, 0. A. ; Andersen 



to hold the shipowner responsible il the goodct are imprepelly 
stowed by the stevedore acting as the shipowner's 8ervattt(e). 
The charterparty may» however, provide not merely that the etero^ 
dore is to be appointed by the charterer, but also that he is to be 
employed and paid by him (/). The stevedore is then to bis 
regarded as the servant of the charterer, who is, therefore, not 
entitled to hold the shipowner responsible for improper stowage (g). 
On the contrary, he is. himself responsible to the shipowner for any 
loss or damage which the shipowner may suffer in consequence of 
improper stowage, unless the charterparty contains a stipulation 
exempting him from responsibility in such a case (h ) ; and he is also 
responsible to the owners of any goods shipped which may be injured 
by reason of the improper stowage (t). 

Sud-Sbot. 4 » — The Measure of Damages (a). 

296. The charterparty may contain a provision for the payment 
of a specified sum as liquidated damages where the charterer, 
without lawful excuse, fails to provide the cargo stipulated for (ft). In 
the absence of any such provision, or where the sum specified»is to 
be regarded as a penalty (c), the damages are unliquidated (d), and 


(e) Back V. ^ord, (1862), 13 C. B. (n. s.) 90 (where the charterparty 
expressly provided that' the charterer was not to be responsible to the 
shipowner for bad stowage, and it was hold that the shipowner was therefore 
liable to the charterer for the stevedore’s negligence) ; OhfUyff v. BriscaU^ 
The ‘‘Uelene*' (1860), L. B. 1 P. C. 231, per Dr* Lushington, at p. 234; 
Earria v. Beef, Byley c9 Oo. (1892), 68 L, T. 76, C. A., per Lord ESHBB, 
M.B. ; Atidereen v. Orundall db Co. (1898), 14 T. L* R. 266; but see 
Murray v. Currie (1871), L. R. 6 C. P. 24, per WiiXBS, J. In Blaikie 
V. Stembridge (1869), 6 0. B. (n. s.) 894, 911, Ex. Ch., the action was 
brought against the master, and it was held that he was not responsible, 
as the stevedore was not his servant, but the view was expressed that the 
stevedore might bo the shipowner’s servant though appointed by the 
charterer. In The Catherine Chalmere (1874), 32 L. T. 647, the court pro- 
fessed to follow Blaikie v. Stembridge^ supra, and held the shipowner not to 
be responsible, though the charterparty expressly provided that the stowage 
was to be at the shipowner’s risk ; but it is submitted that the decision 
was incorreot ; compare The Ferro, [1893] P. 38. 

(/)■ See p. 206, ante. 

(9) Harris v. Best, EyUy db Co., supra, per Lord Esher, M.R. ; compare 
Boyal Mail Steamship Co. v. Madntyre Brothers db Co. (1911), 16 Com. Gas. 
231 (theft). But if the charterer is afterwards reimburse the steve- 
dore’s expenses by the shipowner, the stevedore is to be deemed, at least aa 
regards sliippers other than the charterer, to be the shipowner’s servant 
(Sandeman v. Scutr (1860), L. R. 2 Q. B. 86). 

(h) Harris v. Best, Byley db Co., eupra. As to an exception proteetmg 
the charterer, sec pp. 131 etseq., ante. 

(i) Swamston v. Carriok (1833), 2 L. J. (ex.) 255. 

(a) See also titles Carpiebs, VoL IV., pp. 17 et $m,, 91 et seq . ; Oohfliot 
OF Laws, Vol. VI., pp. 247, 248 ; Damages, Vol. X., pp. 901. $t sea. 

Heugh v. Escombe (1861), 4 L. T. 617 ; Fuller v. i8faffu/orA%(1809), 
11 East, 232 ; BeU v. PuUer (1810), 2 Taunt. 286 ; compare Sparrow v. 
Paris (1862), 7 H. & N. 694 ; see p. 135. ante. 

• (5) Winter y. Trimmer {1*162), 1 Wm. Bl. 395 ; Harrison y. Wright 
18 East, 343 ; compare Bayner y. BederiaJeHebolagei Condor, [1895] 2 
289. 

(d) Where the stipulated sum is payable in a partioular event, which ddec^^ 
not happen, the damages are unliquidated (0tantfor9t.v* LyaU (ISSOy^ 
Bing. 169). 
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SnOT^rS. the measure of damages is the estimated amount of freight which 

The would have been earned if the charterer had provided the cargo (e), 

Loading, less an allowance for the expenses which would have been incurred 
in earning it(/). A further allowance must be made if the ship 
has been able to find other employment, in respect of any profit 
arising out of such employment (<;) ; if such profit is greater 
than the profit which would have been earned under the charter- 
party, the damages will be nominal only (A). 

Seeking other How far the shipowner is bound to seek for other employment or 
to accept it, if offered by the charterer or by a third person, is a 
for the ship quegtion not free from doubt (i). Since a refusal on the part of 
the charterer to provide a cargo is not a final breach unless the 
shipowner elects to treat it as such, and the shipowner is therefore 
entitled to treat the charterparty, even after the refusal, as subsist- 
ing throughout the whole of the period allowed for loading (/c), the 
charterer has no cause of complaint if the shipowner, daring such 
period, declines to accept other employment from himself, since by 
accepting it the shipowner might be deemed to have exonerated and 
discharged the charterer from his original undertaking (Z) ; nor is 
the shipowner, during the period allowed for loading, bound to seek 
or to accept employment elsewhere, since, by his acceptance of such 
employment, he clearly indicates an intention to treat the charter- 
party as discharged {m). Where, therefore, he obtains employment 
for his ship after the expiration of the period allowed for loading, at 
a rate of freight lower than that offered or obtainable previously, 
the allowance to be made is to be calculated with reference to the 
freight actually earned, and not the freight which would or might 
have been earned if he had elected to treat the charterparty as 
discharged by the charterer’s refusal to load (n). Whether after 
the expiration of the period allowed for loading the shipowner is 
bound to find some employment for his ship, if possible, and 
whether the charterer is entitled to an allowance for the freight 
which might have been earned but for the shipowner’s default in 


(e) Westland v. Itohmson (undated), cited 2 Vern. 212 ; Abbot on Ship- 
ping, 5th ed., p. 200; 14th od., p. 678. Where the charterp^irty provider 
for the loading of different classes of goods at the charterer’s option at 
varying rates of freight, the average freight is to be taken c£uc>ulated 
upon the usual quantity carried upon such voyages [Thomaa v. Clarice 
and Todd (1818), 2 Stark. 450). 

(/) Smith V. M'Quire (1858), 3 H. & N. 554. It is no defence that the 
ship was afterwards lost on h|^r voyage so that, if the goods had been 
loaded, no freight would have been earned {Stephenson v. Price (1784), 
3 Doug. (K. B.) 353). 

ig) Smithy. M*Guvre^ 9 upra ; Pullery. Staniforth {IBOQ), 11 East, 232. No 
allowance is to be made where the contract expressly fixes a sum to be 
paid as liquidated damages {Bell v. Puller (1810), 2 Taunt. 285). 

(A) Staniforth v. LyaU (1830), 7 Bing. 169. 

(i) See note (o), p. 209, post. 

(k) JMd V. Iloskma (1856), 6 E. & B. 953, Ex. Ch. 

(Z) Harries v. Edmond (1846), 1 Car. & Kir. 686 ; Hudson v. Hill (1874), 
2 Asp. M. L. 0. 278 ; but see Wilson v. Hicks (1857), 26 L. J. (nx.) 242, 
where the question was left to the jury whether the master had acted 
^fjuireasonably In refusing the employment offered. 

’ Im) Aver^ y. Bowden (1866), 6 E. & B. 953, 962, Ex. Ob. 

(n) Harrtee y*. Edmonds, swpra. 
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refusing other employment or in taking no steps to seek it, are 
questions to which different answers have been given (o). It is 
probable, upon the principle that in assessing the damages for 
a breach of contract regard must be bad not only to wliat the 
injured party has done, but also to what he had the means of doing, 
and as a prudent man ought in reason to have done, to minimise 
his loss(p), that the shipowner is bound to do what is reasonable 
and to avail himself of any opportunity of employment that may 
present itself (q). The charterer must, in addition, pay any demur- 
rage which may have accrued due before his refusal to load (r). 

297. If the charterer, without lawful excuse, ships a less quantity 
of goods than that required by the charterparty (s), or if the goods 
shipped are not in accordance with the charterparty (t), the measure 
of damages is the difference between the freight actually earned, 
including any profit earned by carrying the goods of third 
persons (u), and the freight that would have been earned if the 
charterer had fulfilled his obligation (a). Such damages are usually 
known as dead freight (6). 

298. Where the shipowner, without lawful excuse, fails to Idad 
the goods stipulated for, whether by reason of the non-arrival of 
the ship within the period allowed for loading or otherwise, two 

(o) It was suggested that he was not bound to seek for employment 
in Smith v. M*Quire (1858), 3 II. & N. 554, per Maktin, B., at p. 567 ; and 
that ho was bound to do so in Harries v. Edmonds {184^5), 1 Car. & Kir. 
686; Wilson v. Ilicks (1867), 26 L. J. (ex.) 242 (where the lay days had 
not expired); Bradford v. Williams (1872), L. R. 7 Exch. 269, per 
Buamwell, B., at p. 262 ; Gabarron v. Kreeft, Kreejt v. Thompson (1876), 
L. E. 10 Exch. 274. In Thompson v. Inglis (1813), 3 Camp. 428. it was 
held that the shipowner was not bound to wait after the day fixed in the 
charterparty for sailing, though the charterer offered him a cargo if the 
ship would wait, but, as the day fixed was the day when the convoy passed 
the port of loading, the risk of capture would have been increased if she 
had waited, and the course proposed was therefore not reasonable. 

(p) Frost V. Knight (1872), L. R. 7 Exch. Ill, Ex. Ch., per Cockburn, 
C.J\, at p. 116 ; sec, generally, titles Daitages. Vol. X., pp. 331 et seq. ; 
Sale op Goods. Vol. XXV., pp. 268 et seq, 

{q) Bradford v. Williams^ supra ; compare Abbott on Shipping, 5th ed., 
p. 428 14th od., p. 867. 

(r) Saxon Steamship Co, v. Union Steamship Co, (1900), 9 Asp. M. I». C. 
114, H. L., where it was held that demurrage was payable also after the 
date of refusal until the ship, with reasonable dispatch, obtained other 
employment. 

(s) Steamship HeathfieldCo.y, Bodenacher (1896), 2 Com. Cas. 55, C. A.; 

Abbott on Shipping, 5th ed., p. 277 ; 14th ed., p. 672 ; compare v. 

Noell (1061), 1 Keb. 100. 

{t) Young v. Canning Jarrah Timber Co, (1899), 4 Com. Cas. 96. 

. (u) Abbott on Shipping, 5th ed., p. 278; 14th ed., pp. 672, 673. 

(a) Yowng v. Canning Jarrah Timber Co., supra ; AitJeen, Idlbum & Co, 

V. Emsthausen Js Co,, [1894]1 Q. B. 773, C. A. (where, however, the charterer 
was held not to be entitled to be credited with the freight earned by shipping 

g oods on the shipowner’s account to replace goods destroyed after shipment, 
only with the freight earned by shipping goods after the charterer’s failure 
to complete the loading). If on the charterer being unable to complete the 
loading the shipowner fi!tffi up the ship with his own goods, the charterer 
cannot afterwards claim them {Li^eU v. Williams [1S46), 4 Hare, 456, 404). 

(6) This phrase includes unliquidated damages {McLean v. Fleming 
(1871), L. R. 2 So. & Div. 128, approved in Kish v. Taylor, [1912] A. C. 
004), and is not confined to liquidated damages, as was hold in Pearson v. 
fhsehen (1864), 17 C. B. (n. S.) 362, and Gray v. Carr (1871), L. R. 6 Q. B. 
622, Ex. Ch. As to the lien for dead freight, see pp. 134, 136, ante. 
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factors have to be taken into consideration in measaring the 
damages (c), namely : — 

(1) The value of the ship to the charterer. The measure of 
damages is the estimated amount of bill of lading freight which the 
charterer would have been able to obtain from shippers at the port 
of loading if the ship had been available at the proper time, less 
the amount of the chartered freight (d). If he is compelled to 
charter another ship in order to carry out his engagements, and, in 
consequence of a rise in freight, has to pay a larger amount of 
freight, the measure of damages is the difference between the 
amount of freight actually paid and the chartered freight (e). 

(2) The value of the goods to the charterer. If owing to the 
shipowner's default the charterer is compelled to pay a higher 
price to obtain a cargo than he would have had to pay if the ship 
had been available at the proper time, he may recover, in addition 
to any increased freight, the increase in the price of the cargo (/)• 
If no ship is available at the port of loading, so that the charterer 
is unable to carry his goods to tho port of discharge, the damages 
are to be measured, not by the freight, but by the market price of 
the goods at the port of discharge at the time when they should 
have arrived, less the price payable at the port of loading at' the 
time when the loading should have taken place (e;). If, however, 
the goods are afterwards brought in by another ship, their market 
price at the port of discharge at the time of arrival must be 
substituted for the price at the port of loading (h). 

299. The same principles are to be applied in measuring the 
damages where the shipowner loads part of the goods but fails to 
load them all (i). In this case tho shipowner is nevertheless entitled 
to recover freight upon the quantity actually carried, and the 
charterer must counterclaim in respect of any right' to damages 
for his failure to load (k), 

300. The charterer is not, as a general rule, entitled to recover 


(c) Where the contract provides for the payment of liquidated damages, 
the charterer need not prove actual damage {Sparrow v. Faria (1862), 
7 H. &N. 694 ; compare Sharp v. Oibh» (1857), 1 H. & N. 801) ; but the 
sum stipulated for is not payable unless the shipowner is guilty of the 
particular default contemplated by the stipulation {ValevUe v. Gibha 
(1859), 6 G. 13. (N. 8.) 270 ; Seeger v. J)uth%c (1860), S C. B. (y. s.) 45); 
compare title Damages, Vnl. X., pp. 320 et aeg, 

{d) See Hadley v. Baasendale (1854), 0 Excli. 341 ; WiUaon Steamship Co., 
Ltd. y. M^n'yweather Co., Ltd. (1913), 108 L. T. 423; and compare The 
Argentino 13 P. 191, "0. A., per Bowen, L.J., at p. 201, affirmed 

(1889), 14 App. Caa. 510; The Okehampton (1913), 29 T. L. R. 731, C. A. 

(e) Featheraton v. WUkiaaon (1873), L. R. 8 Exch. 122 ; Nelson {Thomas] 
dt Sons v. Dundee Boat Coast Steam Shipping Co., Ltd., [1907] S. C. 927. 

(/) Featherston v. Wilkinson, supra; compare Welch, Perrin d‘ Co. v, 
4nd^^on, Anderson d Go. (1891), 7 Asp. M. L. C. 177, 0. A. 

(g) Stroms Bruks AkUe Bolag v. Hutchison {John and Peter), [1905] 
A. C. 516 ; Smith, Edwards d Co. v. Tregarthen (1887), 6 Asp. M. L. C. 
137 ; compare Featherston v. WtUcinson, supra. As to notice of a specfal 
oontraot, eoo Prior v. Wilson (1860), 1 L. T. 649. 
ih) Smith, Edwards d Co. v. Tregarthen, supra, 

(i) Ibid. As to the measure of damages under a lump sum charter 
where the lump sum is expressed to be based on the shipowpePs guarantee 
of a speoiffea oapaoity, sea Soeieta Anonyma Unghereae di Armamonto 
Maritt&no Oriente v. Tyeer Line, Ltd. (1902), 8 Coin. Cas. 25. 

{k) Eitehie r. A^ineon (1808), 10 East, 295 ; see p. 308, post 
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loBB ol profit On the other hand, any extra profit ^rhieh he has 
actually made must be taken into account (m). 

- Shot. 4. — The Voyage. 

S17B-6ieot. 1 . — The Seaworihineas of the SJiip, 

301. At the commencement of the voyage {n) the ship must be 
reasonably fit for accomplishing the service which the shipowner 
has engaged to perform (o). She must therefore be seaworthy, 
that is, fit to meet and undergo the perils of the sea and other 
incidental risks to which she must, of necessity, be exposed in the 
course of the voyage then about to be undertaken (p). It is not 
sufficient that she was seaworthy at the commencement of the 
loading (g), since the standard by which her seaworthiness (r) is to be 
measured is different (5). Nevertheless, the same principles are to 
be applied in determining whether the ship is seaworthy, namely, 
that she must be fit not only to put to sea, but also to carry to its 
destination the particular cargo which she has taken on board (t). 

302. To render the ship seaworthy in the strict sense of the j^'ituess to 
word she must, at the time of her departure, be in a fit state, as to encounter 
repairs, equipment and crew, and in all other respects, to encounter 

the ordinary perils likely to be encountered on the particular 
voyage at the particular season of the year (a). She must, there- 
fore, be tight, staunch and strong, and furnished with all tackle and 
apparel necessary for the intended voyage (a). Thus, there is 
clearly a breach of this condition if, at the time of sailing, she is in 


Cast. 8, 
The 

LoftiHhg. 


Seaworthi- 
ness at com- 
mencement. 


(l) Scarammga^ Manouaain iSs Co. v. EngUah d Co. (1895), 1 Com. Cas. 
99; compare Walton v. Fothergill (1836), 7 C. & P. 392 ; see p. 290, poai, 

(m) Seep. 291, poat, compare British Weaiinghouao Co., Ltd. v. Under- 
ground Railways Co. ojf London, Ltd., [1912] A. C. 073. 

(n) TheEona (1884), 61 L. T. 28. As to when the vojsbge is said to 
begin, see pp. 219, 220, post. 

(o) Lyon v. Mells (1804), 6 East, 428; Kopitoff v. WiUon (1876), 1 
Q. B. D. 377 ; Steel v. State Line Steamship Co. (1877), 3 App. Cas. 72 ; 
The Marathon (1879), 40 L. T. 163 ; Gilroy, Sana d Co. v. Price d Co., 
[1893] A. C. 66. The same principle applies where a ship is chartered 
under a time charter {TuUy v. Howling (1877), 2 Q. B. D. 182, C. A.; 
Hogarth v. Miller, [1891] A. C. 48). 

(p) Kopitoff V. Wilson, supra ; compare title iNSUEAXcn, Vol. XVII., 
pp. 422 et seq. ; and, for a statutory definition of “ seaworthy," see Marine 
Insurance Act, 1900 (6 Edw. 7, c. 41), s. 39. It is an ofience to send 
a ship to sea iii suoh an unseaworthy state as to be likely to endanger 
life ; SCO p. 77, ante ; title Criminal Law and Pb/dcedurb, Vol. IX., 
pp. 650, 560. 

(g) Cohn V. Damdaon (1877), 2 Q. B. D. 456 ; see p. 180, ante. 

(r) The absence of seaworthiness is usually expressed by the word 
*'nnseaworthin6ss," but the word ** seaworthlessnoas " has also been used 
(La Oheminant v. Pearaon (1812), 4 Taunt. 367, per Mambfixld, C.J., at 
p. 379). 

(s) Cohn V. Davidson, aupra. 

(/) See pp. 186 et aeq., ante. 

{u) Dixon V. Sadler (1830), 6 M. & W. 406, per ParRB, B., at p. 414 
(affirmed (1841), 8 M. & W. 895, Ex. Ch. ; approved in Hedley y. Pinkney d 
SoTia Steamehip Co., [1894] A. C. 222, per Lord Hbbsohell, L. €., at p. 227} ; 
Bwgea v. Wickham (1863), 3 B. & S. 669, per Blackburn, J., at p. 689 ; 
Steely. State Lim SteamaMp Oo., aupra. For a ease of spemal oontraot, see 
Sohertaon v. Amaeon Tug and Lighterage Co. (1881), 7 Q. B. D. 598, 0. A. 
«(a) Abbott on Shippixig, fith ed., p. 218 ; 14th ed., p. 488. 
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Sbct. 4. a leaky state (/>), or insufQciently ballasted (c), or if her sails are 

The rotten (d!), or boilers defective (e), or if her ground tackle is 

Voyage^ inefficient (/). There is equally a breach of the condition where, 
though she is, at the' time of her sailing, apparently efficient, she 
suffers from some defect which will show itself in the course^ of the 
voyage, so that she cannot, in fact, be regarded as efficient (^). 
Thus, she may not be furnished with a supply of coals (fe), or pro- 
visions (i), or medicines (A*), sufficient to last the whole voyage (1 ) ; 
her boilers may be filled with muddy water, which will ultimately, 
by depositing the mud and thus clogging the steam pipes, render 
the boilers useless (7n) ; her port-holes may be open or insecurely 
fastened, so that, although there may be no immediate danger, a 
change of weather will enable the sea to gain access to the cargo by 
entering the open port-holes or* bursting the fastenings (7i). The 
existence of any such defect is not, however, necessarily to be 
regarded as proof of unseaworthiness (o). A defect which is of a 
temporary nature only (p), or which is of a trivial character capable 
of being put right in a few minutes, such as, for instance, a cabin 
port-hole left open at the time of sailing (q\ cannot reasonably be 
said to render the ship unfit to encounter the perils of the voyage(r). 
She is therefore seaworthy in spite of the defect, and it is 
immaterial that the defect is not in fact put right ; in that case 
there is negligence on the part of the crew, but not unseaworthiiiess 
of the Bhip(6). If, on the other hand, the defect, though trivial, 

(6) Lyon v. Mells (1804). 5 East, 428. 

(0) Leuw V. Dudgeon (1867), L. R. 3 C. P. 17, n. 

(d) Wedderhurn v. Bell (1807), 1 Camp. 1. 

(e) Quebec Marine Insurance Co. v. Commercial Bank of Canada (1870), 
L. R. 3 P. C. 234. 

if) Wtlkie V. Qeddes (1816), 3 Dow, 67, H. L,. 

(g) Cohn v. Davidson (1877), 2 Q. J). D. 455 ; seo p. 216, post, 

01) Thin V. Richards Co., [1802] 2 Q. B. 141, C. A. ; The Vortigem, 
[1899] P. 140, C. A. ; Mclver & Co., Ltd. v. Tate Steamers, Ltd., [1903] 
1 K. B. 362, C. A. ; but boo Walford de Baerdemaecker tfe Co. v. Galindez 
Brothers (1897), 2 Com. Cas. 137 (where insufficiont coal was hold not to 
amount to being unseawortby) ; Cunningham v. Frontier S.8. Co., [1906] 
2 1. R. 12, C. A. (list owing to faulty stowage) ; and compare The Undaunted 
(1880), 11 P. D. 40, and Klein v. Lindsay, [1911] A. C. 194. 

(4) The Wilhelm (1866), 14 L. T. 630. 

(*) Woolf y. Claggett (1800), 3 Esp. 267. 

(1) As to voyages by stages, see pp. 214 el seq., post. 

(m) Seville Sulphur and Copper Co., Ltd. v. Oolvils, Lowden <& Co. 
(1880), 16 R. (Ct. of Soss.) 610 ; but see Cunningham v. Oolvils, Lowden 
ds Co. (1888), 10 R. (Ct. of Soss.) 295, where the voyage was in stages. 

(n) Steel v. State Line Sieamshvp*Co. (1877), 3 App. Cas. 72 ; compare 
Upperton v. Union Ccbstle Mail Steamship Go., Ltd (1903), 9 Com. Cas. 60, 
C. A. It is immaterial that the port-hole was properly opened in the first 
instance {Mendl d Oo. v. Ropner d Co., [1913] 1 K. B. 27). 

(o) Steel V. Staie Line Steamship Co., supra. In Taie v. Crosby, Magee 
d Oo, (1898), unreported, defective stowage of deck cargo was hold to 
render the sliip uuseaworthy. 

(p) The Pentland (1897), 13 T. L. R, 430; Hedley v. Pinkney d Sons 
Steamship Co., [1894] A. C. 222. 

(q) Steel v. State Line Steamship Co,, supra, approved in Hedley v. 
PirOcney d Sons Steamship Co,, supra, per Lord Usrschell, L.C., at 

p 228. 

(r) See also Leonard v. Leyland d Co, (1902), 18 T. L. R. 727 (hook and 
davit). 

(a) Steel v. State Line Steamship Co,, supra, per Lord Blackburn, at 
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cannot be put right during the voyage, the ship is not in a fit state 
to encounter the perils of the voyage, and is therefore unsea- 
worthy (t). 

303. The ship must also be furnished with an adequate number 
of persons of competent skill and ability to navigate her (a). It is 
therefore necessary to take into consideration the length of the 
voyage and the circumstances in which it is undertaken (6). A 
ship may bo unseaworthy*, though her complement is in all other 
respects adequate, if her mates are not competent navigators, so 
that in the event of any accident to the master there is no one else 
on board capable of performing his duties (c). Similarly, where it 
is required by usage or the laws of the country that a pilot should 
be employed to take charge of the ship until she reaches the open 
sea (d), a pilot must, if available, be taken on board (e). The ship 
must also have on board all papers and documents necessary for 
the protection of the ship and cargo (/) and for the duo per- 
formance of the voyage, such as, for instance, her bill of health ((/) 
and manifest (/t); but the absence of a document, such as a certifi- 
cate of stowage given at the port of loading, which is not a necessary 
document, does not prevent the ship from fulfilling the contract, 
and does not, therefore, render her unseaworthy (i). 

304. A ship which is otherwise seaworthy may be rendered 
unseaworthy by reason of the presence of her cargo on board (k). 
It is essential that she should be fit to encounter the perils of the 
voyage as a laden ship (Z). A ship cannot, therefore, be regarded 

p. 91 ; Oilroy, Sons d? Co. v. I^rice Co., [1893] A. C. 66, per Lord Her- 
sCHEix, L.(J., at p. 64 ; Hedley v. Pinkney <Ss Sons Steamship Co., [1894] 
A. C. 222 ; 2'he Diamond, [1906] P. 282 (where a stove which was uogligently 
overheated caused the cargo to take fire, and it was held that the ship 
was not uiiseaworthy, since the stove was quite safe if properly used). 

(0 Steel V. State Line Steamship C/O. (1877), 3 App. Cas. 72; followed 
in Gilroy, Sons db Go. v. Price (& Co., supra; compare The Schwan, 
[1909] A. C. 450 (where water escaped through a cock which the engineer 
did not know to be capable of opening throe ways and which was not pro- 
perly turned off) 

(tt) Shore v. Bcntall (1828), 7 B. dc C. 798, n. ; Tail v. Levi (1811), 14 
East, 481. For the statutory requirements as to crews, see pp. 38 et seq,^ 
ante. 

(b) Clifford V. Hunter (1827), Mood. & M. 103 ; Tail v. Levi, supra. A 
particular kind of crew may be required for different stages of the voyage 
(Hollingworth v. Brodrick (1837), 7 Ad. & El. 40, per Patteson, J.,atp. 47 ; 
Bouillon ct Cie. v. Lupton (1863), 16 C. B. (n. s.) 113). 

(c) Clifford v. Hunter, supra ; Tail v. Levi, supra. 

(d) As to the employment of pilots,* see pp. 609 et seq., post. 

(e) Abbott on Shipping, 6th ed., p. 222 ; 14th cd., p. 491 ; compare Law v. 
Hollingsworth (1707), 7 Term Rep. 160, not overruled as to this point in TMxon 
V. Sad^ (1839), 8 M. dc W. 896, Ex. Ch. ; Hollingworth v. Brodrick, swpra, 
per Pattesok, J., at p. 44 ; Phillips v. Headlam (1831), 2 B. dc Ad. 380. 

(/) For the statutory requurements as to papers, see p. 81, ante. ^ 

Ig) Levy v. Costerton (1816), 4 Camp. 389. 

(h) Dutton v. Bowles ^861), 8 Jur. (n. s.) 970, Ex. Ch. 

(%) Wilson V. Bankin (1865), L. R. 1 Q. B. 162, £x. Ch. 

(k) 8.8. ** City of Lincoln^' {Master and Owners) v. Smith, [1904] A. 0. 
260, P. C. 

(l) Steel V. State Line Steamship Co., supra, per Lord Cairns, L.C., at 

£ , 77 ; Oilroy, Sons & Co. v. Pnee db Co., supra, per Lord Hebschbll, 
at p. 63. 
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Bbot. 4. as seaworthy if she is overloaded at the time of her departure (jn\ 

The or if she carries on deck goods which, having due regard to the 

Voyage, safety of the ship, ought not to be carried there (n). Similarly, the 
ship may be rendered unseaworthy owing to the method in which 
the cargo is stowed (o). A defect which might otherwise be put 
right, such as, for instance, an insecurely fastened port*hole, may 
be concealed and rendered inaccessible by the cargo being piled 
against it (p); or goods of a bulky nature, such as armour-plates, 
may be improperly stowed, so that, owing to the movement of the 
ship in a heavy sea, they fetch away and break through the side of 
the ship, thus causing her to sink with the rest of her cargo (g). 

Fitness to 306. The ship must, in addition, be fit to carry the particular 
carry cargo, cargo shipped (r). It is not sufficient that, at the time of the 
loading (s), she was fit to receive it : the condition of seaworthiness 
is not satisfied unless she is equally fit, at the time of her departure, 
to contain it and preserve it from harm (0* Thus, the particular 
articles making up the cargo must be properly stowed so that they 
cannot break loose and suffer loss Or damage (a) ; and there must 
be no goods on board, even though they may have been shipped 
afterwards, which, from their nature, will be likely to endanger the 
goods in respect of which the question of seaworthiness arises (&). 
Moreover, the ship must be free from defects which, though not 
endangering the safety of the ship herself, yet endanger the safety 
of the c^rgo by permitting the sea to have access to the cargo (c) 
or otherwise (d). 

Voyage in 306. Where the voyage is divided into stages, either naturally {e) 
Ktiigcs. oj ]jy agreement between the parties (/), the condition as to sea- 
worthiness is sufliciently fulfilled if the ship, upon entering upon 
any particular stage of the voyage, is seaworthy for that stage ; she 
need not necessarily be fit, at that time, to perform the whole 
voyage (g). Thus, if her course lies partly by canal or river and 


(m) Biccard v. Shepherd (1861), 14 Moo P. C. C. 471 ; sec p. 79, emte* 

(n) Daniels v. Harris (1874), L. R. 10 C. P. 1 ; see pp. 79, 80, ante. 

(o) Kopitoff V. Wilson (1876), 1 Q. B. D. 377 ; Steel v. State Line Steam- 
ship Co. (1877), 3 App. Cas. 72. 

(p) Steel V. State Line Steamship Co.-', supra ; compare Gilroy ^ Sons efr Oo. 
V. Price <& Co., [1893] A. C. 66. 

(q) Kopitoff V. Wilson^ supra. 

(r) Stanton v. Richardson (1876), 3 Asp. M. L. 0. 23, H. L. ; compare 
Parker v. Potts (1816); 3 Dow, 23, H. L., per Lord Eldon, L.C., at p. 32. 

(s) See p. 188, ante. 

(<) Oohn V. Davidson (1877), 2 Q."B. D. 466. 

(a) Kopitoff V. Wilson^ supra. 

(5) Ingram and Boyle, Ltd v. Services Maritimes du Treport (1913), 30 
T. L, R. 79, C. A. (where, however, the shipowner was hold to be protected 
by M. S. Act, 1894, s. 602) ; compare Thorley {Joseph), Ltd. v. Orchis 
Bteamship Co., Ltd., [1907] 1 K. B. 660, C. A. 

Steel V. State lane Steamship Co., supra ; followed in Gilroy, Sons Co, 
V. Price d Co., supra ; The Bona (1884), 61 L. T. 28. , 

(d) jBCflv V. Wheeler (1867), L. B. 2 C. P. 302, Ex. Ch. ; Laveroni v. Drury 
<1862), SExeh. 166. 

(e) As where the voyage is partly by river and partly by sea. 

^ {f) Such an agreement may be i/ii plied where it is usual to call at various 

ports on the way (Abbott on Shipping, 6th ed., p. 239; 14th ed., p. 622>^ 

ig) The Vortigem, [1899] P. 140, C. A. ; Mclver d Co*, Ltd. v, TaU 
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f )artly by Bea, the ship is to be considered as seaworthy if, on fifaor. i. 
saving river port, she is fit to encounter the usual perils Qf Zhe 
navigating the river, and it is not necessary that she should then VoFWe* 
be fit to put to sea (h). She must, however, on reaching the sea, 
be seaworthy in the full sense of the word ; otherwise there is at 
the time when she actually puts to sea a breach of the condition, 
notwithstanding the fact that she was on leaving port seaworthy 
for the earlier portion of the voyage (i). Similarly, where the ship 
must necessarily, in the course of her voyage, encounter ice, she 
need not, on starting, be adequately strengthened and equipped for 
the purpose, if it is the usual practice of ships proceeding on that 
particular voyage to visit a port of call before reaching the latitudes 
where ice may be expected, and to furnish themselves there with 
the requisite strengthening and equipment; but she must, on 
leaving such usual port of call, be fitted to encounter ice (A;). In 
accordance with the same principle, a steamship which is bound 
for a distant port is not unsea worthy because she has not on board 
a sufficient supply of coal to take her to her destination, provided 
that it is the usual practice to coal on the way (Z), or it is agreed 
between the parties that she may do so(m). On leaving porl, 
however, she must have on board sufficient coal to take her to the 
next port of call (71). 

Where the voyage is in etages, a ship which at starting was Cotnmence- 
seaworthy for the whole voyage must nevertheless continue to be 
seaworthy at the commencement of each and every subsequent ® 
stage (0) ; and there is therefore a breach of the condition as to 
seaworthiness if she commences any stage in an unseaworihy state, 
in spite of the fact that her unseaworthiness arises after she has 
started upon her voyage (p). Thus, a ship which has liberty to 

Bteamera, Lid., [1903] 1 K. B. 362, C. A. ; comparo Buchanan Co. v, 

Faber (1899), 4 Com. Cas. 223. The employment of lighters to discharge 
the cargo is not to be regarded as a separate stage so as to make it a con- 
dition that the lighters are to be seaworthy (Lane v. Nixon (1866), L. R. 1 
0. P. 412); but a lighter used for transhipment must be seaworthy (The 
QaliUo, [1914] P. 9, C. A.). 

(h) Bouillon et Cie. v. Lupton (1863), 16 C. B. (n. s.) 113 ; Cunningham 
V. Cohils, Lowden <& Co. (1888), 16 B. (Ct. of Sees.) 296 ; compare Vixon 
V, Sadler (1839), 6 M.&W. 406, per Parke, B., at p. 414 (affirmed (1841), 

8 M. & W. 896, Ex. Ch.) ; Hogarth v. Miller, [1891] A. C. 48 (time charter). 

(i) Bouillon et Cie. v. Lupton, supra ; Seville Sulphur and Copper Go.^ 

Ltd. V. Colvils, Lowden df Co. (1880), 16 R. (Ct. of oess.) 616. 

(h) Thompson v. Hopper (1866), 6 E. &; B. 172, per Erie, J., at p. 177. 

(1) The vorUgem, [1899] P. 140, C. A. ; Mclver ds Co., Ltd. v. Tale 
Stecmers, Ltd., [1903] 1 E. 362, C. A. * 

(tit) Yrazu v. AsUal Shipping Co. (1904), 20 T. L. R. 163. 

(n) ThinY. Richards ds Co., [1892] 2 Q. B. 161, C. A.; followed in The 
Var^em, supra. It is immaterial that the charterer has contracted to 
supply the coals required, if the master has negl^ently omitted to take on 
board an adequate supply (Jlf elver db Co., Ltd. v. Tate Steamers, Lid.^ s^Spra). 

( 0 ) If, therefore, in the course of the voyage she comes within a compul- 
sory pilotage district, the voyage through that district is to be regarded as 
a s^arate stage, and she is therefore unseaworthy if she improperly fails to 
have a pilot on board (Lau) v. Hollingsworth (1797), 7 Term Rep. 160, 
as explained in Hollvngworth v. Brodrick (1837), 7 Ad. & £1. 40^ per 
Pattbsok, J., at p. 44). 

( 9 ) Creenoek Steamship Oo. v. Maritime Insurance Co., [1903] 2 E. B. 

66'^ 0. A., following The VorHgem, supra. 
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Sh»t. 4 , call at various ports may bo seaworthy on sailing from her first 
The port, but may become unseaworthy afterwards by overloading at a 

Voyage. Jater port ; in this case there is a breach of the condition when 
she leaves such later port (q). 

Extent of 307. The duty of the shipowner to provide a seaworthy ship is 
absolute (/•). He warrants the fitness of his ship when she sails, 
and not merely that he will honestly and bond fide endeavour to 
make her fit (s). Pie is therefore responsible for any latent defect 
the existence of which renders the ship unsea worthy (<), and it is 
immaterial that he has done his best to provide an efiicient ship 
and that the defect could not have been detected by any reasonable 
means before it actually showed itself (a). At the same time the 
shipowner’s duty does not extend to i)roviding a perfect ship and 
one that can never, without the happening of some extraordinary 
peril, break down(/^). There is no positive or fixed standard of 
seaworthiness (c) ; seaworthiness in any particular case is to be 
measured by the nature of the ship concerned and by the kind of 
adventure in which she is engaged (d). All that is necessary is 
that the ship should possess that degree of fitness to encounter the 
perils of the voyage which it would be u %ual and prudent and as of 
course to require at the commencement of the voyage (e) ; and if it 
appears that a prudent owner would never have sent the ship to 
sea without remedying the defect if he had known of its existence, 
a ship that puts to sea with the defect unremedied must be regarded 
as unseawortliy (/). It therefore follows that the standard of 
seaworthiness rises as progress is made in shipbuilding (^ 7 ), and the 
shipowner does not fulfil his duty unless his ship is reasonably 
equipped with modern improvements (A). Nevertheless, as sea- 
worthiness is merely a relative term(t), the character of the 

(q) Biccard v. Shepherd (1861), 14 Moo. P. C. C. 471. 

(r) UdIoss he has contracted himself out of it (Nelson Line (Liverpool), 
Lid. V. Nelson (James) d; Sons, Ltd., [1908] A. C. 16); see Wiener d Oo. 
V. Wilsons and Furness-Leyland Line, Ltd. (1910), 103 L. T. 168, C A.; 
Lloyd V. General Iron Screw Collier Co, (1864), 3 H. & 0. 284. 

(«) KopUoff V. Wilson (1876), 1 Q. B. D. 377, per Bla.ckbukn, J,, at 
p. 379 ; compare Dobell db Co. v. Steqmship Rossmore Co., [1895] 2 Q. B. 
408, C. A. 

(i) The Clenfruin (1886), 10 P. D. 103 ; compare Cargo ex Laertes (1887), 
12 P. D. 187, where unscaworthiness arising from a latent defect was 
covered by an exception. 

(a) The Clenfruin, supra. 

(b) Readhead Y, Midumd Rail, Co^ (1867), L. R. 2 Q. B. 412, per Black- 
burn, J., at p. 440, approving Burges v. Wichham (1863), 3 B. & S. 669. 

(c) Knill V. Hooper (1857), 2 H. & N. 277. 

(eZ) Burges v. Wickham, supra, whore a river steamer undertook a sea 
voyage. 

(6) Burges v. Wickham, supra, per Blackburn, J., at p. 693. 

(f) Oibson V. Small (1853), 4 H. L. Cas. 353, per Erlb, J., at p. 384; 
adopted in Burges v. Wickham, supra, per Blackburn, J., at p. 692; 
MeFadden v. Blue Star Line, [1906] 1 K. B. 697, per Channrll, J.,*at 
p. 706. 

( 0 ) Burges v. Wickham, supra, 

(A) Mount Park Steamship Oo, v. Grey (1010), Shi/pping Gaeette, 12th 
March, H. L* As to a failure to take a statutory precaution not con- 
nected with the carriage of goods, see note (s), p. 189, ante, 

(«) KniU V. Hooper, supra. 
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particular ship as known to the parties must be taken into oon< Ssot. 4. 
sideration (A;). If she is reasonably efficient for the voyage, the The 
shipowner has fulfilled his duty to supply a seaworthy ship; and Voyage, 
on the loss of the ship he is not rendered responsible merely by 
proof that a stouter ship would have outlived the peril (Q. 

308. The time at which the condition must be fulfilled is at the Time when 
commencement of the voyage (?w), that is, when the ship leaves her B^^orthincaa 
moorings without the intention of returning to them (w). If she is 
seaworthy at that time, the fact that she subsequently becomes 
unseaworthy is no breach of the condition, since it is no part of the 
contract that she shall continue to be seaworthy (o). On the other 

hand, if she is unseaworthy at the time of her departure, the ship- 
owner cannot, by subsequent repair, escape the consequence of the 
breach of condition, and it is immaterial that the ship may in fact 
have been made thoroughly seaworthy before the loss or damage 
takes place (p). 

309. The consequences of a breach of condition are that the icffectof 
shipowner becomes responsible for all loss or damage which is unBeaworthi. 
attributable to the unseaworthiness of his ship (q), and that, in the 
absence of a special exception covering unseaworthiness at start- 
ing (r), he cannot tely for his protection upon any of the exceptions in 

the contract as covering the cause of the unseaworthiness (s). Thus, 
if the ship was unseaworthy owing to the fact that she started with 
an insufficient supply of coal, the shipowner cannot rely upon a 
negligence clause in the contract and escape responsibility on the 
ground that it was through the negligence of his servants that the 
coals were insufficient at starting (t), or that no call was made at a 
usual coaling station, thereby rendering his ship unseaworthy when 
she entered upon a new stage of the voyage (a). Similarly, where 
a port-hole has been left open or insecurely fastened in circum- 
stances amounting to unseaworthiness (b), the shipowner is respon- 
sible if sea water gains access to the cargo and damages it ; he is 

{k) Burges v. Wiclcham (1863), 3 B. & S. 669. 

(1) Amies v. Stevens (1718), 1 Stra. 127; followed in Blower v. Great 
WesUm Bail, Co. (1872), L. R. 7 C. P. 666. 

(to) Steel V. State Line Steamship Go. (1877), 3 App. Oas. 72, per Lord 
Cairns, L.C., at p. 76, and per Lord Blackburn, at p. 90 ; Cohn v. David- 
son (1877), 2 Q. B. D. 455; McFadden v. Blue Star Line, [1906] 1 K. B. 697. 

(n) The Bona (1884), 51 L. T. 28. As to when the voyage may be said 
to commence, see, further, pp. 219, 220, post. 

(o) This principle applies also to time charters (Havelock v. Seddes 

10 East, 666 ; Bipley v. Scaife (1826), 6 B. & C. 167). As to the duty of 
repairing a ship wmch becomes unsedworthy on the voyage, see p. 221, 
post. As to a voyage in stages, see pp. 214 et seq., ante. 

(p) Dunbar v. Smuthwaite (1864), 3 W. R. 68 ; Gilroy, Sons df Go, v. 

Price iSf Co., [1893] A. C. 66, per Lord Hersciiell, L.O., at p. 63. 

(g) Lyon V. Mells (1804), 6 East, 428. ^ 

(r) Cargo ex Laertes (1887), 12 P. D. 187 ; The Northumbria, [190^ P. 

292 ; compare South American Export Syndicate v. Federal Steam Naviga- 
tion Co. (1909), 14 Com. Cas. 228. 

(a) The GUrifruin (1886), 10 P. D. 103 ; Ship “ Maori King'^ (Owners of 
Cargo) v. Hughes, [1896] 2 Q. B. 650, C. A. ; The Buropa, [1908] P. 84. Nor 
can he roly on M. S. Act, 1894, s. 602, when Are ensues owing to the defect 
(Asiaite Petroleum Co.v. Lennard'a Carrying Co., [1914] 1 K. B. 419, C. A.). 

(t) The Vortigem, [1899] P. 140, C. A. 

(a) Ibid. 

See p. 214, ante. 
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not ezoused either by an exception against perils of the sea (c) or 
even by an exception against; negligence {d). The failnre to pro- 
vide a seaworthy ship does not, however, preclnde the shipowner in 
every case of loss or damage from relying upon an exception ; he 
remains covered except in so far as the loss or damage is attributable 
to unseaworthinesB (e). 

310- The burden of proving unseaworthiness rests upon the 
shipper (/). The fact, however, that the ship becomes leaky or 
goes lo the bottom Shortly after putting to sea, without there ming 
any storm or other external circumstances to account for the con- 
dition or loBB, iB primdjacie evidence of unseaworthiness, and shifts 
upon the shipowner the burden of proving that she was in fact 
seaworthy at the time of her departure (y). 

Suu-Seot. 2. — The Proseciitton of the Voyage* 

311. When the loading is completed and all things are prepared 
for the commencement of the voyage, it is the duty of the master to 
obtain the necessary clearances, or permission to sail, from the 
proper officer at the port of loading (/i), and, except where, by the 
terms of the charterparty, the charterer has undertaken to do so (i), 
to pay the necessary port and other charges for that purpose (A), 
including light dues, when payable {1). Until this duty has been 
performed, the ship is not ready to commence her voyage {m). 


(c) Compare The Olenfrum (1886), 10 P. D. 103 ; Buohanan d; Vo* v. 
Faber (1899), 4 Com. Caa. 223. 

(d) Steel V. State Line Steamshvp Vo. (1877), 3 App. Cas. 72, followed in 
Oilroy, Sons Vo. v. Price d Vo., fl893] A C. 66 ; conip.are Seville Sulphur 
and dapper Co., Ltd. v. OolvUs, Lowden & Go. (1888), 16 11.. (Ct. of Sess.) 616 ; 
Upperton v. Union Castle Mail Steamship Co. (1903), 9 Com. Caa. 60, C. A. 

{e) Kish V. Taylor, [1912] A. C. 604, approving The Europa, [1908] P. 84, 
and explaining Strerng, Steel db Go., v. Scott (A.) db Co. (1839), 14 App. Cas. 
601, P. C. 

(/) Lindsay v. Klein, The Tatjana, [1911] A. C. 194. A ship is primd 
facie to be deemed seaworthy {Parker v. Potts (1816), 3 Dow, 23, H. L.). 

ig) Watson v. Clark (1813), 1 Dow, 336, H. L., commented on m Pickup 
V. Thames Insurance Co. (1878), 3 Q. B. D. 594, C. A. ; Parker v. Potts, 
supra; Ajvm Goolam Hossen d Go, v. Union Marine Insurance Co., Hajee 
OassimJooaub v. Ajum Goolam Hossen db Oo., [L901] A. C. 362, P. C. ; 
Lindsay v. Klein, The Tatjana, supra. 

(h) See p. 81, amie. 

(i) A charterer who has undertaken to pay all ** port charges " is not 

bound to i>ay pilotage duos (WhiUal db Co. v. liahtken^s Shipping Co., Ltd., 
[1907 J 1 K. B. 783); compari^ London Transport Co., Ltd. v. Bessler, Waechter 
db Co., Ltd. (1908)) 24 T. L. B. 63 U H. L., where the contract provided for 
payment by the steamer of customs dues on the cargo, not exceeding a 
certain limit, and it was held that the limitation thereby imposed did not 
extend to an export tax, which the shipowner was therefore bound to 
pay. The charterer may similarly undertake to pay ^'dock dues,” which 
•include all proper charges which can be and are imposed by the dock 
authority in respect of the entrance into and use of the dock by the ship 
{The Katherine (1913), 30 T. L. R. 62). ^ 

(ik) London Trans^rt Co., Ltd, v. Bessler, Waechter db Oo., Ltd., supra ; 
compare Societa Anonima Ungherese di Armamenti MaritUmo v. Han&urg 
South American Steamship Oo. (1012), 106 L. T. 967. 

(l) Newman and Dale v. Lamport and Holt, [1896] 1 Q. B. 20. As to 
light dues, see pp. 629 et seq., post. 

(m) Hudsdn v. Bitten (1850), 6 E. & B. 666; compare EoeUmdte v. 

Harrison (1864), 0 Exch. 444, per Pabkb, B., at p. 456. ' , 
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313 . UpoD obtaining bis .elearaneos, it is the dufy of the master 
to oommenee the voyage without delay (n). Where no time is speoilM 
for the efaip’s departure, the master is bound to start within a 
reasonable time (o). He need not, therefore, put to sea at once, if 
the weathef is unpropitioas, considering the nature of the ship, 
but may wait until the weather moderates (p). If, however, the 
master has no lawful excuse for his delay in starting, the shipowner 
is liable to the shipper for. the consequences (q), since the shipper’s 
duty is fulfilled when the loading is completed (r), and all risk of 
subsequent delay falls upon the shipowner («). The shipowner is 
therefore responsible for any delay occasioned by the master’s 
failure to obtain clearance at an earlier date, even though such 
failure is attributable to circumstances beyond the master’s oon> 
trol (a), or by the inability of the ship to proceed upon the voyage (b), 
unless the cause of such inability is covered by an exception (c). 

313 . Whenever the contract specifies the date at which the ship is 
required to commence her voyage, it becomes important to consider 
what acts on the part of the ship constitute the commencement of 
the voyage, since a failure to commence the voyage on the due date 
is a breach of contract for which the shipowner is responsible, unless 
excused by an exception (d). The point is also important in 
connexion with the payment of advanced freight (^), which is 
usually made payable on the final sailing of the ship from her port 
of loading (/) or so many days afterwards (g), since, if the ship is 
lost, after the completion of the loading, but before she has finally 
sailed, the shipowner will not be entitled to recover even the 
advanced freight (/i)* To constitute a final sailing for this pur- 
pose (i) it is not sufficient that the ship should have her clearances 
on board and be ready to sail (ft), or even that she has left her 
moorings or broken ground (1 ) ; she must have taken her final 
departure from her port of loading (m), and must be at sea, outside 


(») See The Wilhelm (1866), 14 L. T. 636. 

(o) See p. 94, amU. 

ip) Compare Burgee v. Wiokham (1863), 3 B. & S. 669. 

iq) The WUhehn, supra. 

(r) Smith v. Wileort (1817), 6 M. & S. 78 ; see p. 199, ante* 

(<) The Wilhelm, supra. 

(а) Barrel v. Button (1816), 4 Camp. 333. 

(б) Pringle v. MoUeit (1840), 6 M. & W. 80 ; The Wilhelm, supra. 

(0) See pp. 107 et seq., ante. 

(d) See p. 179, ante. 

(e) As to advance freight, see pp. 3>1 el seq., post, 
if) Boelcmdls v. Harrison (1864), 9 Exoh. 444. 

(g) Great Indian Peninsula Bail. Oo. v. TumhuU (1886), 53 L. T. 825 ; 
Pruse V. Livingstone {ISS2), 9 Q. B. D. 679, C. A. ; SaiUng-ship Garston*' 
Oo. V. Hickie (1886), 16 Q. B. D. 680, C. A. 

(ft) Sailing-ship “ Oarston '* Co. v. Hickie, supra ; Thompson v. QUtespy 
(1855), 5 E. &; B. 209; and see p. 312, post. 

(1) As to tlie meaning of “ final sailing *’ in a polioy of marine insurance, 

see* title Insurance, Vm. pp. 419, 420. 

(ft) Boelandts v. Harrison, supra. 

({) Thompson v. Gillespy, supra; Boelandts v. Harrison, supra;, Sailing- 
ship **€hT8ton " Oo. v. Hickie, evpra ; Hudson v. BUton (1856), 6 E. 6b S. 
566. 

(m) Boelandls v. Harmon, eupra ; Price v. LMngetone, supra. 
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the limits of the port in the strict sense of the word (n), ready to 
proceed upon her voyage (o). It is not necessary that she should 
be progressing under her own sail and steam, since she may be in 
charge of a tug (p) ; nor need she be making progress at all, since 
she may cast anchor in a roadstead outside for the purpose of 
awaiting more favourable weather ( 9 ): she has, nevertheless, got 
clear of the port for the purpose of proceeding on the voyage, and she 
has therefore finally sailed within the meaning of the contract (r). 
Since, at the time of her departure, she had no intention of returning, 
it is immaterial that she is afterwards compelled to return to the 
port of loading or is driven within its limits by stress of weather (s). 
If, however, the ship, at the time when she leaves the port, is not 
ready to proceed upon the voyage, either because she is not fully 
equipped or properly manned (t), or because the bills of lading have 
not ^en signed (a), or her clearances obtained (b), and if she leaves 
the port with the intemion of anchoring (c) or waiting outside (d) 
until the necessai'y preparations have been completed, the fact that 
she has got clear of the port witliout any intention of returning 
does not constitute a final sailing, since she is not at that moment 
in a position to proceed (e). If, therefore, she is lost before such 
preparations are completed, no advance freight is payable (/). 


IVoceccling 

without 

delay. 


314. After commencing the voyage, it is the duty of tlie master, 
except in so far as he has some lawful excuse (//), to proceed to 
the port of discharge without delay, and without calling at any 
intermediate port, or deviating from the ordinary course of 
navigation Qi). 


Keeping Bbip 316. It is the duty of the master, as representing the ship- 
Bcaworthy. owner, to carry the goods to the port of discharge in the same 

bottom (i), though, in the e^tecution of this duty, he must consider 
the interests of all persons concerned in the adventure (/c). He 
must therefore, as far as possible, maintain the ship in a seaworthy 


(n) As to the meaning of the word “ port,” see Sailing-ship Garston 
Co. V. Rickie (1886), 16 Q. B. D. 680; approved in Hunter v. Northfim 
Marine Insurance Co. (1888), 13 App. Cas. 717 ; see p. 182, ante. 

(o) Boelandts v. Uarrison (1864), 0 Exoh. 444. 

(p) Price V. Livingstone (1882)^ 0 Q. B. D. 679, C. A. 

(g) Thompson v, Gillespy (1856), 6 E. & B. 209; Price v. Livingstone, 
supra. 

(r) Price v. Livingstone, supra. 

Is) Ibid. 

{t) Thompson v. QiUeapy, supra. • 

(a) Ibid. 

(b) Hudson v. BiUon (1866), 6 E. &; B. 666. 

(c) Thompson v. Gillespy, supra ; Sailing-ship “ Garston ** Co. v. Rickie, 
supra, per Bbett, M.B., at p. 587. 

, {d) Hudson y. BiUon, supra. 

|e) Thompson v. OiUespy, supra. 

m Boelandts v. Harrison, supra ; Thompso^i v. Gillespy, supra ; Hudson 
V. BiUon, supra; and see p. 312, post 
(o) See pp. 96 et seq., ante. 

(h) Abbott on Shipping, 5th ed., p. 239 ; 14th ed., p. 622. 

(i) Buranty v. Hart, Cargo ex ** Hamburg*' (1863), 2 Moo. P. C. C. (N. s.) 
289 319. 

{k] The Bofki (1884), 61 L. T. 28 ; see p. 223, post. 
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condition throughout the voyage (1), and if she becomefl unsea worthy sbot. 4. 

must execute any repairs which may be necessary, provided that The 
he has a reasonable opportunity of doing so witliout any great delay Voyage, 
or expense to the various interests involved.(m). If the master fails 
to perform his duty in this respect, the shipowner is responsible 
to tne owners of the goods on board his ship (n), except in so far as 
he may be excused by the terms of the contract ( 0 ), Even where 
the unseaworthiness is caused by an excepted peril, it is the duty 
of the master to remedy it^ by every reasonable means in his 
power (p) ; otherwise he is guilty of negligence, and the shipowner 
is not excused, unless he is protected by the terms of Ihs contract 
against the consequences of the master’s negligence (q). Thus, where 
the actual safety of the ship, and consequently of the cargo, is 
endangered, it is the duty of the master, if possible, to save his ship 
by removing the cause of danger, as, for instance, by stopping up a 
leak(r), or keeping down the water in the holds by pumping (s), 
oj’ by returning to the port of loading or proceeding to a port of 
refuge for the purpose of executing the necessary repairs (t). Since, 
owever, a more error of judgment is not equivalent to negligence, 
the master is not guilty of negligence in continuing his voyage 
without putting into a port for repairs, if he honestly believes that 
the ship, in spite of her condition, is capable of reaching her 
destination, and it is immaterial that she in fact founders before she 
does so(«). When once she has reached a port of refuge, she must 
not, whatever may be the cause of her unseaworthiness, proceed to 
sea again in an unseaworthy condition (/;) ; otherwise the shipowner 
is responsible, whether the original cause of her unseaworthiness 
is covered by an exception or not, since the master, in leaving the 
port of refuge without repairing, is guilty of negligence (c), and, 

(l) Assicurazioni Genmili v. 8,S, Bessie Morris Co,, [1892J 2 Q. 13. 652, 

C. A. ; The iZona (1884), 61 L. T. 28; Worms v. Storey (1866), 11 Exch. 427. 

(m) Svendsen v. Wallace (1886), 10 App. Cas. 404, per Lord Blackburn, 
at pp. 417, 418, approving Itosetto v. Gurney (1851), 11 C. B. 176, and 
Shipton V. Thornton (1838), 9 Ad. & El. 314; Uill v. Wilson (1879), 

4 C. P. D. 329, per Lindley, J., at p. 333 ; Moss v. Smith (1850), 9 C. B. 

04, per Cresswell, J., at p. 106 ; Philpott v. 5fturt««(1861), 11 C. B. (N. s.) 

270; Benson v. Chapman (1849), 2 H. L. Cas. 696, per Alderson, B., 
at p. 720 ; The Kona, supra. The view has been expressed that the ship- 
owner is not bound to execute any repairs at all {Atwood v. Sellar d; Co, 

(1879), 4 Q. B. D. 342, per Gockburn C.J., at p. 358 ; compare Worms v. 

Storey (1865), 11 Exch. 427, per Parke, B., at pp. 420, 430); but this is 
inconsistent with the cases cited above ; see also Wilson v. Bank of 
Victoria (1867), L. R. 2 Q. B. 203, per Blackburn, J., at pp. 211, 212. 

(n) See the cases cited in note (m), supra. 

( 0 ) The Cressington, [IS91]F, 152; compare The Glenochil,[lSd&]T, 10. 
ip) The Bona, supra, 

(q) Worms v. Storey, supra, 

(r) The Cfessington, supra, 

{s) Compare Stanton v. Bichardson (1875), 3 Asp. M. L. 0. 23, H. L. 

S Phelps, James db Co. v. Bill, [1891] 1 Q. B. 606, C. A. As to pro- 
ing to a port of refuge, see Kish v^ Taylor, [1912] A. C. 604. 

(a) Cohn v- Davidson (1877), 2 Q. B. D. 455 (where the court approved a 
Bumming up to this effect). 

(6) Worms v. Storey, supra; see p. 211, onfa. As to the master’s right 
to abandon the voyage, see p. 222, ^st, 

( 0 ) Worms v. Storey, supra ; The Kona, supra. 
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moreover, the ship, il ebe baa called at the port of refoge ponmant 
to liberty reserved in the contract, is to be regarded, her departtti^ 
as entering upon a new stage of her voyage, for whioh she mnst, in 
the ordinary course, be seaworthy (d). 

316- For the purpose of ensuring the due prosecution of the 
voyage and of maintaining the ship in a seaworthy condition, the 
master has certain powers over the cargo, the exercise of which, 
however, is subject to various restrictions (e). He ma^r, where 
the circumstances of the particular case justify it, sacrifice the 
whole or a portion of the cargo for the purpose of preserving the 
ship and the rest of the cargo, by jettisoning goods to lighten the 
ship or by burning them to enable the fires to be kept up under the 
boilers (/). He may sell a portion ( 9 ), but not the whole (A), of 
the cargo for the purpose of raising funds to defray the expenses of 
such repairs as may be necessary to enable the ship to complete the 
voyage (i), and for the same purpose he may hypothecate even the 
whole of the cargo No portion of the cargo, however, must be 
sold or hypothecated unless the master is unable to raise funds in 
any other way (Q, and unless there is a prospect of benefit, direct 
or indirect, to the owners of the cargo (m). 

317. If the ship is disabled from continuing her voyage, the 
master is entitled to tranship the cargo and convey it upon 
another ship to its destination (n). If he is unable or unwilling to 
do so, he may abandon the voyage, in which case the owner of the 
cargo is entitled to claim delivery of his cargo at the place where 
the voyage is abandoned (o). Except, however, where the failure to 
continue the voyage is attributable to some excepted peril, the ship* 
owner is guilty of a breach of contract, since he has engaged to 
convey the cargo to its destination, and the owner of the cargo is 
entitled to recover any damages which he may have sustained (p). 
Even where the shii) is damaged by an excepted peril, the ship- 
owner is not necessarily absolved, since he is bound to fulfil his 
engagement by every reasonable and practicable method (g). Hence 
the ship cannot be regarded as having been rendered by an 
excepted peril incapable of performing her voyage merely because, 

(d) The Vortigem, [189ft] P. 140, C. A. ; see p. 214, onto. 

(e) See pp. 220 et stq., <poat. 

(f) See p. 74, ante, pp. 317, 318, poet. 

(a) See’p. 249, post 

(a) Aa to when the whole of the oariro may be sold, see pp. 252, 253, vest 

(i) See p. 248, poet 

(k) Hussey v. Ohriatie (1808), 9 East. 420; The OratUudine (1801), 
3 Ch. Rob. 240 ; The Mephanta (1861), 16 Jur. 1186 ; see p. 240, post 

(l) The Dowthorpe (1843), 2 Wm. Rob. 73 ; La Gonstanoia (1846), 
2 Wm. Rob. 404 ; see p. 243, post. 

(m) HaUett v. Wigram (1860^ 9 C. B. 680 ; see p. 244, post. 

(n) See pp. 233, et seq., post. • 

( 0 ) See p. 230, post. 

(p) ThifyoU V. Swann (1862), 11 C. B. (ir. 8.) 270 ; Aasiottraeioni Generali 
V.S.8. Bessie Morris Go., [1892] 2 Q. B. 652, C. A. 

(0) See Shipton v. Thornton (1838), 9 Ad. & El. 314; Tronson V. Deni 
(1863), 8 Moo. P. C. C. 419. 
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in consequenee of each perils she walits repairing (r) and oannot 
continue her voyage until $be is repaired (s). It therefore becomes 
important to consider how far the shipowner is bound to repair his 
ship, since, if he does not repair her and abandons the voyage, 
the, question may arise whether his inability to carry the cargo to 
its destination* is to be attributed not to prevention by an excepted 
peril for which he is not responsible, but to his failure to repair, 
which is a breach of his duty towards the owner of the cargo (t). 
There is clearly a prevention by an excepted peril where the ship 
is so damaged that she cannot be repaired (a), or where, though she 
is capable of being repaired, there are no facilities for repairing her 
at the port of refuge (ft). On the other hand, the shipowner is 
bound to repair the ship if it is reasonably possible for him to do 
so (c), and a failure to repair her, by which she is prevented from 
continuing her voyage, is not a prevention by an excepted peril (d). 
The cost of repairs, however, falls upon the shipowner (e), unless 
the need for repairs is occasioned by a general average loss (/) ; and 
if the cost is so prohibitive that he cannot prudently and reasonably 
repair, he cannot be called upon to do so (g). If the cost of the 
repairs necessary to enable the ship to complete her voyage is out 
of all proportion to the benefit which the shipowner will derive from 
them, it is impossible, in a business sense, to repair her (h), and the 
shipowner is therefore prevented from completing the voyage not 
by his failure to repair, but by an excepted peril (i). The cost of 
repairs must, however, be in fact unreasonable ; the shipowner is 
not excused for a failure to repair because the master believed that 
the repairs could not be executed at a reasonable cost (k). In any 
case, whatever may be the cost of repairs, it is the duty of the 
shipowner to continue the voyage if he has in fact repaired the 
ship (1), 

318. Where the master is compelled to seek a port of refuge for 
the purpose of repairing the ship, he is not necessarily guilty of a 
deviation because be does not make for the nearest port ; he is 


(r) Moss V. Smith (1850), 9 C. B. 94. 

(«) Benson v. Ohapman (1849), 2 H. L. Caa. 696, 720. 

(t) Duranty v. Hart, Cargo ex** Hamburg*' (1863), 2 Moo. P. C. C. (n. s.) 
289; Hill v. Wilson (1879), 4 G. F. D. 329; AssieuroMoni Generali v. 
8.S. Bessie Morris (7o., [1892] 2 Q. B. 652,0. A. ; Hamsen v. Bunn (1906), 
11 Com. Gas. 100 ; compare Benson v. Duncan (1849), 3 Exch. 644, Ex. Gh., 
and see p. 235,j>08£. 

(a) Moss V. Smith, swpra ; Assiouraeioni Generali v. 8,8. Bessie Morris 
Co., supra, 

(h) Moss V. Smith, supra. 

(0) See p. 285, post, 

(d) PhitpoU V. Swann (1862), 11 C. B. (N. s.) 270; Assicuraeioni GsneraU 

V. 8M. Ifessie Morris Go., supra. ^ 

(e) Benson v. Duncan, supra ; HaUeU v. Wigram (1850), 9 C. B. 580. 
if) See p. 320, post. 

{o) Moss V. Smith, supra, 

(a) Assicurasumi Generali v. 8.8. Bsaaie Morris Co., supra. 

(t) Moss V. Smith, supra ; Assicurazioni QeneraU v. 8 . 8 . Bessie Mortis 
Co., supra. 

(h) Cannon y. Meabum (1823), 1 Bing. 243. 

(1) Assicurasioni QeneraU y« 8.8. Bessie Morris Co., supra. 
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entitled to take into consideration the relative merits of difierent 
ports as regards their facilities for dealing with the ship or cargo* 
and may select that port which is, in his opinion, the most 
suitable (m). 

Suii-Seot. 3 . — The Preeervaimi of the Cargo. 

319. In so far as the shipowner is in the position of an insurer (n), 
it is iiTinccesBary to consider his duties in respect of the custody and 
protection of the cargo during the voyage, since he is absolutely 
responsible for its safety (c?). He is therefore equally liable to its 
owner in case of its loss or damage, whether caused by the failure of 
himself or his servants to exorcise due care (p) or by some peril 
wholly beyond his control (q). The existence of a special contract 
containing exceptions modifies the extent of his liability (r); but he 
remains, as before, liable for all loss or damage not attributable to 
an excepted peril (s). ^Vhore, however, the question arises whether 
or not the loss or damage is to be attributed to an excepted peril, the 
nature and extent of the shipowner’s duties must be taken into 
account (a). In the absence of any express provision in the con- 
tract to the contrary (fc), he is responsible to the cargo owner for 
the due performance of such duties, and is not protected by the 
terms of his contract if the loss or damage might, in spite of the 
happening of an excepted peril, have been avoided had such duties 
been duly performed (c). 

320. It is the duty of the master, as representing the ship- 
owner (d), to take reasonable care of the goods entrusted to him (e). 
The extent of this duty varies according to the nature of the 


(m) Fhelps, James Co, v. Hill, [1891] 1 Q. B. 605, C. A. 

(w) See p. 325, post. 

(o) See ibid. 

(p) Lloyd V. General Iron Screw Collier Co. (1864), 3 H. & C. 284 ; Grill 
V. General Iron Screw Colliery Co. (1868), L. R. 3 C. P. 476, Ex. Ch. ; The 
Accomac (1890), 15 P. D. 208, C. A. ; The Chasca (1876), L. R. 4 A. E. 
446 ; Steinman Co. v. Angier Line, [1891] 1 Q. B. 619, C. A. ; Chartered 
Mercantile Bank ^ India v. Netherlands India Steam Navigation (‘o. 
(1883), 10 Q. B. D. 621, C. A.; Uayn v. Culliford (1879), 4 C. P. D. 
182, C. A. 

(g) Spence v. ChodwicJc (1847), 10 Q. B. 617 ; Benson v. Dwnean 
(1849), 3 Exoli. 644, Ex. Ch. ; Kay v. WheeUr (1867), L. R. 2 C. P. 302, 
Ex. Ch. ; Laveroni v. Drury (1852), 8 Exeh. 166 ; Finlay v. Liverpool and 
Great Western Steamship Co. (1870), 23 L. T. 251 ; De B4)thsch%ld v. Royal 
Mail Steam Packet Co. (1852); 7 Exch. 734 ; Thrift v. Toule dt Co. (1877), 
2 C. P. D. 432. 

(r) See pp. 107 et seq., ante. 

(fl) See, for instance, Thrift v. Youle db Co., supra ; De Rothschild v. 
Royal Mail Steam Packet Co., supra ; and the eases cited in notes (p), (g), 
supra. 

"(a) Notara v. Henderson (1872), L. R. 7 Q. B. 225, Ex. Ch. ; and see 
p. 232, post. 

(6) See p. 116, ante. * 

(o) Adam v. Morris {J. <& D.) (1890), 18 R. (Ct. of Sess.) 153 ; and see 
p. 233, post. 

(d) As to the master’s duties as representing the owner of the cargo, see 
pp. 228, 229, post. 

(a) Notara t. Henderson, supta, per Wuxes, J., at p. 285. 
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goods and the ckcumstaaces of the particular case (/). If the BmU* 

goods, from theiarnatdire^ require airing or ventilating, as in the file 
case of a fruit cargo, he must take the usual and proper methods for V ofiB e 
the purpose (g). If they are capable of being damaged by water, he 
must keep ^ the water away from them by pumping the holds clear 
of drainage (h), or by battening down the hatches during heavy 
weather (t), or by taking any other measures that may be 
reasonably required (k). Similarly, if they are capable of being 
stolen during the voyage, he must protect them against theft (Z). 

For loss or damage attributable to the master’s failure to perform 
this duty the shipowner is responsible, in spite of an exception 
covering the actual cause of such loss or damage (m), since, it the 
goods heat through lack of ventilation (n), or are damaged by 
water (o), or are stolen (p) through the master’s negligence in taking 
care of them, the efficient (q) cause of the loss or damage is not the 
heating, or the peril of the sea, or the theft, for all of which there 
may by the terms of the contract be no responsibility, but the 
master’s negligence (r). Where, on the other hand, the master has 
taken all reasonable precautions to preserve the goods, the fact that, 
notwithstanding such precautions, the goods are lost or damaged, 
does not preclude the shipowner from relying upon the exceptions of 
his contract (s) ; and the same principle applies where the master is 
prevented, by the happening of an excepted peril, from carrying out 
his duties, as, for instance, where he is prevented from ventilating 

(f) Nolara v. Henderson (1872), L. R. 7 Q. B. 225, Ex. Ch., per 
WiLLES, J., at p. 237. The extent ot the master’s duty also depends upon 
the law of the ship’s flag (The Bahia (1864), 12 L. T. 146). 

(g) Tronson v. Dent (1853), 8 Moo. P. C. C. 419, 456; Steamship Calcutta 
Co., Ltd. V. Weir (Andrew) dc Co., reported on this point (1010), 16 Com. 

Cas. 172, 'per Hamilton, J., at p. 190. Similarly, if the cargo is com- 
posed of live cattle, he must provide an adequate quantity of drinking 
water (ValUe v. BuchnaU Nephews (1900), 16 T. L. R. 362). 

(i^) Notara v. Henderson, supra; The Nepoter (1869), L. R. 2 A. & E. 

375 ; compare Stamton v. Richardson (1875), 3 Asp. M. L. C. 23, H. L. 

(i) The Thrunscoe, [1897J P. 301. 

(h) Notara v. Henderson, supra, 

(Z) Abbott on Shipping, 5th ed., p. 245 ; 14th ed., p. 547. 

(m) ValUe v. Bucknall Nephews, supra. 

(n) The ** Freedom” (1871), L. R. 3 P. C. 694; Ohrlop v. Briscall, 

The ** Helene^' (1866hL* R- 1 C. 231 ; compare Phillips v. Clark (1857), 

2 C. B. (N. s.) 156 ; Leuw v. Dudgeon (1867), L. R. 3 C. P. 17, n. 

(o) The Oressington, [1891] P. 162 ; Siordet v. Hall (1828), 4 Bing. 607 ; 
compare Steel v. State Line Steamship Co. (1877), 3 App. Cas. 72; The 
Aewmac (1890), 16 P. D. 208, C. A, ; The Nepoter, supra. 

(p) The Prine Heinrich (1897), 14 T. L. R. 48. 

iq) See pp. 232, 233, post. 

(r) The shipowner is, however, protected by an express exception 
against the master’s negligence ( The Cressin^n, suwa ; BlaekhHvm v. 

Lwerpeol, Brasil and River Plate Steam NavtgaHon Uo., [1902] 1 K. B. 

290 ; SmUlon v. Orient Steam Navigation Co. (1907), 12 Com. Cas. 279i. 

(a) Ohrtoff V. Briscall, The ••Helene,” supra ; Laurie v. X^uglaa (1846), 

15 M. & W. 746. The burden of proving that the master has not taken all 
reasonable precautions lies on the shipper (Czech v. General Steam Naviga- 
tion Co. (1867), L. R. 3 C. P. 14 ; Moes, MoUere and Tromp v. Leith and 
Amster^Um Shipping Co. (1867), 6 Mocph. (Ct. of Sess.) 988, followed in 
HorsOey v. Baxter Brothers db Co., The ••Hesper” (1893), 20 R. (Ct. of 
Sess.) 383 ; Ohrloff v. BriaeaU, The •• Helens” supra ; Oraig and Kcse v. 

DOargy etc. (1879), 6 R. (Ot. of Sess.) 1269; The ^ndarrook^ [1894] 
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the cargo by a storm (t). Even where the loss or damage is 
attributable to the precautions actually adopted by%e master, as^ for 
instance, whore in a storm goods are jettisoned (a), or the cargo heats 
owing to the hatches being battened down(&), the fact that such 
precautions were rendered necessary by an excepted peril must be 
taken into consideration, and the excepted peril, and not the 
master’s act, must be regarded as the efficient cause (c). 

321. It is the duty of the master not merely to do what is 
necessary to preserve the goods on board his ship during the 
ordinary incidents of the voyage, but also to take reasonable 
measures to check and arrest their loss, destruction, or deteriora- 
tion through accidents, for the necessary effects of which there is, 
by reason of an exception in the contract, no original liability upon 
the shipowner (d) ; and for the master’s failure to perform this part 
of his duty the shipowner is equally responsible (c). In considering 
what measures are reasonable, it is not sufficient to point to the fact 
that the goods have been lost or damaged, and to suggest measures 
which might have been taken to prevent them being so lost or 
damaged (/); it is necessary to lake into account all circumstances 
affecting the risk, trouble, delay and inconvenience, and in 
particular the place, the season, the extent of the deterioration, the 
opportunity and means at hand, and the interests of other persons 
concerned in the adventure, which it might be unfair to prejudice 
for the sake of the pari of the cargo in peril (g). It must be shown 
that the measures suggested would have been reasonable and 
prudent to take in the interest of the shipper, and would in fact 
have been taken by him if the whole adventure had been under his 
control and at his risk (h), and in addition that there is nothing in 
the circumstances of the case indicating any special risk, trouble, 
inconvenience, or other objection 0). Moreover, the liability of the 
shipowner does not necessarily depend upon the result of the 
measures actually taken by the master (k). A fair allowance must 
be made for the difficulties in which the master may be involved. 

P. 220, C. A. ; The Ida (1875), 32 L. T. 541, P. C. ; Muddle v. Stride (1840), 
9 C. & P. 380 ; Willums v. Dohhie (1884), 11 H. (Ct. of SesA.) 082). 

(t) The Thrunecoe, [1897] P. 301. 

(a) See p. 228, post 

(5) The ThruTMcoe, supra, 

(0) Ibid. ; The Diamond f [1906] P. 282 ; compare The Barcore, [1890] 
P. 294. 

(d) NoUvrav.Eerhd»r8on[l9>12),l4. R. 7 Q. B. 225, Ex. Ch..p«r W illes, J., 
at p. 235 ; compare T^onson v! DenUlSbZ]^ 8 Moo. P. C. 0. 419, 460. 

(e) Adam v. Morris (J. <& D.) (1890), 18 R. (Ct. of Seas.) 163. 

(/) Nciara v. Henderson, supra, per Willbs, J., at p. 237 ; compare 
pp. 227 et seq., post 

ig) Notara v. Henderson, supra ; Tronson v. Dent, supra ; Austraktsum 
Steam Navigation Co, v. Morse (1872), L. R. 4 P. C, 222 ; Acatos v. Bwms 
(1878), 3 Ex. D. 282, C. A. 

(^) Notara v. Henderson, snpra ; Atlantic Mutual Insurance Co. v. 
Huth (1880), 16 Ch. D. 474, C. A. 

(1) Notara v. Henderson, supra. Therefore the master is at liberty to 
take into aoconnt questions of expense {Tronson v. Dent, supra ; Austral^ 
aaian Steam NofV^ation Co. v. Morse, supra). 

{k) Notara v. Henderson, supra : compare Abbott on Shipping, 5th ed., 
p. 241 ; 14th ed., p. 628* 
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It mqst be born^ in mind that be is to exercise a discretionary saor. 4. 
power, and no liaoiliiiy arises unless it can be affirmatively proved Tbe 
'that he has been guilty of a breach of duty (2). At the same time Teysirs* 

the question whether the shipowner is or is not liable does not 
depend npdn the master’s honest belief that what he proposes to do 
is the right thing ; the master must consider the interest not merely 
of the shii), but of the whole adventure, and act accordingly (m). 

322 . In the performance of this part of his duty the master Preventing 
must, if the goods suffer damage in the course of the voyage, damage from 
endeavour to save them, and must, as far as possible, by pumping ®P*^*“S* 
or using other proper means, prevent the damage from spreading (n). 

He is not, however, bound to seek a port of refuge as soon as it 
becomes clear that by going on some mischief will be done to some 
portion of the cargo, especially if such a course will put all 
concerned to enormous expense (o), and the ship remains in a fit 
condition to continue her voyage (p). The performance of this duty, 
whether it is for the joint benefit of the shipowner and the cargo 
owner, or for the benefit of the cargo owner only, cannot be 
insisted on if a deviation is involved (q). Nevertheless, in con- 
sidering the question whether a deviation is justifiable or not(r), the 
interests of the cargo as well as of the ship may be taken into 
account as influencing the master’s decision (a). Moreover, 
reasonable delay at a port of call for purposes connected with the 
voyage, though not necessary for its completion, does not amount 
to deviation (t). If, therefore, the ship puts into a port of call or 
seeks a port of refuge, where an opportunity of coping with the 
mischief presents itself, the master is entitled to make use of the 
opportunity, if it is possible to do so without xmreasonably delaying 
the ship (a). In fact, as regards the owner of the particular goods 
affected, it is his duty to make use of it if possible, otherwise the 
shipowner is responsible for the consequences of the master’s breach 
of duty(^>). Thus, if it is reasonably possible to remedy the 

{1) Notara v. Henderson (1872), L. K. 7 Q. B. 225, £z. Cli. ; Australasian 
Steam Navigation Go. v. Morse (1B72), h. 11. 4 P. C. 222. 

{m) The Mona (1884), 61 L. T. 28 ; Atlanttc Mutual Inaura/nce Co. v. 

Huth (1880), 16 Ch. D. 474, C. A. ; Tronson v. Denf (1853), 8 Moo. P. C. C. 

419; Acaios v. Hums (1878), 3 £z. D. 282, C. A.; see, further, pp. 237, 

244, 248, post. 

(n) Notara v. Henderson, supra. . 

(o) The Bona, supra. ^ 

(p) Notara V. Henderson (1870), L. R. 6 Q. B. 346, per Cockburn, C.J., 
at p. 354. 

(g) Notara v. Henderson (1872), L.^R. 7 Q. B. 225, Ex. Ch. 

(r) See pp. 95 et sea,, cmie. A deviation, otherwise justifiable, does not 
become unjustifiable because the danger is attributable to the shipowner’s 
default {Kish v. Taylor, [1912] A. C. 604). 

(s) Phelps, James Go. v. Hill, [1891] 1 Q. B. 606, C. A. It is 
doubtful whether deviation to save the cargo alone, the ship not being in 
danger, is justifiable ; see Notara v. Henderson (1870), L. R. 5 Q. B. 346, 
per Cockburn, C. J., at p. 364. 

' (t) Notara v. Hen^r8on(lH12), L. R. 7 Q. B. 226, Ex. Ch.,per Willes, J., 
at p. 236. 

(a) Tronson v. Dent, supra ; compare Blasco y. Fletcher (1863), 14 C. B. 

(N. s.) 147. 

(5) The **Norvsasf*' (Owners) v. Ashburner, The “iforway” (1866), 3 
Moo. P. C. C. (N. 8.) 246 ; Notara v. Henderson (1872), L. B. 7 Q. B. 225, 

^£x. Ch. ; Hansen v. Dunn (1906), 11 Com. Cas. 100. 

I 2 
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mischief by landing the goods promptly, the masttf must land them 
at once, and the shipowner is responsible for any damage occasioned 
to the goods by their being kept on board, even though the original 
cause of the damage to them is covered by an exGeptu)]&.^cX The 
master must, in addition, take any other reasonable measat^ ^^at 
may be necessary, either by way of drying the goods (d) or ol^ef? 
wise (e), for the purpose of checking the deterioration and rendering 
the goods fit to be carried on(/). The master’s duty in this 
behalf is not confined to cases of physical damage and deterioration ; 
if from any cause whatever it becomes dangerous to carry the goods 
on, as for instance where they are contraband of war, so that, if he 
had continued the voyage with the goods on board, he would have 
been acting recklessly, it is his duty to land them and to place them 
in safe custody ((/). In any case in which the whole of the cargo 
may bo in danger of being lost, it is the duty of the master to save 
the most valuable portion of the cargo first, if it is possible to do so 
without unreasonably neglecting the interests of the owners of the 
other portions of the cargo (h). 

323. Though, in dealing with the cargo for tho purpose of 
preserving it from harm, the master acts as agent of tho shipowner, 
so as to render the shipowner liable for his breach of duty, he has 
also an implied (i) authority in cases of accident and emergency to 
deal with the cargo on its owner’s behalf, and for the protection of 
his interests to act for the safety of the cargo in the best mariner 
possible in the circumstances in which it is placed (^). In the 
exercise of this authority he may jettison a portion of the cargo (/c), 
or enter into a salvage agreement in respect of it(Z); he may make 
arrangements for drying tho cargo at a port of refuge and fitting it 
to be carried on (??i) ; if in his opinion it is unsafe to carry it on, he 
may warehouse it (n) or even sell it (o). These aefcs are done by 


(0) Adam v. Morris (J. db D.) (1890), 18 R. (Ct. of Sess.) 153 ; Hansen 
V. Dunn (1906), 11 Com. Cas. 100 

(d) Tronson v. Dent (1853), 8 Moo. P. C. C. 419; Notara v. Uenderao?^ 
(1872), L. R. 7 Q. B. 225, Ex. Ch. ; compare Acaios v. Bums (1878), 3 
Ex. D. 282, C. A. 

(e) Notara v. Henderson, supra. 

{JD If the cargo is capable of being caltied on, the shipowner is entitled 
to insist upon it being resbipped, unless the full freight is paid ( The Blenheim 
(1885), 10 P. D. 107, 171) ; compare p. 237, post). 

(g) NoheVs Explosives Co. v. Jenkins db Co., [1896] 2 Q. B. 326 ; Cargo 
ex Argos, Oaudet v. Brown (1873), L. R. 5 P. C. 134. 

(h) Eoyal Mail Steam Packet Co. v. English Bank of Ilia de Janeiro 
(1887), 19 Q, B. D. 862. 

(1) The contract may, however, provide that in certain events the master 
is to be deemed to be acting as agent of the cargo owner as well as of the 
shipowner ; see I. S. P. Strike Expenses Clauses, clause 1. As to the 
I. S. F. Strike Expenses Clauses, see note (d), p. 131, ante. 

Cargo ex Argos, Oaudet v. Brown, si^ra, at p. 165 ; compare Droege 
V. Suartt The Kamak (1809), L. R. 2 P. C. 506; see, further, pp, 239, 247, 
260, post, ■ 

(k) See p. 317, post. 

(l) Atlantie Mutual Insurance Co. v. Hulh (1880), 16 Ch. D. 474, C. A. 

(m) Tronson v. Dent, supra ; Notara v. Henderson, supra ; Aoatos v. 
Bums, supra. 

(n) Tronson. r. Dent, supra ; Cargo ex Argos, Oaudet v. Brown, supra ; 
Ean»6n V. Dunn, supra. 

(o) See p. 250, post. \ 
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the master in hie eapaot^ as ageitt of the cargo owner, and it is 
therefore the oaigo xtWSt and not the shipowner who is bound b; 
them, and who mast accept responsibility for thmn(f>). Since, 
howevet', the'master’s anthorit^ to act on the cargo owner’s behalf 
is an implied authority, arising where the circumstances of the 
particular case justify it, whilst his authority to act on the ship* 
owner’s behalf is a general authority, he cannot bind the cargo owner 
by an improper exercise of his authority fy), and the shipowner 
accordingly remains responsible (r). 

324 . To justify the master in exercising his implied authority Justiflabls 
on behalf of the cargo owner the following conditions must bo exercise of 
fulfilled ( 8 ), namely . 

(1) It must be reasonably necessary, from the circumstances of ‘ 

the case, that the master should deal with the cargo in some way necessary 4 
or other on its owner’s behalf (f). The necessity must arise, not 
through the act of persons with whom the master is connected (a), 

but through the force of circumstances, by reason of the events 
that have happened, casting upon him the duty of acting on the 
cargo owner’s behalf (6), because the cargo must not be left*to 
perish or left unguarded or uncared for, and there is no one 
else who can perform the duty of guarding the cargo or taking 
care of it, or doing the best with it, except the master (c). More- 
over, the necessity must involve the interests of the cargo 
owner : the mere necessity of the ship, apart from the adventure, 
does not entitle the master to act on behalf of the cargo 
owner (rf). 

(2) The course adopted by the master of dealing with the cargo (2) where 
must have been reasonably necessary in the circumstances of the 
case(^). The mere fact that, in consequence of the events that ^op^; 
have happened, something must be done with the cargo, and the 
master is therefore compelled to decide between alternative courses, 

(p) See pp. 240, 247, 250, post. The master, it seems, has a lien on the 
cargo for his expenses (Hiiigston t. Wendt (1876), 1 Q. B. D. 307, per 
Blagkbukn, J., at p. 373). 

(g) Tronson v. Deni (1863), 8 Moo P. C. C. 419, 449 ; Duranty v. Eari, 

Cargo ex Hamburg (1863), 2 Moo. P. C, C. (N. 8.) 289, 321 ; Acatoa v. 

Bums (1878), 3 Ex. D. 282, C. A. 

(r) See pp 231, 260, post. The burden of proof lies on the party assert- 
ing that hu exercise of authority was justifiame {Atlantic Mutual Insurance 
Co, V. Euth (1880), 16 Ch. D. 474, C. A.). 

(s) Compare pp. 239, 247, 250, post, where the application of these 

principles is considered. » 

(i) Duranty v. Hart, Cargo ex “ Hamburg,** supra ; Ailaniic Mutual 
Inswranee Co v. Huth, supra; The Pontida (1884), 9 P. D. 177, C. A,, per 
Brett, M.R., at p. 180; compare Droege v. Suart, The Kamah (1869), 

L. B. 2 P. C. 545. 

(a) Tronson v. Dent, supra. 

(b) Australasian Steam Navigation Co. v. Morse (1872), L. R. 4 P. C. 222, 

230. It is immaterial whether the necessity arises from the inherent vice 
oi the goods or from some other cause (Acatos v. Bvmst supra, per Brett« 

L.J., at p. 290). 

(0) Tronson v. Dent, supra. 

{d) The Onward (1873), L. B. 4 A. & £. 38; Duranty v. Hart, Cargo 
ex ** Hamburg,*^ supra. 

{e) Tronson v. Dent, supra; Austredasian Steam Navigation Co. v. 

Morse (1872), L. B. 4 P. C. 222 ; Aeatos v. Buma, supra : AHantk Mutual 
*'lnsuranee Co. v. Huth, supra. 
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(8) where 
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impossible. 


does not, in itself, bind the cargo owner to accept the course wtiich 
is actually adopted (/). It is not sufficient to show that the master 
thought that he was doing his best, or even that the oojtirse adopted 
was, BO far as can be ascertained, the best (.9) for all comts^hed ^). 
It may have been a reasonable course (t), it may be cleat^^^t 
the cargo might have suffered further damage if the master hsd 
not acted as he did (ft); nevertheless, it may not have been the 
proper course to adop^Z). To bind the cargo owner it must be 
shown that, in dealing with the goods, the master has adopted the 
course which, according to the judgment of a wise and prudent 
man, is apparently the best for the persons for whom he acts in the 
emergency which has arisen (m). 

( 8 ) The master must be unable to communicate with the owner 
of the cargo in time to receive his instructions before dealing with 
the cargo {n\ It is the duty of the master to communicate with 
the owner of the cargo, unless it is impossible to do so owing to the 
urgency of the case, as where there is danger of an immediate loss 
unless prompt measures are taken to . remedy the mischief (0). In 
considering whether communication is possible, the cost and risk 
incidental to the delay from the attempt to make such communica- 
tion, and the probability of failure after every exertion should have 
been made, must be taken into account (p). Moreover, regard must 
be had to the means of communication available and to the prospect 
of obtaining an answer in time (q). The master must, therefore, 
employ the telegraph, where this can usefully be done ; but the 
state of the particular telegraph, the way in which it is managed, 
and bow far explanatory messages can be transmitted by it, having 
regard to the time and circumstances in which the master is placed, 
are important factors in determining whether communication is 
possible (?*). In addition, whdre the ship is a general ship, the 

(Y) Australaaicm Steam Navigaiion Co. v. Morse (1872), L. R. 4 P. C. 
222 ; Aoatos v. Bums (1878), 3 Ex. D. 282, C. A., per Bramwell, L.J., at 
p. 287. 

(</) Ailaniie Mutual Insurance Oo. v.Huth (1680), 16 Gh. D. 474, 0. A., 
per Cotton, L.J., at p. 481 ; but see Australasiarif Steam Navigation Oo. v, 
Morse, sv/pra, at p. 230; Acatos v. Bums, swpra, per Brmtt, L.J., ut 
p. 290. 

(ft) Tronson v. Dent (1863), 8 Moo. P. C. C. 419 ; compare pp. 244, 262,' 
263, post 

(1) Acatos V. Bums, supra. 

(ft) Tronson v. Dent, supra. 

(2) Acatos V. Bums, supra. 

(m) AustMasian Steam Navigation Co. v. Morse, supra ; Aoatos y« 
Bums, supra ; AUantic Mutual Insurance Oo. v. Ruth, supra, per 
Thesiger, L.J., atp. 478 ; compare Christy v. Bow (1808), 1 Taunt. 300. 

(n) Duranty v. uart. Cargo ex “ Hamburg " (1863), 2 Moo. P. C. C. (». s.) 
269, explaining Wilkinson v. Wilson, The ‘*Bonapar2e " (1853), 8 Moo. 
P. 0. C. 450; The Olivier (1862), Lush. 484; Cargo ex Argos, Qaudet v. 
B¥bwn (1873), L. R. 6 P. C. 134 ; The Lizzie (1868), L. R. 2 A. 8c £. 264 ; 
Acatos V. Bums, supra ; compare La Ysabel (1812), 1 Dods. 273. 

(o) Duranty v. Hart, Oa/rgo ex ** Hamburg,** supra. On the other hand, 
if the cargo is not perishable, there may be no urgency {The Onward 
(1873), L. JR. 4 A. 8e E. 38 ; Kleinwort, Cohen <9 Oo. v. Oassa MarUtima of 
Genoa (1877), 2 App. Cas. 166. P. C.). 

(p) Droege v. Suart, The Kamdk (1869), L. R. 2 P. C. 606, 613. 

({) WalMAe Fielden, The Oriental 7 Moo. P. C. C. 398 ; AusfkrtA- 

asian Steam Navigation Co. v. Morse, supra. 

(r) Australasian Steam Navigation Co. v. Morse, supra. * 
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poBitioit is modified bj the oironmetobOes th&t the cargo belouigs to 
different owners and tnsA the task of tracing out and oommunicatiiig Hie 
wiUi them must add greatly to the master’s labours, and might Voyage; 
lead t6 neglect of more pressing duties connect^ with the 
saving and dealing with the goods (s). These circumstances do 
mifr however, in themselves absolve the master of a general ship 
from the duty of communicating with such owners of cargo as are 
known to him (t). 

Where communication is possible, a master who fails to com- Where com- 
municate with the owner of the cargo cannot bind him by his “unication 
dealings with it, since his implied authority to act on its owner's 
behalf has never come into existence (a). He therefore remains the 
^ent of the shipowner, and if he deals improperly with the cargo 
in the purported exercise of such authority, renders the shipowner 
liable for the consequences (h). On the other hand, if the owner of 
the cargo neglects to reply to the communication (c), or refuses to 
give instructions (d), the master’s implied authority, if the circum- 
stances otherwise justify its exercise, conies into existence, and he is 
entitled to take such steps as may appear to him to be reasonably 
necessary in the interests of the owner of the cargo. He cannot, 
however, disregard any instructions which he may receive, and it is 
immaterial that, in disregarding them, he acted bond Jide and that 
the steps which he took were reasonable (c). 

326. Wherever the master has implied authority to deal with ExpensoB. 
the cargo on its owner’s behalf, he is entitled to charge the owner 
with the expenses properly incurred in so doing (/), and, if neces- 
sary, he may exercise a lien over the cargo in respect of such 
expenses (g). He is also entitled to raise funds for the purpose of 
defraying such expenses by hypothecating the whole of the 
cargo {h)y or by selling a portion of it (t), and may,' in case of need, 
pledge the cargo owner’s credit (A;). He cannot, however, charge 
the cargo owner with such expenses as are properly payable by the 
shipowner (1), 

{$) Australasian Steam Navigation Co, v. Morse (1872), L, R. 4P. C. 222 ; 

Phelps, James d Co. v. Util, [1891] 1 Q. B. 606, C. A. 

(f) The Gratiiudine (1801), 3 Ch. Rob. 240, -per Lord Stowell, at p. 266. 

(а) Duranty v. Hart, Cargo ex ** Hamburg (1863), 2 Moo. P. C. C. (N. a.) 

289 ; The Onward (1873), L. R. 4 A. & E. 38 ; Aoatos v. Bums (1878), 3 
Ex. D. 282, C. A. The communication must state fully what steps the 
master proposes to take (The Onward^ supra ; KUinwort, Cohen db Co, v. 

Oassa Mariitima de Genoa (1877), 2 App. Cas. 160, P. C.). 

(б) As to the measure of damages, see Acatos v. Bums, supra, 

(c) Droege v. Quart, The Kamak (1869), L. R. 2 P. C. 606. 

(d> Oarrioek v. Walker (1873), 1 R. (Ct. of Sess.) 100; compare Ausifal^ 
asian Steam Navigation Co- v, Morse, supra, 

(4) Aeaios v. Bums, supra, per Brett, L.J., at p. 291 ; Dynsoud v. Scofi 
(1877), 5 R. (Ct. of SesB.) 196; see also pp. 246, 25B,posl, 

l f) Cargo ex Argos, Oaudet v. Brown (1873), L. R. 6 P. C. 184. 

l g) Bingston v. Wendt (1876), 1 Q. B. B. 307. 

* (a) Cargo ex Sultan (1869), Sw. 504 ; The Olenmanna (1860), Lush. 115 ; 
see p. 247, post, 

(f) See p. 249, post, 

(k) Bingston v. Wendt, supra, per Bz^ackburn, J., at p. 371. _ _ . 

0) Cargo ex Argos, Gaudet v. Brown, supra. Under the I. 3. F. Strike 
Expenses Clauses (see note (d), p. 131, ante), clauses 2, 3, provision is 
made for apportioning the excuses incurrm under clause 1 between 
*the shipowner and the cargo owner, the cargo owner not being liable for 
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Wot, 4. 326. Even though tie master may not have been guilty of a 

. ; !nie broach of duty, either as regards the ship (m) or as regards the 

'Yoyage. cargo (n), the shipowner is nevertheless liable for any l^e.8 damage 

SbSpowner’H which the cargo (o) may sustain, unless the cause of Ipss or 

liabhitj. damage is covered by an exception in the contract (p). To' li^mpt 

the shipowner, it is not sufficient to prove that the loss or dai^ia^e 
took place and that, at the same time, an excepted peril 
Proximate happened (g); he must show that the loss or damage was proxi- 
cause. mately caused by the excepted peril (?•). Where there is only one 

cause to which the loss or damage can be attributed, the position of 
the shipowner depends merely upon the construction to be placed 
upon the language of the particular exception (s). If the language 
used is wide enough to include the actual cause of the loss^ be is 
exempt from liability (0 : if he has failed to include it, he remains 
liable (a). Thus, a cargo which is eaten by rats in the hold of a 
ship is not lost, within the ^ meaning of an exception, either by a 
peril of the sea(Z^), or by the act of God(c). Where, however, 
there has been a succession at intervals of causes which must have 
existed in order to bring about the loss, the question arises as to 
which cause must be taken as the cause to which the loss is to be 
attributed (d). If there has been an interruption in the sequence 
of causes, the last cause alone is to be taken into consideration, and 
the others rejected, although the loss could not have been brought 
about without them (e). Thus, where a cargo is damaged owing to 
the fact that sea-water gains access to it through a hole in the 


more than 20 per cent, of the actual net value of tho cargo, aud under 
clauso 4 the Biiipowner is given a lion on tho cargo for the amount due 
from the cargo owner. 

(m) See pp. 211 et geq,, ante, 

(n) See pp. 224 et seq., ante. 

(o) As to the measure of damages recoverable, see pp. 288 et seq., post. 
Ip) Abbott on Shipping, 6th ed., p. 261 ; 14th ed., p. 677 ; see pp. 107 

et seq,, ante. 

(q) WUsoTi, Sons db Co. v. The ** Xantho" {Owners of Cargo) (1867), 
12 App. Cas. 503, per Lord Uerschell, at p. 612 ; ThilpoU v. Swann 
(1861), 11 0. B. (N.s.) 270, 

(r) Smithy, Shepherd {1126), citeAin Abbott on Shipping, 6thed.,p. 263; 
14th ed., p. 578 ; Wilson, Sons d? Co. y*The “ Xantho ** {Owners of Cargo), 
supra ; Hamilton, Fraser db Co. v.^Pandorf db Co. (1887), 12 App. Cas. 618 ; 
The ** Freedom’* (1871), L. R. 3 P. C. 694; compare title Insuraxce, 
Vol. XVII., p. 437. 

(s) For the rules of construction to be applied, see p. 138, ante. 

(t) Hamilton, Fraser db Co* v. Pandovf dh Co., stipra; The Pearhnoor, 
[1904] P. 286. 

(a) Taylor v. Bunhar (1869), L. R. 4 C. P. 206; Thames and Mersey 
Marine Insurance Co. v. Hamilton, Fraser db Co. (1887), 12 App. Gas. 484; 
Dale v. Hall (1760), 1 Wils. 281 ; Laverom v. Drury (1862), 8 Exch. 166 ; 
Kay V. Wheeler (1867), L. R. 2 0. P. 302, Ex. Ch. ; Taylor v. Liverpool and 
Or^ Western Steam Co. (1874), L. R. & Q. B. 646 ; The Nepoter (1869), 
L. B. 2 A. & E. 376; Thrifty. YouU db Co. (1877), 2 C. P. D. 432; 
Barrow v. WiUiams (1890), 7 T. L. R. 37 ; and see pp. 107 et seq., ante. • 
(5) Hamilton, Fraser df Co. v. Pandorf db Co., supra ; Kevy v. Wheeter, 
supra ; Laveroni y. Drury, supra. 

(c) Dale V. Hall, suwa. 

(d) Compute Eeisoher v. Borwiclc, [1894] 2 Q. B. 648, C. A., per Lind- 
UST, L.J„ at'|(. 661. 

(e) Compw Pink v. Fleming (1890), 26 Q. B. D, 396,^0. A., pet Lord 
Eshnr, M.B., at p. 897» as explained in Beiaeher v. Borwiik iswpra. ^ 
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ship’s side, the damage is attributs^dp it no quesi^on of negl^enee 
on the part of the ^master or crew or seaworthiness of the ship 
arises, to a peril of the sea (/) ; and it is unnecessary to inquire 
into the cause of there being a hole through which the sea water is 
enabl^ tb enter the ship (^). Though it is true that the water 
could not have entered in the absence of the hole, and that the 
damage therefore would not have happened if the cause which pro- 
duced the hole bad not operated, nevertheless, the immediate and 
proximate cause of the' damage is the entrance of the water (/i). 
The cause which produced the hole, whether it is a cannon-ball 
striking the ship (i), or a rat gnawing a pipe which communicates 
with the sea (k), must be disregarded as being only the remote cause 
of the damage. If, on the other hand, a cause other than the last 
cause continues to be in operation at the time when the loss takes 
place, it may become impossible to hold that the last cause only is 
the proximate cause of the loss to the exclusion of the other ({). 
Each may be as much a proximate cause of the loss as the other, 
and the preceding cause may in fact, for the purpose of an exception, 
be the efficient cause of the loss (m). Thus, where the water gains 
access to the cargo through a port- hole negligently left open(n), or 
through a hole intentionally bored in the side of the ship by the 
crew (o), any damage to the cargo, though, in one sense, attributable 
to a peril of the sea, namely, the entrance of the water, is equally 
attributable to the negligence wliich leaves the port-hole open, or to 
the wilful misconduct which seeks to scuttle the ship ; and the ship- 
owner cannot, therefore, rely upon the one proximate cause of the 
damage which is covered by an exception against perils of the sea, 
to the exclusion of the other cause, which falls outside this 
exception ( 2 ^)- 

Sub-Seot. 4. — Transhijment of the Cargo. 

327. Since the contract of carnage, as a general rule, implies a 
term that the cargo is to be carried to its destination in the same 
bottom (q), it is necessary to consider how far the rights and 

(/) Hamilton, Fraser dt Co. v. Pcmdorf dt Co. (1887), 12 App. Cas. 618 ; 
Wilson, Sons dr Co. v. The “ Xantho ” {Owners of Cargo) (1887), 12 
App. Cas. 603. 

(q) Wilson, Sons db Co. v. The Xantho ” {Owners of Cargo), supra ; 
Hamilton, Fraser db Co. v. Pandorf db Co., supra. 

{h) Hamilton Fraser Go. v, Pandorf Co., supra. 

{i) Wilson, Sons db Co. v. The “ Xantho " {Owners of Cargo), supra^ per 
Lord Hekschell, at p. 609, doubting Cullen v. Butler (\^\Q), 6 M. & S. 461. 

(A?) Hamilton, Fraser db Co. v. Pahdorf db Co., supra. 

(Z) The Thrunseoe, [1807] P. 301 ; compare Reiseher v. BorwieJc, [1894] 
2 Q. B. 648, C. A. 

{m) Compare Nugent v. Smith (1876), 1 C. P. D. 423, 0. A- ; OriH v. 
General Iron Screw Collier Co. ( 1866), L. R. 1 C. P. 600 ; Reiseher v* Borwiek, 

fn) Steel v. State Line Steamship Co. (1877), 3 App. Cas. 72, per Lord 
pLACKBunN, at p. 88 ; The Accomac (1867), l6 P. D. 208, 0. A. 

( 0 ) The Chasoa (1876), L. R. 4 A. 6z: £. 446. 

(p) See alw Phillips v. dark (1867), 2 C. B. (n. s.) 166 ; Lloud v. Oensfol 
Iron Screw CoUier Co. (1864), 3 H. & C. 284 ; Grill v. General Iron Screw 
OolHery Co. (1868), L. R. 3 C. P. 476, Ex. Ch. ; Ohrloff v. BriseaU, **The 
Helene (1866), L. R. I P. C. 231 ; The Freedom" (1871), L. B. 8 P. C. 
694 ; The Nepoter (1869), L. B. 2 A. ds £. 376. 
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8ko?, 4. liabilities of the parties are affected by the traDshipment of the 
The cargo daring the voyage, in order that it may be carried to its 

1^08e> destination in another ship. For this purpose three kinds of 

transhipment must be distinguished, namely : — (1) Ihranshipment 
under an express term of the contract (r); (2) transhipment, after 
the ship has been disabled from continuing her voyage, in the 
interests of the shipowner («) ; and (8) transhipment, after the 
voyage has been abandoned, in the interests of the cargo owner (t). 

TranBhiptnent 328 . Where transhipment takes place in accordance with an 
under con- express term of the contract, the rights and liabilities of the parties 
* depend upon the construction and effect of the particular term 

employed (a). There may be a term in any contract of carriage giving 
the shipowner liberty at any port to tranship the goods and forward 
them by another ship (2)). Such a term is convenient where, as is 
sometimes the case, the shipowner is by the contract given wide 
control over the movements of the ship (c). He may, in this case, 
even after tlie goods have been shipped and whilst the ship is on 
the way to the port of discharge, change her destination and give 
orders which will prevent her from calling at the port of discharge 
named in the contract (f2). Nevertheless, the contract gives him 
the option of performing it by transhipment ; he is not guilty of a 
breach of contract in ordering the ship to a different port and in 
sending on the goods to their original destination in another ship, 
and he may, therefore, notwithstanding the transhipment, rely for 
protection upon the exceptions of the original contract (e). 

Through bills A term relating to transhipment is usually contained in a 
of lading. through contract of carriage (/’), under which transhipment is 
contemplated as a necessary step in the prosecution of the voyage 
upon which the goods are embarked (g). The general obligations 
of the shipowner with whom the through contract was made 
continue in force, notwithstanding the transhipment (h). A pro- 
vision, therefore, that the goods are to be transhipped and forwarded 
at the shipper's risk is to be construed as throwing upon the shipper 
merely the risk arising out of and connected with the actual 

(r) See the text, infra. 

{a) See pp. 235 et aeq., post. Tlie position of the master as regarda 
transhipment of this kind depends upon the law of the ship’s flag ( The Bahia 
(1804), 12 L. T. 145 ; The Expreaa (1872), L. K. 3 A. & E. 697) ; compare 
note (in), p. 240, poat. 

(<) See pp. 239, 240, poat. 

(o) Greevpa v. West India an4 Pacific Steamship Co. (1870), 22 L. T. 616, 
Ex. Ch. ; Stuart v, BfiUah and African Steam Navigation Co. (1875), 32 
L. T. 267 ; Oarali v. Xmos (1862), 2 F. & F. 740 ; EcAji Ali Akbar db Sons, 
Ltd. y. Anglo- Arabian andPeraian Steamship Co., Ltd. (1906), 11 Com. Cas. 
219; Wiles db Co., Ltd. v. Ocean Steamship Co., Ltd. (1912), 107 L. T. 826. 

(6) Hadji Ali Akbar dt Sons, Ltd. v. Anglo-Arahian and Persian Steam* 
ship Co., Lid., aupra. 

(c) See pp. 96, 97, ante. 

id) Hayi Ali Akbar dt Sons, Ltd. v. Anglo-Arabian and Persian Steamr 
ship Co., Ltd., supra. 

(e) Ibid. 

(f) As to throng contracts of carriage, see p. 149, ante. 

(j/) Qreeves v* West India and Pacific Steamship Co., supra ; Stuart v, 
British and African Steam Navigation Co., supra ; CaraU v. Xenoa, aupra. 

(h) Stuart V. British and African Steam Navigation Co., supra ; CaraU 
v. Xenoa, aupra. , 
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transhipment; it does not relieve the shipowner from the risks ol 
the snbsequent 70ya|fd from the duty of pr6viding propM* and 19ie 
Baitsrble means of transhipment (j). If, however, the provision in 
the eontraot relates only to the forwarding of the goods, without 
nieiitk)nln^ transhipment, the risk of damage during transhipment 
remains with the shipowner, though he is not liable for damage 
occasioned subsequently, as, for instance, by negligent stowage upon 
the second ship (A:). Moreover, the shipowner’s obligation to use 
reasonable dispatch requires him to tranship the goods with due 
diligence (Z) ; and, if he fails to do so, he is responsible to the shipper 
for the consequences of any delay that may ensue (mi). His obliga- 
tion in this behalf is not lessened by a provision in the contract by 
which he is allowed, at the shipper’s risk and expense, to retain the 
goods at the port of transhipment until they can be forwarded; 
such a provision is intended to apply to the delay which is contem- 
plated as incidental to the transhipment in the ordinary course of 
business, and not to a delay which the shipowner could have avoided 
by the reasonable performance of his duty (w). 

On the other hand, tlie loss of the goods before transhipment Lobb before 
does not entitle their owner to claim a return of any portion df the transhipment, 
freight if paid in advance, since the contract is entire and the 
consideration for which the freight has been paid has been partly 
performed (o). 


329. The fact that the ship is disabled by an excepted peril from Transhipment 
continuing the voyage does not, in itself, entitle the master to 
tranship the goods and forward them to their destination by ‘ 
another ship(p), since it is bis primary duty to complete the 
voyage in his own ship (q). He must, therefore, if it is reasonably 
possible, repair the ship so as to render her fit to proceed on the 
voyage (r); and when this is done, he may insist on reshipping 
the goods if they have been landed, for the purpose of completing the 
voyage (s). If, however, it is impossible to repair her because she 


(i) Stitari V. British and African Steam Navigation Oo. (1875), 32 L. T. 
257 ; Carali v. Xenos (1862), 2 F. & P. 740. 

(j) The Qahleo, [1914] P. 9, C. A. 

{k) Allany Brothers tCf Go, v. James, Brothers ^ Oo. (1897), 3 Com. Cas. 10. 

(Z) Carali V. Xenos, supra. 

(m) Ibid. 

(n) Ibid. 

(o) Oreevea v. West India and Pacific Steamship Oo. (1870), 22 T. 615, 
Ex. Ch. 

(p) Duranty v. Hart, Cargo ea? ** Hamburg*" (1863), 2 Moo. P. C. C, 

(n S ) 289 * 

{q)8hvpton V. Thornton (1838), 9 Ad. & El. 314, wr Lord DbnUAW, C.J*, 
at p. 333 ; The Bahia (1864), 12 L. T. 145, citing Blaaoo v. Fletcher (1863), 
14 C. B. (N. B.) 147, and Benson v. Chapman (1849), 2 II. L. Oos. 696, 720. 
The extent of the master’s duty in this respect d^nds upon the law of the 
flag {The Bahia, supra ; The Baypresa (1872), L. R. 3 A. & Mi 697). 

(r) Cook V. Jennings (1797), 7 Term Rep. 381, per LAWUmoB, J., at 
4 p. 385 ; Benson V. Chapman, supra ; Assieuraeioni Generali y* 8.8. Bessie 
Morris Go., [1892] 2 Q. B. 662, C. A.; HansCn v. Bunn (1906), 11 
Com. Cos. 100; Hill v. Wilson (1879), 4 C. P. D. 320, per LmnLAt, J., 
at p. 333; Moss v. Smith (1860), 9 C. B. 04, pet CrkSSWBi^, J<, 
at p. 106 ; Svendaen v. Wallace (1885), 10 App. Cas. 404, per Lord BiACK- 
Btncir, at p. 418, disapproving Aitsoodv. 8eUar <9 (7o. (1879), 4Q. B. D. 342, 
per CocKBtJM, C. J., at p. 368. 

(s> Bldseo V. Fletcher, supra: TheBlenhsim (1886)* 10 P. B. 167. 
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i. is a wreck (a), or if owing>tjQ the exti^t of the daanage which she- has 

^She Bui^ained she cannot be repaired iir^thout very great loss of time 

l^yage. or without incurring an unreasonable expense (b% the idolater is pre- 
vented, ex hypothesis by an excepted peril, from performij^^his duty ; 
and he is, therefore, discharged from his obligation to repair tha ship 
and to carry on the goods in the same bottom (o). Since, ho^^er, 
no freight is earned unless the goods are delivered by the shipo\^^^ 
at their port of destination (d), the master is at liberty, for the 
purpose of enabling the freight to be earned, to tranship the goods 
into another ship to be forwarded on account of the shipowner {e\ 
It is not, however, it seems, the duty of the master, as representing 
the shipowner, to tranship the goods (/); and he cannot therefore 
be compelled to do so against his will (g). If he thinks tit, he may 
give up the attempt to forward the goods to their destination on 
the shipowner’s behalf, and may abandon the voyage altogether Qt). 
In this case he must deliver the goods to their owner at the place 
where they lie, and no freight will be payable (t), inasmuch as the 
condition upon which alone it becomes payable has not been 
performed, and has been rendered incapable of performance by the 
master’s own act (A:). At the same time, he is not bound to 
abandon the voyage ; it is his right to tranship the goods for the 

(a) Abbott on Shipping, 6tli ed., p. 240; 14th od., p. 623; compai'o 
Mobs v. Smith (1850), 9 C. B. 94; Asaicurazioni OeneraliY. 8,8. Bessie 
Morris Co., [1892] 2 Q. B. 062, C. A. 

(b) Be Ctiadra v. Swtmn (1804), 10 C. B. (x. s.) 772; Moss v. Smith 
supra; Hansen v. Bwttn (1900), 11 Com. Cas. 100. 

(o) Shipton V. Thornton (1838), 9 Ad. & El. 314; Oibhs v. Grey, Grey v, 
Gibbs (1857), 2 H.&. N. 22, per Pollock, C.B., at p. 31 ; Benson v. Duncan 
(1849), 3 Exch. 044, Ex. Ch., per Patteson, J., at p. 055 The samo principle 
applies where the cargo has been rendered unlit to be carried on {The 
Savona, [1900] P. 262 ; Blasco v. 'Fletcher (1803), 14 C. B. (N. s.) 147). 

(d) See p. 303, post, 

(e) Hunter v. Prinsep (1808), 10 East, 378, per Lord Ellenbokougji, 
C.J., at p. 394 ; compare Dickie v. Bodocanachi (1859), 4 H. & N. 465; 
Harrowing Steamship Go, v. Thomas, [1913] 2 K. B. 171, C. A. (where the ship 
was wrecked outside her port of discharge, but part of the cargo was 
saved and dolivorcd by the master to the consignee). 

(/) The question whether it is the master's duty to tranship the cargo 
was discussed, but not decided, in Shipton v. Thornton, supra ; see also 
Cook V. Jen/ninga (1797), 7 Term Rep. 381, per Lawrence, J., at p. 386 ; 
The Gratitudine (1801), 3 Ch. Rob. 240; Tronson v. Dent (1853), 8 Moo. 
P. C. C. 419, 466; De Cundra v. Swann, supra; The Bahia (1804), 12 
L. T. 146, citing Duraniy v. Hart, Cargo ex Hamburg'*^ (1863), 2 Moo. 
P. C. C. (N. s.) 289, 319; Hansen v. DvJm, supra, whore Eennbdt, J., at 
p. 102, expressed the opinion that the master was not bound to employ 
another vessel to complete the voyage at his own loss. It may, however, 
be the master's duty, in the interests of the cargo owner, to tranship the 
cargo ; see pp. 239, 240, post. 

S ) De Cuadra v, Swann, supra. 

) As to what constitutes an abandonment, compare The CUo (1881), 

7 P. D. 6, C. A., with The J^piir (1686), 62 L. T. 768 ; and sec The Kaihleen 
(1874), L. R. 4 A. & £. 269 ; The Amo (1895). 72 L. T. 621, C. A. 

(t) Cook V. Jennings, supra ; Hunter y. Prinsep, supra ; Liddard v! 
Lopes (1809), 10 East, 626 ; The Kathleen, supra ; The Cito, supra ; The 
Amo, supra. As to when pro ratd freight will be payable, see pp. 314, 
815, post, 

(A;) Hunter v. Frinstm, eupra ; Oleary v. MeAndrew, Cargo ex Golem 
(1863), Moo. P, C. C. (N. s.) 216 ; Metcalfe v. SrUanma Ironworks Go, 
1877), 2 Q.' B. 423 ; Castel and Latta v. Tteehman (1884), Cab. & £1. 276. 
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purrose of earning the freight, if, in his opinion, such a eonrae 
vomd he benafieiu to the interests of the shipowner (i). The 
forwarding of the goods to their destination in this mannw is 
deemed to be a fnlfllment of the original contract (m). If, therefore, 
the mastor decides to exercise his right, the owner of the goods 
cannot require him to band them over at the place where they lie, 
except upon the terms of paying the whole amount of the freight (n). 

If the master is able anc[ willing to perform the contract in a manner 
in which he has a right to perform it, and if the condition upon 
which the freight becomes payable remains unperformed, its non> 
performance is attributable, not to any default on the part of the 
master, but to wrongful prevention by the owners of the goods (o). 

330. The master is entitled to retain the goods in his possession, Duties of 
notwithstanding that their owner has demanded their delivery, for a 
reasonable time whilst he is considering what is the best coarse to 
adopt, whether he shall repair the ship, or forward the goods in 
another ship, or abandon the voyage (p). At the same time he has 

no right to sacrifice the interests of the owner of the goods to the 
interests of the shipowner ; he must not neglect his duty as regards 
the preservation ot the goods entrusted to his care (q). For the 
purpose of ascertaining, therefore, what is a reasonable time all 
the circumstances of the case must be taken into account, including 
any delay attributable to the interference of the authorities, whether 
judicial or administrative, at the place where the goods are lying (r). 
Moreover, the condition of the goods must be taken into considera- 
tion (fi), and, if they are damaged owing to the master's failure to 
tranship them at an earlier date, the shipowner is responsible (t). 

331. Where the master tranships the goods in order that he may Original 
earn his freight, the original contract of carriage remains in force as 
between the shipowner and the owner of the goods until their final 
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(f) Shipton V. Thornton (1838), 9 Ad. & El. 314 ; Hansen v. Dunn (1900), 
11 Com. Cas. 100. 

(m) Shipion^, Thornton^ supra, per Lord Denman, C.J., at p. 335 ; Qibhe 
v. 0}ey, Grey v. Gibbs (1857), 2 II. & N. 26, per Pollock, C.B., at p. 33 ; 
Hill V. Wilson (1879), 4 C. P. D. 329, per Lindlut, J., at p. 333. 

(n) Lntwidge v. Grey (1733), H. L., noted m Abbott on Shipping, 5tli ed., 
p. 307; 14th od., p. 717; Luke v. Lyde (1759), 2 Burr. 882; Shipton v. 
Thornton, sv/pra, per Lord Denman, C. J., at p. 330 ; Blasco v. Fletcher ( 1863), 
14 C. B. (N. s.) 147 ; The Bahia {ISQi), 12L.T. 145; compare TheBlimhevin 
( 1885), 10 P. D. 167. But discount will be allowed to be deducted in respect 
of the payment being made at an earlier date [Blasco v. Fletcher, supra). 

(o) UooJc V. Jennings (1797), 7 Term Rep. 381, per Lawbenoe, J., at 
p. 385; UunUr v. Prmsep (1808), 10 East, 378; Shipton v. Thornton, 
supra : Blasco v. Fletcher, supra ; Oleary v. JJeA^rew, Oarao ex Galam 
(1863), 2 Moo. P. C. 0. (N. s.) 216 ; compare The Sobhmsten (1866)^ L. R. 
1 A. & £. 293, where pro ratd freight was allowed. 

(p) Oleary v. McAndrew, Oargo ex Galam, supra ; The Bahia, supra ; 
The Soblomsten, supra ; Hansen v. Dunn, supra. 

(g) Hansen v. Dunn, supra. 

(r) The Bahia, supra ; compare Oleary v. McAndrew, Oargo ex Oakm, 
supra. 

(s) Blasco V. Fletcher supra. 

(i) Hansen y. Dunn, suprth 
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delivery at the port of disoharge (a). The contract made by the 
master with the owner of tiie ship in which the goods are to be 
forwarded is made upon the original shipowner’s behalf, and not 
the master as agent for the owner of the goods (6). It is« therefore, 
a contract between the two sbipowners, and does not afiCsct the 
existing contractual rights of the owner of the goods (c). He 
remains liable to pay freight, when the goods arrive at their 
destination, to the shipowner with whom he originally contracted (d). 
He must pay freight at the original rate, and is not entitled to 
take advantage of the fact that the freight payable by the ship- 
owner himself on the transhipment is at a lower rate(e). He 
cannot, therefore, claim to have his goods delivered to him on 
paying pi'o raid freight (/) at the original rate in respect of the 
portion of the voyage traversed before the transhipment, together 
with a sum equivalent to the actual freight payable under the con- 
tract of transhipment (^r). The amount of freight payable by him 
is the full freight that would have been paid by him in the ordinary 
course if the voyage had not been interrupted (ft), less any moneys 
advanced to the master of the original Bhip(t). On the other hand, 
the first shipowner remains bound by the terms of the original 
contract ; he is, therefore, unless excused b\ such terms, responsible 
for the safe carriage of the goods to their destination (ft), and cannot 
rely upon any exception contained in the contract of transhipment 
which is not already contained in the original contract (Z). 


(a) Lutwidge v. Greu (i733)» II. L., noted in Abbott on Shipping, 5th ed., 
pp. 307, 309 j 14th ed.. p. 717. 

(b) Matthews v. Oibbs (1860), 3 K. & E. 282. The name insortod in 
the bill of lading given in respect of the transhipment is usually that of the 
agent of the ship from which the goods are transhipped {Gibbs v. Grey, 
Grey v. Gibbs (1857), 2 II. & N. 22, 24, n, ; Shipton v. Thornton (1838), 0 
Ad. & £i. 314). 

(c) Eonneberg v. Falkland Islands Co. (1804), 17 C. B. (n. s.) 1 ; Matthews 
V. Gibbs^ supra ; compare Gibbs v. Grey, Grey v. Gibbs, supra, per Pollock, 
C.B., at p. 31. But, if the goods are damaged after the transhipment, 
their owner may have a remedy in tort against the second shipowner ; com- 
pare Eonneberg v. Falkland Islands Co., supra ; Ilayn v. CuUiford (1879\ 
4 C. P. D. 182, C. A.; and see Dalyell v. Tyrer (1858), E. B. & E. 809; 
Foulkes V. Metropolitan District Eail. Cq. (1880), 5 C. P. D. 157, C. A., per 
Bbamwkll, L.J., at p. 159. 

(d) Shipton V. Thornton, supra. 

(e) Ibid., where the question was also raised, but not decided, as to 
whether if the shipowner had to pay freight at a higher rate than the 
original ratp, he co^d charge goods wim the difference as a general 
average loss, and it .was pointed out -that the master’s right to tranship 
on the shipowner’s account might be limited to those eases in which 
the voyage could be completed on the original terms as to freight, and 
that, if freight could not be procured at that rate, the master might 
tranship the goods as agent for their owner. As to transhipment on behalf 
of the owner of the goods, see pp. 239, 24Q, post. 

As to pro raid freight, see pp. 314, 315, post. 

M Shipton V. Thornton, supra. 

(n) Ibia. ; compare The Hwerwian, [1907] P. 277, C. A.. ‘ 

(i) Matthews v. Qihbs, supra. 

(1?) Eowneberg v. Falkland Islands Co., supra. 

(1) The Bernina (1886), 12 P. D. 36 ; Matthews v. Gibbs, supra. The 
ship to which the goods ore transhipped must not be on tinsafe or improper 
ship for the purpose {Eonneberg r. Falkland Islands Gs.f supra). 
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332. The maister is equallj^ at liberty to tranship the goods for the 
purpose of earning his freight where the continuance or the voyage TIte 
in the same bottom is prevented by some cause which is not within Vdyage. 
his or. the shipowner’s control and not excepted from the con- Prevention 
tract (^)/ If, however, he abandons the voyage the shipowner will of voyage, 
be responsible to the owner of the goods for his failure to carry the 
goods to their destination, since the completion of the voyage is not 
prevented by a cause for which the shipowner is excused 


333. Though transhipment, as a method of fulfilling the Transhipment 
original contract in the interests of the shipowner, may prove oncar^ 
impracticable on the ground of expense, as, for instance, where the 
freight payable under the contract of transhipment would exceed 
the full freight payable under the original contract (o), the master 
may, nevertheless, be entitled, as agent through necessity, to 
tranship the goods on thoir owner’s behalf (p). His duty as regards 
the preservation of the goods does not come to an end with the 
abandonment of the voyage (<7), and, though he has no longer any 
right to tranship the goods on the shipowner’s behalf (r), it is still 
his duty to consider the interests of the owner of the goodie (s). 

He must, therefore, land the goods and warehouse them until they 
can be delivered to thoir owner, or until their owner’s instructions 
can be received (t)- If, however, it is necessary to act promptly 
and there is no time or opportunity to consult the owner before 
deciding what course to take (a), the master may tranship the 
goods at once, without communicating with the owner, if, in the 
circumstances of the case, immediate transhipment is reasonably 
justifiable as being the most beneficial course to be taken in the 
interests of the owner of the goods (/>). Thus, transhipment is 
justifiable where the goods are perishable (c), or where the ship is 
in danger of foundering when she is met by another siiip to which 


(w) The Bernina (1886), 12 P. D. 36. 

(n) See p. 222, ante, 

{ 0 ) Uansen v. Dimn (1906), 11 Corn. Cas. 100. It is possible that, 
where the freight chargeable for the traDsliipnicnt exceeds the original 
freight, the master’s right to tranship on the shipowner’s account ceases 
[Shipton V. Thornton (1838), 9 Ad. & El. 314, per Lord Denman, C.J., at 
p. 337). 

Ip) Mitchell V. Varthez (1836), 2 Bing. (n. C.) 556. 

((/) The Glenmanna (1860), Lush. 116 (where the master was not allowed 
to charge the cargo owner for his services, since they were rendered in the 

S erformance of his ordinary duties as master) ; compare Bonneberg v, 
Falkland Islands Co, (1864), 17 C. 13. (n. s.) I,p6r Ekle, C.J.,at pp. 10, 13. 
(r) Shipton v. Thornton, supra, per Denman, C.J., at p. 637 ; The Oito 
(1881), 7 P. D. 6, a A. 

(s) Shipton V. Thornton, supra, 

(/) Lid^rd v. Lopes (1809), 10 East, 626 ; Abbott on Shipping, 6th ed., 
p. 243 ; Uth ed., p. 630. 

(a) The master has no authority to tranship the goods on behalf^of their 
owner, if the goods arc at a port where their owner has, to the knowled^ 
4 )f the master, an agent or house of business, without communicating with 
him or giving him the option of receiving the goods there [Qihhs v. Qrey, 
Grey v. Qihhs (1857), 2 II. & N. 22, per Pollock, C.B., at p. 31, applying 
Shipton V. Thornton, supra), 

(b) See The Oratitudine (1801), 3 Ch. Bob. 240. As to when the 
mastef may sdl the goods, see p. 76, ante, pp. 247 et seq,, post ; as to his 
power to hypothecate them, see pp. 240 ei seq,, post. 

(c) Qihhs V. Qrey, Qrey v. Gibbs, supra, per Martin, B., at p. 20* 
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Hbov. 4. they can be transferred (^). In this ease the master enters into the 

The contract of transhipment as agent of *the owner of the goods and 

V oyag e, not as representing the shipowner (s). The owner of , -the goods is, 
therefore, bound by the terms of the contract, and me^ be liable to 
pay to the second shipowner freight at a rate higher than that 
reserved by the original contract (/), The master must, however,’ 
make a reasonable contract of transhipment; he has no general 
authority to represent the owner of the goods, and cannot bind him 
by a contract to pay freight at a rate exceeding the current rate at 
the port of transhipment (/y) ; nor can he bind him to pay freight, 
even at the current rate, upon a larger quantity of goods than is, in 
fact, shipped. His authority is limited to the transhipment of 
the actual goods in his possession ; and he cannot, therefore, con- 
tract on behalf of their owner to load a full cargo upon the ship 
which he has engaged, or, in the alternative, to pay dead freight (h). 
In accordance with the same principle, ho has no authority to make 
false statements as to the quantity of goods to be transhipped (i). 

Where the master tranships the goods on their owner’s behalf, 
both he and the shipowuer are, after the transhipment, free from 
further responsibility (k ) ; and the shipowner cannot claim freight 
accruing due in respect of the transhipment (i). 

Sud-Seot. 6 . — Hypothfcatim of the Cargo, 

Definition. 334. The master is entitled, subject to certain conditions (m), as 
agent of necessity on behalf of the cargo owner, to hypothecate the 
cargo (n) for the purpose of raising funds to enable him either to 
complete the voyage in the same bottom (o), or to forward the 
goods to their destination (p). By hypothecation of the cargo is 
meant a pledge of the cargo without immediate change of posses- 
sion ; it gives a right to the pei^son making advances on the faith of it 
to have the possession of the goods if the advances are not paid at the 

(d) But see The Bernina (1886), 12 P. D. 36- 

(e) Mitchell v. Darthez (1836), 2 Bing. (n. c.) 666; Shipion v. Thornton 
(1838), 9 Ad. & El. 314, per Lord Denman, O.J., at p. 337. 

if) Shipion V. Thornton f eupra, 

ig) OihoBv, Grey, Grey v. Oihhe (1867), 2 H. & N. 22 ; Matthews v. Gibbs 
(1860), 3 E. & E. 282. 

S Gibbs V. Grey, Grey v. Gibbs, Wpra, at p. 26. As to the moaning of 
id freight,’* see p. 209, jinte. 

(i) Gibbs V. Grey, Grey v. Gibbs, supra ; compare Matthews v. Gibbs, 
supra, where the contract was shown to be fraudulent. 

\k) Abbott on Shipping, 6th’ed., p. ^41 ; 14th ed., p. 628. 

(1) Mitchell y. DcMiez, supra. See also Wiles <jb Co,, Ltd. y. Ocean 
Steamship Co., Ltd. (1912), 107 L. T. 825. 

(m) See pp. 242 et sea,, post. The extent of the master’s authority is 
goyemed by the law of the ship’s fiag(Dro6^6 y. Suart, The Kamdk(\%d^), 
L. R. 2 P. O. 605 ; The Gaetano and Maria (1882), 7 P. D. 137, C. A. ; 
TMyd y. Guihert (1866), L. K. 1 Q. B. 116, Ex. Ch. ; but see Duranty y. 
Hart, Cargo ex ** Hamburg'* (1863), 2 Moo. P. 0. C. (n. a.) 289). As to 
hypothecation of freight, see p. 12, ante, 

(n) This hypothecation by the master must be distinguished from 
hypothecation of the cargo by its owner as a method of raising funds to 
pay for it, as to which see title Sale of Goods, Vol. XXV., pp. 200 et seq. 
As to actionB in bottomry and respondentia, see title Aumibaltt, Vol. I., 
pp. 66 et seq. 

(c) See p. 69, ante, p. 243, post. 

(p) See p. 74, ante, p. 247, fiost. * 
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stipulated time ; but it leaves to the owner of the goods hypothecated ^ 

the power of making such repayment, and thereby freeing them 
from the obligation (g). It is, therefore, contrary to the nature of Veyatfe. 
the transaction, and consequently contrary to the duty and beyond 
the power of the master, to engage that the lender shall at all events 
the goods delivered at tbeir port of destination to him or his 
agents, to be there sold or disposed of by him or them, without 
reserving the right of redemption to their owner, and such an 
engagement will not be binding upon their owner, who will still 
have the right to take the goods upon payment of the money for 
which they may have been engaged (?•). All that the hypothecation Right con- 
confers upon the lender is a maritime lien («) enforceable against 
the cargo (a), and the cargo owner is not responsible beyond its 
value (h). Moreover, the transaction involves a maritime risk, that 
is to say, the repayment of the advance must depend upon the safe 
arrival of the cargo at its port of destination (c). To entitle the 
lender to payment in full of his advance, the whole of the cargo 
hypothecated must arrive ; if only a portion arrives, owing to the 
rest being lost on the way, a proportionate part of the loss falls 
upon the lender, who is only entitled to be paid a proportiodate 
amount of his advance ; whilst if no cargo arrives at all, he loses ^ 
the whole of his money (rf). 

336. Where the hypothecation applies to the cargo only, the Respondentia 
contract is called respondentia (e) ; where, as is usually the case, bottomry, 
the ship and freight are included, it is called a contract by 
bottomry (/). The instrument embodying the transaction is, as a 
general rule, in the form of a bond (ff) or bill of sale (h). No parti- 
cular form of instrument is, however, required, so long as the 
intention of the parties to undertake a maritime risk is clearly 

(q) Abbott on Shipping, 5th ed., p. 241 ; 14th ed., p. 528. 

(r) Ibid,, 5th ed., pp. 122, 242 ; 14th ed., p. 529. 

(a) As to maritime liens, see pp. 617 et seq., post 

(a) The Qratitudine (1801), 3 Ch. Rob. 240 ; compare Busk v. Fearon 
(1803), 4 East, 310. As to the method of enforcing a maritime lien, see 
p. 620, poet 

(b) Tlio Noaira Senora del Carmine (1854), 18 Jur. 730. 

(c) The Onward (1873), L. R. 4 A. & E. 38 ; The Elej^ianta (1851), 15 
Jur. 1185 ; compare Stamhank v. Shepard (1853), 13 C. R. 418. 

(d) Cargo ex Sultan (1859), 6 Jur. (N. s.) 1060. Rut if a portion of the 
cargo hypothecated is afterwards sold, the cargo owner is not entitled to 
a deduction in respect of the value of such portion (The Salacia (1862), 

Lush. 578). 

(c) The term is also applied to loans which are conditional on the safe 
amval of the cargo, but under which the lender hae only a personal 
remedy against the borrower, and has no claim against the goods, the 
instrument not containing any formal hypothecation of the eargo (Abbott 
on Shipping, 5th ed., p. 121 ; 14th od., p. 191, citing 2 Bl. Com. <^8, and 
Busk V. Fearon (1803), 4 East, 319). 

(/) See the cases cited throughout this sub-section ; and see p. 69, ante, 

• (ff) For a form of a bottomry bond, see Encyclopaedia of Forms and 
Pi^edents, Vol. XIV., p. 65. 

{h) For a form of a bottomry bill, see Enoyolopoedia of Forms and 
P:^‘ecedentB, Vol. XIV., p. 67. Such instruments need not be registered 
as bills of sale (Bills of Sale Act, 1891 (54 & 55 Viet. e. 35), s. 1); see title 
BiXJ^s OF Sale, Vol. III., pp. 9, 19. 
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Slav. 4. shown (i). This intention mast appear on the lace of the instru- 
The ment ; a verbal undertaking is noi enfficient (k). Thus, a bill of 

Vopage. exchange given by the master to the lender does not become an 

iuHtrument of hypothecation, because the master at the same time 
enters into a verbal engagement that the cargo shall ^ bound (I)* 
On the other hand, an instrument of hypothecation which is other- 
wise valid is not necessarily invalidated by the fact that it is 
intend( 3 d to operate only as collateral security to a bill of exchange, 
since the mere existence of the bill of exchange is not inconsistent 
with the advance having been made upon the security of the 

cargo {in). Where the form of the instrument is ambiguous, the 

rate of interest payable under it may be taken into consideration ; 
the fact that the lender charges only the rate of interest current for 
a land risk is evidence that he does not intend to undertake a 
maritime ri8k(7i)* 

The master’s authority to hypothecate the cargo probably exists 
only in the case of voyages from one country to another, and does 
not extend to coasting voyages (o). 

When 336 . To justify the master in hypothecating tho cargo for the 

purpose of raising funds to enable him to complete the voyage the 
following conditions must be fulfilled, namely : — 

Necessary (1) The expenditure for which the funds are required must be 
expenditure, reasonably necessary for tho completion of the voyage ( p). Since 
the master’s authority depends upon the necessity of tho case, it 
must be shown that the actual expenditure incurred was justified 
by the circumstances (q). Thus, when the ship is in need of 
repair, necessity cannot justify repairs beyond the extent required 
to enable her to complete her voyage ; he must not avail himself 
of the opportunity to get a great deal more work done than is 

(i) Abbott on Shipping, 5th ed., p. 126; 14th ed., p. 104 ; SUimhank v. 
Shepard (1863), 13 C. B. 418. 

(£) Abbott on Shipping, 6th ed., p. 126; 14th ed., p. 104. 

{1) Ex parte Halkett (1816), 10 Vos. 474. 

(w) Stainba/nk v. Shepard, supra ; Smith v. Bank of New South 
WaUe, The ** Staffordshire" (1872), L. R. 4 P. C. 194; Oochrane v. 
Gilkison (1854), 16 Dunl. (Ct. of Seas.) .648 ; The Onward (1873), L. R. 4 
A. & K. 38 ; but see The North SUp (1860), Lush. 45. 

(w) The Emancipation (1840), 1 Wm. Rob. 124. 

( 0 ) The Gaetano and Maria (1882), 7 P. D. 137, C. A., per Bbett, L.J. 
Where, ho wever, cargo is shipped on a foreign ship, tho master has authority 
to deal with it according to the law of the country to which the ship 
belongs, udless the charterparty otherwise provides; "see The Gaetano a/nd 
Maria, swpra; Lloya v. Guiheit L. K. 1 Q. B. 116, Ex. Ch. ; The 

August, [1891] P. 328 ; The Industrie (1893), 7 Asp. M. L. C. 457, C. A, As 
to proof and effect of foreign law, see Meesina v. PetrococeJivno (1872), 
L. R. 4 P. C. 144 ; Minna Craig Steamship Go. v. OhaHered Mercantile 
Bank of India, London and China, [18971 1 Q* 460, C. A. ; The Poniida 
(1884), 9 P. D. 102; and titles Conflict op Laws, Vol. VI., pp. 216, 210, 
296, 290 ; Evidence, Vol. XIII., pp. 488, 491. 

ip) The Gratiindine (1801), 3 Cn. Rob. 240; Droege v. Suart, THe 
Kamak (1869), L. R. 2 P. C. 605; The Pontida (1884), 9 P. D. 177, 
C. A. ; compare Gunn v. Eoherts (1874), L. R. 0 C. P. 331. 

iq) Otmn v. Boberte, supra ; The Pontida, supra ; Kleirmort, Cohen <fi 
Oq. V. Oassa Marittima of Genoa (1877), 2 App. Cas. 166, P. C. ; The 
Qlemnanna (1860), Lush. 116. 
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actually required, in order that she may be reclaseed (r) ; nor moat i 

he pay, even for the necessary repairs, at an exorbitant rate (s). Zbe 
He has, therefore, no authority to hypothecate the cargo for a 
larger sum than is reasonably necessary according to the ordinary 
course, of prudent conduct (f). If, however, he does so, the 

hypothecation is not wholly inoperative, but remains valid to the 
extent to which money is needed for the actual necessities of the 
ship (a). 

The master may hypothecate the cargo, in case of need, to pay 
for repairs (b) or supplies to his ship (c), or to cover disbursements 
incurred at a port of refuge (d). He is not entitled, however, to 
hypothecate the cargo to meet expenditure incurred on previous 
voyages (e). 

(2) The master must be unable to procure funds in any other inability to 
way (/). The necessity of the case which is required to justify raise funds 
hypothecation of the cargo is not restricted to the circumstances 
in which the expenditure was incurred, but extends to the method 
of procuring funds actually adopted (</). It is the master's duty, 
if possible, to borrow money upon the personal credit of the ship- 
owner (h), or by hypothecation of the ship or freight (i), and if he 
has already succeeded in doing so by either method, he cannot after- 
wards hypothecate the cargo to secure repayment of any moneys 
BO borrowed (k). Before a loan on the security of the cargo is 

(r) The Pontida (1884). 9 P. D. 177, C. A., per Brett, M.R., at p. 179 ; 
compare The Onward (1873), L. K. 4 A. £. 38, per Sir R. Pmillimobe, 
at p. 58. 

(«) The Pontida, supra, per Fry, L.J., at p. 118. 

{t) It is not suiTicieut that the lender bond fide believed at the time 
when he made his advance that the full amount advanced was necessary 
(The Pontida, supra, citing Qunn v. Roberts (1874). L. R. 9 C, P. 

331). As to the necessity of the lender making inquiries, see The 
Pontida, supra, per Brett, M.R., at p. 180, explaining JSoarea v. Ruhn, 

The Prvnce of Saxe-Coburg (1838), 3 Moo. P. C. C. 1, and The Onward, 
supra, 

(a) The Pontida, supra ; The Olervmanna (1860), Lush. 115. 

(h) The Qratitudine (1801), 3 Ch. Rob. 240; Draege v. Suart, The 
Kamdk (1869), L. R. 2 P. C. 505. 

(o) Gunn v. Roberts, supra. 

(d) Cargo ex Sultan (1859), 5 Jur. (N. 8.) 1060 (where the cargo had 
been arrested for salvage). As to what payments will be allowed, see 
The Qlenmanna, supra; Cognac (1832), 2 Hag. Adm. 377 ; Calypso (1834), 

3 Hag. Adm. 162. As to hypothecation of imight, see p. 69, ante, 

(e) The08manU(l%6i)), 3 Wm. Rob. 198, per Dr. Lushington, at p. 217 ; 
compare 27^6 Edmond (1860), Lush. 57 ; The North Star (1860), Lush. 45. 

But, if the ship is liable to be arrested in respect of such expenditure, and 
may thus be prevented from continuing her present voyage, any money 
raised for the puroose of releasitiff the ship is expenditure incurred on the 
present voyage (Smith v. Gould, The Prince George (1842), 4 Moo. P. C. 0. 

21 ). 

(f) The Faithful (1862), 31 L. J. (p. M. & a.) 81. 

S ) Gurvn v. Roberts, supra. 

) The Onward, supra ; Gwin v. Roberts, supra. 

(i) The Onward, supra, per Sir R. Phillimore, at p. 63 ; Kleinwort, 

Cohen df Co. v. Casea Marittima of Genoa (1877), 2 App. Cas. 156, 

P. C. 

(k) Droege v. Srnrt, The Kamdk, supra ; The Empire of Peace (1869), 

3 Mar. L. C. 324. 
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communicate 


juBtiiiable, all other methods of raising money must have been 
exhausted ; it must be shown that it is impossible to raise the 
money upon the personal credit o! the shipowneu^and that the 
security of the ship and freight is not sufficient advances 

which are, in the circumstances, required (Z). ' \ 

(3) The expenditure must be necessary in the interests of the 
cargo as well as of the shipCw). It is the duty of the master to 
bear in mind that he represents both the shipowner and the cargo 
owner, and that he must sacrifice neither to the other, but must 
endeavour to hold the balance evenly between them both (n). His 
authority to hypothecate the cargo is based upon the prospect of 
benefit to the cargo owner (o). If the repairs to the ship, or other 
causes of expenditure, produce neither benefit nor a prospect of 
benefit to the cargo owner, the master’s authority to pledge the 
credit of the cargo to meet such expenditure does not exist, and a 
hypothecation of the cargo for the purpose is therefore inopera- 
tive ( p). On the other hand, the expenditure, whether upon 
repairs or othoiwise, may still promote the preservation and con- 
veyance of the cargo, although the prosi>ect of benefit may be more 
direct and more immediate to the ship, and in this case it must be 
considered as incurred for the common benefit of both ship and 
cargo (q). The test to be applied in considering w^hether the 
hypothecation of the cargo was justifiable, is whether or not the 
cargo owner would have preferred to pay the full freight at the port 
of refuge and to reship the cargo at his own expense (r). 

The master has no authority to hypothecate cargo which has 
never been put on board («), unless the cargo owner is already under 
contract to ship it (t). 

(4) The master must have been unable to communicate with the 
cargo owner (a). His authority to hypothecate the cargo is founded 


(l) Kleinwort, Cohen Co, v. Cassa MaritUma of fifonoo (1877), 2 App. Cas. 
156, P. 0.; The Dowthorpe (1843), 2 Wm. Rob. 73, Nor must the cargo 
bo hypothecated if the agent of the cargo owner at the port of refuge oilers 
to advance the necessary funds on the personal credit of the cargo owner 
{Soares v. Bohn, The Prince of Saxe-Coburg (1838), 3 Moo. P. C, C. 1). 

(m) The Oratitudine (1801), 3 Ch. Rob. 240; The Jonathan Ooodhm 
(1869), Sw, 624; The Onward (1873), L. R. 4 A. & E. 38; The Gaetano 
and Maria{\%%2), 7 P.D. 137, C. A. ; Hussey v, Christie (1808), 9 East, 426. 

(n) The Onward, supra-, per Sir R. Phillimobe, at p. 58 ; compare 
p. 249, post 

(o) The, Onward, supra. 

(p) The Qratitudijie, supra,' per Lord Stowell, at p. 261 ; The Onward, 
supra ; Kleinwort, Cohen Co. v. Cassa Marittima of Genoa, supra. 

iq) The Gratitudine, supra. 

(r) The Onward, supra, per Sir R. Piiillimobe, at pp. 62, 68 ; Kleinwort, 
Cohen i& Co. v. Cassa Marittima of Genoa, supra. 

^{s) The Jonathan Goodhue, supra; compare Busk v. Fearon (1803), 4 
East, 319. 

{t) The Salaoia (1862), Lush. 678. 

(a) The Nuova Loanese (1852), 17 Jur. 263; Duranty v. Hart, Oar jo 
ex** Hamburg*^ (1863), 2 Moo. P. C. C. (n. s.) 289; The Onward, supra; 
Kleinwort, Cohen db Co. v. Cassa Marittima of Genoa, supra ; Cargo ex 
Sultan (1859), 6 Jur. (N. s.) 1060. If communication is impossible it is 
immaterial that the caw owner resides in the country where the hypo- 
thecation takft place (Xa Ysabel (1812), 1 Dods. 273). 
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upon the impossibility of oommunioatiion(6), and does not therefore 
arise if there was a reasoseble possibility of communicating with Tl&e 
the cargo owner or with his representative (c). It is not sufficient VdfiUfer 
for the master, in his communication, to give the cargo owner 
infomatien that the ship has received damage and is in need of 
repays, and that the cargo also may be damaged ; he must specific- 
alfy inform the cargo owner that it is necessary to hypothecate the 
cargo to obtain the requisite funds (d), or place before him circum- 
stances from which the obvious and irresistible inference must be 
drawn that the hypothecation of the cargo is necessary (e). If he 
fails to give the cargo owner full information, the hypothecation 
cannot be justified on the ground that the master was left without 
instructions and acted for the best(/). If, on the other band, 
ample information is placed before the cargo owner, not only as to 
the injuries to the ship, but also as to the damage to the cargo, and 
if his instructions are particularly and immediately requested, his 
failure to reply or to interfere in any way is to be regarded as 
acquiescence in the master’s proceedings, and the master’s authority 
to bind the cargo arises (g). Except, however, where it is necessary 
to act promptly and without delay, the master must not bind the 
cargo until sufficient time has elapsed to enable its owner to send 
instructions (h). On the other hand, the master has no authority to 
hypothecate the cargo against the express instructions of its owner (i). 


337. Even where the cargo is properly hypothecated, the lender Bights of 
cannot enforce his claim against the cargo until the ship and freight 


(h) Wallace v Fielden, The Oriental (1851), 7 Moo. P. C. C. 398. In 
considering whether coininunication is possible or not, the nature of the 
cargo must be taken into account {The Onward (1873), L. B. 4 A. & E. 38). 

(c) KUinwort, Cohen Co, v. Cassa Mcurittima of Genoa (1877), 2 
App. Cas. 150, P. C., following Wilkinson v. Wilson, The ''Bonaparte" 
(1853), 8 Moo. P. C. C. 450, as explained in Buranty v. Uart, Cargo ex 
" Hamburg" (1863), 2 Moo. P. C. C. (n. s.) 289, and Australasian Steam 
yavigation Co. v. 3/or«e (1872), L. R. 4 P. C. 222 ; Acatos v. Bums (1878), 
3 Ex. D. 282, C. A., per Brett, L. J., at p. 286 ; The Olivier (1862), Lush. 484 ; 
The Lizzie (1868), L. R. 2 A. & E. 254. In the absence of information that 
any other person is interested, the master performs his duty by com- 
municating with the shipper {Kleinwort, Cohen db Co, v. Cassa Marittima 
of Genoa, supra), 

{d) Kleinwort, Cohen Co, v. Cassa Marittima of Genoa, supra, approving 
The Onward, supra ; Wallace v. Fielden, The Oriental, supra ; The Nuova 
Loanese (1852), 17 «fur. 203. 

(a) The Onward, supra, per Sir R. Puillimore, at p. 65. 

{/) Wallace v. Fielden, The Oriental, supra ; The Onward, supra ; Klem- 
wort, Cohen db Co, v. Cassa Marittima of Genoa, supra, 

(g) The Onward, supra, explaining The Lord Cochrane (1844), 2 Wm. Rob. 
320, and Wilkinson v. Wilson, The "Bonaparte," supra ; Broege v. Suart, 
The Kamah (1869), L. R. 2 P. C. 605. . 

{h) Wilkinson v. Wilson, The " Bonaparte," supra, as explained in 
Buranty v. Hart, Cargo ex '* Hamburg" awpro. 

*(t) Bymond v. 8coU (1877), 6 R. (Ct. of Sess.) 196. If the cargo owner 
insists on the goods being carried to their destination, he cannot claim an 
injunction restraining the master from hypothecating the cargo for repairs. 
{Bayne v. Benedict (1841), 10 L. J. (CH.) 297). Tno cargo-owner niay, 
however, demand the delivery of the goods, provided that ne is willing to 
pay the full freight {The LizHe, supra) \ see p* 237, onfa. 
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swti 4. are exhausted (k) ; and it is immaterial that bis security purports 
The to coyer the cargo only (1). The same principle applies where there 
Voyage, have been several loans on bottomry, the earlier Of which are 
secured on the ship and freight only, whilst the last of them is 
secured on the cargo also ( 771 ). The cargo owner is not concerned 
with tho earlier securities ( 77 X and there is no equity between him 
and their holders ( 0 ). He cannot^ therefore, be required to pay 
anything under the last security, upon which alone he is liable, 
until after the ship and freight have been exhausted (p); nor will 
tho assets be marshalled in favour of the holders of the earlier 
securities so as to leave a portion at least of the value of the ship or 
freight available for theiri ((/). 

The rights of the lender against the cargo are liable to be post- 
poned in favour of claims against the cargo for salvage (r), the 
master’s lien over the cargo for general average contributions (d), 
and freight payable in i.'espect of the subsequent transhipment of 
the cargo (0* 

Position of 338. Though in hypothecating tho cargo for the purpose of 
shipowner. enabling repairs to be executed or of otherwise furthering tho 
prosecution of the voyage the master is, regards the lender of the 
money, the agent of necessity of the cargo owner (a), he acts as 
between the cargo owner and the shipowner exclusively as agent of 
the shipowner (5;. He is clearly the shipowner’s agent in ordering 

{k) La Constancia (1845), 2 Win. Rob. 404; The Priscilla (1869), 
5 Jur. (N. s.) 1421. 

(l) La Constancia, supra. As to tho rate of iiittrosi enforceable against 
the cargo, see The Sophia Cook (1878), 4 P. D. 30. 

(m) The Priscilla, supra, 

(n) Ibid. 

( 0 ) The Chioggia, [1898] P. 1. 

\p) La ConsUmcia, supra ; The Priscilla, supra ; Tho Prince Begeni 
(1824), cited 2 Wm. Bob^ 86. The cargo owner has no priority in respect cf 
his own claims against the shipowner in respect of a sale of a portioii of 
the cargo (The Lord Cochrane (1842), 1 Wm. Rob. 312 ; Tfte Gem of tho 
Nith (1863), Brown. & Ttush. 72 ; The Salacia (1862), Lush. 678). 

(g) The Oratiiudtne (*'801), 3 Ch. Rob. 240, followed in The Pristilla, 
swpra. But marshalling is ordered jn favour of the master’s Hen for 
w^es and disbursements (as to which see p. 68, ante, p. 617, post), since 
the master would otherwise be deprived of his remedy vn rem (The 
Edward Oliver (ISQl), L. R. 1 A. & £. 379 ; The Salacia (1862), Lush. 545 ; 
The Baring (1808), L. K. 2 A. & E. 260 (where the master was part-owner 
of the ship) ; The Eugenie (1873), L. R. 4 A. & E. 123 ; The Union (1800), 
Lush, lis), and % bondholder who pays such charges acquires a lien in 
respect of such nayments (The Fair Haven (1866), L. R. 1 A. &; E. 67)r 

(r) Cleary v. McAndrew, Cargo ex Qaloan (1864), 2 Moo. P. C. C. (w. S.) 
216 (where the claim was by the shipowner himself). 

(s) Ibid. 

(t) Ibid, The lender is entitled to require persona claiming priority to 
prove their right (The India (1863), 32 L. ,1. (P. M. & A.) 186). Where 
part of tho cargo hypothecated is afterwards sold, no deduction is to be 
made in respect of the value of such part (The Salacia (1862), Lush. 578). 

(a) The Oratikidine, supra ; The Onwa/rd (1873), L. R. 4 A. 5c £. 38, per 
Sir R. PHILX.IMORB, at p. 61. 

(8) Benson v. Dunoon (1849), 3 Exch. 044, Ex. Ch., the plaintiff in 
which case was the cargo ownei^ in the case of The Lord Cochrane (1844), 
2 Wm. Rob, 820. 
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tbe repaiTB to be executed or other xteoasBaries to be procured, flinoe Ban. i, 
no other person but sbipovner or hie agent can have an j authority Hie 

to do so ; and the master, therefore, in borrowing the money 7<WCe, 
requisite to pay for them, must necessarily act as agent of the 
shipowner and* not as the agent of anyone else (c). The shipowner 
most, therefore, indemnify the cargo owner against any sums which 
he may have been compelled to pay to the lender in order to obtain 
his cargo (d), except in so far as the necessity for the loan ajises out 
of a general average loss, and the expenditure is therefore to be 
apportioned between them (e). 

839 . Where the master incurs expenditure for the sole benefit Hypotbeca- 
of the cargo, he may equally have an implied authority to tionon 
hypothecate it for the purpose of raising the requisite funds (/). ^r^^owner 
The foundation of his authority is the necessity of the cargo, as, for 
instance, where the cargo has been damaged and requires to be dried 
or otherwise attended to (fjf), or where it is impossible to arrange for 
its transliipment on behalf of the cargo owner without funds (fc). 

The general principles governing the exercise of this authority are 
the same as when the authority is exercised in the interest of the 
whole adventure (0- 

Suu-Seot. 6. — Saie of the Cargo, 

340 . Since it is primarily the master’s duty to convey the cargo Effect of 
to its destination, he has no general authority to sell it in the course sale, 

of the voyage {k). If, therefore, he sells it without lawful excuse, 
he is guilty of a breach of duty, by which the further performance 
of the contract of carriage is rendered impossible, and in respect of 
which the cargo owner acquires a right of action both against the 
master himself (2) and against hia principal, the shipowner (m). In 
this case the cargo owner is entitled to recover as damages not 
merely the proceeds of the sale, but the value of the cargo, calculated 
on the basis of what it would have been worth to him if it had 
not been sold (n). No allowance is to be made lor pro raid freight, 


( 0 ) Benson v. Bimcan (1849), 3 Exoli. 644, Ex. Ch. 

(d) Ibid, , Andersion Foundry Co, v. Law (1869), 7 Macph. (Ct. of Seas.) 
836. It is otliorwiso where the expenses are incurred through the cargo 
owner's default {The Angerona (1814), 1 Dods. 382). 

{e) See p. 320, post. 

If) Cargo ex Sultan (1869), 6 Jiir. (n. s.) 1060 ; The Olenmanna (1860), 
Lush. 116 ; Ilvngston v. Wendt (1876), 1 Q. B. D. 367. As to hypotheca- 
tion of freight, see p. 72, ante. 

(g) Eingston v. Wendt, supra. 

(A) Cargo ex Sultan, supra ; The Olenmanna, supra, 
li) See pp. 242 et sea., ante. 

(k) Van Omeron v. Bowick (1809), 2 Camp, 42 ; Acatos v. Bums (1878), 
3 Ex. D. 282,* C, A., per Brett, L.J., at p. 290; compare Abbott on 
Shipping, 5th ed., pp. 242 et seq. ; 14th ed., pp. 629 et seq. As to a sale 
under order of the court, see The KaihUen (1874), L. B. 4 A. & £. 269. 

(2) Tronson v. Dent (1853), 8 Moo. F. C. 0. 419. 

•(m) Van Omeron v. Dowiek, supra ; Cannan v. Medbum 0823), 1 Bing. 
243 ; Ewba/nk v. Nuitvng (1849), 7 C. B. 797 ; and see the oases cited 
in the notes to pp. 248 — 253, post. But a charterer is not responsible for 
a sale by the master, where the charterparty does not amount to a demise 
{Wagstaff v. Anderson (1880), 5 C. P. D. 171, C. A.). 

(n) Fan Omeron v. Dowiek, supra ; EunUr v. Prwwsp (1808), 10 East, 
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$vm. 4. inasmuch as by the sale ol the goods the contract of carriage has 

The been finally broken by the 8hipotm<^r(o); and the amount of any 

Voyage, advance freight paid may be taken into account in estimating the 
damages (p). , , ; 

Position of Moreover, the sale, as being made by a person who had no 
bayer. authority from the owner of the cargo to sell, is not binding ujKm' - 
him (q). He may therefore claim the return of the cargo or its value 
from the buyer (r), unless by the law of the country in which the sale 
took place the buyer has in the circumstances acquired a good title 
against the true owner («). Thus, a sale of the cai'go in market overt 
would in England clearly I)e valid, notwithstanding the absence of any 
authority to sell (<) ; and a sale abroad, which by the law of the 
country in which it took place, is a wrongful disposition of the 
cargo so far as the master is concerned, may, nevertheless, so .far as 
the buyer is concerned, be recognised by the law of the same 
country as conferring a good title upon him (a). 

Master's 341. The authority of the master to dispose of the cargo by way 

to of sale arises out of the necessity of the situation in which he is 

placed (6), and its exercise is governed by the same principles as 
govern the exercise of his authority to tranship (c) or to hypothe- 
cate the cargo (d). A sale is therefore justifiable in the following 
cases, namely : — (1) Where funds are required for the purpose of 
enabling the voyage to be completed, and cannot be raised in any 
other way(e); and (2) where the cargo, owing to its nature or 
condition, cannot safely 1)e carried to its destination (/). 

378 ; Wagstaff v. Anderson (1880), 5 0. P. D. 171, C. A. ; Acatos v. Bums 
(1878), 3 £x. D. 282, C. A. As to the validity of a bottomry bond given, 
by order of a foreign court, to cover the damages arising from a sale on a 
previous voyage, see The Ida (1872), L. R. 3 A. & E. 642. 

(o) Hunter v. Prinsep (1808), 10 East, 378 ; Morris v. Eohinson (1824), 

3 B. dz; C. 196 ; Acatos v. Bums, supra ; Hill v. Wilson (1879), 4 C. P. D. 
329. As to pro raid freight, see pp. 314, 316, post 

ip) Wagstaff v. Anderson, supra. As to aavanoo freight, see pp. 31 1 
et seq.^post 

iq) Freeman v. East India Co, (1822), 6 B. & Aid. 617 ; Morris v. Eohin- 
son, supra ; Sale of Goods Act, 1893 (66 & 67 Viet. c. 71) ; see title Sale 
OF Goods, Vol. XXV., p. 194. 

(r) Morris v. Eohinson, supra ; Atlantic Mutual Insurance Co, v. Huth 
(1880), 16 Ch. D. 474, C. A. 

(») Cammell v. Sewell (1860), 6 H. & N. 728, £x. Ch., disapproving 

Segredo,*' otherwise **>Eliza Cornish'' (1863), 1 Ecc. & Ad. 36 ; compare 
Freeman v,. East India Co,, sy/pra, where the foreign law gave no title ; 
Morris v. Eohinson, supra ; The OratUudine (1801), 3 Ch. Rob. 240. 

(f) Cammell v. Sewell, supra, per Crompton, J., at p. 745. Unless the 
absence of authority was known to the buyer (Freeman v. East India Co,, 
supra), ^ 

(a) Cammell v. Sewell, supra. 

Jib) Acatos V. Bums, supra, per Brett, L.J., at p. 290 ; Australasian 
Steam Navigation Co. v. Morse (1872), L. R. 4 P. C. 222. The extent of 
his authority is governed by the law of the ship’s flag (The August, [1891] 
P. 328). 

(o) See p. 236, ante. 

(d) Ounn v. Eoherts (1874), L. R. 9 C. P. 331, per Brett, J., at p. 337 ; 
Acatos V. Bums, supra. As to hypothecation, see p. 242» ante. 

( 0 ) See p. £49, post. 

(f) See p. 250, post. 
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342. The master has ho authority, lor the purpose of enabliug 
fche voyage to be oompleted» to sell the whole of the cargo» sioca 
such a Bale is inconsistent with the due conveyance of the cargo to 
its destiziatioh (g), and cannot possibly be of benefit to its owner, 
who is ’ wfiolly deprived thereof (/i). Where, however, the cir- 
co^tances would justify the hypothecation of the whole of 
the cargo (t), as where the ship was unable to continue her 
voyage without repairs (A;), the master may sell a part of the cargo 
for the purpose of raising the funds necessary to enable him to 
convey the residue to its destination (1) , the sale of the part and the 
hypothecation of the whole being considered as equivalent (m). As 
in the case of hypothecation (vi), the necessity of the case must 
justify the actual method of raising funds adopted, and it must be 
shown that it was impossible for the master to raise funds in any 
other way(o). 

343. Except in so far as the sale is to be regarded as a general average 
sacrifice (p), the ultimate loss occasioned by the sale must fall upon 
the shipowner (q). The owner of the goods sold has two alternative 
remedies open to him (r). In the first place, he may treat the 
proceeds of the sale as a forced loan to the shipowner and claim the 
amount of the price for which the goods were sold (a). In this case 
no allowance is to be made for freight pro I'atd (t ) ; though he is 
entitled to demand immediate repayment, even before the ship 
arrives at her destination, his receipt of the proceeds is not 
equivalent to a receipt of the goods themselves at an intermediate 
port, and therefore no agreement to pay freight pro raid can be 
implied (a). Neither can the full freight be claimed, since the 

(g) Van Omeron v. Dowich (1809), 2 Camp. 42; Abbott on Shipping, 
5tb ed., p. 242; 14th od., p. 529 ; Wilson v. Millar (1816), 2 Stark. 1. 

(h) The Onward (1873), Li. R. 4 A. & 38, per Sir Robert pHinniMOBS, 

at p. 57. 

(i) See pp. 242 et aeg., ante. 

{k) Hopper v. Bumeea (1876), 1 C. P. D. 137, per Brett, J., at p. 140. 

{1) Qunn V. Boherts (1874), L. R. 9 C. P. 331 ; Hopper v. Bumesa, 
supra ;• compare Pa/rmeter v. Todhunter (1808), 1 Camp. 541. In a 
proper case the cargo owner cannot restrain by injunction the sale of 
a portion of his cargo to pay for rex)airs, if at the same time he insists 
on the goods being carried on [Bayne v. Benedict (1841), 10 L. J. (gh.) 
297). 

(m) Benson v. (1849), 3 £xch. 644, Ex. Ch. ; Abbott on Shipping, 

5th ed., pp. 131, 241 ; 14th od., p. 529. 

(n) See pp. 242, 243, ante. 

<o) Underwood v. Bobertson (1815), 4 Camp. 138, per Lord Eixen- 
BOROUGH, C. J., at p. 139. 

(p) Benson v. Dtenoan, swpra ; Halleit v. Wigram (1850), 0 C. B. 680; 
Hopper V. Bumesa, supra; see p. 317, post, 

(q) Benson v. Duncan, supra ; HcdleU v. Wigram, supra. ^ 

(r) Hopper v. Bumeas, supra, per BiIett, J., at p. 141. 

(A) Bi^rdson v. Nowrse (1810), 3 B. & Aid. 237 ; Hopper v. Bumeas, 
iwpra ; compare Hvmter v. Prins^ (1808), 10 East, 378. He may deduct 
this amount from the freight due on the rest of the goods, even as against 
an ass^ee of the freight (Oamp6eU V. Thompson (1816), 1 Stark. 490h 

(t) Hopper V. Bwmess, supra. As to when pro raid freight is payable, 
see pp. 314, 316, post. 

(4 Hopper V. Bumess, supra, per Brett, J., at p. 141. 
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Hboi. 4 master has pat it out of his power to earn it (b)» In the second 

The place, the owner of the goods sold has the option of claiming an 

Voyage, indemnity from the shipowner against the conse^uenoes of the 
sale(c), the indemnity being on the basis that the goras would have 
fetched more at their port of destination than they actally did when 
sold (d). In this case an allowance must be made for the fridght 
that would have been earned by carrying the goods to tlmr 
destination, since, if they had arrived, the freight would have 
become payable, and would therefore have been taken into account 
in estimating their value (a). It is clear that this option will not be 
exercised if the price for which the goods were sold exceeds their 
value at their destination, since it is more profitable for their owner 
to claim the proceeds of the sal6(/). Where the ship is lost after 
the sale, but before tho completion of the voyage, the owner of the 
goods is deprived of his right to claim an indemnity (g), since the 
goods, even if they had not been sold, would equally have been lost 
to him, and the basis upon which his indemnity is to be calculated 
is consequently gone(/0- 

Forpreeerva- 344. Where the master sells the cargo on the ground that it 
tion of cargo, cannot safely be carried to its destination, he acts as agent 
of necessity for the cargo owner (t), and, since his authority is 
derived from the necessity of the case, a sale which is not justified 
by necessity is unauthorised and does not bind the cargo owner (fc). 
To justify a sal 0 (Z) the following conditions must be fulfilled, 
namely : — 

Necessity for (1) There must be a necessity for the sale(m). A sale is the last 
thing that the master should think of (n), since it is his first duty to 
carry the cargo to its destination, and is only justified by 
necessity (o). In determining whether a sale is necessary or not, 
the circumstances of each particular case mast be taken into 

(b) The Salacia (1862), Lush. 678. 

(c) Hopper v. Bumees (1876), 1 C. P. D. 137 ; Benson v. Dimean (1849), 
3 Exoh. U44, £x. Ch. ; HaUett v. Wigram (1860), 9 0. B. 680; Aler9 v. 
Tobin (1802), cited in Abbott on Shipping, 6th ed., p. 246} 14th ed., 
p. 551. 

(d) Hopper v. Bumess, supra. 

(«) Atkinson v. Stephens (1862), 7 Exch. 667 } Hopper v. Bumess, 
supra. 

(/) Hopper V. Bumess, supra. 

Ig) Atkiipson v. Stephens, supra ; Hopper v. Bumess, supra. 

(h) Ibid. ; and sea Abbott on Shipping, 5th ed., p. 246; 14th cd.,p. 562. 

(t) Ausiredasian Steam Navigation Co. v. Morse (1872), L. R. 4 P. C. 222, 
228 ; Atlantio Mutual Insurance Co. v. Hath (1880), 16 Ch. D. 474, C. A. ; 
oompare Sima db Co. v. Midland Bail. Co., [1013] 1 K. B. 103. 

(fc) Tronson v. Dent (1853), 8 Moo. P. C. C. 419 ; Aeaios v. Bums (1878), 
3 J)x. D. 282, G. A. ; Atlantio Mutual Insurance Co. v. Huth, supra. 

(l) The burden of proof lies on the buyer {Freeman v. East India Co. 
(1822), 6 B. Sc Aid. 617 ; AUaniio Mutual Insurance Co. v. Huth, supra, per 
Cotton, L.J., at p. 481). 

(m) Australasian Steam Navigation Co* v« Morse, Supra ; Acatos v. 
Bums, supra. 

(n) Underwood y. Bobertson (1815), 4 Camp. 138. 

(o) Tronson r. Dent, supra ; Atlantie mutual Insunmee Co. v. Huth, 
supra ; compare Abbott on Shipping, 6th ed., p. 241 ; 14th ed., p. 523. 
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cooeidoratioQ ( p). The prineipal ciroumstianoes to be eO]:uiidered are sbot. 4. 
the situatioo of die cargo (q)s and its nature and condition (r). The The 
cargo may be perishable by nature, as in the case of fish or frait. Voyage* 

or it may ^ome perishable through being damaged by sea-water, 
as in the case of a cargo of hides (a), or grain (&), or wool(c). On 
tb^, other hand the cargo may not be perishable, as where it is 
composed of timber (d), or iron or other metal (e), or, though 
damaged by sea-water, it may be in no danger of perishing and 
may remain capable of being carried to its destination (/). The 
wreck of the ship is not necessarily followed by an impossibility of 
sending forward the cargo, and does not of itself make the sale a 
measure of necessity or expediency (g) ; nor is the sale necessarily 
justified by the loss of the season (h\ nor even by the interdiction 
of commerce or the outbreak of war (i). The master may, by 
reason of the happening of any of these events, be discharged from 
bis obligation to deliver the cargo at its destination ; but it does not 
therefore follow that he is authorised to sell it (A;). To justify him what 
in selling the cargo it must be shown that the master has used all amounts to 
reasonable efforts to have the cargo conveyed to its destination, and 
that he could not, by any means available to him, carry it, or procure 
it to be carried, to its destination in a merchantable condition (/), 
or that he could not do so without incurring an expenditure clearly 
exceeding its value at its destination (7a). It is not, however, 
essential to prove that the sale was a necessity in the sense that 
there was no other possible method of dealing with the cargo ; a sale 
may have been obviously necessary, although another course might 
have been taken (n). It is sufficienl if the facts of the particular 


(р) Tronson v. Dent (1853), 8 Moo. P. C. C. 419; Aueiralaaian Steam 
avigation Co. v. Morse (1872), L. R. 4 P. C. 222; Acatoe v. Bums 

,1878), 3 Kx. D. 282, C. A. ; compare Oatnmell v, Sewell (I860), 5 H. & N. 
728, Ex. Ch. 

{q) AcaLos V. Bums, supra. 

(r) Abbott on Shipping, 5th ed , p. 242 ; 14th od., p. 529; and see the 
cases cited infra. It is immaterial whether the goods become perishable 
through inherent vice or throndi being damaged by perils of the sea (Aoatos 
V. Bums, supra, per Brett, L.J., at p. 289). 

(a) Uoux V. Salvador (1836), 3 Bing. (n. c.) 260. 

(5) Vlierboom v. Chapman (1844), 13 M. & W. 230; Acatos v. Bums, 
supra. 

(с) Auatralasicm Steam Navigation Co. v. Morse, supra. 

(d) The Onward (1873), L. B. 4 A. & £. 38. 

(e) Ailaniic Mutual Insuranoe Co. v. Uuth (1880), 16 Ch. D. 474, C. A. 
m Tronson v. Dent, supra ; compare (7annati v. Meahum (1823). 1 Bing. 

243, where the goods remained uninjured. 

(g) AUantio Mutual Insurance Co. y. Huth, supra, 

(h) Van Omeron v. Dowiok (1809), 2 Camp. 42 ; Abbott ou Shipping, 
5th ed.. p. 242 ; 14th ed., p. 529. 

(t) Ibid. « 

{h) Ibid. 

(Z) Boux V. Salvador, supra ; Vlierboom v. Chapman, supra ; Tronson v. 
Dent, supra ; Australasian Steam Na^igalson Co. v. Morse, supra / compare 
Underwood v. Eobertson (1815), 4 Camp. 138. 

(ta) Atlantic Mutual Insurance Co. v. Ruth, supra, per Qorsov, JjJ,t At 

S . 481 ; Tronson y. Dent, supra ; compare Moss v. Smith (1850), 0 C. B. 
4, per Mauls, J., at p. 103. 

(n) Australasian Steam Navigation Co. y. Morse, supra, at p, 230. 
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SEer. 4. case show a commercial necessity for the sale ; if the cost of dealing 
The with the cargo and sending it on is {Nrohibitive, the interests of the 
Voyage, cargo owner are better served by an immediate jale than by 
incurring wasteful expenditure on his behalf (o). The flwile is then 
justified as being the course which, in the judgment of a wise and 
prudent man, is apparently the most conducive to the benefit df the 
cargo owner ( 2?). On the other hand, it is not a sufficient justifica- 
tion for the sale that the master acted as he did in the honest 
belief that a sale was necessary (q ) ; or that, in the circumstances, 
the sale of the cargo was a prudent measure (r) ; or even that the 
sale turned out, in fact, to be beneficial to the cargo owner (a). 

Sale of whole Since the justification of the sale is the impossibility of for- 
warding the cargo to its destination, the authority of the master to 
sell is not limited to a part of the cargo, as where a sale is necessary 
for the purpose of raising funds (t), but extends, in a proper case, to 
the whole (a). In considering the propriety of a sale of the whole 
cargo, especially where it belongs to different owners, its composi- 
tion, as well as its state and situation, must be taken into 
account (/j), since it does not follow as a matter of course that 
because the sale of a part is necessary, the sale of the whole is 
equally justifiable (c). Thus, where the cargo is partly composed of 
goods which are not perishable, and which are practically uninjured 
and therefore capable of being sent on in a merchantable state, a 
sale of the whole is not justifiable (d). Even where the ship is a 
wreck and the cargo is still on board, the sale of the cargo in one 
mass, or of the ship and cargo as an entirety, cannot be justified 
as against the owners of the goods which are not perishable, because 
what is sold is the chance of recovering the cargo ; and, since the 
chances of recovering the perishable and the non-perishable portions 
are different, they should not be sold in one mass (e). Where, on 
the other hand, the cargo is composed of the same class of goods?* 
and where the whole of it is more or less damaged whilst the 
specific packages are so intermixed as to render it difficult within 


(o) Tronson v. Dent (1853), 8 Moo. P. 0. C. 419; Australasian Stmm 
Navigation Co, v. Morse (1872), L. R. 4 P. C. 222 ; Acatos v. Bums 
(1878), 3 Ex. D. 282, C. A., per Bretts L.J., at p. 290. 

(p) The Gratitudme (1801), 3 Ch. Rob. 240, per Lord Stowell, at p. 269 ; 
Australasian Steam Navigation Co. y. Morse, supra, as explained in Acatos 
V. Bums, supra, per Brett, L. J., at p. 290 ; compare Abbott on Shmping, 
6th ed., p. 243 ; 14th ©d., p. 630; Blyth v. Smith (1843), 6 Man. & (r. 406. 

(q) Tronson v. Dent, supra, following Idle v. Eoyal Exchange Asauremee 
Co. (1819), 8 Taun^. 765; Atlantic Mutual Insurance Co. v. Ruth (1880), 
16 Ch. D. 474, C. A. ; compare Camnam v. Meahum (1823), 1 Bing. 243, 
where the sale was ordered by a colonial Vice- Admiralty court, though the 
court had no authority to do so. 

(r) Acatos v. Bums, supra. 

^ (s) Tronson y. Dent, supra ; compare Eobertaon y. Clarke (1824), 1 Bing. 
445. 

(4) See p. 249, ante. 

(a) Austfalaaian Steam Navigation Co. y. Morse, supra, 

(bj AUanMc Mutual Insurance Co. y. Huih, supra ; Australasian Steam 
Navigation Co. y. Morse, supra. 

(o> AUanUe Mutual Insurance Co, y. Ruth, supra, 

(d) Ibid . 

(e) Ibid . 
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the time at the master'^ disposal Sriid the resources of the port to Ssot. 4, 
deal with them separatelj» the cargo may be regarded as a whole^ The 
and a sale of the whole is therefore justifiable (/). Yopaga 

(2) The master must be unable to communicate with the owner inability te 
of thcueargo so as to obtain his instructions (^). The sale must be commu^oete, 
joined by necessity ; hence, it must be shown not merely that it 
wai^ necessary to sell the cargo (h), but also that it was necessary to 
sell it at once, without, waiting for instructions (i). Whether the 
cargo is of a perishable nature or not, the master cannot, if it is 
possible to communicate with the owner before it actually perishes, 
sell the cargo without communicating with him and obtaining 
his directions (k). The possibility of communicating with the owner 
depends upon the circumstances of each case, and involves the 
consideration of the facts which create the urgency for an early 
sale (Z), the distance of the place where the cargo lies from its owner, 
the means of communication which may exist (m), and the general 
position of the master in the particular emergency (n). Such a 
communication need only be made when an answer can be obtained, 
or there is a reasonable expectation that it can be obtained, before 
the sale (o\ After communicating the master must wait a reason- 
able time for an answer (^); if no answer is then received, or if the 
owner refuses to give him any instructions, he has discharged his 
duty and may sell the cargo (q). If, however, the owner sends him 
definite instructions, he must obey them ; he is not justified in 
selling the cargo in defiance of his instructions, even though, in 
the circumstances, a sale would be the most beneficial course to 
adopt in the interests of the cargo owner (r). 


346. Where the circumstances of the case justify a sale, the Master^sduty 
master is not only empowered to sell the cargo as agent of to sell. 


(/) Auairalasian Steam Navigation Co. v, Morse (1872), L, R. 4 P. C. 222. 

\g) Ihid. ; WillcinBon^. Wilsony The “ Bonaparte " (18£>3), 8 Moo. P. C. C. 
469, 473; Duranty v. Ilart, Cargo ex Hamburg"' (1863), 2 Moo. P. C. C. 
(k. s.) 289. If the master can communicate he should allow the owners 
time to answer before selling, for if it subsequently appears that ho 
neglected to do this, and the sale, though a prudent measure, was not 
urgently necessary, his owners will be lifmlo for the consequences (Acalos 
V. Burns (1878), 3 Ex. D. 282, C. A.). 

(h) See p. 251, cmie. 

(i) Acatos V. Bums, supra, 

(%) Ibid, 

(1) Australasian Steam Navigation Co, v. Morse, supra ; Acatos v. Bums, 
supra, 

Xm) Australasian Steam Navigation Co. v. Morse, supra ; compare WaUace 
V. FieJden, The Oriental (1861), 7 Moo. P. C. G. 398. 

(n) Austflralaoicm Steams Navigation Co. v. Morse, supra ; compare The 
Onuard (1873), L. B. 4 A. & E. 38. 

(o) Austral^ian Steam Nav^ation Co. v. Morse, supra ; compare Hroege 
.V, Suart, The Kamak (1869), L. B. 2 F. C. 506, 613 ; and see DuUsmiy v. 
Hart, Cargo ex ** Hamiburg,** supra, 

^ (p) Acatos V. Bums, supra. The communication must state or clearly 
indicate the master's intention to sell (Kleinwort, Cohen dt Co. v. Oaaea 
MaiiUima of Genoa (ft77), 2 App. Gas. 166, P. C. ; The Onward, supra) j 
compare p. 246, ante. 

(qy Australasian Steam Navigation Co. v. Morse, supra ; Miles ▼. aasle- 
hurst db Co, (1906), 12 Com. Gas. 83. 

(r) Acatos v. Bums, supra, per Bbbtt, L.J., at p* 291. 
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necessity ; it is also his duty to sail, it possible (#), since he mnet 
protect the cargo owner’s interests by every means in bis power (t). 
If, therefore, he fails to sell the cargo in a proper case, he is goiUy 
of a breach of duty, for which the shipowner is responsib}e(a)« 

346 . Where the cargo is sold by the master at an intermediate 
port, as agent of necessity for the shipowner, payment of the^lall 
freight cannot be claimed ns due, since the condition upon which it 
becomes due has never been performed (&), and freight is not payable 
pro rata itineris (c), unless there is a special contract to that effect, or 
unless it is shown that the cargo owner had the option of having 
his cargo sent on or of taking delivery at the place where it lay (d). 

Sect. 6. — The Unloading, 

Sub-Sect. \,--The Arrival of the Ship, 

347 . The shipowner is not entitled to call upon the consignee 
to take delivery of the cargo until he himself is in a position to 
deliver it (e). For this purpose it is necessary that the ship 
should have arrived at her destination within the meaning of the 
contract (/), and that she should be ready to discharge her cargo (g). 
It is therefore important, for the purpose of ascertaining when the 
consignee’s obligation to take delivery arises, to consider what 
constitutes arrival at the port of discharge. 

348 . The general principles to be applied are the same whether 
the arrival under consideration is arrival at the port of loading or 
arrival at the port of discharge (/i). The position of the shipowner 
is, however, complicated in the latter case by the presence of the 
cargo on board his ship (i). It is no longer possible for him merely 
to refuse to allow her to proceed to an unsuitable port, or to treat 
the contract as at an end, where the circumstances render its 
performance impossible (k), since the cargo must be discharged and 
disposed of in some way or other (1), It will therefore be expedient 


(b) The Qratitvdme (1801), 8 Ch. Rob. 240 ; Australasian Steam Navtga* 
iion Co. V. Morse, (1872) L, R. 4 P. C. 222, 228. 

(f) See pp. 224 et seq., ante. 

(а) Australasian Steam Navigation ^Co. v. Morse, supra ; Notara v. 
Henderson (1872), L. R. 7 Q. B.'226, Ex. Ch., per Willeb, J., at p. 236. 

(б) VUerhoom v. Chapman (1844), 13 M. & W. 230. 

(c) Cook V. Jennings (1797), 7 Term Rep. 381 ; Vlierboom v. Chapman, 
supra ; Aoatos v. Bums (1878), 3 Ex. D. 282, 0. A. ; compare Hwnter v. 
Frinsep (1808), 10 East, 378.- 

(d) Hill y. WUshm (1870), 4 0. P. D. 320 ; compare The Sohlomsten 
(1866), Tj. R. 1 a. E. 203 ; and p. 316, poet. 

(e) Murphy v. Coffin (1883), 12 Q. B. t). 87 ; PostUthwaite v, Freeland 
(1880), 6 App. Cas. 690,Jper Lord Selborne, L.C., at p. 608. 

(/) Bahl V. Nelson, Donkin db Co. (1881), 6 App. Cas. 38, affirming 
Nelson v. Dahl (1879), 12 Ch. D. 668, C. A. ; Metcalfe v. Britannia Iron- 
works Co. (1877), 2 Q. B. D. 423, C. A. ; see the text, infra, 

{g) Posilethwaite v. Freeland, supra ; see p. 263, post « 

(A) As to arrival at the port of loading, see pp. 1$0 et seq., ante. 

(i) Dahl V. Nelson, Donkin db Co., supra, per Lord Blackburn, at p. 63. 

{k) See p, 200, ante, 

" il) Qeipet v. Smith (1872), L. B. 7 Q. B. 404, per Blackburn, J., at 
p. 414, citing Hadley v. Clarke (1709), 8 Term Rep. 269 1 Dahl v. Nelson, 
Donkin db Cjo.f supra, pet Lord Blackburn, at p. 63. 
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to consider in detail the application of the general principles to 
arrival at the port of discharge. The 

349 . In man^ cases, the port of discharge is not named in the 
contract^ but it is provided that the ship is to proceed to a port as ^ 
ordered by the charterer (?n). The area within which such port must 
be situated is usually specified, and, in addition, the charterer's 
freedom of choice is often restricted by the requirement that the 
poi*t is to be a safe port (71), or that it is to be not only a safe 
port, but also one in which the ship can always lie and discharge 
a£[oat(o). The failure of the charterer to give any orders as 
provided in the charterparty, so that no port is named at all, does 
not necessarily impose any duty on the master to communicate 
with the charterer and to ask for his instructions (p). If there is 
no such duty and the master acts as a prudent and honest man, he 
may take the course which he reasonably believes to be best for the 
advantage of the charterer ; and he may therefore proceed to any 
port within the specified area, and call upon the consignee to take 
delivery there (q). Where the charterer names the place of 
discharge, he must name a port (r) which fulfils the requirements 
of the contract (s) ; and if he names a port which is unsafe, or which 
is otherwise not a proper port, the shipowner may refuse to allow 
his ship to proceed to it, and may discharge the cargo at a port 
which reasonably falls within the terms of the contract (t). In 
accordance with the same principle, if the port named as a safe 
port, though safe at the time when the name is received, subsequently 
becomes unsafe, the shipowner may call upon the charterer to name 
another port, otherwise he may deliver the cargo at any safe port 
which may reasonably be substituted for the purpose (a). 

360 . A port is not a safe port unless it is a port which the ship Safe port;, 
can enter as a laden ship (h) without undue diihculty or danger (c). 

(w) See p. 97, mte. 

(n) See Enoyclopfedia of Forma and Precedents, Vol. XIV., p. 112 . As 
to the moaning of a **safe port,’’ see the text, infra. 

( 0 ) . The Alhambra (1881), 0 P. D. 68 , C. A. ; compare Allen v. Ooltari 
(1883), 11 Q. B. D. 782 ; and see Encyclopaedia of Forms and Precedents, 

Vol. XIV., p. 100 . 

(p) SieveJcmg v. Muasa (1856), 6 £. & B. 670, Ex. Ch. ; compare Bae 
V. HackeU (1844), 12 M. & W. 724 ; and pp. 177, 178, ante. 

{q) SieveJcmg v. Maass, supra. 

(V) As to what oonstitu^s a port, see The Alhambra^ supra, pet 
BBETt, L.J., at p. 72. 

(a) The Alhambra, aupra. As to the effect of an exception upon the 
right to order the sldp to a particular place, see Bulman and Dickson v. 

Fenwick d; Co., [1894] 1 Q. B. 179. C. A. 

(1) Ogden v. Graham (1801), 1 B. & S. 773 ; Samuel v. Boyal Escchange 
Aaawance Co. (1828), 8 B. G. 119 ; Dahl v. Nelaon, Donkin a> Co. (1881^, 

6 App. Gas. 38, per Lord Blackburn, at p. 44 5 The A lhamhra, supm. But 
he is not entitled to do so if the port is named before the bill of lading 
is signed {Capper v. WaUaoe (1880), 6 Q. B. D. 103). 

(а) The Teutonia (1872), L. R. 4 P. C. 171. ^ 

( б ) Shield V. Wilkins (1850), 5 Exoh. 304, per RoLPB, B., at p. 306; 

followed in The Alhambra, auwa. ,, 

( 0 ) The ** Norway** {Ownera) v, Ashbumer, The **Nonsay (18(^), 3 « 

Moo. P. 0. C. (H. B.) 243. 261 ; Johnston Bftdhere v. Saxt^ Steam- 

ahip Co. (1013), 108 L. T. 664, / 
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It ie, therefore, necessatv to consider the ph^aidd leatures 'of the 
port named (d), and to take into aocoimt the aize and draught of the 
ship (e). If she cannot enter the port without dischar^ng a portion 
of her cargo, the shipowner is not bound to lighten hA^^p^^ide 
for the purpose of enabling her to enter (g). An^ 'physical 
obstruction must, however, in order that it may have this eff^^be; 
of a permanent character ; the existence of a temporary impediment, 
such as, for instance, a bar, which the ship cannot cross owing to 
the tides being neap (h) or the water in the river being low (i), or 
the presence of ice obstructing entrance to the port (Jk), does not 
render the port unsafe, and the ship cannot, therefore, refuse to 
proceed ({). The port is not unsafe because the ship must 
necessarily take the ground at certain states of the tide (m), though 
if the contract provides that the ship is to lie always afloat the 
shipowner may refuse to proceed to such a port(;i). It is not, 
however, sufficient that ohe port named should be a safe port in the 
sense that there is no physical danger to the ship(o). There must 
be no danger of capture or seizure from political reasons (p). The 
charterer must not, therefore, name a port in which the unloading 
of the cargo is by law prohibited (g), or which cannot be reached by 
the ship without running the risk of hostile capture (r). 

The same principles apply where the destination to which the 
ship is ordered is not a port in the wide sense of the word, but a 
dock («). 

351. The charterer who names an unsafe port must indemnify the 


(d) The Alhambra (1881), 6 P. D. 68, C. A., followed in Eeynolds <& Co, 
V. Tomlinson, [1896] 1 Q. B. 686; Johnston Brothers v. Saxon Cueen Steam^ 
ship Co, (1913), 108 L. T. 664. 

(e) The Alhambra^ supra ; compare Be Goodhody ib Co, and Balfour, 
Williamson db Co, (1899), 6 Cdm. Gas. 69, C. A. 

(jO As to lightening the ship after arrival to enable her to roach her 
berth, see p. 262, post, 

(g) The Alhambra, supra ; Beynolds dh Co, v, Tomlinson, supra ; compare 
Hayton v. Irwin (1879), 6 C. P. D. 130, C. A. 

(h) Bastifell v. Lloyd (1862), 1 H. & C. 388 ; compare Parker v. Winhw 
(1867), 7 E. & B. 942 ; The Curfew, [1891] P. 131. 

(i) Schilizzi V. Berry (1866), 4 E. & B. 873. 

(k) Metcalfe v. Britannia Ironworks Co, (1877), 2 Q. B. D. 423, C. A.; 
Schilizzi Y, Berry, supra, per Lord Campbell, C.J., at p. 887. 

(l) It is otherwise where the obstruction is permanent ; see pp. 269, 260, 
post. 

(m) As to the shipowners position if the ship is damaged through taking ^ 
the groiyid, see The Moorcock (1889), 14 P. D. 64, C. A.; distinguished in^ 
Parker v, Plomesgate Burat CowneU (1904), 9 Com. Cas. 107 { and see 
p. 181, ante, 

(n) The Alhambra, supra. As to the distinction between lie afloat ” 
and “ deliver, always afloat,** compare Carlton Steamship Co, v, Castle Mail 
Paokefs Co., [1898] A. C. 486, per Lord Watson, at p. 496; see p. 181, onto. 

•ig) Compare p. 268, post. 

" The^Teutonia (1872), L, R. 4 P. C. 171. 

{«) Wen V. Graham (1861), 1 B. & S. 773. 

(r) The Teutonia, supra. 

W V. Winlow (1857), 7 E. & B. 942; AlUn v. CoUart (1883), 

ii - 1 ® j consignee is, apparently, bound to select a dock into 

^ which aanuttsnee can be procured (uahl v. Nelson, Donkin <9 Co. (1881), 

6 App. tas. Lo^d Blackbubn, at p. 44, citing Samud v. Bofidt 
Exchan9SJ$^^eOo.{im),SB,kQ.ll^^^ 
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shipowner against the consequences (t)* He must» therefore^ pay 
any demurrage (a) or damages for detention (b) which may become 
payable by reason of delay caused thereby, and, if the ship has had to 
be shifted to another port, any extra port charges incurred (o). He is 
not» however, liable for any damage which the ship may sustain 
during the shifting (d), nor for the costs of an action improperly 
brought against the shipowner by the consignee for his failure to 
deliver the cargo at the na^ned port (e). 

352. It is the duty of the shipowner to reach the port of 
discharge, whether specified in the contract or named afterwards, 
and to deliver his cargo there, unless he has some lawful excuse (/)• 
If he is unable to complete the voyage, his inability to do so may 
be excused by the terms of his contract (ff) ; but, as he has not 
fulfilled the condition upon which freight becomes payable (It), he is 
not entitled, as a general rule, to claim payment even of pro raid 
freight, though he has in fact delivered the cargo to the consignee (i). 
If, on the other hand, the cause which prevents him from reaching 
the port of discharge and delivering the cargo there is not excepted 
by the contract, he not only loses his right to freight, but, itr he 
lands the cargo, also becomes liable to the consignee for his failure 
to deliver it at its destination (/c). 

353. In practice the contract usually provides that the ship is to 
proceed to the port of discharge or so near thereto as slie can safely 
get (Z). This provision is intended to benefit the shipowner, and its 
effect is to substitute an alternative destination to which the ship 
may proceed (m). By proceeding to this alternative destination and 
delivering the cargo there, the shipowner equally completes the 
voyage in accordance with the terms of the contract, and thus 
entitles himself to be paid the full freight (n). 

The right to proceed to this alternative destination does not arise 
unless it is unsafe or impossible for the ship to proceed to her 
original destination (o). The safety of the ship herself must be 

{t) As to the effect of a cesser clause in such a case, see French v. Oerber 
(1877), 2 C. P. D. 247, C. A. ; and see pp. 133, 134, ante. 

(a) Evans v. Bulloch (1877), 38 L. T. 34. 

(b) Ogden v. Graham (1861), 1 B. & S. 773. 

(c) Evans v. Bullock, supra. 

(d) Ibid. 

(c) Ibid. 

(f) See p. 220, ante. 

(g) Metcalfe v. Britannia Ironworks Co. (1877), 2 Q. B. D. 423, C. A., 
per Bramwell, L.J., at p. 428. 

(A) See p. 303, post. 

(i) Metcalfe v. Britannia Ironworks Co., supra. As to pro raid freight, 
see pp. 314, 315, post. 

{k) Metcalfe v. Britannia Ironworks Co., supra, per Bramw£l£; L.J., 
at p. 428. V 

U) See Encyclopaedia of Forms and Precedents, Vol. XIV., pp. 100, 100, 
113. Sometimes the shipowner is empowered to carry the goods on if 
they eaonot be delivered at their destination without undue delay {Searh 
y. Lund (1904), 90 L. T. 529, 0. A.). 

{m) Dahl v. Nelson, Donkin dk Co. (1881), 0 App. Cas. 38. 

(») Ibid. ; compare The Teutonia (1872), L. R. 4 P. C. 171. 

(o) Dahl y. Nelson, Donkin db Co., supra, per I^ord Watson, at p. 67 5 
compare Bastifell v. Lloyd (1802), 1 H. & C. 388. 

* H.L,— XXVI. ^ K 
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involved (p) ; it is not enffieient tonhov that, it shi irate to {itoeeed 
The to her original destination, the cargo^ Would be exposed to danger (eX 
thtoading. if the cargo alone is exposed to danger, the shipowner may be' 
excused from proceeding further (r) ; but the delivery the cargo 
at an intermediate port is not a delivery at its destination, and 
therefore no freight will be payable («). At the same time, Hine0 
the object of the contract is the delivery of the cargo, the standard ' 
of safety is the safety of the ship as a laden ship (t). She is, there- 
fore, not bound to proceed to her original destination if the 
presence of the cargo renders it unsafe for her to do so (a), even 
where in the absence of the cargo there would be no difficulty or 
danger (b). Thus, if the ship cannot reach her port of discharge with- 
out lightening (o), the master may call upon the consignee to take 
delivery of the cargo before reaching the port, since he is not bound 
to lighten the ship (d ) ; and the same principle applies where the 
port of discharge is rendered unsafe by reason of a blockade («) or 
embargo (/). On the other band, the master must not stop too 
BOon(^; he must proceed as near as he can safely get in the 
direction of the port of discharge (/i). He is not entitled to call 
upon the consignee to accept delivery under the contract until he 
is unable to go any farther without endangering the ship (i ) ; and 
the place of delivery is the place where the ship is stopped through 


(p) The Alhambra (1881), 6 P. D. 08, C. A., following Shield v. Wilkina 
(1860), 6 £xoh. 304. 

(q) NoheVa Explosives Co. v. Jenkins db Co., [1896] 2 Q. B. 320. 

(r) Bruwnef v. Webster (1900), 6 Com. Cas. 167 (where the shipowner was 
not excused, there being in fact no danger) ; and compare p. 228, ante. 

(s) Liddard v. Xopes (1809), 10 East, 526. 

(t) Shield V. Wilkins, supra. 

(a) The Alhambra, supra; Eeynolds db Co* v. Tomlinson, [1896] 1 Q. B. 
586. 

(b) Shield v. Wilkins, supra. 

(o) It has been held that if there is a custom to lighten outside the port, 
the shipowner is bound to do so (HiUsirom v. Gibson and Clark (1870), 
8 Macpli. (Ct. of SesB.) 463 ; followed in Dickinson v. Martini Co. (1874h 
1 R. (Ct. of Sess.) 1185), provided that the amount of lightening required 
is not unreasonable (Gaj^er v. Wallace (1880), 6 Q. B. D. 163, following 
HVlstrom v. Gibson and ulark, supra). ‘ This view is, however, inconsistent 
with The Alhambra, supra (which* was followed in Beynolda db Go. v. 
Tomlinson, supra, and Erasmo^regUa v. Smith* s Timber Co., Lid. (1896), 1 
Com. Cas. 360), in which Bbett, L.J., declined to follow Hillsirom v. 
Gibson and Clark, supra. As to Imhtening inside the port, see p. 262, post. 

(d) Erasmo Treglia v. SmUh*8 Timber Co., Ltd., supra ; The Alhambta^i 
supra ;'Beynolds ^ Co. v. Tomlmson, supra. The contract may, however, 
contain a stipulation as to the lightening of the ship outside the port ; 
see Darling v. Baebum, [1907] 1 K. B. 846, C. A. 

(e) Casiel and Latia v. Trechman (1884), Cab. & £1. 276. 

(/) Qeipel v. Smith (1872), £i. R. 7 Q. B. 404 ; Jackson v. Union Marine 
Insurance Co. (1874), L. R. 10 C. P. 126, Ex. Ch. ; see, contra, Hadley v. 
CZarJte (1799), 8 Term Rep. 259, where a delay of two years caused by the 
embargo was held not to Justify the shipowner in abandoning the voyage. 

(g) Uastel and LaUa v. Trechman, supra ; Metcedfev. Britannia Irormofjcs 
Co* (1^77), 2 Q. B. D. 428, G. A.; compare ScniHzei v. Derry (1854), 4 
£. & B. 873. 

(h) Casiel and Laiia v. Trechman, supra ; Metcalfe v. Britannia Ironvoorks 
Co., supra* 

(4) (JasM Latta V. Tfet^mixn, supra. If the hannotget at a)l, it 
ootinot get sarely within the meaning of the phrase {Dahl v. Nelson, Donkin 
A Co. (1881), 6 App. Cas. 38, per Lord Blackbubn, at p. 50). 
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her inatnlity to {ffdeaed (k). The deli^pery of the carm at an^ other 

place oanaot be regarded as a delivery at the alternative destmatiop She 

provided in the contract; and, however reasonably the master may Uatamag. 

have aoted> he must be taken to have abandon^ the voyage by 

deHYepng the cargo short of its destination (Q. Even a delivery at 

the nearest safe port is not sufficient to entitle the master to his 

freight (?»), unless the ship cannot in fact proceed any further with 

safety (n). The contract may, however, by its terms provide that, 

if it becomes unsafe for'the ship to proceed, through the happening 

of some specified event (p), to her port of discharge, the master is to 

have the option of landing the goods at some other safe port(p). 

In this case it must be shown that the port of discharge has in fact 
become unsafe; it is not sufficient that the master exercised his 
option in the honest belief that he was justified in doing so (^). 

364. It is the duty of the master to proceed on the original voyage what 
until he is prevented from proceeding any farther by some perma- amounts to 
nent obstruction (r), which may be either physical («) or political (0- 
A permanent obstruction docs not necessarily mean an obstmction 
that will remain for ever : there must, in every case, be some limit 
of time within which an obstruction ceasing to exist cannot bo 
regarded as permanent (a), and beyond which a continuing obstacle 
ceases to be temporary (6). No impediment arising in the ordinary 
course of navigation (c), or arising in the usual and ordinary course 
of management of a particular port (d), and not lasting beyond what 
is, in the circumstances of the case, a reasonable time, is to be 
regarded as a permanent obstruction ; and in these oases the ship 
must wait until the obstruction has ceased to exist (e), and must 
proceed to the port of discharge before the consignee can be required 

(fc) Schilizzt V. Derry (1855), 4 K. &. B. 873 ; Meioalfe v. Britannia 
Ironworks Co, (1877), 2 Q. B. I). 423, 0. A. ; NoheVs Explosives Co, v. 

Jenkins db Oo., [1890] 2 Q. B. 326. 

(2) Oastel and Latta v. Treeh/man (1884), Cab. & £1. 276. 

(m) Metcalfe v. BriUmnia Ironworks Co., supra ; Oastel and Latta y, 

Trechman, supra, 

(n) Medeiros v. Hill (1832), 8 Bing. 231; The Teutonia (1872), L. B. 

4 P. C. 171. 

(o) It is not sufficient that the event should render the port unsafe at the 
moment ; the port must be unsafe for a period which would involve inordi- 
nate delay (Steamship Knutsford, Ltd, v. TiUmanns db Co,, [1908] A. G. 406). 

(p) NooeVs Explosives Co, v. Jenkins db Co., supra ; Steamship Knutsford, 

Lt£ V. TiUmanns db Oo„ supra, 

(^) Steamship Knutsford, Lid, v. TiUmanns df Co,, supra, 

(r) Dahl V. Nelson, Donkin db Co, (1881), 6 App CJas. 38, per Lord 
Watson, at p. 68. 

(s) The Alhambra (1881), 6P. D. 68, C. A. ; Reynolds dt Co. v. Tomlinson, 

[1896] 1 Q. B. 586. 

(t) The Teutonia, swpra; The Fox, Walker (Thomas} dt Co. v. Eortock 
(1913), 30 T. L. B. 68 (strike). 

(o) SehiUsei v. Derry, supra ; Parker v. Winlov^ (1867), 7 £. & B. 942 ; 

BastifeU v. Lloyd (1862), 1 H. 6c C. 388. 
lb) Dahl v. Nelson, Donkin dt Oo,, supra, per Lord Watson, at p. 69. 

(e) SchiUstzi v, Derry, swra ; Parker v. Winlow, eupra ; BastifeU v. 

Lloyd, supra ; Metcalfe v. JSriiarmia Ironworks Co,, supra^ 

(a) Dahl v. Nelson, Donkin db Co., supra; Kell v. Anderson (1842), 

10 M. 6c W. 498 ; Tharsis Sulphur and Copper Oo. v. Morel BroAors db 
Oo.,[1891] 2 Q. B. 647, G. A.; Watson v. Bomer (H.) db Co„ Ltd, (1900), 

5 Com. Gas. 377, G.A. 

^ (s) See the oases oited in notes (a) — (d), supra 
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to take delivery of the cargo (/). Thua, the ship%iay be unable to 
proceed beyond a particular place because^ at the time when she 
arrives there, there is not sufficient water to allow her to proceed 
further {g). Nevertheless if, by waiting until the tide serves, she 
is able to proceed, she must wait, and cannot deliver her cargo 
there (A). The contract may, however, by its terms provide that 
the ship is not bound to wait until the tide serves (i). 

355. Even when the ship has actually reached the port of 
discharge, she has not necessarily reached the destination contem- 
plated by the contract (A). In the absence of any stipulation (f) or 
custom (m) to the contrary, she has reached her destination when 
she has arrived at that place in the port at which ships about to 
discharge such a cargo as that which she carries usually lie (n), 
and she need not be in the particular part of the port in which 
the particular cargo is to be discharged (o). The same principle 
applies where the contract requires the ship to reach a particular 
dock (p) ; she cannot be considered as having arrived at her desti- 
nation until she is inside the dock (^), in the usual place of 
discharge (r), though she need not have reached her actual dis- 
charging berth (a). 

(/) Dahly. NeUon,Donkin Oo, (1881), 6 App. Cas. 38, per Lord Watson, 
at p. 61. 

{g) Bastifell v. Lloyd (1862), 1 H. & 0. 388 ; Schilizzi v. Derry (1855), 4 
E. & B. 873. 

{h) Bastifell v. Lloyds supra; compare Parker v. Winlow (1857), 7 
E. & B. 942 

(i) Uoreley v. Piicc (1883), 11 Q. B. D. 244; Allen v. Coltart (1883), 
11 Q. B. D. 782. 

(k) Brown v. Johnson, (1842). 10 M. & W. 331, per Lord Abinger, at 
p. 334; KeU v. Anderson (1842), 10 M, & W. 498. 

(l) Murphy y. Coffin 12 Q. B. D. 87. Thecontract may provide tliat 

time is to commence from an arbitrary point, such as the reporting of the ship 
at the custom bouse ; see Horsley Line, Lid, y, Eoechling Brothers, f i908] 
8. C. 866 (where the ship was reported before she arrived in the harbour). 

(m) Norden Steam Co, y, Dempsey (1876), 1 C. P. D. 664 ; Brereton y. 
Chapman (1831), 7 Bing. 659 ; compare Robertson y. Jackson (1845), 2 0. B. 
412, where there was a Government regulation as to the place of discharge. 

(n) Nelson v. Dahl (1870), 12 Ch. D. 668, C. A., per Brett, L.J., at p. 683 
(affirmed, sub nom, Dahl v. Nelson, Donkin <9 Co,, supra) ; Nielsen y. Wait 
(1885), 16 Q. B.D. 67, 0. A.,p«rLord£sHER,M.R.,at p. 69 ; Thiis v. Byers 
(1876), 1 Q. B. D. 244 ; Brown^v, Johnson, supra ; Kell v. Anderson, supra ; 
Sanders v. Jenkins, [1897] 1 Q. B. 93 ; Leo^its Steamship Co„ Ltd, y. Rank, 
Ltd,, [1908] 1 K. B. 49%, C. A.; Anglo-Hellemc Steamship Co, v. Dreyfus 
{Louis) Co. (1913), 108 L. T. 36; Cargo ex Argos, Oaudet v. Brown 
(1873),' L. B. 5 P. C. 134, 160; compare Brereton v. Chapman (1831), 7 
Bing. 559; La Cour v. Donaldson db Son (1874), 1 R. (Ct. of Sess.) 912; 
Bremner y. Burrell db Son (1877), 4 R. (Ct. of Sess.) 934. 

(o) Nelson v. Dahl, supra. 

(p) Dahl V. Nelson, Donkin db Co,, supra ; Brown y. Johnson, supra, 
followed in Tapscott y. Balfour (1872), L. R. 8 C. P. 46. 

(q) DM V. Nelson, Donkin db Co., supra (where, the dock being named in 
the contract as the destination, it was held that the consignee was not 
hound to obtain admittance for the ship) ; Norden Steam Co. v. Dempsw, 
supra; Shadforth y. Cory (1863), 1 Mar. L. C. 363, £x. Ch. ; but see 
Ashcroft V. Grow Orchard Colliery Co. (1874), L. R. 9 Q. B. 640; Davies 
V. MoVeaqh (1879), 4 Ex. D. 265, 0. A., where, however, the ship was 
admitted into the dock. 

(r) Nelson y, Dahl, supra ; affirmed, sub nom. Dahl v. Nelson, Donkin 
db Co., supra, 

(6) Brown v. Johnson, supra, ^ 
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366 . Tbe coniftact^ however, in naming the destination of the ship, 
may describe a more limited area, such as a quay or quay berth, or 
a particular part of a port or dock, and in this case the ship must 
actually be at the place named before she can bo said to have 
reached her destination (t). If, therefore, without any default on 
the part of the consignee (a), the ship is unable to reach her berth 
at once, as, for instance, where the berth is already occupied (ft), or 
where the tides are too low to permit her to proceed for the 
present (c), the risk of delay falls upon the sliipowner and not upon 
the consignee (cl), and if by the custom of the port it is usual to lighten 
ships after their arrival in the port to enable them to reach their desti* 
nation, the shipowner must lighten his ship if necessary (c^). The 
same principle applies where the destination of the ship is not a 
berth specified in the contract, but a berth to be named by the 
charterer (/). Provided that he acts reasonably, he may name any 
berth which complies with the requirements of the contract (^). 
Unless, therefore, the contract expressly requires him to name a 
vacant berth (ft), the berth named, if otherwise in order, need not be 
vacant at the time when tlie ship arrives in the port, and the ship- 
owner is bound, if necessary, to wait for a reasonable time untif the 
berth is free (i). In this case also the ship has not reached her 
destination until she has actually reached lier berth, the risk of 
delay in the meanwhile falling upon the shipowner (A;). Where, 

(t) Sfrahan v. Gabriel (1879), citod in Nelson v. Dahl (1870), 12 Ch. D. 
.68, 689, C. A.; Norden Steam Co. v. Dempsey (1876), 1 C. P. D. 654; 
Bnsiifell v. Lloyd (1862), 1 H. As C. 388 ; Leonis Steamship Oo., Ltd, v. 
Cank, Ltd., [1908] 1 K. B. 499, 0. A. 

(i , Dahl V. Nelson, Donkin 4& Co. (1881), 6 App. Cas. 38; Sailing Ship 
Mtlverton Co. v. Cape 2'own and District Gas Light and Coke Co. (1897), 2 
Com. Cfis. 281 ; compare Watson v. Bomer (//.) Co , Ltd. (1900), 6 Com. 
Cas. 377, C. A. ; Jaques & ('o. v. Wilson (1890), 7 T. L R. 119^, where the 
charterers failed to give proper directions. As to the effect of the consignee's 
previous engagements, see p. 278, post. 

(6) Strahan v. Gabriel, supra ; The Cordelia, [1009] P. 27. 

(0) Basiifetl v. Lloyd, supra. 

{d) It is immaterial, where the place of arrival is fixed by custom, that 
the shi^wner is a foreigner unacquainted with the custom (Norden Steam 
Co. V. Dempsey, supra). 

(e) Brereion v. Chapman (1831), 7 Bing 559. 

(f) Murphy V. (1883), 12 Q. B. D. 87, discussing Davies v. MeVeagh 

(1879), 4 Ex. D. 266, C. A. ; Parker v. WinUm (1867), 7 E. & B. 942; 
Leonis Steamship Co., Ltd. v. Rank, Lid., supra. 

(g) Tharsis Sulphur and Copper Co. v. Morel Brothers Co., [1891] 2 
Q. 13. 647, C. A. ; compare Hull Steam Shipping Co. v. Lamport and Holt 
(1907), 23 T. L. R. 445 ; Jaques A Co. v. Wilson, supra. If he refuses to 
name any berth at all, the measure of damages is the freight that would 
have been earned if the cargo bad been duly delivered (Stewart v. Bogerson 
(1871), L. R. 6C. P. 424). 

(h) Barns v. Jacobs (1885), 16 Q. B. D. 247, C. A. 

(1) Murphy v. Coffln, supra, per Mathew, J., at p. 89, distinguishing 
Dahl T. Nelson, Donkin <6* Co., supra, per Lord Blackburn, at p. 44 ; 
Ogpiore Steamship Co. v. Bomer (H.) d Co. Ltd., The Deerhound (1901), 0 
Com. Caa. 104 ; see also Pymem Brothers v. Dreyfus Brothers dt Co. (1889), 

24 Q. B. D. 152, per Mathew, J. 

(A) Murphy v. Coffln, supra; Tharsis Sulphur and Copper Co. v. Morel 
Broilers d Co., supra; Bulman and Dickson v. Fenwick d Co., [1894] 1 
Q. B. D. 179, C. A. (where the outbreak of a strike did not afieot the 
position, the contract containing a strike clause) ; and see Watson v. 
Bfimer (ff.) d Go,, Ltd., supra. 
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Bm. 6. however, the obstruction which caases the delay is ota permanent and 

The not merely of a temporary nature (2),' as, for instance, where the 
Unloading, berth will not be available until after the lapse of % time which, 
having regard to the objects of the adventure of both idiarterer and 
shipowner, is, as a matter of business, wholly unreasonable (m), the 
shipowner is only Kmnd to proceed as near to the berth, whether 
specified in the contract (n) or named afterwards (o), as he can 
safely get (p). When by doing this he has reached a destination 
which must be deemed as between the parties to be that provided 
by his contract (q), he is entitled to require the consignee to take 
delivery of the cargo from the ship as she lies (r). 

ProceedSog to 357 . Where the destination of the ship, as defined by contract or 
^charging jjy custom, is not identical with the place of discharge, the consignee 
is entitled to select the actual place at which the cargo is to be 
discharged (a), provided that the place selected is a usual place for 
the purpose (0 u>nd is also a safe place for the ship (a); and the 
master may be restrained by injunction from discharging else- 
where (b). The master cannot refuse to go to the place selected 
merely upon the ground that it will be more expensive for the ship- 
owner to discharge the cargo there than would otherwise be the 
case (c). If he has already gone to another berth, he must shift the 
ship to the place selected by the consignee, and he is not entitled to 
make it a condition of his doing so that the consignee shall pay any 
expenses already incurred (<2). Moreover, if the usual mode of 
delivering the particular kind of cargo is to unload a portion of the 
cargo in one part of the port, and then, when the ship is lightened, 
to go to another part of the port and there finish the unloading, the 
shipowner is bound to deliver the cargo in that way (e). In such a 
case the risk of delay in reaching the actual place or places of 
delivery falls upon the consignee and not upon the shipowner, 
since the ship has ex hypothesi already reached her destination, and 
time has therefore begun to run against the consignee (/). 


({) Compare p. 269, ante. 

(m) Neiton v. Dahl (1879), 12 Ch. D. 608, C. A., per Bkett, L..’., at 
p. 693 ; approved in Dahlv. Nelson, Donkin dh Co. (1881), 7 App. Cas. 38, 60. 

(n) Hull Steam Shipping Co. v. La/9npor% and Holt (1907), 23 T. L. B. 446. 

(o) AUen ▼. OoUart (1883), A Q. B. D. 782. 

(p) As to the meaning of these words, see p. 267, ante. 

Ig) See ibid. 

a Cargo ex Ar^os, Oaudei v. Brown (1873), L. B. 6 P. C. 134, 160; 
Sisam Shipping Co. y. Lamport and Holt, supra ; DaM v. Nelson, 
Donkin dk Co., eapra. 

(«) Holman y. Peruvian Nitrate Co. (1878), 6 B. (Ct. of Sees.) 667 ; The 
Felix (1868), L. B. 2 A. & E. 273. 

(i) Nielsen v. Wait (1886), 16 Q. B. D. 67, C. A., per Lord Esher, M.B., 
at p. 69. 

' (a) The Norway^* (Owners) v. Ashbumer, The ** Norway^' (1865), 3 

Moo. P. C. C. (K. s.) 246, 261. 

(b) Wood y. Ail<mHe Transport Co. (1900), 6 Com. Cas. 121. , 

(c) Holman v. Peruvian Nitrate Co., supra. 

(d) The Felix, supra. 

(s) Nielsen y. Wait, supra ; Oaffarini v. Walker (1876), 10 I. B. C. L. 
260, Ex. C3i. ; M*Iniosh y. Sinclair (1877), 11 I. B. 0. L. 456. 

if) Leonii Steamship Co., Ltd. y. Bank, Ltd., [1908] 1 E. B. 499, 
C. A. ; Northfield Steamship Co. v. Compagnie L union des Gao, [1912] 
1 K. B. 434, C. A. ; see pp. 182, 183, ante. , 
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86S. To be rdady to discharge, the ship must not only hate Sboit. 6. 

reached her destination, she must also have complied with all the The 
legal formalities necessary to enable the discharge to begin (g). UnloaiUlUf. 
The master must therefore have reported the ship and crew, and Reading to 
must ha^e delivered his manifest and other papers to the proper disohwge.. 
officers (A). This rule does not, however, apply where the port 
authorities have already given the ship permission to begin the 
discharge of her cargo, and the consignee must then be prepared to 
take delivery at once (i). 

In accordance with the same principle, the mere physical presence 
of the ship at the place named or indicated in the contract as her 
destination is not an arrival at her destination so as to bind the 
consignee to take delivery of the cargo, unless she has a legal right 
to remain there for the purpose of being discharged (k). 

359. Apart from special contract ({) or custom (m), it is the duty ConB^gnee'i 
of the consignee to use due and reasonable diligence to discover 
when the ship arrives with the cargo on board (w) ; and the master arrival.*^ 
is, therefore, under no obligation in the absence of special contract 
to give notice of his arrival or readiness to unload, whether the ship 
is a general ship (o) or whether she is working under a charter- 
party (p). In either case time begins to run against the consignee as 
soon as the ship is ready to unload {q\ and it is immaterial that he 
was in fact ignorant of her arrival (r). Where, however, his 
ignorance is attributable to the fault of the shipowner or his agent, 
any delay occasioned thereby falls upon the shipowner (s). The 


(^) Abbott on Shipping, 5th od., p. 246 ; 14th ed., p. 562. If it is at the 
consignee’s request that the master fails to comply with the formalities, 
the consignee is responsible for the delay v. Thomas (1828), 5 

Bing. 188). The extent of the master’s duty depends upon the nature of 
the port {Bailey v. D'Arroyave (1838), 7 Ad. & El. 919, where there was no 
custom house at the port). 

(h) Abbott on Shipping, 6th ed., p. 246; 14th ed., p. 662. The con- 
tract may provide that time is to count as soon as this is done {Horsley 
Line, Ltd, v.EoechHng Brothers, [19081 S. C. 866). 

(i) Major and Field v, Oramt (1902), 7 Com. Cas. 231 ; Cardiff Steamship 
Co. V. Jameson (1903), 88 L. T. 87. The risk of delay arising out of the 
necessity of complying with customs formalities may, by the terms of the 
contract, be thrown upon the consignee {Golridge Steamship Co,, Ltd, v. 
BuoknaU Steamship Limes, Ltd, (1909), 14 Com. Cas. 141). 

(&) Good db Co, V, Isaacs, [1892] 2 Q. B. 656. 

(1) E, Clemens Horst Co, v. Norfolk and North American Steam Shippi^ 
Co, (1006), 11 Com. Cas. 141 (where the bill of lading exempted the ship- 
owner from the consequences of failing to give notice) ; Forest Steamship 
Co, V. Iberian Iron Ore Co. (1899), 6 Com. Cas. 83, H. L. ; NorihfietA 
Steamship Co, v. Compagnie H Union des Gas, [1912] 1 K. B. 434. 

{m) Houlder v. General Steam Navigation Co, (1802), d F« 6c F. 170 
(where tl^ custom alleged was not proved). 

(n) Ibid,, per Cockburn, J., at p. 174. 

(o) Harman v. Clarice (1816), 4 Camp. 169; Harman v. Mont (1816), 
4 pamp. 161 ; Houlder v. General Steam Navigaiion Co,, supra ; Major 
and Field v. Grant, supra, 

(p) Nelson v. Dahl { 1879), 12 Ch. D. 568, C. A., per Brett, L. J., at p. 688 ; 
afdnned, sub nom, Dahl v. Nelson, Donkin ds Co. (1881), 6 App. Cas. 38. 

tg) See the cases cited in notes {g) — (w), supra, 

(r) Harman v. Mont, supra; Harman v. Clarke, supra; Eouldet ▼. 
Gmeral Steam Navigaiion Uo., supra. 

, (s) Bradley v. Goddard (1863), 3 F. 6c F. 638 (where the shipowner failed 
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Bkot. 6, master must not, therefore, mislead the consignee by entering the 

The ship at the custom house under a name so different from her real 

Unloading, name that the consignee could not reasonably have identified her as 
the ship which he was expecting (t). 

Sub-Sect. 2. — 7Vic D^ivery oj the Cargo, 

(i.) The Pereon to whom Delivery should he Made. 

Holder of 360. The porBon wlio is entitled to claim delivery of the cargo is 
bill of lafJing. the liolder of the hill of lading, whether as consignee named in it 
or as assignee of it under a valid indorsement (a). If the ship- 
owner delivers the cargo to a person who is not entitled to it, he is 
responsible to the true owner for the value of the cargo {h). He is 
not, however, bound to make delivery unless the bill of lading is 
produced (c), and any existing liens over the cargo are satisfied (d). 

Conflicting 361. If conllicting claims are made («) to the cargo the ship- 
claimi. owner must interplead (/), unless ho is prepared to take upon 
himself the risk of deciding who is the true owner (<7). Ho is, 
however, justified in delivering the cargo to the person who produces 
a bill of lading, and who appears to be the consignee named in it 
or the assignee of it, provided that he has no notice or knowledge 
of any defect in such person’s title ; and it is immaterial that the 


to address the ship, as provided by the charterparty, to the ehnrterci’s 
agents, who would have noiificd the consignees). But the contract may 
relieve the shipowner from the consequences of failing to give notice 
{E. Clemens JJorst Co. v. Norfolk and North American Steam Shipping Co. 
(1906), 11 Com. Cas. HI). 

(1) Harman v. Clarke (1815), 4 Camp. 159. 

(a) Qlyn Mills & Co, v. East and West India Dock Co. (1882). 7 App. 
Cas. 691, per Lord Blackbukn, at p. 610 ; compare Biown v. Hodgson 
(1809), 2 Camp. .36; Gabation v. Kreeft, Kreeft v. Thompson (1875), L. R. 10 
Kxch. 274. As to the liolder of the bill of lading, see pp. 157 ei seg., ante, 
A shipper who has pai<l freight in advance may sue the shipowner if the 
goods are not delivered in accordance with the bill of lading {Joseph v. 
Knox (1813), 3 Camp. ,*120). 

(b) Erichsen v. Ba'ikworih (1868), 3 H. N. 894, Ex. Ch., per 
Crompton, J. ; London Joint Stock Bank v. British Amsterdam MariUme 
Agency (1910), 10 Com. Cas. 102; eomparo Anderson v. Clark (1824), 2 
Bing. 20. 

(c) Jesson v. Solh/ (1811), 4 Taunt. 62 ; Erichsen v. Barkworth^ supra ; 
Cargo ex Argos, Gaitdety, Brown (1873), L. R, 5 P. C. 134, 169 ; The Stettin 
(1889), 14 P. D. 142. In this case the consignee is not justified in taking 
possession of the goods by' force {lAicas v. Nockells (1828), 4 Bing. 729, 
Ex. Ch., per Best, C..1., at p. 741). As to delivery to a holder of the mate’s 
receipt, see p. 153, ante, 

{d) Erichsen v. BarJeworth, supra. As to lions, see pp. 617 et seg., post. 

(c) It is not necessaiy that an actual claim should be made; it is probably 
suiTicient if the master is aware of circumstances giving rise to a claim 
{Glyn Mills cO Co. v East and West India Dock Co., supra, per Lord 
Blackburn, at p. 610.) 

if) Abbott on Shipping, 5th ed., p. 396; 14th od., p. 869. The court 
does not, however, allow nim to inteiplead where bills of lading for the 
same goods have been given to difieront persons who claim adversely 
( Victor Sbhne v. British and African Steam Navigation Co., [1888 1 W. N. 84). 
As to interpleader generally, see title Interpleaper, Vol. XyJI.,pp. 577 
et seq, 

{g) Glyn Mills Co. v. East and West India Dock Co,, supra, per Lord 
Blackburn at p. 610. 
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m 

bill of lading produced purports to be one of a set (A). In this scct.b. 
case the deliverj under the bill of lading produced relieves the The 
master from further responsibility (i) ; it does not, however, other* Voloading. 
wise affect the rights of any other persons who may have a better 
title to the cargo than the person who took delivery (k). On the 
other hand, a delivery to the person named as consignee in the bill 
of lading, without requiring production of the bill of lading, cannot 
be justified if such consignee is not in fact entitled to claim 
delivery (1). 

362. The shipowner remains liable under his contract until Where 
he has made delivery to a person entitled (m). A delivery to a 
wharfinger or to a dock authority is not, in itself, sufficient («), ““ 
unless tne contract provides for such delivery (o), or unless there is 

a custom to that effect (j>). If, however, no person comes forward 
to claim the goods, such a delivery may exempt the shipowner 
from further liability in respect of the goods actually delivered (q). 

(ii.) 'The Methttd of D%srhar<jin(j the Cargo^ 

363. The discharge of tlio cargo from the slii]) is the joint 'act Discharge a 
of the shipowner and the consignee (/■). The shipowner’s duty is j^mtact. 
to get the cargo out of the holds (.s) and to deliver it to the con- 
signee (/), whilst it is the duty of the consignee to take delivery of 

(h) Caldwell v. Ball (17HG), 1 Term itep. 205; The Tigress (1863), 

Brown. & Lush. 38 ; Glyn Mills & Co, v. East and West India Book Co, 

(1882), 7 App. Oas. 5t)L. As to bills in u set, seo p 152, ante. 

(i) Qlyn Mills <& Co. v. East and We^t India Dock Co., supra, 

(k) Barber v. Meyerslein (1870), L li. 4 Jt. L. 317. 

(2) The Stettin (1889), 14 P. D. 142 ; London Joint Stock Bank v. British 
Amsterdam Maritime Agency (1910), 16 Com. Oas. 102; Pirie c€* Sons v. 

Warden (1871), 9 Macpb. (Cl. of Sess.) 523 ; compare Krichsen v. 
worth (1858), 3 H. & N. 894, Kx. Ch., per Whiles, J, 

(m) Abbott on Shipping, 5th od , p. 24U ; 14th cd., p. 564. Hence, a loss 
occurring during the discharge, but before the delivery to the consignee 
is complete, falls on the shipowner {Avon Steamship Co. v, Leask dc Oo. 

(1890), 18 B. (Ct. of Sess.) 280). Where, however, the goods are discharged 
and received into lighters alongside, the master maybe bound by custom to 
take care of the lighters until they are fully laden {CaiUy v. Winieringham 
(1792), Peake, 202 [150]; sec title Custom and Usages, Vol. X., p. 291), 
but not afterwards {Robinson v. Turpin (1805), Peake (Sided.), 203, n.). 

(n) Bourne v. Oailiff (1844), 11 Cl. & Fin. 45, H. L. ; Wardell v. 

Mourillyan (1798), 2 Esp. 693. 

(o) Oliver v. Colven (1879), 27 W. R. 822 ; Borrowman v. Wilson (1891), 

7 T. L. R. 416. 

(v) Orange db Co. v Taylor (1904), 9 Cora. Cas. 223 ; Petrocochvno v. Boit 
(1874), L. R. 9 C. P. 365. 

iq) Meyerslein v. Barber (1867), L. R. 2 C. P. 38, 661, Ex. Ch.. per 
WiTXES, J., at p. 64 ; affirmed, sub nom. Barber v. Meyerslein (1870), L. R. 

4 H. L. 317; Hick v. Raymond and Reid, [1893] A. C. 22; Howard v. 

Shepherd (1850), 9 C. B. 297 ; Chartered Bank of India, AustraiUA and 
China v, British India Steam Navigation Co., Ltd., [1909] A. C. 369, r. C. 

(r) Petersen v. Freebody <& Co,, [1895] 2 Q. B. 294, C. A., per Lord 
Es^eb, M.R., at p. 297 ; Ford v. Cotesworth (1868), L. R. 4 Q. B. 1279 
per Blackburn, J., at p. 134 (affirmed (1870),L. R. 6 Q. B. 644, Ex. Ch.) ; 

Budgeit db Co. y. Binnington db Co., [1891] 1 Q. B. 35, C. A., per Lord 
Esher, M.R., at p. 38; Alciieselkab Helios v. Fkmam A Co., [1897] 2 Q. B. 889 
n. A,, per Lord Esher, M.E., at p. 86 ; Langham Steamship Oo., Lid* v* 

Gallagher (1911), 12 Asp. M. L. C. 109. 

(«) Compare The Jaederen, [1092] P. 351. 

*(t) Petersen v. Freebody db Co., supra. 
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Duties apart 
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tion. 


it (a). The extent of their rcspeetive obligations in any particular 
case is, in the absence of any special contract (t), regulated by the 
custom, if any, of the port of discharge (c). 

364 . For the purpose of performing his part of the diacbi^rga 
the shipowner must provide suitable tackle and a sufficient numlm 
of men (d). As a general rule the ship's tackle is used (e) and the 
work is done by the crew of the ship (/), The shipowner is not 
bound to employ any additional men, unless the contract fixes the 
time within which the cargo is to be discharged and the crew 
cannot complete the discharge in time(^). The delivery takes 
place from the ship’s tackle over the side of the ship (h) ; and the 
shipowner has performed his obligation when he has put the goods 
in such a position that the consignee can take delivery of them (t). 
The consignee’s part in the joint operation begins when the goods 
are brought to the rail of the ship and placed within his roach ; 


(a) Bills of Lading Act, 1855 (18 & 10 Viet. c. Ill), s. 1 ; Fowler v. 
Knoop (1878), 4 Q. B. D. 299, 0. A. ; The Clan Macdonald (1883), 8P. D, 
178, per Hannen, P., at p. 184 ; compare Boulder v. General Steam 
Navigation Go, (1862), 3 F. & F. 170 ; and see p. 263, ante. 

(b) Brenda Steamship Co, v. Green, [1900] 1 Q. B. 618, C. A. ; and see 
p. 267, post, 

(c) Poatlethwaite v. Freeland ( 1S80), 6 App. Cas. 590, per Lord Blackburn, 
at p. 613 ; Norden Steam Co, v. Dempsey (1876), 1 C. P. D. 654 : Good 
db Co, V. Isaacs, [1802] 2 Q. B. 655, C. A. ; The Jaederen, [1802] P. 
351, per Gorell Barnes, J., at p. 359 ; Aktieselkah Helios v. Ekman 

Co,, [1807] 2 Q. B 83, 0. A. ; see p. 267, post. As to the liability to 
pay quay dues for discharge of cargo, see Societa Anonima Ungherese 
di ArmamenU Mariitimo v. Hamburg South American Steamship Co. 
(1912), 100 L. T. 957 ; and compare p. 218, mte. As to usages of particular 
ports, see title Custom and Usages, Vol. X., pp. 290 et sea. 

(d) Hansen v. Donaldson (1874), 1 B. (Ct. of Sess.) 1060; compare 
Enoyclopfledia of Forms and Precedents, Vol. XIV., p. 114. The snip- 
owner must therefore bear any expense necessary for the proper discharge 
of the oargo, such as, for instance, the expense of repairing tom bags to 
prevent leakage of contents (Zeach Co, v. Boyal Mail Steam Paekeft Co. 
(1910), 16 Com. Cas. 143). 

(s) Petersen v. Fjreebody dj Co,, [1895] 2 Q. B. 294, C. A. ; Knight Steam- 
ship Co, v. Fleming, Douglas (& Co.,(ld98), 26 K. (Ct. of Sess.) 1070; com- 
pare Enoyclopflcdia of Forms and Precedents, Vol. XIV., p. 103. 

if) Ford V. Coteaworth (1868), L. R, 4 Q. B. 127, per Blackburn, J., at 
p. 137 (affirmed (1870), L. B. 5 Q. B. 544, Ex. Ch.) ; Hansen v. Donaldson, 
supra. But the regulations of the port of discharge may provide for the 
discharge being carried out by the servants of the port or dock authority 
at the ^ipowner's expense [TheEmUien Marie{\%ltS), 2 Asp. M. L. C. 614 ; 
The Jaederen, supra ; compare Dick v. Badart (1883), 10 Q. B. D. 387). 

(g) Hansen v. Donaldson, supra. 

(h) Petersen v. Freebody ^ Co., supra. 

(t) Ibid. ; British Shipowners* Co. r, Grimond (1876), 3 R. (Ct. of Sess.) 

968, followed in Steamship Go. V. FUming, Douglas db Co, (1808), 

26 R. (Ct. of Sess.) 1070; Langham Steamship Co., Ltd. v. Gallagher (1911), 
12 Asp. M. L. C. 100 ; compare Cargo ez Argos, Gaudei v. Brown (1873), 
L. R. 6 P. C. 134, 161 ; Waugh v. Morris (1873), L. R. 8 Q. B. 202,yer 
Blackburn, J., at p. 207. Tl^ contract may provide that the whole of the 
discharge is to be at the consignee’s risk {Smaokman v. General Steam Na/vu 
gaiion Co, (1908), 13 Com. Cos. 196), or that the shipowner’s liability is to 
cease when the goods are free from the ship’s tackle, even though the goods 
are then handed over to the shipowner’s landing a^t {Chartered Bank oj 
India, AuatraUa and China v, Bntisn Inata Steam NavigaUon Co*, Ltd., 
[1909] A. C. 369, P. C.). 
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and he, in his turn, must provide the proper applianoeB and lai>otiir s. 

for the purpose of performing it (k). If, therefore, the ship i$ die- She 
charging her eargo afloat, he must provide the necessary lighters Pidoadiag, 
and lighjiermen (1 ) ; if she is discharging at a quay, he must employ a 
sufficient number of labourers (m) ; and any stowing or stacking that 
may be required must be done by him, and not by the shipowner (n). 

365. The position of the parties may be materially modified by the Speoial 
terms of their contract (o), or by the custom of the portof discharge(p). B^aUtiona 
Thus, by contract or custom goods may be delivered to the consignee ^ * 
on the deck of the ship in board (q) ; he may be required to do the whole 
of the unloading, including the discharge of the holds (r) ; or, when 
the cargo is in bulk, such as, for instance, a grain cargo, he may be 
required to supply sacks and to provide the necessary labour for 
filling them, the shipowner’s ordinary duty of delivering over the 
ship’s side being resumed after the sacks are filled (s). On the 
other hand, the shipowner’s duty may not cease at the ship’s side ; 
he may be required to place the goods in the lighter alongside the 
ship (i) or to deliver them on to the quay (a) vuthout any assistance 


{7c) Dahl V. Nelson, Donkin cfc Co. (1881), 6 App. Cas. 38, per Lord 
Blackburn, at p. 43 ; Detersen v. Freehody <& Co., [1896] 2 Q. B. 294, C. A. ; 
Budgetl cC Co. v. Binningion c9 Oo., [1801] 1 Q. B. 35, C. A.,per Lord Eshfr, 
M.R.,at p. 38; Foatlethwaite Y. Freeland (ISSO), 6 App. Cas. 699; Wright 
V. New Zealcmd Shipping Oo. (1878), 4 Ex, D. 166, C. A., per Cotton, L.J., 
at p. 169. 

(l) Dahl Y. Nelson, Donkin ds Co., supra ; Petersen v. Frcebody Oo., 
supra : Aktieselkab Helios v. Bkman & Oo., [1897] 2 Q. B. 83, C. A., per 
Lord Esher, M.R., at p. 86. 

(m) Budgetl db Oo. v. Binning^n <& Oo., supra. The same piincipleB 
apply where the ship is unable to reach her destination specified 
in the contraot, and discharges the cargo as near thereto as she can 
safely get {Dahl v. Nelson, Donkin ds Oo., supra, per Lord Blackburn, at 
p. 43). 

(n) Compare Fleicher v. Gillespie (1826), 3 Bing. 636. 

(o) BreneUi Steamship Oo. v. Green, [1900] 1 Q. B. 618,0. A. ; Northmoor 
Steamship Oo. v. Harland and Wolff, [1003] 2 I. B. 657 ; Kearon v. Radford 
di Oo. (1896), 11 T. L. R. 226 ; Moore y. Harris (1876), 1 App. Cas. 318, 
P. Cr; Smackman v. General Steam Navigation Oo. (1908), 13 Com. Cas. 
196. 

(p) Budgetl db Oo. v. Binnimgton db Oo., supra ; Petrocochino y. Bolt 
(1874), L. R. 9 C. P. 355 ; Marzetti y. Smith db Son (1883), 49 L. T. 680, 
C. A. ; Stephens y. Wintringham (1898), 3 Com. Cas. 169 ; compare 
Petersen v, Freehody db Oo., supra (where no custom was proved). 

{q) Kearon v. Radford db Oo. supra (whore a custom to that effect was 
rejected as inconsistent with the contract). In any case he ma^ be given 
the right to have a representative on board to check the deuvery; see 
Encyclopfledia of Forms and Precedents, Vol. XIV., p. 114; and compare 
Ffied^nder v. Shaw, Savill and Albion Oo. (1897), 2 Cozn. Oaa. 124, 

(r) BaUantine db Oo. v. Baton and Hendry, [1912] S. 0. 246 (where the 
ctago WM to be discharged free of expense to the steamer, witla^use of 
steamer’s winch and machinery, if required, and it was held that this 
provision did not render the charterer responsible for damage caused to 
We shm during the discharge). 

(S) Sudgett db Co. v. Bvimin,gton d Co., supra; White v. Williams, 
[1912] A. C. 814, P. C. ; compare Dunnage v. Jolliffe (1789), cited In 
Abbott on Shipping, 6th ed., p. 260; 14th ed., p. 665. 

(t) Akties^kah Helios y. Rkman db Oo., supra; Glasgow NavigaUan Co. v. 
dSoward Brothers <6 Oo. (1910), 16 Com. Cas. 88 ; Kearon v. Radford db O 0.9 
eupra; compare ThiU v. Byers (1876), 1 Q. B. D. 244, 

« (a) The Anna (1901), 18 T. L. B. 26. 
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from the consignee. Where the goode have to be delivered on 
to the quay, tlie shipowner must provide, at his own expense, any 
lighters that may be necessary (b ) ; he may also be bound to stack 
the goods, and is not nec(issarily discharged by delivering them 
on to the nearest available part of the quay (c). 

366. It is frequently an express term of the contract that the 
consignee shall take liis goods from alongside the ship at his own 
risk and expense {(!)• This term merely puts into words what would 
otherwise be implied, namely, that the goods are to be delivered 
from the ship’s tackle at; the side of the 8hip(r); but its effect is 
to exclude any custom of the port which is inconsistent with 
delivery at the side of the ship(/), since the parties have 
defined their intention in the contract (^). Any such inconsistent 
custom is equally excluded by such an express term, although the 
contract further provides that the cargo is to be discharged in 
accordance with the custom of the port (k). If, therefore, the ship 
is to be unloaded afloat, a custom requiring the shipowner to pay for 
lightering the goods to the shore must be rejected (i) ; and if through 
lack of water the ship is unable to come right alongside the quay, 
the shipowner cannot be required, in accordance with the custom of 
the port in such cases, to provide labourers to carry the goods ashore 
and deliver them on the quay (A:). Similarly, he is not bound by a 
custom which imposes upon sliipownors other duties in addition to the 
delivery; thus, in the case of a timber cargo, where by the custom 
delivery does not take place when the logs are placed in the water 
alongside, but after they have been chained together into rafts and 
officially measured, an express term as to delivery alongside excludes 
the custom, and the consignee must therefore bear the expense of 
rafting (Z). A custom, however, which merely re^gulates the manner 
of delivery, and which does not impose upon the shipowner any 
fresh obligation, but defines the extent of his share in the joint 
operation of discharging the cargo, binds the shipowner, if it is not 

(b) Scrnilon v. Childs (1877), 3(5 L. T. 212, If ilio goods have to be 
removed from the quay in lighters, tlic shipowner may be bound to put 
them into the lighters ( Marzeiti v. Smith <& Son (1883), 49 L. T. 680, C. A.). 
As to the liability of the lighterman, «sce Tamvaco db Co v. Timothy 
and Oreen (1882), Cab. El. 1. 

(0) Cardiff Steamship Co. v. Jomeson (1903), 88 L. T, 87 ; Stephens v. 
Winiringham (1898), 3 Conf. Cas. 169. 

(d) See Encyclopedia of Forms and Precedents, Vol. XIV., pp. 103, 107, 
114. 

(e) Cargo ex Argos, Oaudet v. Brown (1873), L. R. 6 P. C. 134, 161 ; 
The [1802] P. 411 ; see p. 266, ante. 

(f) The Nifa, supra, doubting Scruiton v. Childs, supra ; ISoTthmoor 
Steamship Co. v. Ilarland and Wolff, [1903] 2 I. 11. 657 ; Knight 
Steamship Co. v. Fleming, Douglas & Co. (1898), 25 R, (Ct. of Sesa.) 1070. 
Aa to usages of particular porta, see title Custom and Usages, Vol. X., 
pp. 290 et seq. 

(a) See p. 140, ante. « 

(h) The Nifa, supra ; Northmoor Steamship Co. v. Earland and Wolff, 
supra (where the eharterparty provided that the custom of each port was 
to be observed in all cases where not specially expressed) ; see also Holtnan 
y. Wade (1877), Times, IJth May. 

(1) Eayton v. Irwin (1879), 6 C. P. D. 130, C. A. 

{k) Tm Nifa, supra. 

(1) Northmoor Steamship Co. v, Earland and Wo^, supra 
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inconsistent with delivery alongside (w). Thus, if' the goods have 
to be delivered into lighters, the shipowner may be bound, by the 
custom, to place them in the lighters and not merely to put them 
within reach o£ the consignee’s men («) ; if the goods have to be 
delivered on to a quay, he may be bound to place them on the quay 
and to stack them there (o), A custom of this kind does not, 
however, bind the shipowner where the contract by its terms 
expressly excludes the customs of the port(pX 

367. Where alternative methods of delivery are available, such 
as, for instance, where the goods may either be landed upon a 
wharf or be delivered into lighters alongside without first landing 
them on the wharf, the consignee is, apart from custom ( 7 ), entitled 
to select whichever method he pleases (?•), and the shipowner 
cannot decline to comply with his wishes on the ground that 
another method of delivery would be less expensive (s) or more 
convenient (0 to himself. Jf, therefore, the consignee asks for his 
goods to be delivered into lighters, they must be so delivered (a). 
The shipowner is not entitled to require, as a condition of delivering 
the goods into lighters, that the consignee shall contribute towards 
the wharfage dues payable by the ship {h) ; and if they are actually 
landed on the wharf against the wish of the consignee the ship- 
owner must indemnify the consignee against any wharfage dues to 
which the goods may have become liable in consequence of being' so 
landed (c). 

There may, however, be a custom of the port of discharge by which 
goods are not directly discharged into lighters, but are first landed on 
the wharf and thence removed into the lighters (d). In this case 
the custom may require the wharfage dues payable in respect of 
the goods to be paid by the shipowner (e) ; if, however, the custom 
requires the consignee to pay them, he cannot claim to be 
indemnified against them by the shipowner, and it is immaterial 

(tm) The Nifa, [1892] P. 411, per Jeune, P., at p. 417; Aktieaelkab 
Helios V. Ekman cf? Co., [1897J 2 Q. B. 83, C. A., per Lord Esher, M.R., 
at p. 89. 

(n) Aktieselkah Helios v. Ekmcm <9 Co., supra ; Glasgow Navigation 
Co. V. Howard Brothers iSb Co. (1910), 16 Com. Caa. 88. 

(o) Stephens v. Winiringham (1898), 3 Com. Cos. 169 ; compare Cardiff 
Steamship Co. v. Jameson (1903), 88 L. T. 87. 

(p) Brenda Steamship Co. v. &reen^ [1900] 1 Q. B. 518, C. A. 

(q) See p. 278, post. 

(r) Abbott on Shipping, 5th ed., p. 249; 14th ed., p. 564, 

(f) Bishop V. Ware (1813), 3 Caiim. 360. 

(t) Syeds v. Hay (1791), 4 Term Rep. 260. 

(а) Bishop v. Ir are, eapra ; Syeds v. Hay, supra. As to quay dues and 
port charges, see Sodeia Anonima Ungherese di ArmamenH MarUtimo 
y. Hamburg Sovih American Steamship Co. (1912), 106 L. T. 957. 

(б) Bishop V. ITare, supra. 

(e) Syeds v. Hay, supra. 

Jid) Petrocochino v. BoU (1874), L. R. 9 C. P. 355 ; Marzeiii v. Smith 
db Son (1883), 49 L. T. 580, C. A. ; see title Custom and Usages, Vol. X., 
p. 290. 

(e) Petrocochino v. BoU, supra. In this case the shipowner may, by the 
terms of his contract, require the consignee to pay them; see, for 
WBtanoe, the clause known as ** the London .clause,*^ which waa held in 
Produce Brokers Co. v. Furness, Withy db Co. (1912), 17 Com. Caa. 165, not 
to apply when the ship discharged at a riverside wharf and not in dock. 
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that he had insisted upon his goods being disoharged direct into 
lighters (/). 

368 . Where the cargo is composed of goods consmiied to 
different consignees, it is the duty of the shipowner to ddiver to 
each his proper goods (g). Thus, where goods of the same descrip- 
tion are shipped under different bills of lading, the shipowner must 
appropriate the correct quantity to be delivered under each bill of 
lading (A); and if the various consignments are distinguished by 
different marks, he must sort them accordingly (i). Where the 
marks become obliterated during the voyage, so &at it is no longer 
possible to identify the several consignments, either wholly or in 
part, the shipowner must deliver to each consignee such portion of 
the goods as may remain identifiable and therefore specifically deliver- 
able ; but he is not entitled, as of right, to apportion the mass which 
cannot be identified between the different consignees (j); and in so 
far as he is not in a poBilio^ to deliver to each his proper goods, 
he is guilty of a breach of contract, for which he is liable in damages 
unless excused by the terms of his contract (k). The consignees 
may, however, elect to accept delivery, though the goods are 
incapable of identification ; in this case they become tenants in 
common of the unidentified goods, the share of each being in the pro- 
portion that the quantity shipped by his consignor bears to the whole 
quantity shipped, and the shipowner is relieved pro tanto from his 
liability (Z)- Where, however, the goods are shipped in bulk, and not 

(f) Marzeiti v. Smith Son (1883), 49 L. T. 680, C. A. 

Ig) Orange dt Oo. v. Taylor (1004), 9 Com. Cas. 223, per Biguam, J., at 
p. 228; compare Hogarth Sons v. Leith Cotton Seed Oil Co., [1909] S. 0. 
955. Aa to the effect of the description in the bill of lading, see p. 09, ante. 

(h) Bradley v. Dunvpace (1862), 1 H. & C. 621, Ex. Ch. ; The Emilien 
Marie (1875), 2 Asp. M. L. C. 614; Montgomery v. Uutehins (1005), 94 
If. T. 207. As to the effeot of a statement as to quantity in the bill of 
lading, see p. 145, ante. 

(t) Compare Elder, Dempster Co. v. Dunn Co. (1909), 101 L. T. 678, 
H. L. But a delivery of goods wrongly marked is a good delivery, 
where their identity is clear {Parsons v. New Zealamd Shipping Go., [1901] 
1 K. B. 648, C. A. (where no goods were shipped under the ma&s described 
in the bill of lading) ). 

{j) Sandeman db Sons v. Tyzach and Branfoot Steamship Oo. Ltd., [i013j 
A. C. 680, distinguishing Spence v. Union Marine Insurance Co. (1868), 
L. B. 3 C. P. 427, and Smurthwaite.y. Hanna/y, [1804] A. C. 494, 505. In 
Sandemam db Sons v. Tyzack and Branfoot Steamship Co., Ltd., the whole of 
the goods shipped did not arrive, and it was impossible to say whether the 
goods of any particular consignee were amongst the unidentifiable portion 
which arrived or amongst those ^which were lost. Different considerations 
may perhaps apply when the w£ole of the goods shipped arrive, since they 
all clearly belong to one or other of the oonsigoeos, though identification 
is impossible (see ibid., per Lord Loseburi^, at p. 669, and per Lord Shaw 
OF Dukkbrmlinb, at p. 691). No definite opinion was, however, expressed, 
except by Lord Moulton (ibid., at pp. 696, 697), who held that the ship- 
owupr does not perform his duty unless he delivers the specific goods to 
which each consignee is entitled. 

(k) Smdeman ^ Sons v. Tyzach and Branfoot SteamsMp Oo., Ltd., supr^ 
(where it waslield that a condition exempting the shipowner from responsi- 
bility for obliteration of marks did not apply, as the whole of the goods 
shipped had^not arrived). 

• 0) Sandemem dh Sans v. Tyectek and Branfoot Steamship Oo., Ltd., 
ewpra, exploiiiiiih v. Union Marine insnraneo tfo., supra, 

SmurtkwaeU supra, dpsr Lord Buss^bll of Kill6wbn,'w 

p. B06. See alset tilio Bailicrnt» yoI. I., pp. 642, 643. s * 
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is I0|iai*at6 paroels, difibreat bills of lading bein^ |tiv0n for 
|M>rtion 0 of thebulk^the shipowner is not bound, if the eargoarrives Mb .. 
in a damaged condition, to apportion the damag^ goods between 4rh6 
different bills of lading, so as to deliver to eaoh consignee theoorreot 
amount of sound and damaged goods falling to his s|iara (ni). ^ 

Where goods of different kinds are shipped in one parcel under a 
general description and one bill of lading is given for them all, the 
shipowner is not bound, in the absence of custom to that effect 
at the port of discharge/to sort the various items making up the 
parcel, but may deliver them in a mass as they come to hand(n). 

(iii.) The Time within which the Delivery must Take Place. 

369 . The consignee is not entitled to keep the ship waiting for Duties of 
an indefinite period until he chooBes to come forward and claim his consignee, 
cargo ; he must take delivery within the period fixed by the terms of 

his contract (o), or ascertainable by reference to those terms and the 
surrounding circumstances (p). If the consignee fails or refuses to 
take delivery within that period, the shipowner is entitled to land 
and warehouse the cargo, or to deal with it otherwise, as may seeip 
most expedient (^) ; and if, owing to the rate at which the consignee 
takes delivery, the ship is detained for a further period, the ship^ 
owner acquires the right to claim demurrage or damages for deten^ 
tion, as the case may be (r). The shipowner, however, must himself 
be in a position to perform his own part of the obligation, otherwise 
his rights against the consignee do not arise until he is in a position 
to do so (s). 

370 . Where the contract fixes the time within which the dis- When time 
charge of the cargo is to take place (f)* the consignee’s obligation to 

accept delivery within that time is absolute and unconditional (a). 



(i») Grange <& Co. v. Taylor (1904), 9 Com. Cas. 223, wherci a provision 
in the variouB bills of lading that each bill of lading was to bear its propor- 
tion Of shortage and damage was held only to regulate the rights of the 
bill of lading holders inter se. 

(n) Olacevich v. EutcheBon dt Co. (1887), 15 B. (Ct. of Sess.) U; com- 

S are The ** Norway*' (Owners) v. Ashbumer, The Norway'* (1865), 8 
[oo. P. C. C. (n. s.) 245 ; Hogarth db Sons v. Leith Cotton Seed Oil Co*, [1909] 
S. C. 966. 

(o) See the text, %nfra. 
ip) See p. 274, post. 

Iq) See p. 279, post. 

(r) See p. 124, ante. 

{s) Tharsis Sulphur and Copper Co. v. Morel Brothers db Oo., [1891] 2 
Q. B. 647, C. A. ; Dahl v. Nelson, Donkin <9 Co. (1881), 6 App. Cae. 88 ; 
and see p. 254, ante. 

(f) The time may be fixed either by express terms or by z^ferenee to a 
given rate of discharge ; see p. 120, ante. Any such stipulaflon implies 
only to the ports to which it relates, and not to any otihers {Mmhw v. 
Dela Torre (1795), 1 Esp, 367 ; Ford v. Cotesworth (1870), L. B» 5 v- B. 
644, Ex. Ch.). 

« ia) PosUeihwaite v. Freeland (1880), 5 App. Cas. 599, per Lord SuLBORNih 
LiG., at p. 608 ; Ford v. Cotesworth (1868), L. R. 4 Q. B. 127, per 
BURN, J.; at p. 136, citing JtandaU v. Lynch (1810), 12 East, 179,) and 
Abbott on Shipping, 6th ed., p. 181 {14th ed., p, 372) ; Forteus v, Wedrtey 
(1878), 3 Q. B. P. 634, C. A. ; Thiia v. Byers (1876), 1 Q. B- 1>. ^44 ; Leer 
V. Yates (1811), 8 Tannt« 387 ; Budget dt Co, v. Bimniryifion db <70^ [1891} 1 
Q. B. 85* 0. A. : Bessey v. Evans Uolelf 4 Camp. 131 ; The 4tHMi'(1901h 
•18 T. L. B. 25. 
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If, therefore, the unloading of the ship is delayed, he has failed to 
perform this obligation, and, except where he has some lawful 
excuse, is liable to pay demurrage or damages for detention in 
respect of the period during which the ship is thereby delayed (b). 

371 . The consignee is excused for his failure to discharge the 
ship within the time fixed by the contract in the following cases 
only, namely : — 

(l) Where the delay is attributable to the negligence or default of 
the shipowner or of persons for whom he is responsible (c). Thus, 
the shipowner has no claim against the consignee where the former 
wrongfully refuses to deliver the cargo (d), or where the delay is 
occasioned by his failure to provide a sufficient number of men(c), 
and his consequeot inability to perform his part of the unloading 
within the required time(/), or by some other cause for which he 
is responsible ((/). There must, however, be some default on the 
part of the sJiipowner (h) ; if the cause of the delay is beyond the 
shipowner’s control, the consignee is responsible, even though the 
delay is, in fact, attributable to the shipowner's inability to perform 
his part of the contract (t). The consignee’s engagement is absolute, 
whereas the shipowner’s engagement is merely that he will not by 
his default prevent the consignee from performing his own part 
of the contract {k\ It is therefore immaterial whether the ship- 
owner’s inability is due to some pliysical misfortune, such as, for 
instance, bad wtather interrupting the discharge (0* or to the act 
of third persons over whom he has no control, such as, for instance, 
a strike of dock labourers (m). In accordance with the same 
principle there is no default on the part of a shipowner who law- 
fully withholds delivery in the rightful exercise of his lien (»‘); 

(b) See pp. ]24 et seq.^ ante, 

(0) Shaker v. Kidd (1878), 3 Q. B. D. 223, per Lush, J., at p. 226; 
Porteua v. Watney (1878), 3 Q, B. D. 634, C. A., per Bhett, L.J., at p. 643 ; 
Budgett dt Oo. v. Binnvagton db Co,, [1801] 1 Q. B. 36, C. A., per Lord 
Esher, M.R., at p. 38. 

(d) Budgett db Co, v. Binnington db Co„ supra, per Lord Esher, M.R., 
at p. 38, doubting whether the shipowner w'oula bo responsible if the 
crew refused to work; Benson v. Blunt (1841), 1 Q. B. 870; compai'i 
AkHeselkah Helios v. Ekman db Co,, [1897] 2 Q. B. 83, C. A. 

(«) Petersen v. Freebody db Co,, [1896] 2 Q. B. 294, C, A. 

(/) Hansen v. Donaldson (1874), 1 R. (Ct. of Sees.) 1060, where the cori- 
siguee also was held liable fo^ a portion of the delay. 

(g) Bradley v. Goddard (1863), 3 F. & F. 638, where the shipowner failed 
to address the ship to the charterer's agent, as required by the contract, 
and the consignee, in oonsequence, did not receive notice of the ship’s 
arrival. 

{h) The consignee cannot rely upon any default of the shipowner, if he 
himself procured it {Fumell v. Thomas {IS2S), 6 Bing. 188). Delay caused 
through the necessity of taking in ballast during tne discharge to stiffen 
the sffip is not attributable to the shipowner as a default iHoulder v. 
Wew, [1906] 2 K. B. 267). 

(1) Thiis V. Byers (1876), 1 Q. B. D. 244 ; Budgett db Co, v. Binnington 
is Co,, supra; Norihfield Steamship Co, v. Compagnie L' Union des Qds 
[1912] 1 K. B. 434, C, A. 

(k) Bu^ett db Co. y. Binnington db Co,, supra, psrLiNDLET, L.J., at p. 40. 

(0 ThUs Y, Byers, supra, 

(m) Budgett db Oo, v. Binnington db Co., supra ; contrast OasUegate Steam^ 
ehip Co, V. Dempsey, [1892] 1 Q. B. 864, C. A., where no time was fixed and 
consequently the consignee was exnused. 

(n) LyU Shipping Co. v. Cardiff Corporation, [1900] 2 Q. B. 638, C. A. 
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and the consignee is responsible for any delay occasioned 
thereby (o); 

(2) Where the cause of the delay is covered by an exception in 
the contract (p). The effect of an exception is merely to suspend 
the consignees obligation whilst the excepted cause is in opera- 
tion (q ) ; it does not protect him against the consequences of his 
own default (r). Thus, where the contract contains a strike 
clause (s), and a strike breaks out during the unloading, the con- 
signee is excused in so far* as the unloading is in fact delayed by the 
strike, but no further (t). 

372. Except in these cases, the cause of the delay may be dis- 
regarded (a), and the consignee is equally liable whether the delay 
is attributable to his own act or default (b) or is attributable wholly 
to circumstances beyond his control (c). He cannot, therefore, 
escape liability on the ground that he was unable to procure a 
discharging berth owing to the crowd of shipping already awaiting 
discharge (d) ; or that he was prevented by a strike from engaging 


but see Thonsen v. M'Dowall and NeiUon, The “ Theodor Korner'' (1892), 
19 R. (Ct. of Sees.) 743, where it was held that the cargo might havo be(*u 
landed subject to the lien. As to landing the cargo subject to the hou, 
see p. 282, post ; as to hen, see pp. 617 ei seq,, post. 

(0) Lule Shipping Co. v. Cardiff Corporation, [1000] 2 Q. B. 638, C. A. 

(p) Ijie o^iTcoption equally applies where it operates only at the particular 
berth to whicli the ship is ordered, although she might have been ordered 
elsewhere (Batman ana Dickson v. Fenwick cfc Co., [1894] 1 Q. B. 179,0. A.). 

(q) Effect must be given to the exception, though framed in wide terms ; 
it cannot be struck out of the contract as inconsistent with the obligation 
to discharge within a fixed time (Aklieselskabet Argentina v. Von Laer 
(1903), 20 T. L. R. 9, C. A.). 

(r) Flswick Steamship Co., Ltd. v. MonUihli, [1907] 1 K. B. 626 ; Turnbull, 
Scott Co. V. Cruiekstiank A Co. (1904), 7 F. (Ct. of Sess.) 266 ; compare 
Sailing Ship Milverton Co. v. Cape Town and District Gas Light and Coke 
Co. (1897), 2 Com. Cas. 281. 

(s) As to the scope of a strike clause, see Granite City Steamship Co. v. 
Ireland A Son, ** The Linn o' Dee'' (1891), 19 R. (Ct. of Sess.) 124; Mudie 
V. Strick db Co. (1909), 14 Com. Cas. 136, 227, 0. A. ; Horsley Line, Lid. 
V. Boechling Brothers, [1908] S. C. 866; France, Fenwick db Co., Lid. v. 
Spackman (Philip) db Sons (1913), 18 Com. Cas. 62; and pp. 131, 132, ants. 

(1) Elwwick Steamship Go., Ltd. v. Montaldi, supra ; Moor Line, Ltd. v. 
Distillers Co., Ltd., [1912] S. C. 614; London and Norihem Steamship Co., 
Ltd V. Central Argentine Railway (1913), 108 L. T. 527. The clause may 
be so framed as to apply only to strikes arising before tlie ship has come 
on demurrage (Mwdisy . Striok db Co., supra; London and Northern Steam- 
ship Go., Ltd. V. Central Argentine Railway, supra). See also Northfield 
Steamship Co. v. Oompagnie L' Union des Gaz, [1912] 1 K. B. 434, C. A.; 
BrownY. Turner, BrighPman db Co., [1912] A. C. 12. Under the I. S. F. 
Strike Expenses Clauses (see note (d), p. 131, ante), clause 1, extensive 
powers of dealing with the cargo are contoired upon the shipowner in the 
event of a strike hindering or preventing the unloading or delivery of the 
cargo. 

(a) See Boulder v. Weir, [1006] 2 K. B. 267, where the delay was due to 
the necessity for stiffening the ship during the discharge. 

(h) Aktieselkdb Uelios y. Ekmnn db Co., [1897] 2 Q. B. 83, C. A., per Lord 
^SHER, M.R., at p. 86 ; compare Hansen v. Donaldson (1874), I R. (Ct. of 
Sess.) 1066, where the shipowner and the consignee were each held respon- 
sible for different periods of delay; Struck v. Tenant (1806), cited in Abbott 
on Shipping, 5th ed«, p. 181 ; 14th ed., p. 372. 

(c) See the oases cited in note (d), infra, notes (s) — (k), p. 274, post. 

(d) RandaU v. Lynch (1810), 2 Camp. 352 ; Watson Brothers Shipping 
^Oo., lAd. v. Mysore Manganese Co., Ltd. (1910), 26 T. L. R. 221. 
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labourers to discharge the Bhip(«), or from obtaining railway 
wagons into which to discharge the cargo (/) ; or that it was 
impossible to unload the cargo in time on account of bad weather (g) ; 
or that the landing of the cargo was prohibited by the orders^ 
lawful (h) or unlawful (i\ of the port authorities ; or that, owing to 
the manner in which the cargo was stowed, he could not gain access 
to his goods until other goods stowed above them were removed, 
and that the delay which under the conditions incorporated in the 
bill of lading was attributable to him was in fact caused by the 
failure of the owners of such goods to remove them in time (k) ; nor 
can the absolute nature of the consignee’s engagement be modified 
in any way by a custom of the port of discharge which is not con- 
sistent with the terms in which the obligation is expressed (Q. 

373 . Where the contract does not fix any particular time within 
which the discharge is to take place (m), the obligation of the 
consignee is to take delivery of his cargo within a reasonable 
time (n). In considering the question what is a reasonable time 
all the circumstances of the particular case, from the arrival of the 
ship to the completion of the unloading, 'must be taken into 
account (o) ; it is not sufficient to ascertain what would be a 
reasonable time in ordinary circumstances ( p), since there is no 

(0) Hick V. Hai/mond and Heid, [1893J A. C. 22, per Lord Hekschell, 
L.C., at p. 28 ; Budqeit tC Co, v. Binnington dt Co.^ [1891] 1 Q, B. 36, C. A. ; 
compare The Fox, Walker (Thomas) <& Co. v, Horlock (1913), SOT. L. K. 
68; and sec Hibernian Steamship Co., Lid. v. Sutions, Ltd. (1912), 47 
I. L. T. 39. 

(f) Granite City Steamship Co. v. Ireland dt Son, The “ Linn o' Dee ** ( 1891), 
19 R. (Ct. of Seas.) 124. 

(g) Thiis V. Byers (1876), 1 Q. B. D. 244 ; Holman v, Peruvian Nitrate 
Co. (1878), 6 R. (Ct. of Scaa.) 657. 

(h) Waugh v. Morris (1873), L. R. 8 Q. B. 202 fwliere the cargo was 
ultimately discharged without a violation of the law) ; compare Cargo 
ex Argos, Qaudet v. Brawn (1873), L. R. 6 P. C. 134 (where, however, no 
demurrage was incurred) ; Hill v. Idle (1816), 4 Camp. 327). 

(t) Beeaey v. Evans (1816), 4 Camp. 131. 

(k) Porteus v. Watney (1878), 3 Q. B. D. 634, C. A. (where Bhett, L.J., 
suggested that the consignee might possibly have an action against the 
person in default) ; Straker y.Kiad cfe Co. (1878), 3 Q. B. D. 224 ; Leer v. 
Yates (1811), 3 Taunt. 387 ; Eogers v. Hunter (1827), Mood. & M. 63; 
Harman v. Qanddlmh (1815), Holt (n. p.*), 36; contra, Dobson v. Droop 
(1830), Mood. M. 441 ; compare Mmb v. Kaselack, Alsen db Oo. (1882), 
9 R. (Ct. of Sess.) 462. 

(Z) Banmetts db Co. v. Brown, [1908] 1 E. B. 490 ; Holman v. Peruvian 
NUraie Co. (1878), 6 R. (Ct. of Soss.) 657. 

(m) It is immaterial whether the charterparty is silent (Hick v. Raymond 
and Reid, [1803] A. C. 22), or whether it uses some such phrase as ** as fast 
as steamer can deliver ” (Good db Go. v. laaaes, [1892] 2 Q. B. 556, C. A. ; 
Hulthen V. Stewart db Go., [1003] A. C. 389 ; Sea Steamship Go., Ltd. v. 
Price, Walker db Oo.^ Ltd. (1903), 8 Com. Cas. 292). As to discharge “ with 
all dispatch according to the custom of the port/* see p. 276, post. 

(n) Hick V. Ra/ymond and Reid, supra ; Postleihwaite v. Freelcmd (1880), 

6 App. Cas. 609 : Sweeting v. Darthee (1854), 14 C. B. 538 ; Fowler v. 
Knoop (1878), 4 Q. B. D. 299, 0. A. ; ZUlah Shipping Co. y. Midland Eatl, 
Co. (1902), 19 T. L, R. 63, C. A. 

( 0 ) Hick V. Raymond and Reid, supra ; Ford y. Ootesworth (1870), L, E. 

6 Q. B. 544, Ex. Ch. ; Budgett db Co. v. Binnington db Oo., [1891] 1 Q. B, 
35, A. ; OasUegate Steamship Co. v. Dempsey, [1892] \ Q« 864, C. A* ; 
oompaie Bodgere v. Forresters (1810), 2 Camp. 483. 

(p) Hiei V. Raymond and Reid, supra ; compare Dahl v. Nelson, Donkin , 
db Co. (1881), 6 App. Caa. 38, per Lord Watson, at p. 59. 



Pabt VIL— Oaabiaob ot QoOds. 

saoh fitiiijg as a reasooabla time in the abstract, aod the answw to 
toe question must necessarily depend upon circumstances (f). The 
extent of toe consignee’s obligation is, therefore, to be measured 
not by reference only to the usual time according to the practice of 
toe TOrt(r}, but by reference to the time which is in fact reasonable 
in the circumstances which actually exist (s), and toe nnT^aignnf ^ 
fulfils his obligation, however protracted the delay may be, so long 
as such delajr is attributable to causes beyond his control he 
has acted neither negligently nor unreasonably (t). On the other 
hand, he is not entitled to detain the ship even for the usual time 
if by reasonable diligence on his part the cargo might have b^ 
taken away sooner (u). Thus, whore he is bound to discharge at s 
definite rate per day and has been able to accelerate the rate of 
discharge beyond that rate, he cannot rely on the fact that he has 
accomplished the whole discharge with reasonable dispatch at the 
average rate of discharge if he is responsible for an undue falling 
off in the rate of discharge towards the end (v). 

374. For the purpose of ascertaining what is a reasonable time fisaMoaUe 
in any particular case the principal factors to be taken into 
consideration are the following, namely:— (1) The natural con- 
ditions of the port (w) ; (2) the custom of the port (a ) ; (8) the actual 
state of affairs existing at the port (b) ; and (4) the conduct of the 
assignee (c). 

(1) The natural conditions of the port. The physical nature of Natniai 
the port may necessarily lead to delay (d). Thus, the port may bo conditions 
tidal, and the ship may be compelled through fear of taking the 
ground at neap tide to leave her berth during the discharge and 
lie outside until the next spring tides («) ; or, again, she may be 


wm 
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(g) nick V. Raymond <md Reid, [1893] A. C. 22, per Lord IIerschxix, 
L.C., at p. 29 ; Carlton Steamship Co. v. Castle Mail Packet Co., [1898] 
A. C. 486, per Lord Heusciieix, at p. 491. 

(r) Accordingly the dicta in Burmester v. Hodgson (1810), 2 Camp. 488, 
and Wright v. New Zealand Shipping Co. (1878), 4 Ex. D. 165, C. A., are 
incorrect. 

(s) Hick V. Raymond and Reid, supra ; PosUethwaiie ▼. Freelamd (1880), 
5 App. Cas. 599, approving Ford v. Ootesworth (1868), L. R. 4 Q. B. 
127, per Blackburn, J., at p. 137; Casilegate Steamship Co. v. Dempsey, 
[1802] 1 Q. B. 854, C. A. ; Sea Steamship Co., Ltd. v. Price, Walker 
Co., Ltd. (1903), 8 Com. Cas. 292. 

{t) Dahl V. Nelson, Donkin db Co. (1881) 6 App. Caa. 38; Hick v. Ray- 
mond and Reid, supra; compare Rodgers v. Forresters (1810), 2 Camp. 
483. The time during which the discharge is suspended owing to the 
shipowner's lawful exercise of his lien counts as against the consignee {Lyle 
Shipping Co, v. Cardiff Corporation, [1900] 2 Q, B. 638, C. A.), 

{u) Ford V. Cotesworth, supra, mr Blackburn, J., at p. 134 ; compare 
Oarali v. Xenos (1862), 2 F. & F. 740 ; StnaUes db Son v. Hwns Dessen 
db Go. (1006), 95 L. T. 809, C. A. 

(v) Aberdeen Olen Line Steamship Co. v. MacJcen, The 8>8, Gairheh^ 
[1890] 2 1. R. 1, C. A. 

« {u>) See the text, infra. 

<a) See p» 276, post. 

{b) See p. 277, post. 

(o) See pp. 278, 270, post 

(d) Wright r. New Zeahsnd Shipping Co. (1878), 4 Ex. P. 165, C. A„ per 
CoTtola, L.J., at p. I6O4 

{ 0 ) OarUon Steamship Oo* v. OasftS'Madl Padkdt Oo.p supra. 
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Rbct. fi. discharpjinp; in a roadstead and the lighters may be prevented by 

The bad weather from continuing the discharge (/). The causes of 

Unloading, delay need not, however, be physical (g). Thus, the custom-house 
authorities and the persons employed at the port may be habitually 
dilatory so that the ordinary discharge is very slow(fc). The 
appliances and facilities for discharge and the methods usually 
employed at the port must also be taken into consideration (i). 
The means of discharging cargoes at the port may be under the 
control of one person, who imposes his own terms and conditions 
upon all ships arriving at the port(./) ; or the port may be scantily 
furnished with labour or with facilities for discharge (k). 

Custom (2) The custom of the port (1). It is not unusual for the contract 

of the porf. fco provide expressly that the discharge is to be effected according 
to the custom of the port (m). This provision does not, however, 
appear to be necessary (n), since any stipulation as to unloading 
is always construed as made with reference to the custom of the 
port of discharge (o). Thus, it may be the custom of the port to 
discharge ships in a certain order (p) or subject to certain regula* 
tions (q) or at a certain rate (r), or that work may only bo carried 

(/) Wright V. New Zealand Shipping Co, (187R), 4 Ex. D. 165, C. A., 
j)€r Cotton, L.J., at p. 169. 

{g) Compare p. 258, tmte, 

(A) Ford V. Coiesworth (1868), L. R. Q. B. 127, per Blackbukn, J., 
at p. 132, affirmed (1870), L. R. 5 Q. B. 544, Ex. Ch. compare Good iC 
Co. V. Isaacs, [1892] 2 Q. B. 555, C. A. 

(t) Sea Steamship Co., Lid. v. Price, Walker i& Co., Ltd. (1903), 8 
Com. Cas. 292 Wright v. New Zealand Shipping Co., supra, per Cotton, 
L.J., at p. 169. 

(j) Casthgate Steamship Co. v. Dempsey, [1892] 1 Q. B. 854 ; IFeir df Co. 
V. Itichardson (1897), 3 Com. Oas. 20 ; Harrowing v. J)upr4 (1902), 7 Coin. 
Cas. 157 (harbour regulations); The Kingshnd, [1911] P. 17 (harbour 
regulations). 

(k) Postlethwaite V. Freeland (1880), 6 App. Cas. 699; compare The 
Alne Holme, [1893] P. 173. 

(l) As to the effect of customs genoraUy, see p. 140, ante. So-called 
** customs of the port ’* are strictly usages ; see title Custom and Usages, 
Vol. X., pp. 249, 290 et seq. 

(w) Postlethwaite v. Freeland, supra ; The Alne Holme, supra , Lffle 
Shipping Co. v. Cardiff Corporation, [1900] 2 Q. B. 638, C. A. ; HuUhen 
V. StewaH Co., [1903] A. C. 389. 

(n) Postlethwaite v. Freeland, supra, per Lord Blackburn, at p. 613 ; 
The Jaederen, [1892] P. 351, per Gorell Barnes, J., at p. 369 ; Lyle 
Shipping Co. v. Cardiff Corporation, supra, per A. h. Smith, L.J., at 
p. 643; Temple, Thomson and Clarke y. Bunnalls (1902), 18 T. L. R. 
822, C. A., per Collins, M.R., at p. 823. See, however, the view expressed 
in Hick v. Raymond Reid, [1893] A. C. 22, per Lord Hersghell, L.C., 
at p. 30, that ** with all dispatch according to tne custom of the port ’* is 
not necessarily the same as witliin a reasonable time. 

(o) Petrocochino v. BoU (1874), L. R. 9 C. P. 366; MarzeUi v. Smith 
if; Son (1883), 49 L. T. 580, C. A. As to the effect of a custom in 
extending the consignee’s obligation, see p. 278, post. 

( 7 >) Postlethwaite v. Freeland, supfa ; The CoraeUa, [1909] P. 27 ; see, 
further, p. 127, ante. 

(q) Good fk Co. v. Isaacs, supra ; The Kingsland, supra. The contract 
may throw upon the consignee the risk of delay arising from the necessity 
of complying with such regulations (Cobrvdge Steamship Co., Ltd. v. 
Bueknall Steamship Lines, Ltd. (1909), 14 Com. Cas. 141). 

(f) Clydesdale Shipowners Co., Ltd. v. ^aBap/ier,[1907]2 I, B. 678, C.A. ; 
affirmed, [1908] 2 I. B. 482, H. L. (where the alleged rate was not proved). 
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on At certain times («) or in accordance with a particular method (t). Sisot. r. 
The ship may be required to discharge a portion of her cargo in The 
one part of the port and to shift to another place for the purpose of Unloading, 
discharging the rest ; and it may be the custom of the port not to 
count the time occupied in shifting (a). The contract may, how- 
ever, expressly exclude the custom of the port or any particular 
custom, which cannot then be taken into account (/;). 

(3) The actual state of affairs existing at the port. Owing to the Actual 
port being crowded with shipping awaiting discharge the ship raa^ “tate of 
be compelled to wait for a considerable time until a berth is 
vacant (c) ; the available means of discharge, such as lighters {d) or 
cranes ( 5 ), may be insufficient; the railway wagons necessary for 
the removal of the cargo may not be procurable (/) ; or the ware- 
houses in which the cargo is by the custom of the port to be 
deposited may already be filled (^^). There may be a shortage of 
labour in consequence of a strike (/i). In addition, the progress of 

Such a custom does not bind a shipowner whose ship is, owing to changed 
circumstnnces, capable of discharging at a substantially greater rate ; Ropner 

Co. V. Stoate, Hosegood dh Co. (1905), 10 Com. Cas. 73, following Sea Steam- 
ship Co., Ltd. V. Price, Walker Co., Ltd. (1903), 8 Com. Cas. 292. * 

(«) Cochran v. Retberg (1800), 3 Esp. 121 ; Wright v. New Zealand 
Shipping Co. (1878), 4 Ex. D. 165, C. A., per Cotton, L.J., at p. 169 ; 

Nteltton V. Wait (1885), 16 Q. B. D. 67, C. A. ; Bennetts Co. v. Brown, 

[1008] 1 K. B. 490 ; British and Mexican Shipping Co., Lid. v. Lockett 
Brothers db Go , Ltd., [1911] 1 K. B. 264, C. A. 

(t) Postleihwaiie v, Freeland (1880), 5 App. Cas. 599; Good Co. v. 

Isaacs, [1892] 2 Q. B. 555, C. A. ; Lyle Shipping Go. v. Cardiff Corporation, 

[1900] 2Q.B. 638. C. A. ; Fawc^i d; Co. v. Baird <& Co. (1900), 16 T. L. R. 

198; Hulthen v. Stewart d Co., [1903] A. C. 389; The Kingsland, [1911] 

V. 17, following Weir db Co. v. Richardson (1897). 3 Com. Cas. 20; compare 
Rodgers v. Forresters (1810), 2 Camp. 483 ; Polliiser v. Steamship Oasca- 
nedia (1886), 2 T. L. R. 413 (where two contradictory customs were alleged 
by shipowner and consignee respectively, but neither was proved). 

(а) Nielsen v. Wait (1885), 16 Q. B. D. 67, 0. A. 

(б) Maclay v, Spillers cmd Baker (1902), 6 Com. Cas. 217 (where the 
delivery bad to be continuous notwithstanding any custom of the port) ; 

Crown Steamship Co., Ltd. v. Leitoh, [1908] S. C. 506 ; Bennetts db Co. v. 

Brown, supra; Holman v. Peruvian Nitrate Go. (1878), 6 B. (Ct. of Sess.) 

657 ; compare Sea Steamship Co., Ltd. v. Price, Walker dk Co., Ltd., supra, 

(c) Rodgers v. Forresters, supra; Watson v. Bomer (H.) db Co., Ltd. 

(1900), 5 Com. Cas. 377, C. A. ; Hulthen v. Stewart db Co., supra , 

The Jaederen, [1892] P. 351 ; compare Burmester v. Hodgson ^810), 2 
Camp. 488, as explained in Ford v. Gotesworth (1870), L. R. 6 Q. B. 644, 

Ex. Ch. ; but see Smailes db Son v. Hans Dessen Co. (1906), 12 Coin. 

Cas. 117 (where the ship was. ultimately discharged at an unusual place, 
and the consignee was hold liable for the delay, though in nominol 
damages only). See also Northfield Steamship Oo. v. Compagnie L' Union 
dee Qae, [1912] 1 K. B. 434, C. A. 

(d) PosUethwaite v. Freeland, supra ; Hulthen v. Stewart db Co., supra; 

Eeul V. Lee d; Sone (1901), 17 T. L. R. 771. 

(S) Hulthen V, Stewart db Co., supra. 

(/) fVylUe (J. db A.) v. Harrison db Co. (1885). 13 R. (Ct. of Scss.) 92 
(distinguished in Kruuse v. Drynan db Co. (1891), 18 R. (Ct. of Sess.) 1110) ; 

Lyle Snipping Go. v. Cardiff Corporation, supra ; Fawcett db Co. v. Baird 
db Co., supra; Turnbull, Scott db Oo. v. Cruickshank db Co. (1904), 7 F. 

(Ct. of Sess.) 265. But if an alternative method of discharge is available 
the consignee must adopt it {Bodenacker v. Mav amd Hassell, Ltd. (1901), 

6 Com. Cas. 37), though he is excused if all available methods are equally 
affected {Hulthen v. Stewart db Oo., supra). 

^ (g) Good db Co, ▼. Isaacs, supra. 

» (a) Hick V, Raymond and Reid, [1893] A. C. 22 ; The Alne Holme, [1893] 
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BioTtfi. the discharge may be interrupted by the port authorities ordering 
The the ship to leave her discharging berth {i\ or by any other extemiS 
Unloading, cause beyond the consignee’s control (A;). 

OoDdu^ conduct of the consignee. It is the duty of the consignee 

of the to use reasonable diligence in receiving the cargo (2). It is, ihere- 

coDBignee. fore, his duty to do everything that he can reasonably be expected 

to do in the circumstances {in). If there is a shortage of lighters (n) 
or railway wagons (o), he must procure them if possible; if he is 
the port authority, he is not excused for delay occasioned by his 
acts in that capacity (p); nor is he excused where the delay is 
attributable to his own previous engagements (g), except in so far as 
such delay is reasonably incurred in the ordinary course of business 
within the contemplation of the parties (r). In the same way he is 
responsible for any delay arising in consequence of his failure to 
discharge a lion lawfully exercised over his cargo (s). Moreover, 
though, in general, where the custom of the port is incorporated in 
the contract he cannot be required to do more than the custom 
demands (t), the effect of a particular custom may be to render his 
obligation absolute ; he may be required not merely to use his best 


P. 173; Casilegate Steamship Co, v. Dempsey, [1302] 1 Q. £. 854, C. A. ; 
Beid V. Lee Sons <1901), 17 T. L. R. 771. 

<t) Ford V. Cotesworth (1870), L. R. 5 Q. B. 544, Ex. Ch. 

(fc) Compare Watson v, Bomer (17.) Co., Ltd. (1900), 6 Com. Cas. 377, 
C. A.; Ogmore Steamship Co., Ltd. y. Bomer (77.) dt Co., Ltd., The Deer- 
hound (1901), 6 Com. Cas. 104. 

(2) Alexiadi v. Bobinson (1861), 2 F. & F. 679; Ford y. Coiesworth, 
supra, 

(m) Hulthen y. Stewart df Co., [1903] A. C. 389 ; Lyle Shipping Co. y. 
Cardiff Corporation, [1900] 2 Q. B. 638, C. A . ; Hillv. Idle (1815), 4 Camp. 
327 (where the consignee had failed to procure the necessary permit) ; 
Sailing Ship Milverton Oo. y. Otvpe Town and Districi Qaa L^ht and Coke 
Co. (1897), 2 Com. Cas. 281 ; compare Smailea Son y. HansDessen <6 Co. 
(1906), 12 Com. Cas. 117, C. A., where, howeyer, he was held liable for 
nominal damages only. 

(n) WrightY. New Zealand Shipping Co. (1878), 4 Ex. D. 165, C. A., as 
explained in HieJc v, Baymond ana Beid, [1893] A. C. 22, per Lord Hsfi« 
SCHELL, L.C., at p. 32 ; Beid y. Lee db Sons, supra ; compare HuUhen v. 
Stewart db Co., supra. 

(o) Turnbull, Scott db Co. y. Oruickahank db Co. (1904), 7 F. (Ct. of Sess.) 
265, where no attempt had been mode to procure wagons for diaoharging 
by night. But he is not bound to procure them elsewhere than from the 
customary source of supply' {Lyle Shipping Co. y. Cardiff Corporation, 
supra) ; and contrast Bodenacker y. May and Hassell, Lid. (1901), 6 Com. 
Cas. 37, where an altematiye method of discharge was practicable. 

(p) Zillah Shipping Co. y. Midland BaU. (70.(1902), 19T.L. K. 63.0. A. 
{q) Wright v. New Zealand Shipping Co,, supra, as explained in Rich v, 

Baymond and Beid, supra, per Lord Hebschell, L.C., at p. 31. But an 
exception to the cause of the delay maybe applicable, though brought into 
operation through the consignee’s preyious engagements {Letricheux and 
Dcmd y. Dunlop db Oo, (1801), 19 B. (Ct. of Bess.) 209). The oharterer 
is not remnsibie where the delay is caused by the consignee’s engage* 
ments (Watson y. Bomer (H.) Co., Ltd., supra ; Ogmore Steamship Co^ 
Ltd, y. Bomer (H.) db Oo,, Ltd., The Deerhound, supra ; Glasgow Namgabion 
Oo„ Ltd. V. Itvn Ore Oo„ Ltd., [1909] S, C. 1414). 

(r) Barque Quibpui, Ltd. y. Brown, [1904] 2 K. B. 264, C. A. : Harrowing 
▼, Duw4 (19()2), 7 Com. Cas. 157 ; The OordeHa, [1909] P. 27. 

(s) Steamship Oo. y. Oardifi Oorporabion (1899), 5 Com. Cas. 87 ^ 
Smailes <9 Son y. Ams Deasen <9 Oo,, supra, 

(0 Bee p. 276, ante ; and compare Bodgera y. FoiTSftsr#(1810J. 2 Cwp. 483« t 
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caadeftVoun to disdiarge the ship providing a ntitable berfb and sw. s. , 
onay space or other facilities for discharge, but aetnally to provide 39is 
foem, 'whatever the existing circamstances of the port may be (a). Unbait^.' 

Sub-Sect, 3 . — The Watehcueing of the Cango* 

375. If the consignee fails to come forward to tsUke delivery of Power tp 
his cargo, the master may be expressly empowered, by the terms of 
the contract (i) or by the custom of the port of discharge (c), to ^rgo.°**** 
land and warehouse the cargo at the consignee’s risk and expense. 

This power need not be exercised as soon as the consignee makes 
default. The master may, if he thinks fit, keep the cargo on board 
for a reasonable time before landing it ; and, provided that he has 
acted reasonably, he is not precluded from claiming demurrage 
by the fact that he might without any breach of duty have landed 
the cargo sooner (d). Where the contract is silent on the matter 
and there is no custom applicable to the case, the master is not 
entitled to land the cargo at once ; he must retain it on board for 
a reasonable period to give the consignee every opportunity of 
taking delivery («). Moreover, he has the right to retain the cargo 
on board as long as may be reasonably necessary for his protec- 
tion (/). It is his duty, however, to deal with the cargo in a 
reasonable manner, having regard to his lien for freight (g), and 
though he may retain the cargo on demurrage, he must not act 
vexatiously in so doing (A), or detain the ship beyond a reasonable 
time (i). He, therefore, is allowed to take an alternative course, 
and be may land and warehouse the cargo upon giving notice to 
the consignee that the cargo is at his disposal on payment of the 
freight (k). If, however, it is impossible for him to land the cargo, 
either because there is no warehouse accommodation or because 
the landing is prohibited, he may take any other reasonable course 
that may be open to him, and if the most prudent course is to bring 
the cargo back to the port of loading he is entitled to do so, and 
may in that case claim freight in respect of both the outward and 
the homeward voyage (J). 

(а) AktieseUkahet Hekla v. Bryson, Jameson A Co. (1908), 14 Com. Caa. 1. 

(б) Aiexiadi v. Eohimon (J861), 2 F. & F. 679; Wilson v. London, 

Italian and Adriatic Steam Navigaiion Co. (1865), L. R. 1 C. P. 61 ; Oliver 
V. Colven (1879), 27 W. R. 822 ; Borrowman v. Wilson (1891), 7 T. L. R. 

416 ; Major <md Field v. Grant (1902), 7 Com. Caa. 231 ; The Ame, [1904] 

P. 164; Dennis (W.) db Sons, Ltd. v, Cork Steamship Co., Ltd., [1913] 2 
E B 393 

(o) Marzetti v. Smith db /8^on(1883), 49 L. T. 680, C. A. ; Aste, Son, and 
Kerohevalr. Stumors, Weston db Co. (1884), Cab. & £1. 319. 

(d) Hick v. Bodooanachi, [1891] 2 Q. B. 626, C. A., per Lindlet, L.J., 
at p. 632 (affirmed, sub nom. Hick v. Eaymond and Beia, [1393] A. C. 22) ; 

The Ame, supra. 

( 0 ) Howard y. Shepherd (1850), 9 C. B. 297 ; Erichsen v. Barkworth 

(1858), 3 H. & N. 894, £z. Ch. ^ 

(h Erichsen v. Barkworth, supra ; Meyersiein v. Barber (1867), L. R. 

2 G. P. 38, 661, Ex. Ch., per Willes, J., at p. 53 (affirmed, sub nom, 

*Barberv. Meyerstevn (1870). L. R, 4 H. L. 317). 

(ff) Meyersiein v. Barber, supra. 

{%) Erichsen v. Barkworth, supra, per Crompton, J., at p. 899. 

(1) Meyersiein v. Barber, supra, 

(k) IbQl.: MofsJe-Blanch v. WHson (1873), L. R. 8 C. P. 227, per 
ii^BETT, J.; at p. 239 ; compare Abbott on Shipping, 5th ed., p, 248 ; 

^'I4th ed., pp. 563, 564. 

([) Cargo ex Argos, Qaudet v. Brown (1873), L. R. 6 P. C. 134. 



280 


Shiffiho and Navioation. 


SMT. 6. 

The 

Utdotding. 

OontiKnee 

subiequeDllj 

coming 

forward 

Effect of 

landing 

cargo. 


Statutory 

poiition. 


When goodi 
may be 
landed. 


376. If the master begins to land the cargo in the absence of 
the consignee, and the consignee afterwards comes forward before 
the discharge is completed and demands his cargo, the master must 
deliver the portion of the cargo remaining undischarged in accord- 
ance with tha consignee’s instructions, and he is not entitled to 
continue discharging as before (m), unless it would cause expense or 
loss of time to the shipowner to change the mode of delivery (w). 

377. Apart from contract or special custom, the shipowner’s 
liability does not at common law (o) cease on the landing of the cargo ; 
though he is no longer liable as a carrier, he incurs a new liability 
as a warehouseman (7;). Moreover, it seems that if he places 
the cargo not into a warehouse belonging to himself, but into a 
warehouse belonging to a third person, he does not, apart from 
statute (g), retain his lien(r), though he may give a lien to the 
warehouseman (s). 

378. In consequence of the difficulties in which the master is 
placed, provision has been made by statute for the purpose of 
enabling him to land his cargo and at the same time to preserve his 
lien (0- The statutory provisions only apply to cargoes imported 
from foreign parts into the United Kingdom (rx); moreover, they do 
not affect the exercise of any powers conferred upon the master by 
the terms of the contract (b) or by custom, whether of the port of 
discharge (c) or of a particular trade (d). 

379. Where the owner («) of the goods (/) fails (/y) to make 

(m) IVtlson V. rjornion, Italian and Adriutio Steam Navigation Co, 
(1806), L. R. 1 0. P. 01. 

(n) IbuL, per Willes, J., at p. 08. 

(o) Ab to his statutory position, see the text, infra. 

ip) Meyerstein v. Barber (1807), L. R. 2 C. P. 38, 661, Ex. Ch., afllrmed, 
8uh nom. Barber v. Meyerstein (1870), L. R. 4 II. L. 317. 

iq) See p. 282, post. 

(r) Mors-le-Blanch v. Wilson (1873), L. R. 8 C. P. 227, per Brett, J., 
at p. 239 : Meyerstein y. Barber^ supra ; Abbott on Shipping, 5th ed., 
p. 248 ; 14th ed., pp. 663, 604. 

(s) Morsde-Blanch v. Wilson, supra. 

(t) M. S. Act, 1894, BS. 492 — 601. The powers, rights, or reinedioa 

given to the various parties by local Aots^re not affected by this part of 
the Act (ibid., s. 501). ; 

(a) Ibid., B. 493 (1). 

(b) See the cases cited in note (b), p. 279, ante. 

(c) Mareetti v. Smith d: Son (1883), 49 L. T. 680, C. A. 

(d) Aste, Sqn, and Kercheval v. Stumore, Weston it C7o. (1884), Cab. & El. 
319 ; Alexiadiv. Bobinsmi (1801),’2F.&F. 679. As to usages of particular 
iradoB, see title Custom and Usages, Vol. X., pp. 274 ei seq. 

(s) This means every person who is for the time entitled, either as owner 
or agent for the owner, to the possession of the goods, subject in the case 
of alien, if any, to that lien (M. S. Act, 1894, s. 492; see White Co. v. 
Furness, Withy dt Co. [1895], A. C. 40, followed in Euterpe Steamship Co., 
Lid. ▼. Bath df Son (1897), 2 Com. Cas. 190). 

(/) This includes every description of wares and merchandise (M. S. 
Aot, 1894, s, 492). 

ig) There must be an actual failure on the part of the consignee (Oliver v. 
Cotoen (1879), 27 W. R. 822 ; Olyn Mills di Co. v. East amd West India 
Dock Co. (1882), 7 App. Cas. 591, per Lord Blackburn, at p. 607 : Marzetti 
V. Smith d Son, supra, per Brett, M.R.,at p. 683), though it is immaterial 
whether he is or is not to blame (Miedbrodt y, Fiizaimon, The *' Energie^* • 
(1875), L. R. 0 C. P. 306, 316). 
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entry (h) of them, or where he fails, after making entry, to take swrr. 5 . 

delivery of them, the shipowner (t) is empowered (k) to land the The 

goods at any time after the expiration of the time for delivery Unleadiog. 
expressed in the contract, or, if no time is expressed in the contract, 
after the expiration of seventy-two hours, exclusive of a Sunday 
or holiday, from the time of the report (1) of the ship (m). The 
goods must, if this can conveniently be done, be placed on the 
wharf (n) or in the warehouse (o) named in the contract, otherwise 
the wharf or warehouse Where they are placed must be one where 
similar goods are usually placed, and, if the goods are dutiable, must 
be duly approved by the Commissioners of Customs for the landing 
of dutiable goods (p). 

The owner of the goods may at any time before they are landed offer to take 
offer to take delivery of them ; in this case he must be allowed to delivery, 
do 60 , and his entry is to be preferred to any entry (q) which may 
have been made by the shipowner 

If any goods are landed for assortment at the wharf where the Assortment, 
ship is discharged, and if their owner at the time of the landing 
has made entry and is ready to take delivery and to convey them to 
some other wharf or warehouse, the goods must be assorted at land- 
ing, and must, if demanded, be delivered to their owner within 
twenty-four hours after assortment, the expense of landing and 
assortment being borne by the shipowner (s). 

(h) This means the entry required by the customs laws to be made for 
the landing or discharge of goods from an importing ship (M. S. Act, 1894 
B. 492; see title Revenue, Vol. XXIV., pp. 687, 688). 

(f!) This includes the master of the ship and every other person authorised 
to act as agent for the owner or entitled to receive the freight, demurrage 
or other cliargos payable in respect of the ship (M. S. Act, 1894, s. 492). 

(k) He is not bound to do so as soon as the time has expired, but may 
wait for a reasonable time on demun*age {Smnilea i& Son v. Hans Dessen & 

Co. (1906), 12 Com. Cas. 117, C. A., whei’6 the court emressed no opinion 
upon the ruling in the court below (S. C. (1906), 11 Cfom. Cas. 74), that 
the sliipowner could not insist on landing the goods until it was clear 
that the cargo could not be discharged within the time allowed). 

(Z) This means tho report required by the custoina laws to be made by 
the master of an importing ship (M. S. Act, 1894, s. 492); see title 
Revenue, Vol. XXIV., p. 687. 

(m) M. S. Act. 1894, s. 498 (1). 

(n) This includes all wliarves, quays, docks, and premises in or upon which 
any goods, when landed from ships, may bo lawfully placed (i6«Z., s. 492). 

(o) This includes all warehouses, buildings, and piemises in which goods, 
when landed from ships, may be lawfully placed (ibid.). See Dennis ds 
Sons, Ltd. V. Cork Sieemahip Co., Ltd., [1913] 2 K. B. 393. 

(p) M. S. Act, 1894, B. 493 (2). A wharfinger or warehouseman is not 
bound to take charge of any goods wliich he would not have been liable to 
take charge of if tho M. S. Act, 1894, had not been passed (ibid., s. 600), But 
if ho takes charge of them, he is subject to the same rights and liabilities 
as the shipowner (Olyn Mills Co. v. East and West India Docks Co. (1882), 

7 App. Cas. 591, per Lord Blackburn, at p. 614). If the goods are ^ized 
through a wrong entry being made owing to a misdescription in the ojll of 
lading, the loss falls on the consignee (SnimeU v, Shaptock (1816), 2 Chit. 

^97). As to dutiable goods, see title Revenue, Vol. XAlV.,pp. 694 ef seq. 

(q) See note (h), supia. 

(r) M. S. Act, 1894, s. 493 (3) ; compare Mareetti v. Smith <6 Son (1883), 

40 L. T. 680, C. A. 

(a) M. S. Act, 1894, b. 493 (4 ). It is the duty of tho consignee to take 
delivery of such goods within a reasonable time after he knows that he 
can receive them {The Clan Macdonald (1883), 8 P. D. 178). 
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380. If, before landing, the goods have been 6nter6d(<) for landing 
and warehoasing at some other wharf or warehouse than that at whioh 
the ship is discharging, it is the duty of the shipowner to deliver 
the goods to their owner upon his offer to take delivery (u), or to 
give him, at the time of his offer, correct information of the time 
when the goods can be delivered (to), otherwise he is not entitled to 
land the goods under his statutory power without first giving their 
owner twenty>four hours’ notice in writing of his readiness to 
deliver them, and if he lands them without such notice he must do 
so at his own risk and exponse (a). 

381. At the time of landing the goods (b) and placing them in 
the custody of any Avhariinger(c) or warehouseman (rf), the ship- 
owner may give the wharlinger or warehouseman notice in writing 
that the goods are to remain subject to his lien for freight or other 
charges, the amount of which is to be mentioned in the notice (e ) ; 
in this case the goods remain subject to the lien, and the wharfinger 
or warehouseman must not deliver them to their owner until the lieu 
is discharged (/). 

382. If the lien is not discharged the wharfinger or ware- 
houseman may, and if required by the shipowner must, sell the 
goods (^) and apply the proceeds in the following order, namely: — 
(1) in payment, if the goods are sold for home use, of any customs 
or excise duties that may be owing ; (2) in payment of the expenses 
of the sale ; (3) in payment, if there is no agreement between the 
shipowner and the wharfinger or warehouseman as to priority, of the 
rent, rates, and other charges (h) due to the wharfinger or ware- 


(t) The owner must be ready at the time of his offer (Berresford v. 
Montgomerie (1804), 17 C. B. (n. s.) 379). 

(u) See note (A), p. 281, ante. 

(w) A formal request for information is not necessary {Berresford v. 
Montgomerie^ swpra, 

(a) M. S. Act, 1894, s. 493 (5). The consignee remains bound to take 
the goods away within a reasonable time {The Clan Macdonald (1883), 8 
P. D. 178). 

(A) It has been held that the goods must have been landed under M. S. 
Act, 1894, s. 493 (see the text, supra), otherwise the lien is not preserved 
{Smailea db Son v. Bans Dessen Co. (1905), 11 Com. Cas. 74 ; varied 
(1906), 12 Com. Cas. 117, C. A., without expression of opinion on this point). 

(c) This means the occupier of a wharf as defined in note (»), p. 281, 
ante (M. S. Act, 1894, s. 492). 

(d) This means the ocoupior of a warehouse as defined in note (o),p. 281, 
ante (M. S. Act, 1894, a. 492). 

(e) As to the effect of wilfully inserting an excessive amount, see Mied- 
hrodt V. FiUfsimon, The “ Energie ** (1875), li. R. 6 P, C. 306. For forms of 
notice, see Encyclopaedia of Forms and Precedents, Yol. XIV., pp. 127^ 128. 

(f) M. S. Act, 1894, B. 494. The wharfinger or warehouseman is not 
bound to inquire into the validity of any lien claimed by the shipowner 
(ibid., a. 600). As to the modes of discharging the Uen, see pp. 287, 288, post 

(g) M. S. Act, 1894, s. 497 (1). 

(k) Under ibid., s. 449, the wharfinger or warehouseman is entitled to* 
rent ; he is authorised to protect and preserve the goods at their owner’s 
expense, and is given a hen for the rent and expenses. Apart from this 
provision it does not appear that he has any lien (Morsde-Blaneh v, 
Wilson (1873), L. R. 8 C. P. 227, per Bbett, J., at p. 239; compare 
Somes V. Driiish Empire Shipping Co. (1860), 8 H. L. Ca«. 338) r nor does 
It seem that he can daim his expenses from the owner of the goods, since ^ 
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houseman ; (4) in payment of the amount due to the shipowner (i)« Um. a 
Any surplus is to be paid over to the owner of the goods (A;). 

888 . If the goods are perishable, the wharfinger or warehouseman 
may sell them when he thinks fit ; otherwise his power of sale does Time tossie. 
not arise until after the expiration of ninety days from the time when 
the goods were placed in his custody (Z). The sale must be by public 
auction (m), and must be advertised in two newspapers, and notice 
must be sent to the owner of the goods, if his address is known (n). 

Sub-Sect. 4,— Lien, 

384. The shipowner is entitled to withhold delivery of the cargo Shipowner’s 
until all existing liens upon it have been discharged (o). If in the 

lawful exercise of a lien the ship is detained beyond the time allowed 
for discharge, the shipowner is not precluded from recovering 
demurrage or damages for detention by reason of the fact that the 
detention is caused by his own act(p). A lien may arise either at 
common law (q) or by express contract (r). 

385. At common law there is a lien for freight, it payable For freight, 
contemporaneously with the delivery of the goods (s), but not, in the 
absence of contract, if the freight is payable at any other time, 
whether before delivery, as in the case of advance freight (Z), or after 

the expenses of enforcing a security do not necessarily fall upon the person 
liable to pay the original debt {Somes v. British Empire Shipping Co, ( 1860), 

8 H. L. Gas. 338). 

{i) M. S. Act, 1894, a. 498. If there is any agreement as to priority, the 
priority as between the shipowner and the wharfinger or warehouseman 
will be determined by the terms of the agreement (ibid.). 

(k) Ibid. See also, generally, title Lien, Vol. XIX., pp. 26 ei seq. 

(Z) M. S Act, 1894, 8. 497 (1). 

(m) Ibid. 

(n) Ibid., s. 497 (2). The title of a bond fide purchaser is not invalidated 
by an omission to send the notice, nor is he bound to inquire whether the 
notice has been sent {ibid., s. 497 (3) ). 

(o) Abbott on Shipping, 6th cd., p. 247 ; 14th ed., p. 663; Miedbrodt y. 

FiUsimon, The “ Energie '* (1876), L. R. 6 P. C. 306. As to lien where 
the shipowner is also an unpaid seller, see Swan v. Barber (1879), 6 Ex. D. 

130, C. A. As to lien, see, further, pp. 617 ei seq., fost ; title Lien, Vol. XIX., 
pp. I ei seq, A charterer has no lien on the ship for the due performance 
of his contract (Abbott on Shipping, 6th ed., p. 170; 14th ed., p. 346). 

(p) Lyle Steemship Oo. v. Cardiff OorporaHon {IS99), 6 Com. Gas. 87; 

Smailes <Sf Son v. Hans Lessen db Oo. (1906), 12 Com. Cas. 117, 0. A. ; see 
p. 278, ante. 

(q) See the text, infra. 

(f) Abbott on Shipping, 6th ed., p. 171 ; 14th ed., p. 346; Kirohner 
V. Venus (1869), 12 Moo. F. C. C. 361, 390 ; see pp. 284, 286, post. 

(s) See p. 303, post. It is immaterial whether the shm is a general ship or 
whether she is chartered (Abbott on Shipping, 6th ed., p. 241 ; 14th ed., 
p. 663 ; Anon. (Case 779) (1600), 12 Mod. Rep. 447 ; Tate v. Jfsek (1818), 8 
Taunt, 280; Yates v. 3f6yn«ZZ(18l8}, 8 Taunt. 302 ; RZochv. Sots (1864), 2 
Moo. P. C. C. (K. 6.) 277). Bnt^e shipowner has no lien forthehize undera 
oharteiparty by way of demise {Hutton v. Bragg (1816), 7 TaunU14; 

Marquand v. Banner ( 1856), 6 £. & B. 232). As to when the lien should be 
exercised, see Miedbrodi v. FiUsimon, The ** Energie/* supra, at p. 314. 

There is also a lien on the baggage of a passeDger for his passage-money 
(TFoZ/v. Summers (1811), 2 Camp. 631). 

(t) How V. Kirchner (1867), 11 Moo. P. C. C. 21 ; Kirehm 
Venus, supra, dissenting firom QiUcison v. Middleton (1867), 2 C. B. 

(N. 8.) 134; Neish v. Graham (1857), 8 £. B. 606; Be Ohttd, Ew 
parte Nyholm (1873), 29 L. T. 634; Nelson v. AssOeiaHon for the Fro- 

^tsisUon oj Commercial Interests as respeots W reeked and Damaged Property 
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delivery (a). Moreover, there is do lien if the payment of freight 
does not depend upon delivery, as, for instance, where it is made 
payable ‘‘ lost or not lost *’ (b). 

The lien extends over all goods consigned in the same bottom on 
the same voyage (c) to the same consignee (d), and exists as long as 
any of the freight payable in respect of them remains unpaid (c). The 
shipowner need not, however, retain the whole of the goods ; he may 
deliver them by instalments upon payment of the freight due upon 
each instalment (/); or if he has already delivered some instalments 
without requiring payment, he may retain the balance until the 
whole freight is paid(r/). It is immaterial that the goods are 
comprised in several bills of lading (/i), unless the goods are being 
carried to different destinations (i), or unless the bills of lading 
have been indorsed to different persons (fc). 

386. The shipowner has also a lien at common law for general 
average contribniiona (/), and for the expenses incurred on behalf 


(1874), 43 L. J. (c. p.) 218, per Brett, J., at p. 221 ; compare Tamvaco v. 
Simpson (1866), L R. 1 C. P. 363, Ex. Ch., where the shipper had given a 
bill for the advance freight and became insolvent before it fell due'. Nor 
is there any lien as against bond fide consignees when the bill of lading 
represents the freight as paid in advance (Howard v. Tucker (1831), 1 B. £ 
Ad. 712). 

(a) Saville v. Campion (1819), 2 B. & Aid. 503 ; Lticas v. Nockells (1828), 
4 Bing. 729, £x. Ch. ; Ahtager v. St. Katherine's Dock Co. (1845), 14 
M. & W. 794 ; Luard v. Butcher (1846), 2 Car. Si Kir. 29; Foster v. Colby 
(1858), 3 H. & N. 705 ; Thorsen v. M*Bowall and Neilson, The ** Theodor 
Komer^' (1892), 19 R. (Ct. of Sess.) 743. It is immaterial that the con- 
signee is insolvent (Alsager v. St. Katherine's Dock Co., supra Thompson 
V. Small (1846), 1 C. B. 328). 

(ft) Nelson v. Associaliofi for the Protection of Commercial Interests as 
respects Wrecked and Damaged Property (1874), 43 L. J. (c. P.) 218; 
Kirchner v, Venus (1859), 12 Moo. P. C. C. 361. The lien is not lost merely 
by transhipment (The Blenheim (1886), 10 P. D. 167) ; but it is otherwise if 
the goods are forwarded by another person ( Nelson v. Association for the Pro- 
tection of Commercial Interests as respects Wrecked and Damaged Property 
(1874), 43 L. J. (C. P.)218). 

(o) Bernal v. Pirn (1835), 1 Gale, 17 (where different goods were being 
carried to different destinations) ; Matthews v. Gibbs (1860), 3 E. & £. 282 
(where, on transhipment, it was held that the first shipowner could not 
transfer to the second shipowner a lien fpr the whole freight) ; contrast 
The Hibemia/n, [1907] P. 277, C. A. (where such a lien was given by express 
contract). 

(d) As to the effect of indorsing the bill of lading, see the text, infra. 

(e) Sodergren v. Flight and Jennings (ll^S), cited C East, 622 ; Bernal v. 
Pirn, supra; Peres v. Alsop (1862), 3 F. & P. 188; The ** Norway" 
(Owners) v. Ashbumer, The " Norway" (1806), 3 Moo. P. C. C (n. s.)245; 
Lamb v. Kaselack, Alsen ds Co. (1882), 9 B. (Ct. of Sess.) 482. Where a 
portion of the freight has been paid in advance there is a lien for the 
balance (Tates v. Sailston (1818), 2 Moore (c. P.), 294). This lien has 
priority over an unpaid seller’s lien (Oppenheim y. R ussell ( 1802), 3 Bos. & P. 
42), and, in the case of transhipment, over a previous respondentia bond 
(Ole(M V- MeAndrew, Cargo ex "Oalam" (1863), 2 Moo. P. C. C. (n. a.) 
218). 

(f) Black V. Rose (1864), 2 Moo. P. C. C. (N. s.) 277 ; Pereey. Alsop, supra. 

(0) Soderwen v. Flight and J ennings, supra; Paynter v. James (1867), 
L. R. 2 0* P • 348. 

(h) Sodergren v. Flight and Jennings, supra. 

(1) Bernal v. Pirn, supra. 

(/c) Sodegren v. Flight and Jennings^ supra; see p. 285, post 

(1) See p. 323, post. 
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of the cargo owner at a port of refuge in the interests of the Stot. s. 

cargo (m). natoadlnif 

387. There is no lien at common law for any other charges (n). — 

The shipowner has therefore no lien for freight not payable on Bywprew 
delivery (o), for dead freight (p), for demurrage (g), or damages 

for detention (r)) for pilotage or any other charges which the 
shipper has agreed to pay (a), for freight due on previous 
voyages (^), or for any other debts due to the 8hipowner(a). Any 
such lien must be created by special contract and is then valid 
and enforceable (c). Thus, there may be a lien by agreement for 
advance freight (^f), dead freight («), or demurrage at the port of 
loading (/), or for any other charges (^), including unpaid freight 
due in respect of previous voyages (/t) and strike expenses (t). 

388. Where express liens are conferred upon the shipowner by How far 
the terms of a charterparty, the holder of the bill of lading, if he is 

not the charterer (j), is not subject to such liens, unless they are of bill of 
incorporated in the bill of lading (^). Mere notice of the charter- lading, 
party is not sufficient (f). Moreover, any reference in the bill of lading 


(m) See p. 231, ante, 

(n) The holder of a bill of exchange drawn by the shipper upon the 
consignee expressly on account of the cargo has no lien upon the cargo 
as against the consignee, though he has dishonoured the bill {liobey Co.*e 
Perseverance Ironworks v. OlMer (1872), 7 Ch. App. 695; Phelps, Stokes c9 
Co. V. Comber (1886), 20 Ch.D. 813, C.A.), unless the cargo has been appro- 
priated to meet the bill {Frith v. Forbes (1862), 4D6 G. F. & J. 409, C. A. ; 
doubted in Phelps, Stokes db Co. v. Comber, supra). See, further, title 
Sale of Goods, Vol. XXV., pp. 255 et seq. 

(o) See p. 283, ante. 

(p) Phillips V. Rodie (1812). 15 East, 647 ; Birley v. Gladstone (1814), 
3 M. & S, 205 ; Gladstone v. Birley (1817), 2 Mer. 401 ; compare Gray v. 
Carr (1871), h. R. 6 Q. B. 522, Ex. Ch. 

((jf) Birley v. Gladstone, supra. 

(r) Gray v. Carr, supra; Lockhart v. Falk (1875), L. R. 10 Kxch 132 ; 
Clink V. Radford db Co., [1891] 1 Q. B. 625. C. A. ; Dunlop db Sons v. 
Balfour, Williamson df Oo., [1892] 1 Q. B. 607, C. A. 

(s) Faith V. East hidia Co. (1821), 4 B. & Aid. 630 ; compare Bishop v. 
Ware (1813), 3 Camp. 360. 

{t) Compare Rushforth v. Hadfield (1806), 7 East, 224. 

(a) Oppenheim v. Russell (1802), 3 Bos. & P. 42. 

lb) Birley v. Gladstone, supra ; Gladsione v. Birley, supra. 

(c) McLean and Ilopey. Fleming (1871), E- R* 2 Sc. 4c Div. 128; followed 
in Ktsh V. Taylor, [1912] A. C. 604. 

(d) See p. 134, ante. There is no lien if the voyage is never begun, even 
though the goods are put on board (Re Child, Ex parte Ryholm (1873), 43 
L. J. (BCY.) 21). 


(6) See p. 134, ante. 

if) See p. 135, ante. 

{g) Rederiaktieselakabet Superior ** v. Dewar and Webb, [1909] 2 K. B. 
998 C A 

{h) Moss Steamship Co., Ltd. v. Whinney, [1912] A. C. 264 (where, how- 
ever, the lien was held not to attach in the circumstances) ; compare United 
States Steel Products Co. v. Great Western Rail. Oo., [1913] 3K.B. 357. 

(i) Uuder the I. S. F. Strike Expenses Clauses, clause 4. As to these 
clauses, see note (d), p. 131, ante. 

{}) As to the effect of a cesser clause, see pp. 133, 134, ante. 

(k) See p. 176, ante. ^ 

(l) Chappel V. Comfort (1861), 10 C. B. (n. s.) 802; 2Wer V. Bm% 
Coolam Mahomed Atom, [1904] A. C, 826, P. C. (where the holder of the bill 
of lading was a sub-charterer and had, in fact, prescribed the foriu to be 


k used). 
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fljWT. 6. to the charterparty is strictly construed (m). Unless^ therefor^ 
The the language used in the bill of lading is wide enough to extend 
Unloading, the shipowner’s rights, the holder of the bill of lading is entitled to 
have his goods delivered to him upon payment of the freight 
reserved by the bill of lading (n) ; as against him there is no lien foT 
freight payable under the charterparty in respect of the same^o) or 
other goods (p), or for the difference, if any, between the bill of 
lading freight and the chartered freight (g), or for dead freight (r), or 
for demurrage at the port of loading (s). This rule does not apply, 
however, where the consignee is merely an agent of the charterer (t), 

(to) The ** Norway** (Owners) v. Ashbumer, The ''Noi^way** (1865), 3 
Moo. P. C. C. (n. 3.) 245; KedcriaktieseUkdbet ** 8 uverior** v. Dewar and 
Webb, LI909] 2 K. B. 908, C. A. (where it was held that the words all 
other charges whatsoever ” could not be taken to include charges arising 
outside the charterparty) ; Bed *' JS.” Steamship Co. v. Allaiini Brothers 
(1910), 15 Com. Cos. 290, H. Ij. 

(n) Mitchell v. Scaife (1816), 4 Camp. 298 ; Foster v. Colby (1868), 3 
H. & N. 705; SJtamd v. Sanderson (1869), 4 H. & N. 381 ; Chcmpel V. 
Comfort (1861), 10 C. B. (n. s.) 802 ; Fry v. Chartered Mercantile Bomk of 
India (1806), L. B. 1 C. P. 689; Abbott on Shipping, 6th ed., p. 178; 
14th od., p. 352 ; compare Oilkiaon v. Middleton (1867), 2 C. B. (K. s.) 134 ; 
Christie y. Lewis (1821), 2 Brod. & Bing. 410. 

(o) Mitchdt V. Scaife, supra ; Foster v. Colby, swpra. 

(p) Fry y. Chartered MeroamUle Bank of India, supra. The same principle 
apparently applies where the charterer gives his own bill of lading to the 
shippers and takes one for the whole cargo from the master (Paul v. Birch 
(1743), 2 Atk. 621 ; Tharsis Sulphur and Copper Mining Co. v. CulUford 
(1873), 22 W. B. 46; The Stornoway (1882), 4 Asp. M. L. C. 629). The 
charterparty may, however, give the shipowner a lien over all sub-freights, 
in whioh case the lien must be exercised before the sub-freight is paid over 
to the charterer {Tagart, Beaton df Co. v. Fisher (James) db Sons, [1903] 
1 K. B. 391, C. A.). As to the extent of the lien, see Wehner v. Dens Steam 
Shipping Co , [1906] 2 K. B. 92 ; Samuel, Samuel db Co. v. West Earttepool 
Steam Navigation Co. (1900), 11 Com. Cas. 115; and compare Samuel, 
Samuel db Co. v. West Hartlepool Steam Navigation Co. (1907), 12 Com. Cas. 
203 (equitable assignment oi sub-freigh^. 

(q) Ofirdner v. Trechmann (1884), 16 Q. B. D. 164, C. A. 

(r) Bed ** B.** Steamship Co. v. Allatini Brothers, supra ,* BederiaktieseU 
skabet ** Superior'* v. Dewar and Webb, supra : compare v. Taylor, 
[1912] A. C. 604; Peek v. Larsen (1871), L. B. 12 Eq. 378. 

(s) Smith V. Sievekim (1855), 4 E. & B. 946; Charnel v. Comfort, supra ; 
Bederidktieselskdbet Superior** v. Dewmr and Webb, supra. Such a lion 
may be given by the terms of the bill of lading (Gray v. Carr (1871), 
L. B. 6 Q. B. 522, Ex. Ch. (where it was held that the hen applied only 
to demurrage and did not extend to unliquidated damages for the further 
detention of the ship) ; but see McLean and Hope v. Fleming (1871), 
L. B. 2 So« & Div. 128; Kish v. Taylor, supra). The consiraee may 
also bo liable under his own contract with the charterer, in which case 
his liability is measured by that contract, and not by the charterparty, 
even though incorporated into the bill of lading (Houlder Brothers ob Co., 
Ltd. V. Public Works Commissioner, Public Woi^s Commissioner y, Houlder 
Brothers db Co., Ltd., £1908] A. C. 276. P. C.). 

(f) Oledstanes v. (1862), 12 C. B. 202; Kem v. Deslandes (1861), 
10 C. B. (N. 8.) 206; West Hartlepool Steam Navigation Co. v. Tagart, 
Beaton Co. (1903), 19 T. L. B. 261, C. A. ; compare SmaU v. MoaUa 
(1833), 9 Bing. 674; Campion v. CoVoin (1836), 3 Bing. (N. 0.) 17. If, 
however, he is holding the Dill of lading as secnrity for the price of goods 
which he has shipped on account of the charterer, he is entitled to receive 
the goods on payment of the bill of lading freight (Shand v. Sanderson, 
swpra). 
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or is his real principal (a), or where the shipper was guilty of bad a 

&ith(6>. m 

S89. The lien remains as long as the shipowner continues in 
poesesBi(Hi of the goods (c). If, however, he lands and warehouses ^ntioaof 
fhem(d), he risks losing his lien («), apart from statute (/)i although 
it revives if he resumes possession (g). 

390. The lien is discharged by payment (A) or tender of pay- Disohargeof 
ment(t)of the amount due. Where goods imported from abroad are 
landed and warehoused under statute {k\ it is expressly provided that sutatory 
any lien is to be discharged — (1) upon production to the wharfinger or proviBions 
warehouseman of a receipt for the amount claimed, and delivery to him 
of a copy or of a release from the shipowner ; or (2) upon the deposit 
by the owner of the goods with the wharfinger or warehouseman of 
the amount claimed, in which case the discharge is without prejudice 
to any other .remedy for the recovery of the freight (Z). The person 
making the deposit may within fifteen days give the wharfinger or 
warehouseman notice in writing to retain it, stating the amount, if 
any, which he admits to be due (m). If no such notice is given, the 
amount deposited is at the expiration of fifteen days to be paid over 
to the shipowner (n) ; but, if the notice is given, the wharfinger or 
warehouseman must at once inform the shipowner and pay or tender 
the amount, if any, admitted to be due, retaining the balance, or the 
whole, as the case may be, for thirty days (o). At the expiration of 
this period he is to pay the money in his hands to the owner of the 
goods, unless legal proceedings have been instituted to determine 

(a) McLean and Hope v. Fleming (1871), L. R. 2 So. Ss Div. 128; 

Pearson v. O&schen (1864), 17 C. B. (N. s.) 352. 

(b) Faith v. East India Co, (1821), 4 B. & Aid. 630; Mitchell v. Scaife 
(1815), 4 Camp. 298; Eeynolds v. Jex (1865), 7 B. & S. 86; compare 
West Hartlepool Steam Navigation Co. v. Tagart, Beaton <9 Co. (1903), 19 
T. L. R. 251, C. A. ; Small v. Moates (1833), 9 Bing. 574; The Canada 
(1897), 13 T. L. R. 238. 

(c) Abbott on Shipping, 5th ed., p. 171 ; 14th ed., p. 347. 

(d) Unless the warehouse belongs to him or is hired hj \nm (Morale^ 

Blanch V. Wilson (1873), L. R. 8 C. P. 227) ; see p. 280, ante. 

(e) Morsde-Blanch v. Wilson, supra, per Brett, J., at p. 239 ; Meyer^ 
atein v. Barber (1867), L. R. 2 C. P. 38, 661, Ex. Ch., per Willes, J., at 
p. 54 (affirmed, aub t^m. Barber v. Meyeratein (1870), L. R. 4 H. L. 317) ; 
compare Sweei v. Pym (1800), 1 East, 4 ; see, however, Belfaat Harbour 
Oommiaaionera v. Lawther, The Edward Cardwell (1865), 12 L. T. 077. 

(f) WUaon V. Kymer (1813), 1 M. & S. 157, 163 ; see p. 280, ante. 

(g) Levy V. Barnard (1818), 8 Taunt. 149 ; comparers WelfiU, Expa/rie 
Cheeaman (1763), 2 Eden, 181 (recapture); Crawshay v. Eadea (1823), 2 
Dow. & Ry. (K. B.) 288. 

(h) Miedbrodt v. Fitzaimon, The “ Energie** (1876), L. R. 6 P. C. 306. 

(i) Asrford ▼. Mondel (1849), 28 L. J. (ex.) 303. 

(k) See p. 282, ante. 

(l) M. S. Act, 1894, 8. 495. The oonsignee is entitled to interest upon 
any sum deposited in excess of the amount actually due (Bed BP Suktm^ 
ship Co. V. AUaiini Brotkera (1909), 14 Com. Cas. $2, per Bray, J., at 
p. 92, affirmed (1910), 15 Com. Cas. 290, H. L., following Green r. Oeorgii 
(1002), not reported). 

(m) M. S. Act, 1894, s. 496 (1). 

(n) Ibid. 

(o) Ibid., s. 496 (2). The statute does not apply where the goods are 
loaded under a special contract and the shipowner gives express instruo- 
tions to the warehouseman not to deliver without further instructions 

• {Dennis (IT.) db Sons, Ltd. v. Cork Steamship Co., £^.,[1013] 2 K. B. 393). 
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the dispute between thh shipowner and the owner of the goods' and 
notice in writing of such proceedings has been served upon him ( ;>). 
Any payment made by the wharfinger or warehouseman in 
accordance with these provisions discharges him from liability for 
the amount paid (q), 

391 . Tlie shipowner's lien is lost when he parts with the 
poBsession of the goods, unless he is induced to do so by fraud (r). 
It is nibo lost where he agrees to take a bill for the amount («), 
unless the bill is afterwards dishonoured before the goods are 
actually delivered (a) ; he is, however, entitled to exercise his lien 
until the bill is given (b). 

392 . An agent to whom the bill of lading is handed for the 
purpose of enabling him to obtain possession of the goods has an 
implied authority to bind his principal by agreeing on his behalf to 
pay any charges in respect of which a lien over the goods exists (c), 
and any such agent has himself a lien over the bill of lading for his 
charges (d), 

SiTii-Srcr. o. — The MftKure of Damayte. 

393 . It is the duty of the shipowner to deliver at the port of dis- 
charge all tlie goods entrusted to him (e) in accordance with the terms 
of his contract (/). In the absence of any law! ul excuse (r/), he is guilty 
of a breach of this duty, and becomes liable to pay damages (h) to 
the consignee in the following cases, namely : — ^(1) where he fails 
to arrive at the port of discharge within the time contemplated (i); 
(2) where ho fails, wholly or in part, to deliver the goods (j) ; and 
(S) where he delivers the goods, but, owing to some cause for which 
he is responsible, they are in a damaged condition (A:). 

(р) M. S. Act, 1894. s. 496 (3). ^ 

{(j) Ibid., s. 406 (4). When the deposit is made by an aaont employed 

by the owner of the cargo to take doliveiy, the shipowner may sue the 
agent alone for a declaration that ho is entitled to a lien {Euterpe Steam- 
ship Co., Ltd. V^ Bath df Son (1897). 2 Com. Cas. 196, following White ds 
Co. V. Furness, Withy ds Co., [1895] A. 0. 40). The owner of the cargo 
may bo added as a defendant, under R. S. 0., Ord. 16, r. 11, for the 
purpose of counterclaiming (Montgomery v. Foy, Morgan Co., [1805] 2 
Q. 31. 321, C. A.); see titles Piiactick and Piiocedure, Vol. XXIIL, 
p. 105; Set-off AND Counterclaim, Vol. XXV., p. 481. 

(r) See title Lien, Vol. XIX., p. 20. ^ 

(tf) llorncasile v. Farran (1820), ^ B. & Aid. 497 ; Tamvaco v. Simpson 
(1806), L. R. 1 C. P. 363, Ex. (^h. Where the agieeinent is for “ approved 
bills,** the shipowner cannot object to a bill after he has negotiated it 
(Uomcastle v. Farran, supra). 

(a) Tamvaco v. Simpson, supra, per Blackburn, J., at p. 372 ; Qunn 
V. Bolckow,* Vaughan as Co. (1876), 10 Ch. App. 491 ; compare Qilkison v. 
Middleton (1857), 2 C. B. (N. 8.) 134. 

(b) Yates v. BaiUion (1818), 2 Mooie (c. P.), 294 ; Tate v. Meek (1818), 
2 Moore (c. p.), 278. 

(с) llingsion v. Wendt (1876), 1 Q. B. D. 367. 

(d) Edwards v. Southgate (1862), 10 W. R. 528. 

(e) As to the conclusiveness of the bill of lading, see pp. 145, 146, ante. 

if)- As to the extent of a shipowner’s liability, see p. 325, post ; as to th^ 

effect of exceptions, see pp. 107 ti seq., ante. 

(9) As to when the shipowner is excused, see pp. 107 et seq., 220 et seq., 
232, ante, 

(h) As to damages generally, see title Damages, Vol. X., pp. 301 et seq. 

(i) See p. 289, post. 

( 1 ) Thid. 

(«*) See p. 291, post. 



Part VII.— CARBuaB o|fGoops. 

394. Where, though the goods are ultSliately delivered un* sbct.b.’ 
damaged (2), the ship is unreasonably delayed on her voyage to the 

port of discharge, the measure of damages is in general the interest on VnlmMUitf. 

value of the goods during the period of delay (m). The consignee peUyon" 
is not, as a general rule, entitled to include in his damages any voya^. 
loss due to an accidental fall in prices (n); and, since the principles 
applicable to carriage by land(o) do not apply to carriage by 
sea(p), he cannot recover, the difference between the value of his 
goods at the time when they ought to have arrived and their value 
at the time when they did arrive (g). If, however, the circum- 
stances permit the arrival of the ship to be calculated with the 
same degree of probability as in the case of carriage by land, the 
consignee may, where the goods are sent to be sold at a particular 
market (r), or in a particular season (s), or where it is known that 
the price will vary according to the time of their arrival (£)» or 
where the delay must necessarily affect their value (a), recover the 
difference, as being part of the damages within the contemplation of 
the parties (b). 

395. Where the goods are not delivered at all, owing to their Nun-delivcry 
loss on the way (c), the measure of damages is the value of the of cargo, 
goods at the port of destination at the time when they should have 

teen delivered (d). If there is an available market, their market 
value at that time must be taken ; but a deduction must be made 
for the freight and other charges which the consignee would, if the 
goods had arrived safely, have had to pay in order to obtain 
them (e). Since, however, the damages are measured by the 
difference between the consignee’s position according as the goods 
are safely delivered or lost, no deduction is to be made for any 
advance freight already paid ; in respect of such freight his position 
is the same whether the goods are delivered or not, and it cannot 

({) As to deterioration during the delay, see p. 291, post, 

(m) The Parana (1877), 2 P. D. 118, C. A., approved in TheNotlimg Hill 
(1884), 9 P. D. 105, C. A. 

(n) The Parana, supra, per Mellisii, L.J., at p. 121 ; Dunn v. Bueknall 
Brothers, Dunn v. Donald Currie db Co., [1902] 2 K. B. 614, C. A., per 
Collins, M.R., at p. 622. 

(o) See title Carriers, VoL IV., pp. 69, 60. 

(p) The Parema, supra, per Mellish, L.J., at p. 121. 

(g) Ibid, ; The dotting uill, supra. 

(r) The Para/na, supra, per Mellish, L. J., at p. 121 ; Dunn y.BuchnaU 
Brothers, Dunn v. Donald Currie db Co., supra, per Collins, M.R., at 
p. 623 ; compare Christie v. Trott (1854), 2 W. R. 16. 

(e) The Parana, supra, per Meixisu, L.J., at p. 121. 

it) Ibid. 

(a) Dwnn v. Bueknall Brothers, Dunn v. Donald Currie db Co,, supra* 

(b) See title Damages, VoI. X., p. 311. 

(c) The same principles apply whether the whole or only port of the cargo 

is lost. ^ 

(d) BodoedncLchi v. Milhum (1886), 18 Q. B. D. 67, C. A. Where the 
action is brought in the Probate, Divorce, and Admiralty Division interest 
at 4 per cent, from the date of the loss is, by the practice of that Division, 
allowed on the amount awarded {The Gertrude, The Baron Aberdare (1888), 

13 P. D. 106, C. A.). As to the jurisdiction of that Division over claims 
fQi dama|^ to cargo, see title Admxbaltt, Vol. T., p. 73. 

(e) Boaodanachi v. MUbum, supra, per Lord Esher, M.R., at p. 76 i 
8mUh V. Tregarthen (1887), 0 Asp. M. L. C. 137. 

^ n.L. — XXVI. 
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therefore be taken ialpi > account (/)• If there itT' no''enruit^ 
market, the value of ^ goods to the consignee at .the port>nf 
discharge must be arrived at by an estimate ; and the eoosigne^ 
will be allowed to recover the cost price of the goods, together >willt ' 
any advance freight or other charges already paid in connexion with 
the transport of the goods ( 17 ), and the estimated profit whioh would 
have been made if they had arrived safely at their destination {h). 

396. In either ease the value of the goods is to be taken indepen- 
dently of any circumstances peculiar to the consignee (i). If, 
therefore, he has already contracted to sell the goods, the contract 
price is to be disregarded, whether it is higher (ft) or lower ({) 
than the market price or estimated value, as the case may be. 
Similarly, where the loss of the goods prevents him from making 
use of other property, as, for instance, where the loss of a piece 
of machinery delays the erection of a mill, he is not entitled to add 
to his damages the loss of the profit which he would otherwise have 
earned (m). The shipowner may, however, by his contract under- 
take liability for damage arising from the peculiar circumstances of 
the case (n). 

397. The contract may by its terms define the basis upon which 
the damages are to be measured, as, for instance, where it provides 
that the shipowner is not to be liable beyond the net invoice cost of 
the goods ( 0 ). In addition, his liability may be limited to a specified 
sum (p). This limitation of liability does not apply where the loss is 
attributable to the original unseaworthiness of the ship (^), or where 
the loss occurs after an unjustifiable deviation (r), in either of which 
cases he is liable for the full amount of the loss. It applies, however, 
to loss occasioned by any other cause, including negligence ( 3 ), and, 

if) Bodocanachi v. MUbum (1880), 18 Q. B. D. 67, 0. A. 

ig) Great Indian Peninsula Bail Co. v. Turnbull (1885), 63 L. T. 325 ; 
D^ourcet v. Bishop (1886), 18 Q. B. D. 373 ; Ewbank v. Nutting (1849), 

7 Cf. B. 797 (where there had been a wrongful sale at an intermediate port) ; 
compare The Thyaiira (1883), 8 P. D. 155. 

{h) O'Eanlan v. Great Western Bail. Co. (1865), 6 B. & S. 484, per 
Blackburn, J., at p. 401 ; Bodocana^sihi v. Milburrit supra, per liord 
Esher, M.B., at p. 76. 

(i) Bodocanachi v. Milbum, supra, per Lord Esher, M.R., at p. 77. 

{k) The 8t Cloud (1863), 8 L. T. 54; Compare Scaramanga, Manoussin 
d Co. V. EngUeh d Co. (1805), 1 Gom. Cas. 99. 

(Z) Bodocanaohi v. Milburn, supra, per Lord Esher, M.R., at p. 77. 

(m) British Columbia Saw-Mill Co, v. Nettleship (1868), L. B. 3 C. P. 

499; compare Hadley Y. Baxendale 9 Ezch. 341; title Carriers, 

Vol. IV., Pi 19 ; and see title Damages, vol. X., pp. 313 ei seg. 

(n) BrUieh Columbia Saw^MiU Co, v. Nettleship, supra, per WitLES, J., 
at p. 609. 

( 0 ) For a form of contract to this effect, see Nelson (James) d Sons, Ltd, 
V. Nelson Line (Liverpool), Ltd, (No. 2), [1906] 2 K. B. 804. 

(p) For examples, see the oases cited in notes (q ) — («), infra. This 
must be distinguished from the statutory limitation of liability, as to 
whiph see p. 614, poet. 

(q) TaUersall ▼. NaHonal Steamship Co, (1884), 12 Q. B. D. 297. ^ 

(r) Balian d Sons v. Joly, VietoHa d Co. (1890), 6 T. L, B. 345, C. A. ; 
ThorUy (Joseph), Ltd. v. Orchis Steamship Co., [1907] 1 K. B. 660, 668, C. A. j 
compare Kis\ v. Taylor, [1912] A, C. 694, per Iiord Atkinson, at p, 6}8.., 

(e) Baxter^ s Leather Co. y, Boycit Mail Steam Packet (fQ*» [1908] $1 K* Bi 
620, C« A* ' 
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intention of the parties, may extend even to loi» 
i^asioned hy'nnBeavForthine8s(0. The contract may also entitle 

consignee in the case of short delivery to deduct the value of Un loaM Ny* 
goods short delivered from the freight payable on delivery of 
me balance'(a) ; but in the absence of any provision to that effect 
he is not entitled to do so (b). 

398 . Upon whatever basis the damages are calculated, the con- indemniflca- 
' signee is not entitled to recover more than he has actually lost (c) ; tion aliunde, 

he must, therefore, give the shipowner credit for all sums received 
from other persons by way of indemnification for his loss (d). This 
principle does not, however, apply to sums received by the con- 
signee from insurers (^). The shipowner is not entitled to have the 
existence of any insurance upon the goods taken into account ; and 
the insurers, if they have already paid the consignee, succeed by 
subrogation to his rights against the shipowner (/). 

399 . Where the goods are delivered in a damaged condition the Delivery 
measure of damages is, in the absence of any stipulation to the ^ tsoodu 
contrary (.(/), the difference between the value which the goods would 

have had if they had been delivered undamaged (h) and the prise 
for which they were or could have been sold on the day of arrival 
in their actual condition (i). The shipowner is not, as a general 
rule, responsible for such, deterioration as necessarily follows from 
the nature of the goods and the duration of the transit (k) ; where, 
however, the voyage is unreasonably delayed he may be responsible 
for the deterioration during the period of delay (Z). 

In the case of damaged goods the contract frequently provides 
that all claims against the shipowner must be made within a 
specified tirae(??0- 

Sect. 6. — The Payment oj Freight 
Sub -Sect. 1. — The Fersan hy whom Payment ia to he Made, 

400 . The person who is primarily liable for the payment of Primary 

liability of 

(Q Morris and Morris v. Oceanic Steam Navigation Co. (1900), 16 T. L. R. ®Wpper. 

533; Vnsner v. Wilsons and Furness -Leylana Line (1910), 15 Com. Cas. 

294 C. A. 

(а) 8aUi/ng Ship “ Garfitow ’* Co. v. Hichie, Bormcrn Co. (1886), 18 
Q. B. D. 17, C. A. (where it was held that the deduction could bo made, 
though the shipowner was not in default) ; compare S,S. Den of Airlie Co*, 

Ltd. V. Mitsui <Sb Co., Ltd. (1912), 17 Com. Cas. 116. 

(&) Meyer v. Dresser (18641, 16 C. B. (n. s.) 646. 

(o) See title Damages, Voi. X., pp. 325, 326 ; and compare EodoooMohi 
V. MiJlbwm (1886), 18 Q. B. D. 67, C. A., per Lindlet, L.J., at p. 78. 

(d) Ittontgom^ v. Hutchins (1905), 94 L. T. 207. 

(б) Tates V. Whyte (1838), 4 Bing. (n. c.) 272 ; compare Sfearamanga V, 

Marqucmd d! Co. (1885), 53 L. T. 810, C. A. 

(/) See title Insurance, Vol. XVII., pp. 490 et eeq, ^ 

(q) See p. 290, ante. 

(A) As to the oaloulation of such value, see 289, ante* 

* (t) Compare Marine Insurance Act, 1906 (6 £dw. 7, c. 41), s. 71 (3). 

{k) MartineauB, Ltd. v. Eoyal Mail Steam Packet Co, (l6l2), 17 Com. 

Cas. 176; compare BuU v, Bobison (1854), 10 £xoh. 342. 

(Z) InUmaUonaU Ouano en Superphosphaedmerken v. Maeandreto {Robert) 

Co., S«09] 2 K. B. 360. 

(in) Wiener v. Wilsons cmd Fumess-Leyhmd Line, supra, at p. 802. 

i ii 2 
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freight is the sliipper of the goods (n). His liability exists jjade^ 
pendently of any charterparty (o) or bill of lading (p), since in the 
absence of anything to show the contrary (3) a contract to pay 
freight is to be implied from the mere fact that he has placed t» 
goods upon another person’s ship for the purpose of being carriea 
to their destination (r). It is therefore unnecessary to take into 
consideration the actual ownership of the goods («). The shipper 
is equally liable to pay freight, although he never owned the goods 
at all, but shipped them solely on behalf of a third person (t), 
unless the facts of the case show that he acted to the knowledge of 
the shipowner as agent only, in which case the person on whose 
behalf he acted is in reality the shipper and liable for the freight 
accordingly (a). Similarly, where the shipper is, at the time of 
shipment, the owner of the goods, he cannot, by subsequently trans- 
ferring the ownership of them before any freight has become 
payable, discharge himrelf from the liability to pay it when 
due (b), 

Where a person ships goods upon his own ship no contract to 
pay freight can be implied (c), since he is at the same time both 
shipowner and shipper (d). A person, therefore, to whom he has, 
as shipowner, transferred the ship during the course of the voyage 
cannot call upon him, in his capacity as shipper (<?), to pay freight 
when his goods have reached their destination (/). 

The existence of a charterparty, by which an obligation to pay 
freight is imposed on the charterer (//), does not, where the shipper 
is not the charterer, take away the shipper’s liability in respect of 


(n) Domett v. Becicford (1833), 6 B. & Ad. 621, following kihepard v. 
Be Bemalea (1811), 13 East, 565, and disapproving Brew v. Bird (1828), 
Mood. & M. 166 ; Fox v. NoU (1861), 6 H. & N. 630, 637 ; Dickenson v. 
Lano (1860), 2 P. & P. 188 ; Sewell v. Burdick (1884), 10 App. Cas*. 74, per 
Lord Blackburn, at p. 91 ; compare Bills of Lading Act, 1855 (18 ^ 19 
Viet. 0 . 111). 

( 0 ) See p. 293, post 
(p) See ibid. 

Iq) See, for instance, Dickenson v. Lano, supra. 

(r) Fox v. Nott, supra ; Domett v. Beokford, supra. But the liability 
of the shipper may bo modified by the terms of the oharterparty (see 
pp. 131, 132, ante), or of the bill of lading (Lewis v. M'Kee (1868), L. R. 
4 £xch. 68, Ex. Ch., where, howivor, an indorsement of a bill of lading 
without recourse ’* was jiold not to be sufficient, such an indorsement 
being unusual and not Laving been brought to the master’s attention). 

(a) Lidgeit v. Perrin (1862), 2 P. & P. 763. 

(<) Fox*v. Nott, aupra (where the shipper waa described aa agent in the 
bill of lading); Kennedy v. Qouveia (1823), 3 Dow. & Ry. (K. B.) 603 
(where the ageiit was not so described). The real owner is also liable as 
undisclosed principal (Sewell v. Burdick, aupra, per Lord Blackburn, at 
p. 91). 

(o) Dickenaon v. Lano, aupra, 

(5) Bills of Lading Act, 1856 (18 dc 19 Viet. c. 111). 

( 0 ) But freight may be reserved by the bill of lading (Weguclin v. Cellier 
(1873). L. R. 6 H.L. 286). 

(d) It is immaterial that he is not the owner of the goods (Mercantile 
Bank v. Gladstone (1868), L. R. 3 Exch. 233). 

(e) MiUer v. WoodfaU (1858), 8 £. & B. 493. 

( f\ Mercantile Bank v. OUidatone, supra, 

(g) See p. 103, ante, pp. 293, 294, poet 
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fr«ght(A)» unless, from the circumstances of the ease, it is dear Ssor.a 
that the shipper has contracted solely vrith the charterer (t). ItoPiF'' 

^ 401« The liability of the shipper is not affected by the issue of a Froiitbt^ 

bill of lading unless it contains a cesser clause (k). It is immaterial ~ 

whether under the bill of lading the goods are made deliverable to the buuf lading, 
shipper himself (2) or to a third person (m), since in both cases the 
contract of carriage is made with the shipper alone (n). The shipper 
cannot, therefore, by any subsequent dealings with the bill of lading, 
defeat the shipowner’s right as against himself to demand payment 
of the freight (o). The effect of such dealings may be to give the 
shipowner an additional right to demand payment from a third 
person (p), but the shipper’s liability remains unchanged (fj') ; nor 
is his liability taken away by the insertion of a term in the bill of 
lading expressly providing for payment of the freight by the person 
who takes delivery of the goods (r). Such a term is inserted for 
the benefit of the shipowner, who is thereby entitled to withhold 
delivery until payment; it is not intended to exonerate the 
shipper from liability. Its effect is merely to give the shipowner 
an option to demand payment from the person to whom he delivera 
the goods {a). He is not, as against the shipper, bound to exercise 
his option, and the shipper remains liable, notwithstanding that the 
shipowner has delivered the goods without demanding payment of 
the freight from the consignee (6). Payment of the freight by the 
consignee, however, discharges the shipper from any further 
liability (c) ; and he is equally discharged where the shipowner 
indicates his intention to discharge him by his conduct in giving 
exclusive credit to the consignee {d) or otherwise (c). 

402. Where the ship on which the goods are carried is working Liability of 
under a charterparty, the liability to pay the freight reserved by charterer. 


{h) But the shipper is only liable for the freight due under his own 
contract, unless the charterparty is incorporated ; see p. 171, ante. 

{i) Smidt V. Tiden (1874), L. R. 9 Q. B. 446, where the defendant had 
paid freight to the charterer in ignorance of the plaintiff's rights. 

(k) As to the effect of a cesser clause, see pp. 133, 134, 

(i) Penroee v. Wilks {11 dO),citQd in Abbott on Shipping, 5th ed., p. 281 ; 
14th ed., p. 683; Fox v. NoU (1861), 6 H. & N. 630, 037. 

(to) Shepard v. De Bernales (1811), 13 East, 666; Sanders v. Vanzeller 
(1843), 4 Q. B. 260, 277, Ex. Ch.; per Paukb, B., at p. 288, disapproving 
Drew V. Bird (1828), Mood. &; M. 166, and Moorsom v. Kymer (1814), 2 
M. & S. 303 ; compare Tapleyy. Martens (1800), 8 Term Rep. 451 ; OhrUty 
T. Bow (1808), 1 Taunt. 300. 

(n) Domett v. Beekford (1833), 5 B. Ad. 521. 

(o) Fox V, NoU, supra. 

(p) See p. 205, post. 

( j) Fox V. NoU, supra. 

(r) D&meU v. Beekford, following Shepard v. De Bernales, supra, wd 
disapproving Drew v. Bird, supra. 
x(«i) DomeU v. Beekford, supra. 

(6) Shepard v. De Bernales, supra ; DomeU v. Beekford, supra. 

(c) Anderson v. HtUies (1852), 12 C. B. 409. 

(d) Tobin v. Crawford (1842), 9 M. 5c W. 716, Ex. Ch. 

(a) Strong v. Hart (1827), 6 B. & C. 160 (where the master took a bill from 
the Gonrignee) ; Marsh v. Pedder (1816), 4. Camp. 257. 
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ttMtr i. th 0 charterpar ty (/) falls, in the firat instance, npon the eluuterer^ 

This liability depends upon the speeidi contract oontiaMd hi •‘W 
'HHatef charterparty. by the terms of which it is regulated chd, is 
IM^t. personal to the charterer (t). An assignment of the beneftt in a 
charterparty to a third person (k) does not of itself, therefore, defeat 
&e shipowner’s right to claim payment of the chartered freight 
from the charterer (1). To have this effect the assignment must 'be 
assented to by the shipowner (m) ; and, in addition, it must be 
manifest, from the terms of his assent, that he has accepted the 
substitution of liability, and not merely agreed to the performance 
of the charterer’s obligations by the assignee (n). 

Ownenhip in accordance with the same principles the charterer’s liability to 
ot goods pay the chartered freight does not depend upon his relation to the 
imiiMteriai. goodg Jq respect of which it is claimed (o). The fact that he 
shipped them as agent only on behalf of their owner is 
immaterial (p), if his liatility under the charterparty is otherwise 
clear (g). It is equally immaterial that the goods were shipped by 
a third person and not by the charterer himself (r). It therefore 
follows that the existence of an alternative liability in a third 
person to pay freight equivalent to that reserved by the charter- 
party, as, for instance, where such person is the actual shipper (a) 
or holder of the bill of lading (t), is to be disregarded. The 
charterer is not entitled to insist upon the shipowner enforcing such 
alternative liability against another rather than against him (a), and 
is not discharged by the shipowner’s failure to do so (b). He is, 
however, entitled to the benefit of any payment made to the ship- 
owner by any other person liable to pay for the carriage of the 
goods (c). 

Ceweroifuuc. 403. Where the charterparty contains a cesser clause (d) the 
liability of the charterer to pay chartered freight is intended to 

(/ ] As to the liability of the shipper, see p. 292, ante. 

(i) Shepard v. D« Bermles (1811), 18 East, 606 ; Christy v. Bow (1808), 
1 Taunt. 300 ; and see p. 103, ante. 

(h) As to the effect of a cesser clause, see Bansen v. EarroU Brothers, 
[1804] 1 Q. B.*612, C. A. ; and pp. 133, 134. ante. 

(i) As to when the holder of the bill of lading is to pay freight as per 
charterparty, see p. 176, ante : and the Jiext, infra. 

(Ic) As to assignments of charterpaxties, see Dimeeh v. Oprlett (1858), 
12 Moo. P. C. C. 190. 

(l) Ibid., at p. 223. 

(m) ihid. 

(«) See title Contbaot, Vol. VII., p. 496. 

(o) See the cases.in which' it is contemplated that the ship is to be 
sub -let, such as, for instance, London Transport Co. v. Treehmann Brothers, 
[1004] 1 K. B. 636, C. A. ; Batli Brothers v. Paddington Steamship Co. 
(1000), 6 Com. Cas. 124. 

(p) Compare Cooke v. Wilson (1856), 1 C. B. (n. s.) 16%, 

^ to agents entering into charterparties, see, further, p. 80, ante. 

(f) Christy v. Bow, supra. 

(s) Penrose v. WiBcs (1790), cited in Abbott on Shipping, 6tb ed., p. 281 ; 
14th ed., p, 683,. 

(t) Shepard y. De Bemcdee, supra, 

(o) Ibid. 

byDon^r, Be^fyrd,!supra. 

(e) Taptey r. Afarleus (1800), 8 Tew 5ep, 461. . ,,i 

(d) See pp. 133, 134, ants. 
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the preearibed ougo has been aiih)peQi(e^ He id set 
taeeasuily^ however, dieohu-gM whoSy from hu Uftbuity, ainee the 
extent of hia diacharge dependa upon the scope of '^e eeaaer dettw 
and the manner in which its stipalations have been diaeharged(/}i ^tvWIte 
Mor^er, the effect of a ceaaer olanae, when folly operative, is only 
to discharge the ohmrterer from hia liability aa aucb. If at the 
same time he is liable in another capacity, as, lor instanee, where 
he holds the bill of lading, his liability in that capacity temaini 
nnohanged (< 7 ). 

404. The consignee is not, as such, liable to pay freight, since where 
he is not a party to the contract of carriage (h). Where there is a consignee 
bill of lading in which he is named as consignee, or which has been 
indorsed to him, he is by statute expressly made liable to pay freight 
as if he were a party to the contract contained in the bill of lading, 
provided that the property in the goods carried has passed to 
him (t). His statutory liability, however, depends upon his owner- 
ship of the goods, and does not arise where, though he is named 
as consignee in the bill of lading, or where he becomes indorsee 
thereof, the property in the goods does not pass to him thereby (^)l 
Snoh a consignee is an agent only, whose duty it is to take delivery 
on behalf of the owner of the goods ( 1 ). Since, however, the 
shipowner has a right to withhold delivery until the freight has been 
paid (m), the receipt of tho goods by the consignee in such a case, 
though it does not of itself create any obligation to pay freight (n), 
may amount to evidence of a new contract, distinct from the 
contract of carriage, whereby the consignee, in consideration of the 
shipowner giving up his hen, agrees to pay him the freight ( 0 ). 

Whether this new contract exists or not is a question of fact, to be 
determined by reference to the circumstances of the particular 


(«) See p 133, ante. 

if) See p 133, ante 

( 7 ) Compare QuUtaehen v. Stetnart Btoikert (1684), 13 Q B. D. 317, C. A. 

(h) Scmders V. Vameller (IMB), i Q B 200, Ex. Ch. But he may make 
himself liable by express contract {Kennedy v. Qouteia (1823), 3 Dow. & By. 
(K. A.) 603), or he may be liable as undisclosed principal of the shipper 
(SmeeU r. Bvrdiek (1884), 10 App. Cas. 74, pSr Lord Blackburn, at 
p. 91). 

({) BiUs of Lading Act, 1865 (18 & 10 Viot. c 111), s. 1 ; sec, farther, 
p. 104, ante He is no longer liable if ho has indorsed the bill of lading 
with the intention of passing the property in the goods ; seo pp 105, 166, 
akte. 

(k) BeiveU v. Bnrdtek, supra, where tho bill of lading had been pledged. 

({) TFord V. FeUon (1801), 1 East, 607 ; Amos V. Tempetlo^ (1841), 
8M. &W 708. 

(m) See p 283, ante 

(») Moorsom v. Kymer (1814), 2 M & S 303 ; Finder v. Wwfe (1814), 
6 Taunt. 612 ; Whtte <9 Co, v. Fumese, Wtihyd! Oo., [1896] A 0. 40. 

( 0 ) Ooek V. Taylor (1811), 13 East, 399; Bobbin v. Thomion (1608f, 6 
Esp. 16 ; Bougal r. Kemble (1826), 3 Bmg. 383; Benteriit T.Suding (1830), 
lElMyd. & M. 611 ; Sanders r. Vaneetier, supra, followed in Eoongv. Mostler 
(1866), 6 £. 6e B 756, Ex. Ch. ; Kemp v. Olark (1848), 12 Q. B. 647 ; AtlM 
V. Cottart (1883), 1! Q. B. D. 782 ; compare Biberts v. HoR (16861, 2 Shew. 

ArtaOav.SnutUfieee (17^), 1 Esp. 28; Smur^wailet.W^inKllSSt), 
11 O. B. (N. 8 ) 84!2, per Erlb, C.J , at pp 847, 849. The same pttneiple 
a^Oee to demurrage {Stindt V. Boberte (1848), 6 Dow. 8 c L. 460) ; etes^ 
iftotson V. Pegg (1861), 6 H. 8 t N. 298. 
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case (Ip). The conduct of the coneignee, and in particulair his 
previous dealings with the shipowner (;), and, perhaps, his usual 
coarse of business (r), must be such as to lead to the inference that 
bis receipt of the goods was in pursuance of the new contract, and 
not merely in discharge of hie duty to his principal (a). Though 
the receipt of the goods may, in the absence of any explanation, be 
sufficient (t), no such inference is to be drawn where, at the time 
when the consignee received the goods, he was known by the ship- 
owner to be acting as agent for their owner and the delivery was 
made to him in that capacity (a). 

The statute does not apply where there is no bill of lading (b). 
In such a case, however, the conduct of the consignee in taking 
delivery of the goods may lead to the inference that, in consideration 
of the delivery, the consignee has contracted to pay the freight (c). 

405. A person to whom the bill of lading is indorsed and who 
takes delivery under it (d) is, by statute, liable to pay freight to the 
shipowner, provided that the effect of the indorsement (e) is to pass 
the property in the goods carried (/). If the property in the goods 
does not pass to him he incurs no liability merely by reason of the 
indorsement (g), though, by reason of the circumstanMs attendant 
upon his receipt of the goods, he may render himself liable under a 
new contract in the same way as the consignee (A). 

Sub-Seot. 2 . — The Person to whom Payment ehonM he Made, 

406. The shipowner is the person who is primarily entitled to 
receive the freight, since tlie goods have been carried upon his ship (i), 


(p) Alien V. OoUart (1883), 11 Q. B. D. 782; Palmer v. Zarifi Broihere 
(1877), 3 Asp. M. L. C. 640. As to the effect of delivery of the goods 
being taken, not under the bill of lading, but under an order addressed to 
the sh^owner, see Wilson v. Kymer (1813), 1 M. & S. 157. 

(q) Wilson v. Kymer, swpra ; Coleman v. Lambert (1830), 6 M. & W. 602. 

(r) Dickenson v. Lano (1860), 2 F. & F. 188. 

(«) WkUe <£; Co, v. Furness, Withy db Co., [1895] A. C. 40. In this case 
the liability for freight continues though the agent has paid over the 
proceeds of the goods to the principal (Bell v. Kymer (\%\4k), 6 Taunt. 477). 

(t) Sanders v. VanzeUer (1843), 4 Q. B- 260, Ex. Ch. 

(а) Ward v. FeUon (1801), JUEast, 607; Amos v. Ten^erley (1841) 
8 M. & W. 798 ; compare Wnite <fc Oo, v. Furness, Withy <9 (7o., 
swpra, 

(б) The Bills of Lading Act, 1856 (18 & 19 Viet. c. Ill), deals only with 
bills of lading. 

(e) Compare WU^on v. Kyiner, supra, 

(d) He is not liable if he indorses the bill of lading to another indorsee ; 
see pp. 166, 166, ante, 

(e) See p. 168, ante, 

(f) Bills of Lading Act, 1855 (18 & 19 Viet. c. Ill), s. 1. 

(0) Sewell V. Burdick (1884), 10 App. Cas. 74. 

(a) See p. 164, ante. 

(1) Atkinson v. Cotesworth (1826), 3 B. & C. 647 ; Walshe v. Provqn 
(1853), 8 Exoh. 843. If the freight is expressly made payable to a thud 
person, and not to the shipowner, in an action to recover it brought in 
the name of the shmowner payment to the shipowner or master is no 
defence (jETmlkner v. Venus (1859^ 12 Moo. P. C. C. 361, 399). The receipt 
of freight by the oblige of a bottomry bond is in law a receipt by rae 
shipowner (Benson y, (TAfipmon (1849), 2 H. L. Cas. 699). 
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and the right to receive freight is one of the incidents of o wnershq* ^***’*’ *> 

Payment need not be made to the shipowner himself ; it is suffident nui Vif- 
if it is made to an agent authorised to receive it (1). The master BUM'Sf 
has an implied authority to receive payment of the freight (m), and, 
when the ccmtract under which it is payable is contains in a bill of 
lading signed by him (n), he may, as being a paVty to the contract (o), 
sue the person liable to pay it (p) ; he cannot, however, claim to 
receive it as against the shipowner (q), who may at any time revoke 
his authority to receive it, either expressly (r) or impliedly, by 
appointing another person as his agent in that behalf («). 

407. Where the ship on which the goods are carried has been Where ship is 
chartered from the shipowner, there are two classes of freight which chartered, 
call for consideration, namely, the freight reserved under the charter* 
party and the freight payable under the bill of lading (t). As 
regards the shipowner's right to receive from the charterer the 
chartered freight, no question arises (a). Where, however, the bill 
of lading is in the hands of a third person, who is liable, as holder, 
to pay freight (6), payment of the bill of lading freight may be 
claimed both by the charterer and by the shipowner. As againeft 
the charterer the right of the shipowner depends upon whether he 
can establish the existence of a contract between himself and the 
holder of the bill of lading, under which he is entitled to receive 
the bill of lading freight (c). If the charterparty amounts to a 
demise (d), the contract under the bill of lading is made with the 
charterer, and the shipowner cannot tlierefore claim the freight (e), 

(A.) A part-owner may sue for tlie freight on behalf of himself and the 
other part-owners {De Hart v. Stephenson (1870), 1 Q, B. D. 313). But a 
part-owner who objects to a particular voyage is not entitled as against the 
others to any of the freight earned on that voyage (Boson v. Sandford 
(1089). Garth. 68). 

(1) The Edmond (IH60), Lush. 211. As against the shipowner a ship’s 
husband who is authorised to receive freight may deduct his disburse- 
ments (Harris v. Reynolds (1856), 4 W. R. 278); but an agent of the 
ship’s husband cannot as against the shipowner deduct a debt due to 
himself from the slup’s husband ( Walshs v. Provan (1853), 8 Exoh. 843). 

( 9 ») Shields v. Davis (1815), 0 Taunt. 65. 

(n) As to the master signing bills of lading, see pp. 153 et seq., ante. 

(o) It is otherwise where he signs the bill of lading in pm-suance of a 
stipulation in the charterparty, since he is in the position of an agent only 
(Bepetto V. Millar's Karri and Jarrah Forests, Ltd., 11901] 2 K. B. 306; 
compare Zwilchenhart v. Henderson (1854), 9 Exoh. 722). 

(p) Brouneker v. Seoii (1811), 4 Taunt, 1; Isherg v. Bowden (1853), 

8 Exch. 852; Seeger v. Duihie (1860), 8 C. B. (N. s.) 46, 72, Ex. Oh. ; 
compare Shepard v. De BemaUs (1811), 13 East, 566. 

(q) Atkinson v. Cotesworth (IH25), 3 B. & C. 647. As to the master’s 
right of lien against the freight, see p. 62O,jpo0t. 

(r) Atkinson v. Cotesworth, supra : WiTkins v. Mure (1784), 1 Cox, 

Eq. Cas. 150 (where the notice was given by the shipowner’s assignee^ in 
banknmtcy). 

( 0 ) The Edmond, supra. 

See p. 171, onto. 

(a) See p. 103, ante. 

(b) See p. 164, ante. 

(fl) See p. 170, ante. 

. (d) See pp. 169, 170. ante. ■ _ 

(s) Marquand v. Banner (1856), 6 £. &; B. 232, as explained in (iRskUon 
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In any other case the bill of lading ia usnally 
’ Pay- a contract xrith the shipowner, since, notwithatandiil^ the exiatetfeib 
' . leant of of the oluirterparty, the oontract of earriage is, aa a geneaml role, to 
VMghb be regarded, so far as the holder of the bill of lading is cOoeefoed,- as 
made between the shipowner and himself (/). At the same time, as 
between the shipowner and the charterer, their respective rights 
depend upon the terms of the oharterparty (gt). The shipowner, 
therefore, may, according to the cireamstances of the case, be 
entitled to retain the whole of the bill of lading freight for his own 
benefit (k), or he may be bound to account to the caterer for at 
least some portion of it (i). In the latter case, the charterer may 
give notice to the holder of the bill of lading not to pay the ship- 
owner the portion due to himself, and thus deprive the shipowner of 
his right to'claim the whole (k). 

408 . Where goods are carried on a chartered ship under a bill of 
lading, the charterer is not entitled to claim payment of the freight 
due under the bill of lading from the person who may be liable to 
pay it as consignee or holder of the bill of lading (f), unless the 
charterparty is a complete demise, or it appears from the form of 
the bill of lading that the contract of carri-vge contained therein was 
made with the ^arterer and not with the shipowner (m), or unless 
the existence of a special oontract to pay the freight to the charterer 
is established (n). 

Sale of ship. 409 . Where, after entering into a contract of carriage, the 
shipowner sells the ship upon which the goods are being carried, 
the purchaser becomes, in the absence of express contract, entitled, 

T. Middleton (1857), 2 C. B. (n. d.) 134, and Wehner^* Dene Steam Shipping 
Co., [1905] 2 K. B. 92. 

(fl WasUoaUf Steamship Co. v. Neale {T. B.) & Co. (1902), 86 L. T. 266 ; 
Bee p. 170, amte. As to when the bill of lading iB a contract with the 
charterer, see the text, infra. Ab to the amount of freight payable by the 
holder of the bill of lading in case of a difference between the bill of lading 
freight and chartered freight, see p. 171, ante. 

(^) Contrast Marquand v. Banner (1856), 6 E.‘ &; B. 232, and JanenUky v. 
Langridge (Henry) d; Co. (1895), 1 Com. Cas. 90, with Ohriatie v. Lewis (1821), 
2 Brod. & Bing, 410, and The Cqgiada (1897), 13 T. L. R. 238. 

(i!^) Broadhead ▼. Tnle (1871), 9 Maoph. (Ct. of Sess.) 921. 

(i) Marquand v. Banner j supra. Where the charterparty docs not apply 
to goods carried on deck, the freight due in respect of such goods belongs 
to flje shipowner and not to the oSarterer (Neia v. Bidley (1854), 9 Exon. 
677). See also Hoyfand & Co. v. Qrdhcm ds Co* (1896), ] Com. Cas. 274, 
where the shipowiier and shipper entered into a new contract at a higher 
rate of freight than that agreed between charterer and shipper, and it 
was held that the shipowner was bound to account only for the diffeienee 
between the ohartefed freight and the freight originally agreed upon 
l^ween the charterer and the. shipper. 

(%) Michenson v. Begbie (1829), 6 Bing. 190. 

(l) See note (/), suwa. 

(m) Michenson v. Beghie, supra; ZwHehenbari r. Henderson (1854), 
9 £xch. 722 ; Ma/rquamav. Banner, supra ; Mitchell v. Bitm (1874), 1 R. 
(Ot. of S^s.) 900. 

(t|0 Samuelf Samuel <9 Co, v West Hartlepool Steam Naoigaiion Co (1906), 
11 (jom. Cas. 115; Harrison r. Huddersfield Steamship Co, (1903), 19 
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as £roiii the date el the Bale(e), to receive ali beight which w thik 
in ooorsa of being earned by the ship and which does nothdenaw 
payable till afterwards (p). At the time when the freight falls doe 
the parehaser is in fact the owner of the ship, and takes the freigM 
as being incidental to the property in the ship (q), . Payment of the 
freight to the purchaser by the person liable is therefore a valid 
payment (r), though the contract under which it is payable does not, 
strictly speaking, pass with the property in the ship («), but regnires 
to be expressly assigned (0> 

410 . A transfer of the ship by way of mortgage (a) does not of 
itself entitle the mortgagee, as against the mortgagor, to claim the 
freight earned by the employment of the ship (i). The mortgagor 
BO long as he remains in possession, is not divested of his rights ap 
owner, and his right to control the employment of the ship and to 
receive the freight to be earned thereby therefore continues (c). 
By the mortgage, however, the mortgagee is empowered to take 
possession (^). Upon taking possession he becomes owner of the 
ship to the exclusion of the mortgagor, and is entitled as such to 
claim payment of the freight («). His right to the freight depends, 
not upon the existence of the mortgage (/), but solely upon 
the fact that he is in possession as owner at the time when the 
freight becomes payable (g). Any payment of freight made to the 
mortgagor by the person liable to pay it is valid as against 
the mortgagee, if made before the mortgagee takes possession (/z). 
It is therefore necessary, for the purpose of acquiring a right to the 
freight, that the mortgagee should actually take possession (t), or, 


(o) Lindsay v. Gibbs (1856), 22 Beav. 622. 

ip) Morrison v. Parsons (1810), 2 I'aunt. 407. As to the caso of a 
person shipping goods on his own ship and transferring the ship in the 
course of voyage, see p. 292, ante. 

iq) Case V. Davidson (1816), 5 M. &; S. 79, pe) Lord Elljanborough, at 
p. 82. 

(r) Morrison v. Paarsons, supra, 

(8) Splidt V. BowUs (1808), 10 Bast, 279. 

it) Under the Judicature Act, 1878 (36 Si 37 Viet. c. 66), s. 25 (6) ; see 
title Choses in Action, Vol. £V., pp. 367 ei seq, 

(a) As to mortgages of ships, see p. 23, ante, A mortgagee of shares in 
a ship has no right to freight, but only to his mortgagor'^ sliare of the 
profit {Alexander v. Simms (1854), 5 l)e G. M. Sc G. 57, C. A.). 

(d) l^e the cases eited in notes (c) — (It), infra, 

(o). KeUk Y. Burrows (1877), 2 App. Cas. 636 ; Wilson v. Wilson (1872),. 
It. 14 Eq. 32. 

(d) See pp. 24, 25, anU, As to the right to repudiate a chartorpatty 
which impairs his security, see Law Guarantee and Trust Soeiefy Y. tSussian 
Bank for Foreign Trade, [1905] 1 K, B. 816, 0. A- 

(s) Qumm y. Tyrie (1865), 6 B. & S. 298, £x. Ch. t r* Qamtphell 

(1887), 57 L. J. (Q. B.) 79 ; Gibson v. Ingo (1847), 6 Hare, ll2 ; wnOp&re 
Dean v. M^Ohie ( 1826), 4 Bing. 45 ; Kerswill v. Bishop ( 1832), 20r. & J. 529. 

if) Willis Y. Palmer (1859>, 7 C. B. (N. 3.) 340. 

*(< 7 ) Keith V. Burrows, supra, per Lord Cairns, L.C., at p. 646. 

(A) Willis V. Palmer supra; Essarts v. W^imey (1909), 88 L. T. iOt, 
C. A. ; Wilson v. Wilson, supra ; The BenweU Tower (1886>r 72 B; T. 
484; eompunJBeUast Haihour Commissionefs Lawthen hVliUh. 

BtMu •. ' ^ /' 

(4). As to wha4 is< meant by taking poaseasi<mA.ase pi 26, onfau 
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at least, that he should do some act equivalent thereto (A?). Where 
the ship is at sea, notice to the consignee, as holder of the bill of 
lading, that the mortgagee intends to take possession and to collect 
the freight himself is sufficient, provided that the mortgagee 
completes his right by taking possession as soon as possible (Q. 

The freight to which the mortgagee becomes entitled is the 
freight which is payable in respect of the goods on board the ship 
at the time when he takes possession (m). He does not succeed to 
the contractual rights of the mortgagor, but only to his rights as 
shipowner (n). Any freight, therefore, which may still be owing in 
respect of goods carried on a former voyage does not pass to the 
mortgagee in possession (o). Even the freight which has been 
earned on the voyage in the course of which he takes possession 
does not pass to him if before he does so the goods have been 
delivered to the consignee ( p). Where, however, he takes possession 
before the delivery is complete, he may be entitled to receive the 
whole freight, including the freight for the portion already 
delivered, if, on the construction of the charterparty or bill of 
ladiTig, the court is of opinion that no freight is payable until the 
whole of the goods has been delivered ((?). 

Though the mortgagee cannot, on taking possession, avail himself 
of the contractual rights of the mortgagor against the consignee, 
but must rely upon nis lien over the goods, he is nevertheless 
bound, as against the consignee, by the terms of the contract of 
carriage (r). He cannot, therefore, claim to be paid freight at a 
higher rate than that which the consignee agreed to pay (s), and 
must allow the consignee credit for all payments made on account 
of freight, whether by way of advance freight (0 or otherwise (a). 
Such payments must, however, have been made in accordance witli 
the terms of the contract of carriage ; no credit need be given for 
payments which fall outside its terms and are made in pursuance 
of a separate arrangement with the mortgagor (/;). 

411. The right of a mortgagee to take possession of the ship 


(A;) Gardner v. Cazenave (1866), 1 H. & N. 423 ; Beynon v. Oodden (ISIH), 
3 £x. D. 263, G. A. (where the mortgagor, w)io was part-owner and ship’s 
husband, was removed from his office aa ship’s husband by the mortgagee 
and the other part-owners in oonuurronce). 

{1) Busden v. Pope (1868), L R. 3 Exch. 269 ; Wilson v. Wilson (1872), 
L. R. 14 Eq. 32. 

(w) Chin/nery v. Bhekbume (1784), 1 Hy. BL 117, n. ; Oumm v. Tyrie 
( 1865), 6 B,. & S. 298, Ex. Ch. The mortgagee has priority over a creditor 
for necessaries (Johnson v. Blacky The “ Two Ellens^* (1872), L. R. 4 P. C- 
161). As to priorities, see pp. 301, 302, 303, post 
(n) Keith v. Burrows (1877), 2 App. Gas. 636. 

(0) Shillito V. Biggart, [1903] 1 K. B. 683. 

(p) Ohvnnery v. Staolcbume, supra, 

Jiq) Brown v. Towner (1866), 3 Ch. App. 697, 

‘(r) Keith v. BurrowSf supra, 

(s) Ibid, (where the rate of freight was nominal) ; Brown v. North (186^, 
8 Exoh. 1. 

{t) Tanner v. Phillips (1872), 1 Asp. M. L. C. 448. 

(a) The Sdlacia (1862), Lush. 646. 

(b) Tanner v. PhUlipSy supra (where the charterer advanced a greater 
sum than that allowed by the eharterparty, and was held entitled to 
deduct from fireight the amount allowed by the charterparty and no more). 
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and claim payment of the freight is not restricted to the case 
of the first mortgagee (c). The right of the first mortgagee is Tbe Fay- 
paramount (d) ; but, subject thereto and to the rights of any prior of 

incumbrancers (c), any subsequent mortgagee has, as against all Freight, 
other persons, a right to take possession, which right he may 
enforce, if necessary, by obtaining the appointment of a receiver (/). 

412. Where during the course of the voyage the ship on which Whcninaurern 
the goods are being carried suffers a constructive total loss and is cntiti^ to 
abandoned to the insurers on Bhip(<y), any freight which may 

become payable by reason of the ship being able to carry the goods 
to their destination (h) belongs to the insurers (i), since the effect of 
the abandonment is to place them, to this extent at least, in the ' 
position of the shipowner (A). If, however, the freight cannot be 
earned owing to the extent to which the ship is damaged, the rights 
of the shipowner against the persons who may be responsible for the 
loss of freight do not pass to the insurers on ship (Z), but to the 
insurers on freight, if any (vi) ; nor can the insurers on ship claim 
the freight if it is earned by the shipowner exercising his right of 
transhipment and forwarding the goods by another ship to their 
destination (n). 

The insurers are, like other transferees of the ship, bound, as 
regards their claim for freight, by the contracts of the shipowner (o). 

Where, however, the goods which are being carried on the ship 
belong to the shipowner, and after the abandonment are carried to 
their destination on the same ship, the insurers, though they cannot 
claim freight on the whole voyage, are entitled to be paid at the 
usual rate for the use of the ship from the place where she was 
abandoned to her destination (p). 

413. Where the freight has been legally assigned by the Af^BignmcHt 
shipowner it is payable to the assignee ((?). The shipowner is freight, 
entitled to assign the freight at any time during the subsistence of 

(0) As to mortgagees of ships, see p. 26, anU. 

(d) Liverpool Marine Credit Co. v. Wilson (1872), 7 Ch. App. 507, ver 
James, L.J., at p. 611. 

(«) Liverpool Marine Credit Co. v. Wilson, supra. 

(/) Ihid. ; Bum v. Herlofson and Siemensen, The Faust (1887), 68 L. T. 

722, C. A. 

(j) As to abandonment, see title Insurance, Vol. XVII., pp. 486 «« seq. 

(h) As to the position if the ship is unable to proceed, see p. 236, ante. 

(1) Case v. Davidson (1816), 6 M. & S. 79 ; Stuart v. Greenock Marine 
Insurance Co. (1848), 2 H. L. Cas. 159; eee Keith ^7. Burrows (1877), 2 App. 

Cas. 636, per l^rd Blackburn, at p. 657. 

(h) As to the position of the insurers on abandonment, see Marine 
Insurance Act, 1906 (6 Edw, 7, c. 41), s. 79 (1); Elgood v. Harris, [1806] 

2 Q. B. 491, per Collins, J., at p. 494. 

(1) Sea Insurance Co. v. Hadden (1884), 13 Q. B. D. 706, C» A. 

(w) Ibid. ' 

(ft) Rickie V. Eodocanaehi (1859), 4 H. & N. 455. 

lo) An abandonment is equivalent to the sale of the ship (Case v. David~ 

Son, supra, per Abbott, J., at p. 87). 

(p) Miller V. Woodfall (1859), 8 £. dc B. 493. 

Iq) Boyd v. Mangtes (1849), 3 Exch. 387. As to the rights of assignor 
and assignee inter se, see Curtis v. Auber (1820), 1 Jac. £ W. 520. For 
forms of assignment of freight, see Encyclopedia of Forms and Precedents, 

Vol. XIV., pp. 121, 676. 
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^ the contract under which it is payable, whether before <r) or afMl: (s) 
ThiiFaj^ it has become due. He may also assign future freight, that is to 
IWA of say, the freight which the ship may earn on future voyages as to 

ftelght which no contracts have been made at the date of the assignment (t). 

6et-ofl. Since the assignment is subject to equities (a), the assignee tokes 

the freight subject to the right of the person liable to pay it to 
set off any debts due from the shipowner to himself at the time 
when notice of the assignment was given (b). Where, however, the 
assignee is in a position to exorcise a lien for the freight (c), the 
set-off cannot be made available (d) ; nor is it available where 
the debt in respect of which it is claimed did not accrue till after the 
date of the notice (e). 

Equitable If the assignment is equitable only, the assignee, though entitled 
assignment, to call upon the shipowner to account for any freight which he may 
have received (/), cannot claim payment of the freight from the 
holder of the bill of lading, unless he has given him notice of the 
assignment (//). By thus giving notice the assignee will defeat 
the claim of any prior equitable assignee who has failed to do so (ft). 
Such notice is, however, ineffectual against a subsequent legal 
assignee (t), or against a person who claims the freight by notice of 
a subsequent sale (ft) or legal mortgage (!) of the ship. As against 
a second mortgagee of the ship, on the other hand, an equitable 
assignee of the freight, who has perfected his title by notice before 

(r) Douglas Y, liusitell {ISSl), 4 Sim. 524; (1833), 1 My. &K. 488 (where it 
was held tuat the subsequent bankruptcy of the shipowner did not affect 
the position of an assignee who had perfected his assignment by notice ) ; 
Liverpool Marine Credit Co. v. Wilson (1872), 7 Ch. App, 507. 

(s) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6) ; see title OiiosES 
IN Action, Vol. IV., pp. 367 et seq. 

(() Leslie v. Outhrie (1835), I Bing. (n. c.) 697; Lindsay v. Gihhs (1856), 
2/2 Beav. 522; see, contra, Eohinson v. Macdonnell (1816), 5 M. & S. 228. 

(a) Judicature Act, 1873 (36 &; 37 Vict. c. 66), s. 25 (6) ; see title Choses 
IN Action, Vol. IV., pp. 367 et seq. 

(5) Wilson V. Oahriel {18^3), 4 B. &; S. 243 ; compare The SdLacia (1863), 
Lush. 645 ; The Standard (1857), Sw. 267 ; but sec Boyd v. Mcmgles (1849), 
3 Exch. 387, where the freight was payable in full, the agreement between 
the shipowner and the cargo owner as to sharing of profits and losses not 
coming into operation till after payment of freight. As to set-off generally, 
see title Set-off and Counterclaim, VqJ. XXV., pp. 484 et seq. 

(c) See p, 283, ante. 

id) Weguelin v. Cellier (1873), L. R. 6 H. L. 286. 

(s) Compare De Pothonier v. l)e Mottos (1858), E. B. & E. 461. 

if) Willis V. Palmer (1859), 7 C. B. (N. s.) 340. 

(p) The action must, strictly speaking, be brought in the name of the 
assignor {De Pothonier v. De Mottos, sv/pra); but see title OnosES in 
Action, Vol. lY., pp, 301 et seq. 

(ft) Compare Be pride of Wales and Annie Lisle (Mortgagees) (1867), 16 
Li. T. 606. 

(Q Judicature Act, 1873 (36 & 37 Vict, c. 66), s. 25 (6). 

(ft) Lindsay v. Gibbs (1856), 22 Beav. 522. 

(V) Brown v. Tanner (1868), 3 Ch. App. 597 ; Wtlson v. Wilson (1872). 
Lu R.44 Eq. 32 ; Liverpool Marine Credit Co. v. Wilson, supra (where the^ 
legal mortgagee was given priority in respect of farther advances made 
after the assignee of freight had given notice). But the mortgagee must 
have taken possession ; see The BewweU Tower (1895), 72 L. T. 664 (whore 
the first mortgagee became assignee of the freight after the secondmorigage^ 
and was held entitled to retain the freight paid to him under the assign- 
ment, neither mortgagee having taken posBession). 
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the eeoond mortgagee has done so, takes priilitj, sino'e the iateref^ 
of both are equiteMe (m). 

A legal assignee of the freight, though he is not deprived of his 
ri^ht to receive the freight by a subsequent sale or mortgage of the 
ship (n), odhnot claim it when the assignment was made after the 
sale of the ship, since the assignor has no right to receive the freight, 
and therefore nothing passes by the assignment (o). If, however, 
the ship only is mortgaged, a subsequent legal assignment is not 
wholly inoperative, since it entitles the assignee to the freight, 
unless the mortgagee takes possession ( p). As soon as the 
mortgagee takes possession any freight remaining due becomes 
payable to him (q), and the assignment is therefore to that extent 
defeated (r). 




Aaov:*. 

JfTVIglll. 


flfleot of salo 
or mor^gBgo 
of ship. - 


414. A person who has a maritime lien against a ship, such as, ifarltime 
for instance, a lien for damage arising out of collision («) or for 
wages (a), has the same lien against the freight. Similarly, the 
obligee of a bottomry bond which includes the freight has a lien 
against the freight, and payment to him discharges the person 
liable as against the shipowner (6). • 


Sub-Sbot. 3. — ir/icn tJie Freight ia Fay able, 

415. The bill of lading usually provides that the freight is to be Pajable oo 
paid on delivery of the goods to which it relates (c). This provision 
is unnecessary, as, in the absence of any stipulation to the con- 
trary (d), freight is by law payable on delivery (e). The shipowner 


(m) Liverpool Marine Credit Co, v. Wilson (1872), 7 Ch. App. 607, per 
James, L.J., at p. 511 ; compare Lindsay v. Oibbs (1856), 22 Beav. 522, 
where twenty- four shares in the ship were sold to one person and the 
remaining forty to another person beforo the date when the freight was 
assigned, and it was held that the assignee of freight, though postponed 
to transferee of the twenty-four shares, who had registered before the 
assignment of freight, had priority over the transferee of the forty shares, 
who did not register till afterwards. 

(n) The Bewwell Tower (1895), 72 L. T. 064. 

(o) Morrison v. Varsons (1810), 2 Taunt, 407. 

(p) See p. 299, onto. 

(g) Liverpool Marine Credit Co, v. Wilson, supra, 

(r) Ibid, 

(ff) The Leo (1862), Lush. 444 ; The Flora (1866), L. R. 1 A. & E. 45 ; 
T/^ Orpheus (1871), L. R. 3 A. dc £. 308 (where the cargo was not on 
board at the time of the collision, thougli it had already been contracted 
for) ; compare The Eoecliffe (1869), L. K. 2 A. dc £, 363. 

(a) The Andalina (1886), 12 P. D. 1, where it was held that a maritime 
lien for wages extended to freight payable not to the shipowner, but to 
the charterer. 

. (5) Benson v. Ohoftnan (1849), 2 H. L. Cas. 696. Pavmetit of freight 
into court by direction of the court in an action brought by the obligee 
against the ship and freight has the same effect {Flate V. Potts (1855), 5 
H. L. Cos. 383). As to maritime lien generally, See pp. 617 et seq.^’^st; 
as to bottomry bonds, see p. 241, an,te, 

(c) See p. 160, a/nte, 

• (a) See p. 311, post, 

(e) Abbotton Shipping, 5th ed.,p. 274; 14th ed.,p. 658 Fentia 

W , 12 Moo. P. 0. 0. 361, 390 ; AlUson y, Briiiol Marim Insurcmeo Oo, 
, 1 App. Cas. 209, per Blackburn, J., at p. 228 ; London Transpoft Oo. 
V. Treclmwnn Brothers, Ll9(^ I K. B. 635, C. A. ; compare Blakep V, Bixon 
(1880), 2 Bos. ds P. 321. There may, however, be a usi^ of a particular 
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sary. 
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deliver. 
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18 not, however, boui^ to deliver before payment, since payment 
and delivery are concurrent acts (/). The consignee must there- 
fore be prepared to pay the freight, if the shipowner so requires, at 
the time of delivery {g)y and is not entitled to insist on delivery without 
tendering the freight (A). A delivery of a portion of the goods com- 
prised in the bill of lading without requiring payment of the freight 
does not preclude the shipowner from refusing to deliver the 
balance until the freight is paid (i), if, at least, the goods are of such 
a nature that there must be a series of deliveries (/c). 

416. In accordance with the same principle, the shipowner is 
not entitled to insist on the payment of freight unless he is in a 
position to deliver the goods (Z). Freight is not earned unless and 
until the shipowner’s contract is substantially performed by the 
carriage and arrival of the goods ready to be delivered to the con- 
signee (m). It is therefore necessary that the goods should have 
been carried by the shipowner (n) to their destination, that is, to 
the port of discharge specified in the contract (o), or to some other 
port at which, under the contract, the consignee is bound to take 
delivery (p). 

417. The shipowner must remain in a position to deliver the 
goods until the expiration of the time withiji whicii the consignee is 
bound to take delivery {q). If the consignee fails to take delivery 
within such time, the shipowner is entitled to claim freight not- 
withstanding the non-delivery (r). Moreover, a refusal on tlie part 
of tlie shipoNMier to deliver the goods until any liens which he may 


S ort to give credit (NomcK v. Jenkins (1866), 2 Mar. li (' lillO) ; conijiiirc 
tuardv. Butcher (1840), 2 (’ar & Kir. 20, Avhere Uie usage Wiis to pay 
partly in cash juid partly by bills of exchange 

if) Faynter v. James (18(36), L. K. 2 P. .'348; Miedhrodi v. FiUsimon, 
The “ Energie " (1875), L. K. 6 P. 0. 306, 314 ; Vogeman v. Bisley (/7. Q.) 

(1897), 2 Com. Cas. 81. 

ig) Black v. Bose (1804), 2 Moo. P. C. C. (n. s ) 277 ; Faynter v James^ 
supra, per Bovill, C.J., at p 355. As against the shipper, the shipowner 
is not bound to require payment of the freight before delivery (Shepard v. 
De Bemales (1811). 13 East, 565). 

(h) Yates v. Bailston (1818), 8 Taunt. 293. 

(f) Faynter v. James, supra. 

(k) Compare Brown v. Tanner (1»68), 3 Ch. App. 697. 

(1) Duthie V. //ifton (1868),L. R. 4 C. P. 138 ; Sandeman db Sons v. Tyzaek 
and Branfoot Steamship Co., Ltd., [1913] A. C. 080. 

(m) Dakin v. Oxley (1804), 15 0. B. (N. s.) 640, approved in Cargo ex 
Argos, Gaudei v. Brown (1873),*L. R. 6 P. C. 134, 166 ; Kirchner v. Ven^s 
(1869), 12 Moo. P. C. C. 361. 

(n) As to the position where the shipowner abandons the voyage, see 

p. 206 ,j^st. 

(o) Uuntery.PrinsepilBOB), 10 East, 378, per Lord Ellknborougii, C.J., 
atj. 304; Osgood y. Groning (1810), 2 Gamp. 400 ; Shipton v. Thornton 
(1888), 9 Ad. &; El. 314, per Lord Denman, C.J., at p. 383 ; Metcalfe v. 
BriJUuvnia Ironworks Co. (1877), 2 Q. B. D. 423, C. A. 

(®) The Teutonia (1872), L. R. 4 P. C. 171 ; Fenwick v. Boyd (1846^, 
16 M. dc W. 032. The master need not deliver the goods at an intermediate 
port imless the full freight is tendered (The Fatria (1871),L. R. 3 A. £. 
436). 

iq) Duthie v. Hilton, supra. 

(rj i6«dl.,perBnKTT, J..at p, 144 ; Oargoex Argos sOaudety, Brown, supra. 
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have over them are discharged (<) is not a brl^h of the contract 


carriage, and does not, therefore, preclude him from claiming 
freight (t), though it may discharge the consignee from the obligation 
of tendering it (a). 


SiaoT. ft. 

Thft Pay- 
ment of 
Freigtii 


418 . Where the shipowner fails to carry the goods to their Failure to 
destination, he has not fulfilled the condition which entitles him to deliver, 
be paid freight (b). He cannot, therefore, in the absence of a con- 
tract to that effect (c), claim the whole or any portion of the 
freight (d). The cause of his failure is immaterial, whether it is 
the loss of the goods (e) or the loss of the ship, and his consequent 
inability to complete the voyage (/). The ship or goods may have 
been lost by perils of the seas (//) ; the goods may have been sold 
by the master at an intermediate port (fe) ; the ship or goods may 
have been captured by the enemy (t), or seized under an embargo (A;). 

In all these cases, as also where the goods perish through an inherent 


(«) Ab to the shipowner's Hen, see p. 283, ante. 

(0 Paynier v. James (1867), L. 11. 2 C. P. 348 ; Black v. Bose (1804), 

2 Moo. P. C. C. (N. s.) 277. But the contract may entitlf5 the consignee^ 
before payment, to ascertain the quantity of goods deliverable to him 
(Vogemnn v. Bisley (Z7. i& G.) (1897), 2 Com. Cas. 81). 

(а) The ** Norway'* (Owners) v. Aahhurner, The ** Norway" (1805), 

3 Moo. P. C. C. (N. s.) 245. 

(б) Htmier v. Prinsep (1808), 10 Etist, 378; TAddard v. Lopes (1809), 10 
East, 526; Osgood v. Qroning (1810), 2 ('’nmp. 466; TIopper v. Bnrness 
(1876), 1 C. P. 1). 137; Metcalfe v. BrUanma Ironworks i\>. (1877), 2 
Q. B. O. 423, C. A. ; The Otto (1881), 7 P. O. 5, C. A. ; Oasiel and Latta 
V. Trechman (1884), Cab. & El. 270. But as to lump sum freight, see 
p. 310, post 

(c) Cullen awl Andrews v. Mico (1665), 1 Keb. 831. As to pro latd 
freight, see pp. 314, 315, post. 

(d) TAddard v. Lopes, supra : The Cito, supra. 

(e) Duthie v. IlUton (1868), L. K. 4 C. P. 138 ; Aitken, Lilburn dh Co. v. 
Emsthausen cC: Co., [1894] 1 Q. B. 773, C. A. ; Weir v. Oirvin, Boper dt (h., 
[1900] 1 Q. B. 46, C. A. ; compare Acatos v. Burns (1878), 3 Ex. D. 282, 
0. A. ; Bill V. Wilson (1879), 4 C. P. D. 329. 

U) Mackrell v. Simond (1776), 2 Obit. 666; Gibbon v. Mendez (1818), 

2 B. &; Aid. 17 ; compare Metcalfe v. Britannia Ironworks Co., su/pra (where 
the ship was prevented from reaching her destination by ice). 

(a) Bright v. Cowper (1611), 1 Brownl. 21. 

(h) Liddard v. Lopes, supra ; Hunter v. Prinsep, supra ; Vlierboom v. 
Chapman (1844), 13 M. dc W. 230; Hopper v. JBumess, supia; Hill v. 
Wilson, sujn'a, 

(t) Byrne v. Pattinson (1797), cited in Abbott on Shipping, 5th ed., 
p. 336; 14th ed., p. 746. A captor taking goods belonniig to an enemy 
laden on a neutral ship must pay the full freight (The Copenhagen (Vl^^), 

1 Ch. Rob. 289 ; The Wdhelmina (1799), 2 Ch. Rob. 101, n.), unless the 
goods are contraband of war, in which case no freight is payable by the 
captor (The Mercurvus (1799), 1 Ch. Rob. 288 ; The Bebeeca (1799), 2 Ch. 
Rob. 101 ; The Emanuel (1799), 1 Ch. Rob. 296 ; The Bose (1799), 2 Ch. 
Rob. 206). The owners of the goods must pay the full freight to the ship- 
owner if the ship is recaptured (The Bacehorse (1800), 3 Ch. Rob. Inl), 
or to the captor, if he takes the shm and goods to their destination and 
delivers them to their owner (The Eortuma (1802), 4 Ch. Rob. 278), but 
.not if he delivers them to their owner at a different port (The Vrow Awna 
Catharina '1806), 6 Ch. Rob. 269). As to prize law generally, see title 
pBizs Law and Jurisdiction, Vol. XXIII., pp. 276 et sea, 

(k) Storer v. Gordon (1814), 3 M. & S. 308 ; TouUng v. Hubbard (1802), 

3 Bos. dr. P. 291 ; The Werldsborgaren (1801), 4 (^. Rob. 17 compare 
Castel and Latta v Trechman, eupra^ 
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ttnv. 6 . defect ( 1 ), no freight can be earned, and the shipowner is not entitled 
Pay- to be remunerated even tor the portion of the voyage for which the 
' ti BiwUi of goods have in fact been carried (m). Similarly, the loss of the goods 

ZMght. after their arrival, but before their delivery to the consignee, pnscsln^ 
the shipowner from claiming freight (n), unless the consiguee is 
already in default by failing to take delivery within the proper ^e (o). 

Part deliTery. 419. If part only of the goods are lost, the shipowner is entitled 
to be paid freight on such of the goods as are delivered (p). More- 
over, the fact that the goods which arrive do so in a damaged 
condition does not necessarily deprive the shipowner of his right 
to claim freight on them (( 7 ). It is immaterial that their condition 
is attributable to the default of the master or crew or that, in 
consequence of the damage, they are worth less than the freight (s). 
They must, however, arrive in specie (t) ; the cargo contracted to 
be carried must substantially have arrived (a). If the nature of the 
cargo is altered and it is no longer merchantable under its original 
description (&), there is, in effect, a total loss of the cargo (c), and, 
therefore, no freight is payable. 

GoocIb for. 420. Where, in the course of the voyage, the ship in which the 
warded. goods are being carried is lost, but the goods are saved, the ship- 
owner is entitled to forward them by some other means to their 
destination (d), and thus earn the freight («). If, however, he does 

(2) Compare v. Burns (1878), 3 Ex. D. 282, C. A. 

(m) Liddard v. Lopes (1809), 10 East, 626; Metcalfe v. Britannia Iron- 
works € 0 , (1877), 2 Q. B. D. 423, C. A.; Hopper v. Bumess (1876), 1 
C. P. D. 137 ; The Cito (1881). 7 P. D. 6. C. A. 

(n) Duihie v. Hilton (1868), L. R. 4 C. P. 138 ; and contrast Asfar 
db Co, V. Blundell, [1896] 1 Q. B. 123, C. A. 

(o) Duihie v. Hilton, supra. 

Ip) Bitchie v. Atkinson ( 1808), 10 East, 296 ; Spaight v. Famworth (1880), 
6 Q. B. D. 116; Christy v. Bow (1808), 1 Taunt 300. But payment of 
freight may, by the terms of the contract, be expressly made conditional 
on doliverv of the whole of the cargo (Dakin y. Oxley (1864), 16 C. B. (N. s.) 
646, psr WILLES, J., at p. 665). 

(q) Hotham v. East India Co, (1779), 1 Doug. (K. b.) 272 ; Lutwidge v. 
Grey (1733). cited in Luke v. Lyde (1769), 2 Burr. 882,-H.L., and noted in 
Abbott on Shipping, 6th od.,p.307 ; 14th ed., p. 717 ; Dakin y. Oxley, supra. 

(r) But the cargo owner has a right of action against the shipowner 
{MiUs y. Bavnhridge (1804), cited in Abbott on Shipping, 6th ed., p. 293 ; 
14th od., p. 702; Davidson y. Gywnne (1810), 12 East, 381 ; Dakin V. 
Oxley, supra, per Willes, J., at p. 663 * compare Sheels y. Davies (1814), 
4 Camp. 119). 

(s) Dakin y. Oxley, supra. 

(I) Garrett y. Melhuish (18^i8), 4 Jur. (n. s.) 943 ; DutMe y. HiUon, 
ewpra ; and they muflt not be so mixed with goods of other consignees as 
to be imdistinguishable (Sandeman d Sons y. Tyeaek and Brcmfoot Steam- 
ship Co., Ltd., [1013] A. C. 680). 

(а) Dakin y. Oxl^, supra ; compare Moorsom y. Fage (1814), 4 Camp. 
103. In this case the oar^o owner cannot escape liability for freight by 
abandoning the cargo to the ediippwneT (Dakin y. Oxley, supra), 

(б) , Duihie y. Hilton, supra ; Asfar d Co. y. Blundell, supra. 

(0) Dakin y. Oxley, supra, per Willes, J., at p. 667; IHdkson st. 
Buehanan (1876), 13 Sc. L. B. 4^1. 

(d) Se is not entitled to do so where the ship is abandoned at sea and is 
afterwards salyed and brought to port (The Amo (1895)> 72 L. T. 621* 
C. A. ; The OUo, supra ; compare The Kathleen (1874), L. B. 4 A. £. 
269) ; and aeepp. 236,. 237. ante. 

(e) Hunter v. Prinsep U808', 10 East, 378; Shipton v. Thornton 
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not do 80 within a reasonable tiine(/), he is deemed to have aban- Bant, a 

doned the voyage, and the consignee is entitled to have thnn with- nif])i|tF' 
out paying any freight at all ( 9 ), unless there is a new contract to SMBiw 
that raect()^, ot unless the shipowner has been prevented from 
forwarding the goods by the act of their owner (i). 

4SL Even where the goods have been delivered to the consignee unUwfiU 
no freight is payable if the contract under which it was earned is contract, 
unlawful (k). 

Sub-Sect. 4.,— -The Amount Payable, 

422 . Freight being, as a general rulo(0, payable only on Payabte 
delivery (wh), the amount to be paid (71) is necessarily governed by 


(1838), 9 Ad. & El. 314 ; The Cito (1881), 7 P. D. 5, C. A.; The Bahia 
(1804), 12 L. T. 145 (where the cargo owner wrongfully took possesBiou o£ 
the cargo and thus prevented it from being forwarded). The shipowner 
is entitled to the full freight, even though he tranships the goods at a lower 
rate of freight {Shipton v. Thornton (1838), 0 Ad. & El. 314, where the 
court declined to express an opinion as to the position if the shipowner 
had been compelled to pay a higher rate of freight, but suggested that iff 
might be the master’s duty in such a case to contract as agent for the 
cargo owner ; see p. 238, emte), 

(f) Cleary v. MoAndreWy Cargo ex Oalam (1863), 2 Moo. P, C. C. (N. a.) 
216, cited in The Bahia, eupra ; The 8ohlom»ten (1866), L. R. 1 A. & £. 
293. 

(^) Hunter v. Frinsep (1808), 10 East, 378; Cook v. Jennings (1797), 7 
Term Rep. 381 ; Christy v. Row (1808), 1 Taunt. 200; Blanco v. Fleioher 
(1863),14C.B.(K.s.) 147; Hocquardy.R., The Newport (IS5S), 6W. R.310, 

P, C. ; The Sohlomsten, supra. Where the ship is chartered for a round 
voyage, and is lost on the homeward voyage, the obligation of the 
charterer to pay freight depends upon whether the outward and home- 
ward voyages are distinct, or whether, by the terms of the charterparty, 
there is only one voyage (Abbott on Shipping, 6th ed., pp. 332, 333 ; 
14th ed., pp. 742 et seq, ; Malyne, Lex Mercatona, 98 ; Mackrell v. Bimond 
(1776), 2 Chit. 666). 

(h) Thornton v. Fairiie (1818), 8 Taunt. 354; Hooq^rd v. J2., The 
Nevporit supra ; The Sohlomsten, supra : compare Mitchell v. DarGiesi 
(1836), 2 Bing. (K. c.) 556. As to pro raid fi-eight, see pp. 314, 315, post 

(i) Cleary v. Me Andrew, Cargo ex Oalam, supra, followed in The Sohlomsten, 
supra ; The Bahia, supra ; compare The Teutonia (1872), L. R. 4 P. 0. 171. 

{k) Muller v. Oemon (1811), 3 Taunt 394 (where goods which had been 
imported from France without a licence were landed and re-enorted by 
pegrmission of the Government); Blmek v. Solly (1817), 8 Taunt. 89; 
contrast Waugh v. Morris (1873), L. R. 8 Q. B. 202, where the contract was 
performed without a violation of the law. 

(£) Aa to advance freight, see pp. 311 etseq., post ; as to pro raid freight, 
see pp. 314, 315, post ; and as to dead freight, see p. 209, anis. 

(tti) Bee p. 303, ants, 

(n) Where a bill of exchange is given for the freight and is afterwards 
dii^oQoured, the person liable to pay freight is not ^charged iTapley v. 
MarUns (1800), 8 Term Rep. 451), even though the bill of exchange was 
given by his agent, whom he had provided witii the proper amount of 
might, unless the bill of exchange was taken in preference to money 
(j¥ar^ V. Pedder (1815), 4 Camp. 267 ; Strong v. Hart (1827), 6 B. & C. 
l8u) ; if, however, the bill of exchange is duly honoured, it is a good pay- 
ment (Anderson v. HiUies (1852), 12 C. B. 499). Interest on onwd 
frei^t is not payable (Merchant Shipping Co, v. Armitage (1873), L. R. 0 

Q, B. 9d» 114, Ex, Club bnt there may be a racial agreement to pay 
it (S. ,(Jlemsns Horst d Co, V. Norfolk and NoriX-Western American Qfeam 
SMprping 06, (1908), 11 Com. Cas. 141). Payment of freight may be 
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flBOT. fl. the amount of goods delivered to the consignee (o). So long as the 
The Pay- goods contracted to be carried have been delivered, no deduction 
ment of can be made from the freight because they have been delivered in a 
Freight, damaged condition (p), though, if sued for the freight, the consignee 
may counterclaim in respect of the damage ( 9 ). The contract may, 
however, expressly provide for deductions to be made, in which case 
the consignee's right to make such deductions may depend upon 
the shipowner’s conduct, and upon the question whether the damage 
is attributable to an excepted peril (r). 

Rale of 423- The contract under which the goods are carried usually 

payment. provides for payment of the freight at a specified rate per unit of 
weight or measurement (s). If no rate is specified, freight must 
nevertheless be paid at the ordinary rate in force at the time when 
the goods are put on board (t). Where, however, the bill of lading 
expressly provides that uhe goods are to be carried freight free (a), 
as, for instance, where they are shipped on the shipowner’s account ( 6 ), 
no freight is payable in any circumstances, notwithstanding that the 


subjciotto discount by the custom of a partici lar port (Browne v. Byrne 
(1854), 3 £.&B. 703 ; followed in Falkncr v. Earle (1803), 3 B. & S. 360). 

( 0 ) Immanuel (Owners) v. Denholm cfc Co. (1887), 16 R. (('Jt. of Sess.) 
152; comparo British and South American Steamship Co., Ltd. v. Anglo- 
Argentine Live Stock and Produce Agency, Ltd. (1002), 18 T. L. R. 382. 
As to the diRerence between chartered freight and bill of lading freight, see 
p. 171, aute. 

(p) Hotham v. East India Co. (1779), 1 Doug. (k. b.) 272 ; Shields v. 
Drtyis(1816). 6 Taunt. 65; Dakin v. Oxley (1864), 15 C. B. (n. .s.) 646; 
Meyer v. Dresser (1864), 16 C. B. (n. s.) 646. But the goods must arrive 
in specie (Dakin v. Oxley, supra) ; see p. 300, ante. 

(q) The ** Norway” (Owners) v. Ashburner, The ** Norway” (1865), 3 
Moo. P. C. C. (N. 3 ) 245 ; Garrett v. Melhuish (1858), 6 W. R. 401 

(r) Sailing Ship ** Oarsion” Co. v. Hickie, Borman db Co. (1886), 18 
Q. B. D. 17, C. A. ; The Barcore, [1806] P. 294. 

(«) Where a ship is chartered to carry particular goods at a specified rate, 
and other goods are shipped, the charterer must pay the same freight as if 
the ship had been loaded in accordance with the oharterparty (Capper v. 
Forster (1837), 3 Bing. (N. C.) 938 ; Cockburn v. Alexander (1848), 6 C, B. 
701). As to alternative methods of calculating the freight in certain events, 
see Gihbens v. 7?umon (1834), 1 Bing. (v. c.) 283 ; Fenwick v. Boyd (1846), 
15 M. & W. 632. For the effect of a stipulation to pay the highest freight 
paid on the same voyage, see Oether v. Capper (1866), 18 C. B. 806. There 
may be a special agreement to pay a higher freight than that reserved by 
the bill of lading (ffedhy v. Lapage (1816), Holt (N. P.), 392 (where the goods 
were to smuggled into Russia) ). The rate of freight specified is not 
affected by an aiithprisod variation of the oharterparty by an agent of the 
charterer, even though such variation is prejudiciu to the charterer 
{Wiggins v. Johnston (1846), 14 M. & W. 609). 

(f) Gumm V. Tyrie (1865), 6 B. Ac S. 298, Ex. Ch. ; Keith v. Burrows 
(1877), 2 App. Cas. 636, per Lord Caiuns, L.C., at p. 646. 

(а) Mercantile Bank v. Gladstone (1868), L. R. 3 Exch. 233 ; compare 
Sweeting v. Darthes (1854), 14 C. B. 538, where the oharterparty provided 
for payment of a certain freight in full for the voyage, and it was held th|it 
no extra freight was payable in respect of cargoes carried between inter- 
mediate ports. 

(б) But if the bill of lading specifies a substantial rate of freight, the fact 
that the gooda are sliipped on account of tdie shipowner does not preclude 
an assignee of the fright from recovering the full amount (WegueUn v 
OelUer (1873), L. R. 6 H. L. 286, where the shipper was held not to bo 
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goods have been sold and the bill of lading transferred to the 
oayer(c). A purchaser of the ship(<i), therefore, or a niorl^agee 
who takes possession (e), cannot refuse to deliver the goods to the 
holder of t^e bill of lading until freight is paid, since each is bound 
by the contract made by the shipowner (/). It is immaterial that 
the contract under which the goods are sold and the bill of lading 
transferred provide for the payment to the shipowner of a speoified 
sum under the name of freight in addition to the specified price, 
since such sum is not in reality freight, but must be considered as 
a portion of the price (p). 

424 . For the purpose of ascertaining the freight to be paid 
upon such goods as are delivered, it is necessary for their weight or 
measurement to be taken (h). Wheiever there is a difference 
between the weight or mcaBurement at the port of loading and at 
the port of discharge, whether such difference is due to mistake (t) 
or to the expansion or wasting of the goods during the voyage, or 
to the method of calculation adopted, the question arises as to 
which weight or measurement is to be the basis of calculating the 
freight. In the absence of any provision in the contract, freight Ts, 
as a general rule (k), payable on that amount alone which is put on 
board, carried throughout the whole voyage, and delivered at the 
end to the consignee (1). If, therefore, the goods have increased in 
weight or bulk, the freight is to be calculated upon the quantities 
put on board the ship at the port of loading (m) ; if, on the other 
hand, they have decreased, it is to be calculated upon the quantities 
delivered at the port of discharge (ji)- If, however, the terms of 
the contract are explicit (o) the general rule is disregarded, and 
the quantities, either at the port of loading (p) or at the port of 


entitled to set off the pi ice of the goods which he had bought on the 
shipowner’s account). 

(c) But the shipowner may, in effect, recover freight by exercising his 
lien as unpaid seller for the balance of the unpaid price which has been 
allocated as between himself and the buyer as freight (Swan v. Barber 
(1879), 5 Ex. D. 130, C. A.). 

(d) Mercantile Bank v. Gladstone (1868), L. K. 3 Exch. 233. 

(e) Keith v. Burrows (1877), 2 App. Cas. 636 ; Brown v. NoHh (1862), 8 
Exch. 1 . 

if) See pp. 298 ei seq., ante, 

( 17 ) Keith V. Burrows, supra. 

(h) If there is a usage as to weight or measurement in a particular trade, 
the weight or measurement will be taken accordingly [Foung v. Ca/nning 
Jarrah Timber Co. (1899), 4 Com. Cas. 96). 

(i) As to the conclusiveness or otherwise of the quantities stated in the 
bill of lading, see p. 145, ante. 

(k) As to the position where a lump freight is payable, see p. 310, post. 

(l) Oibson y. Sturge (1865), 10 Exch. 622; followed in Buckler. Knoop 

(1867), L. R. 2 Exch. 333, Ex. Ch. "" 

(m) Gibson v. Sturge, supra. 

. (») Dakin v. OxUy (1864), 16 C. B. (n. 3.) 640, per Willes, J., at p. 666. 

( 0 ) Buckle V. Knoop, supra (where a stipulation that freight was to be 
payable at the rate of so much per ton delivered was held not to be suffl* 
cient to take the case out of the general rule) ; contrast CouUhursi v. 8w$et 
(1866), L. R. 1 C. P. 649 (where the stipulation referred to net weight 


lelivered). 

(p) Spaight v. 


FamwoHh (1880), 5 Q. B. D. 116; 


MedUerrancan and 


S*0T,6. 

Tfa Pay- 
ment Of 
Freiglit. 


When 

measurament 
to be taken. 
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Keight. 


Expense of 
measuring. 


Lump freight. 


dificharge ($), as the case may be, are taken as the basiB of caleule^ 
tion, whether or not they have increased or diminished during 
voyage. Where different methods of weighing or measuring pra» 
vail at the ports of loading and discharge, freight is calculated upon 
the method followed at the port of loading (r), unless, by the 
custom of a particular trade («), or by special contract (tX some 
other method is to be adopted. 

In the absence of any express agreement (a) or custom (b) to the 
contrary, the expense of any weighing or measuring which may be 
necessary for the purpose of calculating the amount of freight 
payable (c*) falls upon the shipowner and not upon the consignee (d)* 

425 . If the contract provides for the payment of a lump sum as 
freight (e), the shipowner need not deliver the whole of the goods 
contracted to be carried in order to entitle him to his freight. The 
delivery of any portion of the goods entitles him to the full freight 
payable under the contract, since he earns it by delivering that 
which is to bo delivered, not that which was originally shipped (/). 
It is, therefore, immaterial whether his failure to deliver the 
balance is due to the fact that owing to the fault of the shipowner 
it was never taken on board (fj\ or that it was lost by perils of the 


New York Steamahip Co. v. Mackay {A. F. i>.), [1903] 1 K. B. 297, 
C. A. ; London Transport Co. v. Trechmann Brothers, [190i] 1 K. B. 635, 
C. A. If, however, it is not proved that the quantities were taken there, 
freight is payable on the quantities as delivered {New Line Steamshin Co., 
Lid. V. Bryson dk Co., [1910] S. C. 409). As to a special form of stipulation 
giving the master an option in the case of grain cargoes, see Tully v. Terry 
(1873), L. B. 8 C. P. 679 ; as to an option given to a consignee, see The 
EoUinside, [1898] P. 131. The consignee need not exorcise his option 
until the time for payment arises, unless called upon earlier {The Bowlais 
(1902), 18 T. L. R. 683, C. A.). See also Billon {II. W.) and Aldgate Steam- 
ship Co., Ltd. V. Livinyston, Briggs, dk Co. and Peninsular and Oriental 
Steam Navigation Co. (1895), 11 T. L. B. 312, where the consignee had 
an option to dispense with weighing. 

iq) Coulihurst v. Sweet (1866), L. B. 1 C. P. 049. 

(r) Fust V. Borne (1865), 5 B. & S. 20, 33, Ex. Ch. ; The Skandinan 
(1881), 51 L. J. (p. M. & A.) 93, C. A. ; Fullagsen v. Wdlfmd (1883), Cah. 
& £1. 198. 

(«} Oeraldes v. Bonison (1816), Holt* (K. p.), 346; Nielsen dk Son v. 
Neame dk Co. (1884), Cab. &E1. 288 ; Abbott on Shipping, 5th ed.,. p. 296; 
14th ed., p. 705. As to trade usages, see title Custom aj^d Usages, 
Vol. X., pp. 274 et seq. 

(t) Molier V. Living (1811), 4 Taimt. 102 ; compare Bottomley v. Forbes 
(1838), 5 Bins. (k. c.) 121. 

(a) The HoUinsidCf supra. 

(b) Marwood v. Taylor (1901), 0 Com. Cas. 178, C. A. ; Qulf Idns v. 
Layeook (1901), 7 Com. Cas. 1 ; eomparo Watts, Ward dk Co. v. (frant(& Co. 
(1880), 26 So. L. B. 660. 

(c) It wonld be otherwise if the weighing or measuring were for the 
convenience of the consignee {Marwood v. Taylor, supra). 

{d) CouUhwrst V. Sweet, supra, per Willes, J., at p. 654. 

(e) See p. 103^ anta. ^ 

(f) Merehmt Shipppig Go. v. Armitage (1873), It. B. 9 Q. 'B. 90, £x« 
Ch., per Beamwell, B.,, at p. 110 ; The ** Norway (Oumers) v. AMumer, 
TheV Nomay ” (1865)^ 3 Moo. P; C. 0. (v. s.) 245. 

(9) Seeasr w. Butkie (1860), 8 0* B. (n. s.) 45, 72, Ex. Ch. BlancM'v. 
PoweXTe llardieit CoUieriea Co. (1874), L. B. 9 Exch. 74; compare BHokie 
t. Atkinem (£888), lU East^ 285. 
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sea (ft), or even that it was lost by oircumstanees for which the 
shijP^wner is responsible ($). Where, however, the goods ar^ ^pped * 

and no portion of them is delivered at their destination; no freight 10 
payable (Jc). If, on the other hand, the charterer fails to put anw IfWIitflItt- 
goods on bo^d, he must nevertheless pay the lump freight, provide 
that the ship has been duly placed at his disposal (i). 


426. In addition to the freight, the bill of lading maj^ provide Primage, 
for the payment of primage and average accustomed. Primage is, 
strictly speaking, payable to the master as his remuneration for 
looking after the cargo (m), and may therefore be recovered by him 
from the consignee (n). A contract between the shipowner and the 
consignor, by which no primage is payable, binds the master if 
brought to his knowledge ( 0 ). In practice, the master agrees with 
the shipowner to forgo primage in return for a regular salary (p), 
and in this case any primage which may have been reserved 
belongs to the shipowner (g'). 

The term average ’* includes certain charges which are to be borne Average, 
partly by the ship and partly by the cargo, such as, for instance, the 
expense of towing or beaconage (r). ’ • 


Sub-Sect. 5,--Advance FrngU. 

427. Since freight is in the ordinary course payable only on When paj- 
delivery(«) it is a not infrequent practice for the shipowner to 
stipulate for the payment of at least a portion of the freight in 
advance (f). Advance freight is usually made payable on the signing 


(A) The “ Norway " (Owners) v. Ashhumer^ The Norway ** (1866), 3 
Moo. P. C. C. (n. B.) 245 ; Eobinson v. Knights (1873), L. R. 8 C. P. 465 : 
Merchant Shipping Co. v. (1873), L. B. 9 Q. B. 99, Ez. Gh. 9 

Ha/rrowing Steamship Co. v. Thomas, [1913] 2 K. £. 171, G. A. (where part 
of the cargo was delivered though the ship was wrecked ) ; compare Carr 
V. WallaohianPetrolewm Co., Ltd. (1867), L. R. 2 C. P. 468, Ex. Ch. 

(0 The “ Norwa/y ” (Owners) v. Aehbumer, The Norway,'' supra, 
oonsignee’s remedy would be by counterclaim (ibid.). As to oounterclaim, 
see title Sbt-opf and Counteeclaim, Vol. XXV., pp. 604 et seq. 

(A?) The ** Norway" (Owners) v. Ashhu/mer, The ** Norway," supra; oom- 

E axe MitcheU v. Barihez (1836), 2 Bing. (n. c.) 655. The charterer may, 
owever, bind himself to pay the lump freight although no cargo is ever 
shipp^ (BeU v. Puller (1810), 2 Taunt. 285). 

(I) Eobinson v. KnigMs, supra, per Brett, J., at p. 468. 

(i») Abbott on Shipping, 5th rf., p. 272 ; 14th ed., p. 666 . 

(tt) Best v. Sa/unders (1828), Mood. & M. 208 ; oompare Seeger v. Dulhie 
(1860), 8 C. B. (N. 8 .) 45 , 67. If the consignee has already paid it to 
the shipowner, the master may sue the shipowner (Oharleton r. Coteeworth 
(1825), Bubs. & M. 175). Sometimes the oharteiparty provides for the 
payment of a gratuity to the master “ on good delivery of the oarao : 
Htia gratuity is also payable by the consiguee (HowiU v. Poult Sword 
<0 Co. (1877), 5 B. (Ct. of Sess.) 321, where it was held to be payable 
though the ^ods were delivered damaged). v* 

( 0 ) Best V. Saunders, supra ; Caughey v. Gordon db Co, (1878), 3 C. P. D. 
419. 

(p) Caugh&y v. Gordon ds Co., supra ; compare Scott v, MiUer (1837), 
3 Bing. (N. G.) 811. 

(q) Oaugh&y v. Gordon db Co., supra, 

(r) Abbott on Shipping, 6 th ed. p. 272; 14th ed., p. 656. 

(a) See p. 303, ante. 

(Q On Uie other hand, payment of a portion of the freight may be 
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8bot. 6 . of the bills of lading (a), or at the expiration of a given nuihber 
The Pay- of days after sailing (b). The right of the shipowner to advance 
ttWt of freight is not affected by the loss of the goods during the voyage 
Freight, theiv consequent failure to reach their destination (c). He is 

therefore entitled to retain any advance freight which may already 
have been paid (d ) ; or, if it bas already become due in the ordinary 
course of business (e), but has not been paid at the time of the loss, 
he may recover it from the consignor (/). Where, however, the 
goods are lost before the advance freight has become due he cannot 
claim it(p). Nor can he claim it if, though the goods have been 
put on board, the voyage is abandoned before it has been begun ; 
and it is immaterial that the abandonment of the voyage is 
attributable to the consignor’s failure to pay the advance freight (h). 
On the other hand, the shipowner’s failure to fulfil the stipulations 
of the charterparty does not preclude him from claiming advance 
freight if the goods are put on board and the voyage proceeded 
with (i). 


postponed until after delivery of the goods ( Foster v. Coffey (1858), 3 H. & N. 
706). 

(a) Where the difference between chartertMi freight and bill of lading 
freight is payable at the port of loading, any sum which becomes payable 
IS to all intents and purposes advance freight (Byme v. Schiller (1871), 
L. R. 0 Exch 319, Ex. Oh. ; Carry, Wnllnchian Petroleum Co .Ltd. (1807), 
L. R. 2 C. P. 4G8, Ex. Ch. ; compare ^Santos v. Rncs (18(51), 011.&N. 290). 

(fe) As to the meaning of “sailing,*’ see pp. 219, 220. ante. 

(c) Andrew v. Moorkouse (1814), 5 Taunt. 435 ; Lidgett v. Perrin (1801), 
11 C. B. (n. S.) 302 ; Hicks v. Shield (1857), 7 E. & B. 633 ; Carr v. Walla* 
chian Petroleum Co , Ltd., supra. The ship must, liowever, have been 
seaworthy when she began her voyage {Thompson v. Gillespy (1856), 6 
£. & B. 209). If the loss of the goods is attributable to the shipowner’s 
default, tlie measure of damages includes any advance freight paid 
{Dufourcet v. Bishop (1880), 18 Q. B. D. 373; Rodoccmachi v. Milbum 
(1880), 18 Q. B. D. 07. C. A. ; Turnbull v. Great Eastern and Peninsular 
Navigation Co. (1886), Cab. & El. 696) ; and see p. 290, ante, 

(d) De Silvale v. Kendiill (1816), 4 M. & S. 37 ; Saunders v.Drew (1832), 
3 B. & Ad. 446 (where a clause providing for cesser of hire if the ship was 
lost was hold not to entitle the charterer to a return of hire paid in advance) ; 
Watson 4& Co. v. Shankland (1873), L. R. 2 Sc. dc Div. 304 ; compare Civil 
Service Co-operative Society v. General Steam Navigation Co., [10031 2 

K. B. 750, C. A. 

{e) Oriental Steamship Co, v. ^ylor, [1893] 2 Q. B. 618, 0. A. (where 
advance freight was payable on signin^r bills of lading, and the charterers 
unsuccessfully attempted to escape liability by failing to present the bills 
of lading) ; contrast Smith, HiU d: Co. v. Pyman,Bell ds Co., [1891] 1 Q. B. 
742, 0. A. 

(0 Oreevea v. Wesk India and Pacific Steamship Co. (1870), 22 L. T. 016, 
Ex. Ch. ; Byrne V. Schiller, su^a. The shipowner has no lien for 
advance freight (Kirehner v. Venus (1869), 12 Moo. P. C. C. 301, 
disapproving Qilkison v. Middleton (1867), 2 C. B. (n. a.) 134, and 
Neish V. Graham (\%bl), 8 £. Ac B. 606; Tamvaco v. Simpson (I860), 

L. R. 1 C. P. 303, Ex. Ch. ; Re Child, Ex parte NyhohnilHlS), 29 L. T. 034, 

0."A. ; Gardner v. Treohmann (1884), 16 Q. B. D. 164, C. A.), unless it is 
confen'ed by express i^reement {Wehner v. Dene Steam Shipping Co», 
[1906] 2 K. B. 92). * 

Smith, mu ds Co. v. Pyman, Bell df Oo., supra; Weir ds Co. v. 
Oirvin ds Co., [1900] 1 Q. B. 45, C. A. ; compare Hudson v. BiUon (1856), 
0 E. 6c B. 606. 

{h) Re Child, Ex parte Nyholm (1873), 43 L. J. (bct.) 21, C. At 

(i) Seegrr v. Duthie (1860), 8 C, B. (n. 8.) 45, 72, £x. Ch. 
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428. In calculating the balance of the freight to be paid on the Baor^ ft. 
completion of the voyage, the advance freight already paid must be TOa Pay- 
taken into account (k). If, therefore, a portion of the goods is lost tiftantof 
on the voyage, the advance freight is not to be treated as apportion* 

able over tlie whole, including that portion which is lost, out as a zfSetit on 
payment on account of such freight as, in the ciroumstances, is balanoe of 
shown to have been in fact earned (Z). freight. 

429. Freight is not payable in advance unless the intention of Whst con- 
the parties is clear. A mere stipulation that the freight is to be 

paid at the port of loading and not at the port of discharge is not 
sufficient (w). Where, however, the consignor is given an option 
between paying freight at a lower rate at the port of loading and 
paying it at a higher rate at the port of discharge, it may be 
inferred, if he elects to pay freight at the lower rate, that such 
freight was to be paid in advance, and is therefore payable notwith- 
standing the loss of the goods on the voyage(n). Nor are advances 
in cash made to the master at the port of loading for the purpose of 
defraying the expenses of the ship (o) necessarily to be regarded as 
payments made in advance on account of freight. They may be 
nothing more than loans, having no reference to the freight, 
in which case they are repayable by the shipowner whether the 
goods arrive or not (p). The contract may, however, expressly 
provide that such advances are to be treated as part of the 
Wght(7), or it may indicate that such is the intention of the 
parties (?). Thus, the existence of a stipulation providing for the 
insurance (s) of the advances by the consignor (t) shows that the 

(k) Allison v. Bristol Marine Insurance Co, (1876), 1 App. Cas. 209. 

(l) Ibid, 

(m) Mashiter v. Buller (1807), 1 Camp. 84. 

(n) Andrew v. Moorhouse (1814), 6 I'aunt 435. 

{o) See p. 104, ante. 

Ip) Manfield v. Maitland (1821), 4 B. & Aid. 582 ; Oihbs v. Oharleton 
(1857), 26 it. J. (BX.) 321 ; compare Roberts v. Shaw (1863), 4 B. & S. 44. 

Since the master has authority to pledge the shipowner’s credit, an 
express stipulation is unnecessary, and the charterer may recover the 
amount advanced, though he has not complied with the stipulation (Weston 
Y. Wright (1841), 7 M. & W. 396, where the charterer failed to take bills for 
the amount drawn by the master on the owner, as provided by the stipula- 
tion). But the shipowner is not liable to a person who, at the request of 
the charterer, advances the requisite amount and takes a bill drawn by 
the master on the charterer, which is dishonoured (Harder v. Brotherstone 
(1815), 4 Camp. 254). 

(ff) De Silvale v. Kendall (1815), 4 M. & S. 37 ; Byrne v. SohiUer (1871), 
li. It. 6 £xoh. 319, Ex. Gh. In this case the shipowner has the option 
whether he will take the advance or not, and the charterer cannot insist 
on advancing the whole or any part of the sum named in the charter- 
party (The Piimula, [1894] P. 128). 

(r) Abbott on Shipping, 5th ed., p. 276 ; 14th ed., pp. 664, 665. ^ 

(«) As to insurance of advances, see title Insubanoe, Vol. XVII., p. 370. 

Where advance freight is payable “ subject to insurance,” the charterer 
i^ allowed to deduct the cost of insurance, and thus the shipowner in effect 
pays for the insurance of the advance freight. He is not, nowever, under 
any obligation to insure the advance freight himself on behalf of the 
charterer {Watson db Co, v. Shanklcmd (1873), L. B. 2 So. ftc Dlv. 304; 


(<) For note (0 see p. 314, post. 
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taqx,6. 



Pro raid 

itiwrris 

peraotip 


advances are a payment on account of freight and not a mere lodir ( 0)1 
since a loan would not be endangered by the perils of the voya^^fr). 

In the absence of any reference in the contract, the intention 
of the parties to treat an advance as made on account of freight 
may be inferred from their conduct (c). 

Sub-Sect. 6 . — Pro Raid Fi eight, 

430. Where the goods are delivered to the consignee short of 
the destination prescribed by the contract, the shipowner is not 
entitled, as a general rule, to be paid freight in proportion to the 
distance traversed (d). Such freight, which is usually known as 
freight pro raid iimeria peracti, or, shortly, as pro rata freight, is 
only payable by virtue of a contratct to that effect (s). The question 
whether such a contract exists usually arises where the ship is 
unable to complete the voyage, and the goods are accordingly 
landed short of their destination^ No oontract to pay pro ram 
freight is to be implied from the mere fact that the consignee has 
taken delivery (/), or, where the goods have been sold at an inter- 

Jaokaon v. Isaacs (1868), 3 H. & N. 405), nor is he by such allowance 
for insurance relieved from responsibility if, by his failure to perform his 
oblmation, the advance freight is lost to the charterer (Eodocanachi v. 
Mi&'vm (1886), 18 Q. B. D. 67, C. A. ; Dufourcet v. Bishop (1886), 18 
Q. B. D. 373). 

(f) EioJcs V. Shield (1857), 7 E. & B. 633. 

(a) Ibid.f per Lord Campbell, (^J., at p. 639; compare Tamvaco v, 
Simpson (1866), L. K. 1 C. P. 363. Kx. Ch. 

(b) Hicks V. Shield, supra, per Lord Campbell, C. J., at p. 639. 

(c) Droege v. Suart, The Kamak (1869), L. R. 2 P. C. 605. 

(d) Mit^ll V. Darthez (1836), 2 Bing. (e. c.) 656 ; Abbott on Shipping, 
5th ed., p. 320 ; 14th ed., p. 726. A different view appears to have been 
taken in some earlier cases; se^ Luiwidge v. Qrey (1733), cited in Abbott 
on Shipping, 5th ed., p. 307 ; 14th cd., p. 717, H. L., followed in Luke v. 
Lyde (1759), 2 Burr. 882 ; The Copenhagen (1709), 1 Ch. Bob. 289, in 
all of which oases pro raid freight was awarded. Pro raid freight was 
payable under the ancient law maritime (Abbott on Shipping, 5th ed., 
p. 303; 14th ed., pp. 713, 714, citing the ancient authoritiea). The 
cause of the shipowner’s failure to reach the proper destinatlDn is 
immaterial {Liddard v. Lopes (1800), 10 East, 526; Hopper v. Bumess 
(1876), 1 C. P. D. 137; Metcalfe v. Britarmia Iromoorhs Co. (1877). 2 
Q. B. D. 423, C. A. ; Casiel and Lgita v. Trechmtm (1884), Cab. & El. 276), 
except perhaps where it arises under a state of facts out of the contemplation 
of the contracting parties* in the course of the transaction (The Friends 
(1810), Edw. 246, wnere it was held that the Court of Admiralty, under its 
equitable jurisdiction, might apportion the freight) ; see iJso Abbott on 
Shipping, 6th ed., pp. 320. ^30 (14th ed., pp. 732 et seq.j, cited in The 
Teutonia (1871), L. B. 8 A. &; E. 304, per Sir B. PUillimore, at p. 4l9 
(affirmed on other grounds (1872), L. B. 4 P. C. 171), and in Metcalfe V. 
Bfikmnia Ironworks Coi (1876), 1 Q. B. D. 613, per Quain, J., at p. 636 
(affirmed (1877) 2 Q. B. D. 423, G. A.). 

(«) Christy v. Boto (1808), 1 Taunt. 300 ; see, however, The L&pUr 
(1885), 62 L. T. 768, where there was no real abandonment of the voyage ; 

contrast The Oito (1881), 7 P. D. 6, C. A. No portion of the freight 
» payable unless the voyage has actually been begun (OurUng v. Long 
(1797), 1 Bos. & P. 634). 

(f) Cook V. Jennings (1797), 7 Term Rep. 381 ; Osgoodr. Oriming (1810), 
2 Canm. 466; Hoeqiuerd v. B., The Newport (1868), 6 W. R. 310, F. 0* ; 
Metcalfe v. Brittmnia Ironworks Co., swpra ; compare MuJieg v. Backer 
(1804), 6 East, 316. As to when the full neight 1$ payable, see p. 237, ante. 



Past. VlI.~^CUBKUfi& or 0 i»qxi8. . 


mediate port, has received the proceeds of the 8 aie($r). It most 8 mo«.'c 
father he shown that the consignee either expressly contraote;}, to naiW- 
pay it (A), or waived any farther performance of the original con* 
trp^ (i), notwithstanding that the shipowner was ready And WdWhfc 
willing (ft) to earn the freight by transhipping and forwarding the 
goods (t). 

Sect. 7. — Oeneral Average, 


Sub-Sect. \,~DeJ\niU<m». 

43L Daring the performance of a contract of carriage by sea 
there are, speaking generally, three separate interests which are 
exposed to the risks incidental to a maritime adventure — ^namely, 
the interest in the ship, the interest in the freight, and the interest 
in the cargo (m). In the ordinary coarse, any loss which may be 
sustained by any of these interests falls upon the particular interest 
affected, in which case the loss is called a particular average 
loss (m). Where, however, the loss arises in consequence of extra- 
ordinary sacrifices made or expenses incurred for the preservation 
of the several interests involved, it no longer falls upon the 
particular interest exclusively, but must be borne in due proportion 
by all (c). The loss is then called a general average loss (p) ; the 
sacrifices or expenses which give rise to it are known as general 
average sacrifices and general average expenses ( 9 ), whilst the 
amount to be contributed towards the loss by the respective interests 
is called a general average contribution (r). 


IntenM 

laTolvaA. 


General 

average. 


(^) Hunter v. Prineep (1808), 10 East, 378 ; Liddard y. Lopes (1809), 
10 East, .^26 ; Vlierboom v. Chapman (1844), 13 M. & W. 230 ; Hopper v. 
Bumess (1876), 1 0. P. D. 137 ; Acatos y. Bums (1878), 3 Ex. D. 283, C. A. 

(A) Cook y. Jmnmgs (1797), 7 Term Kop. 381, p^rLAWiiENOE, J., at p. 385. 

(i) Hunter y. Prinsep, supra, per Lord Ellbnborough, C. J., at p. 393 ; 
The Soblomsten (1866), Li. B. 1 A. & £. 293 ; compare Thornton y. Fairlie 
(1818), 8 Taunt. 354 ; Christy y. Eow (1808), 1 Taunt. 300. 

(^) Vlierboom y. Chapman, supra, per Parke, B., at p. 238. 

(l) mu V. Wilwn (1879). 4 C. P. D. 329. 

(m) Aa a general rule, all these interests are coyered by insurance, and 
consequently disputes as to liability for general average are, for the most 
part, between the insurers of the different interests, in which case it is 
immaterial that the same person is the owner of all three interests {Mont^ 
wnery ds Co. y. Indemnity Muiual Marine Insurance Co,, [1902] 1 K, B. 
734, C. A., oyermling The Brigella, [1893] P. 189). As to general ayerage 
in connexion with marine policies, generaUy, see title Insurance, 
Vol. XVIL, pp. 447 et seq. The existence of an insurance policy does not, 
howeyer, affect the liability to general ayerage (Price y. JfoWe (1811), 
4 Taunt. 123). 

(a) Abbott on Shipping, 5th ed.| p. 342; 14th ed., pp. 751, 752. 

(o) Birkley y. Presgrave (1801), 1 East, 220, -per Lawrence^ J., at p. 326. 

ip) Abbott on Shipping, 6th ed., p. 342 ; 14th ed., pp. 761, 752. 

(q) Compare Marine InsuTanoe Act, 1906 (6 £dw. 7, o. 41), s. 65(1); 
ana see title Insurance, Vol. XVll., p. 447. 

(r) Maxine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 66 (31. It has been 
slggestcd that the liability to pay a general average contribution is baaed 
u^n an implied contract [Wright y. Marwood (1881), 7 Q. B. D. 62, 0. A„ 
pw Bramwbix, L. j., at p. 67), but the better opinion is that it does not 
imBo^out of ai:^ contract, but is derived from the Lex Bhodia d$ fastu 
(Digest XIV., nt. 2), which has become part of the law maritime; msnoe 
it has been incorporated in law of England {Burton v. EngUeh <1663), 
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Omeral* 

Average. 

ReqolBites. 

Common 

danger. 


No default. 


Bub-Sect. the liight to Cotiiributton Arises, 

432. To give rise to a right to claim a general average contri- 
bution, the following conditions must be fulfilled, namely : — 

(1) The interest claiming contribution and the interest from 
which contribution is claimed must have been exposed to a common 
danger («). There is no case for contribution if the latter interest 
was never in jeopardy (f), or had been placed in safety before the 
danger arose (a). 

(2) The danger must not be attributable to the default of the 
interest claiming contribution (b). If goods are improperly shipped 
in a dangerous condition, and have to be jettisoned or otherwise 
destroyed for the purpose of saving the adventure, their owner has 
no claim for general average contribution, but must bear the loss 
himself (c). Nor can the shipowner in his turn claim for any loss 
sustained by the ship, where the danger arose from the unsea- 
worthiness of the ship at starting (d), or from the negligence of the 
master or crew acting on his behalf (e). If, however, by the terms 
of the contract of carriage the shipowner is not responsible for the 
negligence of his servants (/), he may claim, as against parties to 
the contract, a general average contribution, notwithstanding ihat 
the danger which gives rise to the claim was attributable to such 
negligence 0/). 

Where the interest claiming contribution is not in default, the 
cause of the danger is to be disregarded (h). 


12 Q. B. D. 218, C. A., 'per Brett, L J., at p. 220 ; Strang, Steel dt Go, v. 
Scott (A..) cf? Co. (1889), 14 App. Cas. 601, P. C., per Lord Watsok, at 
p. 607 ; Simonds v. White 2 B. & C. 806, per Abbott, C J., at 

p. 811 ; Abbott on Shipping, 5th ed., p. 342; 14th od., pp. 751, 752). 

(«) Royal Mail Steam Packet Co. v. English Bank of Rio de Janeiro 
(1887), 19 Q. B. D. 362; WalthetD v. Mavrojani (1870), L. II. 5 Exch. 116, 
Ex. Ch. ; compare McCall <Sf Co. v. Boulder (& Co. (1897), 76 L. T. 469. 
The danger need not be a danger of total loss of the whole adventure 
{Whitecross Wire Co. v. Savill (1882), 8 Q. B. D. 663, C. A.). 

(0 NeshiU v. Lushington (1792), 4 Term Rep. 783, per Lord Kenton, C. J., 
at p. 787 ; compare Dobson v. Wilson (1813), 3 Camp. 480. 

(а) Royal Mail Steam Packet Co. v. English Bank of Rio de Janeiro, 
su/pra ; Job v. Lematon (1867), 6 £. & B. 779 ; Walthew v. Mavrojani^ 
supra ; oompare Abbott on Shipping, 6th ed., p. 346 ,* 14th ed., pp. 757, 
768; Sheppard v. Wright (1694 — p9). Show. Pari. Cas. 18. 

(б) Johnson v. Chapman (1866), 19 C. B. (n. s.) 603 ; Pirie db Co. v. 
Middle Dock Co. ( 1881), 44 L. T. 426 ; Strang, Steele dt Go. v. Scott (A.) db Co., 
supra, per Lord Watson, at p. 668 ; compare Abbott on Shipping, 6th 
ed., p. 344^; 14th ed., pp. 763 ei seq. 

(c) Pirie db Co. y. Middle Ddek Co., supra. But the fact that the cargo 
shipped is liable, for instance, to take fire does not preclude the cargo owner 
from claiming contribution for cargo damaged in the efforts to extinguish 
the fire, unless his conduct in shipping the cargo was wrongful or neghgent 
{Qreenshields, Cowie db Co. v. Stephens db Sons, Ltd., [1908] A. C. 431). 

(d) Schloss V. Ileriot (1863), 14 C. B. (n. s.) 69. 

*(a) The Ettrick (1881), 6 P. D. 127, C. A. 

(/) See p. 116, ante. 

ig) The Carron Park (1890), 15 P. D. 203, following Strang, Steele db 
Co. Y. Scott (A.) db Co., s'tipra, per Lord Watson, at p. 609 ; Milbum db Co, 
V. Jamaica Fruit Importing and Trading Co. of London, [1900] 2 Q, B. 640, 
0. A., distinguishiog Schmidt v. Royal Mail Steamship Co. (1876), 46 L. J. 
(Q. B.) 646, and Crooks v. AUan (1879), 6 Q. B. D. 38. 

(A) Thus, the fact that the cause of the sacrifice was the shipowner's 



Part VII. — Caeriaob op G<>ods. 

(3) The danger must be^ a real danger (i), each as exists where Sior. 7. 
there is certainty of loss within a short time, unless something not General 
to be anticipated should intervene (k). Aveniga. 


(4) ^ The property in respect of which general average contribution diuwr, 
is claimed miust have been sacrificed for the benefit of the adven- sacrifice 
ture (f). To constitute a sacrifiGe, the act must have been voluntarily 

and reasonably done for the purpose of saving the property (w), 
and the property dealt with must be safe, except for the common 
danger (71). There is no sacrifice if the property is forced out of the 
ship by the violence of the waves, even though the rest of the 
adventure is thereby saved ( 0 ) ; nor is there a sacrifice where the 
property in question is, owing to its state or condition, doomed 
already, and must necessarily perish whether the whole adventure 
is saved or not (p). 

(5) The property which is called upon to pay general average con- PropeH^^ 
tribution must have been saved by reason of the sacrifice (q). 

433. A general average loss of cargo may arise in various ways. iSzamples. 
Thus, a portion of the cargo may be jettisoned for the purpose of General 
saving the rest of the adventure (7*). A jettison of deck cargo? 
however, does not give rise to general average contribution («), ° ’ 

negligence does not preclude a cargo owner who is not roKfionsible for it 
from claiming contribution from another (Strang^ Steel db Co, v. Scott (A.) 
dt Co. (1889), 14 App. Cas. 001, P. C ). 

(t) A reasonable anticipation of danger is sufiicient (Corry v. Coulthard 
(1877), C. A., cited 2 C. P. D. 583). 

(fc) Rarrieon v. Bank of Australasia (1^12 ) ^Ij. R. 7 Exch. 39, per Kelly, 

O.B., at p. 52. 

(i) McCall db Co. V. Iloidder db Co. (1897); 76 L. T. 409; and see the 
cases cited throughout this sub section ; lioyal Mail Steam Packet Co. v. 

English Bank of Rio de t/anetVo (1887), 19 Cj. B. D. 362, 373; Butler v. 

WMman (1820), 3 B. & Aid. 398 (where money was thrown overboard to 
prevent it falling mto an enemy’s hands, aud it was held that the loss was 
not occasioned hj a general average sacrifice). 

(m) Abbott on Shipping, 5th ed., p. 344 ; 14jbh ed., pp. 763 et seq. The 
Copenhagen (1799), 1 Ch. itob. 289, per Lord Stowell, at p. 293 ; I/allett 
V. Jfigram (1850), 9 G. B. 580 ; and see Marine Insurance Act, 1906 (6 Edw. 

7, c. 41), s. 66 (2) ; Iredalev. China Trader^ Insurance Co., [1900] 2 Q. B 
515, C. A., per A. L. Smith, L.J., at p. 519. The sacrifice need not be 
made by the master : it may be made by a passenger (Mouse's Cass (1608), 

12 Co. Bep. 63); or by a captor (Price v. Noble (1811), 4 Taunt. 123, 
where, however, the mate remained on board) ; or by the orders of 
the port authority (Papayanni and Jeiomia v. Grampian Steamship Co,, 

Lid. (1896), 1 Com. Cas. 448). 

(ti) Johnson v. Cha/pman (1865), 19 C. B. (N. a.) 563. 

(o) Abbott on ^hipping, 5th ed., p. 344; 14th ed., pp. 753 et seq. 

(p) Shepherd v. Koitgen (1877), 2 C. P. 1). 686, C. A. 

(q) Cargo which has been jettisoned, but which is afterwards saved, 

must also contribute; compare Royal Mail Steam Packet Co. v. English 
Bank of Bio de Janeiro, supra. ^ 

(r) Abbott on Shipping, 5th ed., p. 344; 14th ed., pp. 753 et seq.; 

Stremg, Steel db Co. v. Scott (A.) db Co., supra; compare The Marpessa, 

[MOl] P. 403. Jettison of the cargo does not divest its owner of his 
propcff^ (Tucker v. Cappes (1625), 2 Roll. Rep. 497). 

(s) Wright v. Marwood (1881), 7 Q. B. D. 62, C. A. If improperly 
stowed on deck there is no case of contribution, but the shipowner is 
liable for the full value (Boyal Exchange Shipping Go. v. Dixon (1886), 

12 App. Cas. 11); see title Ihsurancs, Vol. XVII., p. 449. 
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unless the cargo is carried there by virtue of aoihe custom (t) Or by 
agreement of all the parties interested (a). There is equally > a 
general average loss where, in consequence of a fire on board, the 
cargo is damaged by water being poured upon it to extinguish the 
fire(&), or through the ship being scuttled with the same object (c); , 
or where, tlirough stress of circumstances, it becomes necessary t6 
burn part of the cargo to enable the engines to keep going (ef). The 
sale of part of the cargo at a port of refuge is a ^neral average 
saci'ifice, if it is necessary for the purpose of completing the voyage, 
and if it is in the interest of the rest of the cargo that the voyage 
should be. completed (c), but not in any other case(/). Moreover, 
any depreciation in the value of the cargo caused by putting into 
a port of refuge to escape a peril is a general average loss (g). 

434 . There is a general average loss of freight where the ship- 
owner, in taking steps to avert the danger to the whole adventure, 
so damages a portion of the cargo as to render it unfit to be carried 
to its destination, and thus sacrifices his opportunity of earning 
freight upon that portion (/i). There is, on the other hand, no 
general average sacrifice of freight where, owing to the inherent 
defect of the cargo, the shipowner has been compelled to put into a 


(t) Wright v. Maru^ood (1881), 7 Q. B. D. 62, C. A., p<*rBiiATirwELL, Tj.J,, 
at p. 07 ; Qould v. Oliver (1831), 4 Bing. (n. c.) 134 ; Milward v. EibheH 
(1842), 3 Q. B. 120. In this case the shipowner is liable to contribute, 
though the deck cargo is canied at merchant’s risk ” (Burton v. English 
(1883), 12Q.B. D.218,C. A.). See also title Insuuance, VoJ. XVII., p.449. 

(a) Stremot Steel d Co. v. Scott (A.) dh Co. (1889), 14 App. Cas. 601, P. C., 
per Lord Watson, at p. 609. If all the cargo belongs to the same person, 
ne is entitled to contribution in respect of any cargo which by the contract 
is to be carried on deck (Johnson v. Oha/pman (1865), 19 0. B. (N. s.) 663). 

(b) Whitecross Wire Co. v. Savill (1882), 8 Q. B. D. 653, C. A. ; Firie d 
Co. V. Middle Dock Co. (1881), 44 L. T. 426 ; Qreenshields, Cowie db Co. v. 
Stephens di Sons, Lid., [1908] A. G. 431 ; Stewart v. West India and Pcbeific 
Steamship Co. (1873), L. B. 8 Q. B. 362, Ex. Oh. ; compare MeCall db 
Co. V. Houlder Co. (1897), 76 L. T. 469, where the cargo was damaged 
while the ship was undergoing necessary repairs. 

(o) Aehara v. Bing (1874), 31 L. T. 647; Papayanni and Jeromda 
V. urampian Steamship Co., Ltd. (1896), 1 Com. Cas. 448. 

(d) Wolford de Baerdemaecker db Qo. y. OaUndez Brothers (1897), 2 
Com. Cas. 137 ; Bobinson v. Priee (1811), 2 Q. B. D. 295, C. A. 

(e) The QralUudine (1801), 3 Ch. Rob. 240, 255; HaUett v. Wigram 
(1850), 9 C. B. 680. In -this case the value of the cargo sold may be 
measured by the actual price received, and not by the vSue at the port 
of destination (Bichardson v. Nourse (1810), 3 B. & Aid. 237). 

(/) Hopper V. Bmrness (1876), 1 C. P. D. 137. As to sale of the cargo, 
see pp. 247 et seq:, ante. 

(g) Anglo-ArgenUne Live Stock and Produce Agency, v. Temperley 
Shining Co.. [1899] 2 Q. B. 403 (where a ca^o of live cattle for the 
Unztod kingdom had to be landed on the Ckmtinent and sold at a lower 
price, the ship having been compelled to take refuge in a port from 
whieh the Importation of live cattle was prohibited). 

ih) PMe db Co. v. Middle Dock Co. (1881), 44 L. T. 426; Iredale v. 
China Traders Insuranee Co., [1899] 2 Q. B. 356, per BtUHAM, .T.,*at 
p. 360, affirmed, [1900] 2 Q. B. 515, C. A. Where, however, the sh^ fa 
ehartexad under a time charter containing a cesser of hire clause, there 
is BO general average loss of freight, such loss bebzg caused bv .the 
operation of the cesSer clause {Hmson v. British and Foreign Marine 
Jneuranoe Oe, (1002), 8 Com. Caa. 6). 
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pori oi retage and aBandon the attempt to carry it farther, eg that 9 p«.t, 
the freight was already lost (»). 

48ft* The same principle applies to the case of the ship, her 
taokle, machinery, or other eqaipment. In this case,' however, no Oemna 
question of general average sacrifice arises, where the loss takes 
place through the use of the ship in the ordinary way (k). However ^"pment. 
great the peri), it is the duty of the shipowner, in the due perform* 
ance of the contract, to do everything possible to save both ship and 
cargo, and for that purpose to make use of all the appliances with 
which the ship is provided (t). To constitute a general average 
sacrifice there must be an intentionally abnormal use of the ship (m) 
or of her eqaipment (n). Thus, the ship may be run ashore to avoid 
the danger of a storm or capture (o), or scuttled to extinguish a 
fire(p); an anchor may be slipped, or a cable may be used in 
a particular manner out of the usual course for the purpose of 
protecting the ship (q). A boat may be sacrificed to mislead a pur- 
suing enemy, by ^ing set adrift with a light at its masthead (r). 

The engines may be skained in the attempt to force a stranded ship 
off the ground (a) ; a steam pump, owing to the leaking condition of 
the ship, may ^ve to be worked constantly, and for this purpose it 
may become necessary to use spars as fuel (b). 

Where, on the other band, the loss is occasioned by the ordinary 
use of the ship or its eqaipment for the purposes for which they were 
intended, there is no geueral average sacrifice, however great the 
peril may have been, and however great the efforts made to escape 
it(c); thus, the ship may be damaged in a fight with a privateer (cf) ; 
she may lose a mast in the attempt to escape through carrying on 
under full sail when the wind is too strong (e) ; or she may be 
compelled to use more coal than was anticipated (/) ; and the ship- 
owner cannot claim contribution where he himself was in default (ff). 

436* Expenditure incurred by the shipowner for the benefit of General 
the adventure may also be recovered by him as a general average avei^ ex- 

pcnditurc. 

(t) Iredale v. China Traders IiMuranee Co , [1899] 2 Q. B. 368. 

{h) Abbott on Shipping, 5tli ed,, p 348 ; 14tb ed , p. 770. 

(0 BobinHon v. Price (1877), 2 Q. B. D. 295, C. A ; Wilson v. Bank of 
Victoria (1867), L. R 2 Q. B. 203, per Blackburn, J.. at p. 212 ; compare 
Bose V. Bank of Australasia, [1804] A. C. 687. 

(m) The Bona, [1896] P, 125, C. A., per Lord Esueb, M.R., at p. 138: 

McCall cfe Co. V. HouUer dt Co. (1897), 70 L. T. 469. 

(n) Birklerj v Presgrave (1801), 1 East, 220. 

(o) Abbott on Shipping, 6th ed., p. 349; 14th ed., p. 771 

ip) Whitecross Wire 0o\ v. SaviXl (1882), 8 Q. B. D. 653, C. A., per Brett, 

Le/.s at p. 663. 

(g) Birkley v. Presgrave, supra. 

(r) Abbott on Shipping, 5th ed., p 348 ; 14th ed., p. 770, citing 
Vol. I., p. 622. 

(a) The Bona, supra. 

(b) Earrison v. Bank of Australasia (1872), L. R. 7 Excb. 39 ; Bobinson 
r,*Price, supra. 

t Birkley v. Presgrave, supra : Earrison v. Bank of Austrdlasia, supra. 

Ta/ylor v. CurfM (1816), 6 Taunt. 668. 

Oovingten r. Roberts (1806), 2 Boa. & P. (m. b.) 378 ; compare Power 
hilmore (1815), 4 M. S. 141. 

(/) Wilson V. Bank of Vietoria, supra, 
ig) See p. 306, ante. 
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sacrifice (h). He cannot, however, recover all extraordinary 
expenses incurred for the purpose of continuing the voyage (i). 
Thus, the expense of discharging the cargo and placing it into 
lighters or landing it, is a general average sacrifice (A;) ; but expenses 
incurred after the removal of the cargo, as, for instance, in con- 
nexion with the refloating of the ship, are incurred to save the 
ship, and are not, as a general rule, for the benefit of the cargo ; 
they must therefore be borne by the shipowner alone (Z). There 
may, however, be cases in which such expenses would fall under 
general average, as, for instance, where the cargo would be lost 
unless it is carried on to its destination by the same ship, there 
being no other moans of transport or disposal available (m), or 
where the discharging of the cargo and refloating of the ship form 
one continuous operation (n). Similarly, payment made to sailors 
employed by the shipowner may form the subject of general average 
if the safety of the whole adventure is involved (o). 

437. Where the ship puts into a port of refuge, the question 
whether expenses incurred there are general average expenses or not 
necessarily depends upon the circumstances of each case (p). It is 
not sufficient that the expenses should have been incurred for the 
common benefit of the ship and cargo (9) ; they must either them- 
selves fall within the definition of a general average sacrifice (r), or, 
if not in themselves a general average sacrifice, be nevertheless 
caused or rendered necessary by one(s). In considering the 
question it is, therefore, necessary to distinguish the following 
items, namely: — 

(1) The cost of repairing the ship. If the repairs are occasioned 


(h\ Kemp v. JlalHday (1865), 6 B. & S. 723. per Blackburn, J., at 
p. 740 (affirmed (1860), L. B. 1 Q. B. 520, Ex. Cli.) ; Ocean, Steamship Go, v. 
kndmon (] 883), 13 Q B. D. 651, C. A., per Brett, L.J., at p. 662 (reversed 
(1884), 10 App. Gas. 107) ; Bose v. BanTc of Australasia, [1894] A. C. 687. 

(i) Walthew V. Mavrojani (1870), L. K, 6 Exch. 116, Ex. Cli. ; compare 
Dfl Costa V. Newnliam (1788), 2 Term Rep. 407. 

(k) Job V. Langton (1857), 6 E. & B. 779 ; compare Rose v. Bank of 
Australasia, supra, doubting Schuster v. Fletcher (1878), 3 Q. B. D. 
418. 

(l) Job V. Langton, supra ; Royal Mail Steam Backet Co, v. English 
Bank of Rio de Janeiro (1,887), 19 Q. B. D. 362 ; Walthew v. Mavrojani, 
supra, 

(m) Joftv. Langton, supra, per Eord Campbell, C.J-, at p. 793; Walthew 
V. Mavrojani, supra, per Montague Smith, J„ at p. 120. 

(n) Moran v. Joms (1857), 7 E. & B. 623 ; doubted in SvendsenY, Wallace 
(1884), 13 Q. B. D. 69, C. A., and in Royal Mail Steam Backet Co v. English 
Bank of Rio de Janeiro, supra 

(o) Birkley v. Bresgrave (1801), 1 East, 220 ; Kemp v. Halliday, st^a ; 
Anderson Y, Ocean Steamship Co. {ISS4), 10 App. Cas. 107, varying Ooaon 
Steamship Co, v. Anderson, supra, 

(p> Svendsen v. Wallace (1885), 10 App. Cas. 404, per Lord Blackburn, 
at p. 420, approving S. C. (1884), 13 Q. B. D. 69, C. A., per Bowen, L.J., 
at p. 85. 

iq) Svendsen v. Wallace (1884), 13 Q. B. D, 69, C. A., per Bowen, L.J., 
at p. 86 ; Harrison v. Bank of Australasia (1872), L. B. 7 Exoh. 39, 50. 

(r) See pp. 315, 317, ante, 

(a) SvencUen v. Wallace (1884), 13 Q. B. D. 69, C. A., per Bowen, L.J.t 
at p. 85. 
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by a general average sacrifice, any expenses incurred in repairs fall 7. 

under general average (£)» otherwise they are borne by the ship- General 
owner (a). Average, 


(2) Port charges and pilotage dues. Since putting into a port of ^ 2 ) Port 
refuge, if justifiable at all (6), is a general average sacrifice (c), all charges 
inward port charges and pilotage dues are general average pilotage dues, 
expenses {d), whether the damage which caused the ship to seek the 
port of refuge is the subject of general average (r) or not(/). On 
the other hand, the outward port charges and pilotage dues are 
particular average charges, borne by the freight, since they are 
incurred for the purpose of earning it(^r), unless the original 
damage was the subject of general average, in which case such 
charges are treated as general average (/t). 

(8) Wages of the crew. The shipowner is entitled to a general (3) Wages, 
average contribution towards the wages of the crew in the port of 
refuge, provided that the damage which caused the ship to seek the 
port of refuge is itself the subject of general average (e), hut not 
otherwise (k), 

(4) The cost of discharging the cargo. If the discharge is ( 4 ) Uiiioaaing 
necessary for the common preservation of both ship and cargo, it is* ^ 

in itself a general average sacrifice (i) ; though not necessary for the 
preservation of the cargo, it may be impossible to repair the ship 
unless the cargo is discharged, and in this case, if the cost of 
repairs is the subject of general average, the expenses of dis- 
charging are equally the subject of general average (?a). In 
practice, the expenses of discharging the cargo are always treated 
as the subject of general average (n). 

(5) The cost of warehousing and reloading the cargo. If the (6) Wai-e- 

unloading was necessitated by some antecedent act of general 

charges. 

(t) Ilallett V. Wigram (1850). 9 C. B. 680; Harrison v. Bank of 

Australasia (1872), L. R. 7 Excli. 39, per Kelly, C.B., at p. 53. The 

shipowner cannot claim for the loss of the use of the ship during the 
period occupied in the repairs where the delay is suffered in common by 
all the parties interested (The Leitrim, [1902] P. 256). 

(a) Hallett v. Wigram, supra. 

(6) See pp. 95, 96, ante. 

(c) Svendsen v. Wallace (1884), 13 Q. B. D. 69. C. A. ; (1885), 10 App. 

Cas. 404. 

(d) Ibid. ‘ 

(e) Atwood V. Sellar (1880), 5 Q. B. D. 286, C. A. 

if) Svendsen v. Wallace, supra. 

(g) Ibid. ; compare WestoU r. Carter (1898), 3 Com. Oas. 112. 

(A) Atwood V. Sellar, supra. In Svendsen v. Wallace, supra, no decision 
on this point was given. 

(i) Da Costa v. Newnham (IISS), 2 Term Kep 407, 413; Atwood v. 

Sellar, supra, per Thesiger, L.J., at p. 291. It has been the practice not 
to charge wages to general average, but there does not appear to be any 
legal justification for it (The LeUrim, supra, at p. 268). ^ 

(k) Power Y. IVAtfmore (1815), 4 M. &S. 141; Anglo- Argentine Live Stock 

Produce Agency v. TemperUy Shipping Co., [1899] 2 Q. B. 403 ; compare 
Howden <2 Co. v. Steamship Nutfield Vo., Ltd. (1898), 3 Com. Cas. 56. 

({) Svendsen v. Wallace (1884), 13 Q. B. D. 09, C. A., per Bowen, L.J., 
at p. 88, citing The Copenhagen (1799). 1 Ch. Rob. 289. 

(m) Hamel v. Peninsular and Oriental Steam Navigation Co., [1908] t 
K B 298 

(n) Svendsen v. Wallace (1885), 10 App. Caa 404. 

* H.L,— X3CVI. 
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Bw». 7. average sacrifice, these expenses form the subject of general average, 
Oeheral provided that »11 the dealings with the cargo form part of a con* 
Average, tinuous operation (o). In any other case the warehouse rent of 
cargo is charged to cargo (p), whilst the cost of reloading is charged 
to freight ((7). 

Sub-Seot. 3 . — The Liability to Contrihniitm, 

Persons liable. 438 . All persons whose interest in the adventure is bene- 

fited by a general average sacrifice or by a general average 
expenditure are liable to make a general average contribution (r). 
These persons are : — (1) The shipowner («), who is liable in respect 
of the ship, and also in respect of the freight (0* (2) The 

charterer, if any, who is liable in respect of his interest in the 
bill of lading freight (a); in this case the shipowner’s liability as 
regards the freight is restricted to the chartered freight (b\ If the 
charterparty is by way uf demise, the charterer is also liable in 
respect of the ship (c). (3) The owner of the cargo, who is liable in 
respect of the cargo (^0- (4) ^.ny other person who may bo liable 
under some express term in the contract of carriage. Thus, the bill 
of lading may preserve the shipper’s liability (e), or it may provide for 
payment of general average contribution by the consignee (/). A 
consignee is not, as such, liable, even though he has taken delivery 
of the cargo (g); he may, however, make himself liable as under a 
new contract, by taking delivery with notice that the cargo is held 


(o) Atwood V. Sellar (1880), 5 Q. B. D. 280, C. A., as explained in Svendsen 
V, Wallace (1884), 13 Q, B. D. 69, C. A., per Bowen, L.J., atp. 89 ; Moran 
V. Jones (1857), 7 K. &. B. 523 : Plummer r. Wildman (1815), 3 M. &S. 482. 

(p) Svendsen v. Wallace, supra. 

Iq) Svendsen v. WaUcuie (1885), 10 App. Cos. 404, per Lord Blackburn, 
at p. 416. 

(r) Fletcher v. Alexander (1868), L. R. 3 C. P. 375, per Bovill, C.J., at 
p. 382. Unless the liability is excluded by special contract {Jackson v. 
Chamock (1800), 8 Term Rep. 509). There is no liability to contribute 
in respect of victuals, or in respect of passenger's personal luggage, as 
opposed to merchandise {Brown v. Stapyleton (1827), 4 Bin^. 119). 

(3) The shipowner is liable, though the cause of the sacrifice is an excepted 
peril {Schmidt v. Itoyal Mail Steamship Co. (1876), 45 L. .1. (q. b.) 646; 
followed in Qreenshields, Cowie <& Coe v. Stephens db Sons, Ltd., [1908J 
A. C. 431). 

(f) Morany. Jones, supra; Strang, Steel db Co.y. Scott (A.) rf? Co. (1889), 
14 App. Cas. 601, P. C. Where the ship is chartered out and home, the 
homeward freight may be liable to contribute towards a general average 
loss on the outward voyage {Williams v. London Assurance Co. (1813), 1 
M. & S. 318. followed in Steamship Carishrook Co. v. London amd Provincial 
Marine and General Insurance Co., [1902] 2 K. B. 681, C. A. ; Moran y. 
Jones, supra). 

{a) He is also liable in respect of any chartered freight paid in advance 
(Frayes v. Worms (1866), 19 C. B. (n. a.) 169). 

• (6) Moran v. Jones, sunra. 

( 0 ) This follows from the fact that he is owner pro tempore of the ship ; 
see p. 86, ante. • 

(a) Scaife v. Tobin (1832), 3 B. & Ad. 523; Strang, Steel <Ss Co. v. 
SeoU (A.) ds Co., supra. 

(a) Wolford de Baerdemaedksr As Co. v. Gnhndez Brothers (1897), 2 Com. 
Cas. 137. 

(/) See Enoyclopsedia of Forms and Precedents, Vol. XIV., p. 120. 

(g) Scaife y. Tobin, supra. 
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W the iibipowner subject to his lien for general average con- 
tribu^n (h) ; or he may be liable as owner of the cargo (i), 

439 . The liability of any particular interest to make contribution 
is usually enforced by the shipowner on behalf of all interests 
concerned (fc). He is entitled, as regards the cargo, to exercise a 
lien over it, and to withhold delivery until any general average 
contributions due either to himself or to any other persons have 
been paid (i). Unless the contract otherwise provides, it is his duty 
to exercise his lien on behalf of such other persons (m) ; and, if he 
fails to do so, he is himself liable to them (n). In practice, delivery 
of the cargo is usually made upon the cargo owner giving security (o) 
to pay the amount which will be found due upon adjustment (p). 


SaoT. 7. 
OSBAI^ 

Average. 

Enforcement 
by lien. 


440 . The lien is only available to the shipowner, or to the Enforcement 
charterer, if the charterparty is by way of demise (q). If they do action, 
not rely upon their lieu, they may maintain an action against the 
person liable to contribute (r). Any other person claiming con- 
tribution, such as, for instance, the owner of the cargo (s) or the 
person entitled to the freight (i), must enforce his right by action. • 


441 . Unless the contract provides otherwise (a), the adjustment Adjusimeat. 
of the amount to be contributed by the respective interests is 
determined by the law of the place where the adjustment is 
to be made (a), that is to say, at the place where under the contract 
the voyage is to terminate (fc)- The adjustment may take place at 


(A) Scaife v. Tohin (1832), 3 B. & Ad 523 ; compare p. 296, ante. 

Scatje V. Tobin, supra, per Lord Tentkuden, C.J., at p. 529. 

(Jc) Svendsen v. Wallace (1886), 10 App. Cas. 404; Strang, Steel dt Co, 
V. Scott (A.) Co, (1889). 14 App. Cas. 601. P. C. 

(Z) Crooks V. Allan (1879), 5 Q. B. D. 38 , JIuth v. Lamport (1886), 
16 Q. B. D. 735. C. A. ; Hallett v. Bousfield (1811), 18 Ves. 187. 

(m) Strang, Steel <Ss Co- v. Scott (A.) di Co-, supra, at p. 606, distinguishing 
Hallett v. B'ousfield, supra, where an iiijuDction was refused. There is no 
duty, as regards salvors, to exorcise the Lien {The Baishy (1885), 10 
P. D. 114). 

(n) Crooks v. Allan, supra; NoheVs Explosives Co., Ltd. v. Bea (1897), 
2 Com. Cas. 293 

(o) For a form of average bond, see Fnoyolopsedia of Forms and 
Precedents, Vol. XIV., p. 122. 

(p) Svendsen v. Wallace, supra, per Lord Blackburn, at pp. 409, 410 ; 
Huth y. Lamport, sup'ia (where it was held that the terms of the security 
demanded must be reasonable). 

(q) Walford de Baerdemaecker Co. v. QaUndez Brothers (1897), 2 
Com. Cas 137. 

(r) Birkley v. Presgrave (1801), 1 East, 220; Anderson v. Oceom 
Steamship Co. (1884), 1.0 App. Cas. 107. 

(s) Dooson V. Wilson (1813)f 3 Camp, 480; Strang, Steel db Co. v. 
Scott (A.) db Co., supra ; compare The North Star (I860), Lush. 45. 

(f) Pirie db Co. v. Middle Dock Co. (1881), 44 L. T. 426. 

{a) Stewartv. West India and Pacific Steamship Co. (1873), L. B. 8 Q. B. 
362, lEx. Ch. ; Dalglish v. Davidson (1824), 5 Dow. & By. (K. b.) 6. It 
is usual for the contract to expressly provide that adjustment is to be 
made in accordance with the York- Antwerp Rules. For these Rules, see 
title Insubakgb, Vol. XVII., pp. 508 et seq. ; and, for the practice on 
adjustment, see ibid., pp. 452 et seq., 471. 

(b) Bill V- Wilson (1879). 4. C. P. D. 329; Simonds v. White (1824), 
2 B. & C. 805. 
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a port of refuge, if the voyage is abandoned there by agreement or 
by necessity (c), but not otherwise (d). 

As regards the cargo, the rules to be applied, both in estimating 
the value of the cargo sacrificed and in valuing the cargo saved, 
depend upon the time and place of the adjustment and not upon the 
time and place of the sacrifice (e). In estimating the value of the 
cargo sacrificed, it is necessary to take into account the probable 
state of the cargo on its arrival, if the sacrifice had never taken 
place : if therefore it would, in all probability, have arrived in an 
unsound state, the value for the purposes of contribution is its value 
if it had arrived in an unsound state (/). Similarly, where the 
cargo is damaged or otherwise depreciated through a general average 
sacrifice, the difference in value arising from the depreciation is to 
be allowed (g), 

442. As regards the ship, the amount to be contributed towards 
the sacrifice made by the shipowner is to be based on the cost of 
repairing the ship or making good the equipment sacrificed (h). If 
the ship, in conseiiuence of the sacrifice, becomes a constructive 
total loss, the adjustment must be based upon the value of the ship 
just before the sacrifice took place (t). If ohe ship had at ihat time 
already sustained particular average damage, her value at the time 
of the sacrifice is her value as depreciated by the particular average 
damage, and this must be calculated by deducting the estimated cost 
of repairing the particular average damage; a further deduction 
must be made in respect of the proceeds of the sale of the ship, and 
the balance is the amount of the general average loss (k). 

If it is the shipowner who has to make contribution, his liability 
is based on the value of the ship at the time when she arrives 
at her destination or other place of adjustment (Z). 

443. As regards the freight, the contribution payable bv the 
person entitled to it is based on the amount of freight at risk (m), 
less the expenses of earning it, which would have been saved if the 
ship had been lo8t(7/). Where freight has been sacrilked, the 

(c) Fletcher v. Alexander (1808), L.^R. 3 C. P. 375; Mavro v. Ocecm 
Marine Jnsurarice Co. (1876), L. R. 10 C. P. 414, ('ll. 

(J) Hill V. Wilson (1879), 4 C. P. D. 329. 

(<•) Fletcher v. Alexander, supra, perBoviLL, C.J., at p. 383. But where 
the general average sacrifice is a sale of part of the careo, the value for 
coiitiibnlion purposes may be the price realised on the sale {Richardson v. 
Nourse (1819), 3 B. & Aid. 237.) 

(/) Fletcher v. Alexander, supra. 

(ff) Anglo- Argentine Live Stooh and Produce Agency y. Temperley Shipping 
Co., [1899J 2 Q. B. 403. 

(h) In the case of a wooden ship an allowance is made, after the first 
voyage, of one-third, inasmuch as the shij^wner receives new for old 
\Aitcnison v. Lohre (1879), 4 App. Cas. 766 ; Firie v. Steele (1837), 2 Mood. 
& R. 49 ; Fenwick v. Bohinson (1828), 3 C. & P. 323). 

(i) Henderson Brothers v. Shankland dh Co., [1896] 1 Q. B. 625, C. A. • 

(k) Ibid. No deduction is to be made in this case in respect of ** one- 

third new for old” (ibid.). 

(2) Abbott on Shipping, 6th od.. p. 366; 14th ed., p. 790. 

(wi) Cor V. May (1815), 4 M. & S. 162, per Lord Ellenborotjoh, C.J., 
at p. 159 

(n) The Brigella, [1893] P. 189, per Gorell Barkes, .L, at p. 196. 
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amount to be made good is the gross freight lost, after deducting 
the charges which the shipowner would have incurred to earn it, 
but which he has, in consequence of the sacrifice, not incurred (o). 

444 . The shipowner is not bound to employ a professional 
average adjuster, and any average statement prepared by such 
adjuster does not in the absence of express contract bind the various 
persons interested (p). The shipowner must, however, present the 
average statement within a reasonable time («/). It is his duty at 
ihe same time to place before the average adjuster all necessary 
particulars and accounts (7*)- 

Sect. 8 . — The Shrpouner as a Common Carnei\ 

446 . Every shipowner who carries goods for hire in his ship, 
whether by inland navigation («), or coastwise (a), or abroad (6), 
undertakes to carry them at his own absolute risk, the act of 
God(c) or of the King’s enemies (d), or the inherent defect of the 
goods themselves («?), or the shipper’s default (/) alone excepted, 
unless by agreement between himself and a particular shipper on a 
particular voyage or on particular voyages he limits his liability by. 
further exceptions {g). He therefore incurs the liability of a 

(o) See RiiJca of Practice of the Association of Average Adjusters, ami 
Customs at Lloyd’s, quoted in Abbott on Shipping, 14thed.,pp. 134G — 

(p) Wavertrec Sailing Ship Co. v. Love, [1897] A. C. 373, P. C., explaining 
SiniOfuh V. White (182'4), 2 B. & C. 805. 

(j) Crooks V. Allan (1879), 5 Q. B. D. 38 ; Wavertree Sailing Ship Co. 
V. Love, supra. 

(r) Huih V. Lamport (1886), 16 Q. B. D. 735, C. A. ; compare Twizell v. 
Allen (1839), 6 M. & VV 337. 

(s) Bich V. Kneeland (1613), Hob. 17; Trent Navigation {Proprietors) v. 
B^ood(1785),3Eap. 127 ; Dnlev. Uall(n50), 1 Wils. 281. The rule does not 
apply to a waroliouseman wlio contracts for the carriage of his goods by barge 
from his ships to his waifAioufie {Consolidated Tea and Lands Go. v. Oliver's 
Bonded Wharf etc. Proprietors, [1910] 2 K. B. 395. where a sub-contnu:t 
was made with a lighterman). 

{a) Hill V. Scott, [1895] 2 Q. B. 713, C. A. ; Oakley v. Portsmouth and 
Hyde Steam Packet Co. (1856), 11 Exch. 618. 

(6) Barclay v. Cuculla y Qana (1784), 3 Doug. (k. b.) 389 ; Mors v. Slues 
(1672), 1 Mod. Rep. 85; Boucher v. Lawson (1735), Leo temp. Hard. 85; 
Ooff V. Glinkard (1750), 1 Wils. 282, n. 

(c) Nugent v. Smith (1876), 1 C. P. D. 423, C. A. ; Amies v. Stephens 
(1718), 1 Stra. 127 ; compare Smith v. Shepherd (1790), cited in Abbott on 
Shipping, 6th ed., p. 252; 14th ed., p. 678, where it was held that the act 
of God must be the immediate cause of the loss. As to the meaning of 
“act of God,” see p. 108, ante. 

(d) lAver Alkali Oo. v. Johnson (1874), L. R. 9 Exch. 338, Ex. Ch., per 
Brett. J., at p. 334. 

(e) The Barcote, [1896] P. 294. But the shipowner is not protected 
where the goods would not have been affected but for his own default 
{Lindsay £ Son v. Scholefield (1897), 24 R. (Ct. of Scss.) 630, where 
“ inherent deterioration ” was expressly excepted). 

(/) Ohrhff V. BriscaU, The ** Helene" (1866), L. R. 1 P. C. 231. 
Including persons for whom the shmper is responsible {Boyal Mail Steam- 
shif^ Oo. V. Macintyre Brothers db Oo. (1011), 16 Com. Cas. 231). 

(a) Liver Alkali Oo. v. Johnson, supra, per Brett, J., at p. 344 ; Phillips 
Y. Edwards (1858), 3 H. & N. 813. He may limit his liability by notice 
{Evans v. Soule (1813), 2 M. & S. 1 ; Phillips v. Edwards, supra). As to 
the statutory limitations on his liability, see M. S. Act, 1804, a. 502; 
pp. 612 et sea., post. As to railway companies in respect of sea traffic, see 
Jmkins v. Great Oentral Bailway, [1912] 1 E. B. 1 ; title Railways and 
(&NAL 8, Vol. XXIII., pp. 636, 636. 
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common carrier (/t) in respect of the gooiis which he carries (t). In 
considering the extent of his liability, it thus becomes unnecessary 
to inquire whether he is a common carrier or not (A;), or whether 
the ship is employed in carrying the goods of all comers as a general 
ship (Z), or in carrying the goods of a particular person only under 
a charterparty or similar contract (7a). 

(7i) Liver Alkali Co. v. Johnson (1874), L. R 9 Exch 338, Ex. Oh., 
followed iu Eill v. SeoiU [1895] 2 Q. B. 713, C. A. 

(i) The exceptions excusing a shipowjior at coiiiioon law are the same 
as those which excusu a common carrier; see title (^vkkiehs, Vol. IV., 
pp. 8 ei seq. As to carnage ol passengei-s, see pp 327 et seq., post. 

(/t) There does not apx>ear to be any direct authority on the point. The 
statement in the text is based upon Liver Alkali Co. v. Johnson, 
supra, per Blacktiurk, J., at p. 340, and upon Nugent v. 8mUh 
(1870), 1 C. P. D. 423, C. A., per Brett, at pp 431 et seq., 
who cites in favour ol this view Mors v. Since (1672), 1 Mod. Rop. 86 
(where the special verdict was in general terms), Coggs v. Bernard (1703), 
2 Ld Rayra. 909 (where Holt, C.J., speaks of shipmasteis as a separate 
and independent class from common carriers), Dale v. Hall (1750), 1 Wils. 
281. Goff v. Clinkard (1750), 1 Wils 282, n., Lyon v. Melh (1804), 5 
East, 428, Barclay y. Cucullay Gana(\l%4), 3Doug. (k. B.) 389, Schteffehn 
v. Harvey (1810), 0 Johnson’s Reports, 170, ajidBlliottv. RosscM (1813), 
10 Johnson’s Reports, 1. When N agent v. Smith, supra, went to the 
Court of Appeal, Cockbuun, C.J., at pp 434 et seq., expressly dissented 
from the view taken by IIrett, J., and doubted the coriectness of the 
opinion expressed by Blackburn, J,, in Liver Alkali Co. v. Johnson, 
su’fra ; in his view a shipowner who is not a common earlier is an ordinary 
bailee, bound to use reasonable care, and exempt from liability wliore the 
loss could not have been avoided by reasonable care, skill and diligence. 
There are various dicta which may apiiear to support this view ; see Grill 
v. General Iron Screw Collier Co. (1866), L. R. 1 C. P. 600, per Willes, J., 
at p. 012, citing Laurie v. Douglas (1846), 15 M. & W. 740 ; Notara v. 
Henderson (1872), L. R. 7 Q. B. 225, Ex. Ch., per Willes, J., at p. 236 ; 
Wilson, Sons <Ss Co. v. The **Xanfho** (Owners of Cargo) (1887), 12 
App. Cas. 603, Lord Hersciiell, at p. 610; Tlamilton, Fraser d' Co. 
V. Fandorf Jb (Jo. (1887), 12 App. Cas. 618, per Lord Watson, at p. 526. 
But it will be found on looking at the cases that this point was not cleai'ly 
present to the minds of the respective judges, so as to make it certain that 
they were expressing an opinion contrary to that held by Brett, J, ; and 
the language used, as, for instance, in Notara v. Henderson, supra, at p 237, 
is not inconsistent with it. It may be noted that, though the use of 
exceptions in a bill of lading may be defended on the grounds that the bill 
of lading is a document in common form, and that the ship may at any 
time be employed as a gancral ship, in which case the shipowner is liable 
as a common carrier, and therefore needs protection, a contract by charter- 
party stands in a diderent position. The shipowner who charters his ship 
is not necessarily a common^carrier making a special contract of carriage ; 
if, therefore, he is not liable as insurer, but only for negligence, it is un- 
necessary to insert in his charterparty any exceptions other than negligence. 
Consequently, if he is not guilty of negligence, it is immaterial to inquire 
whether, in the ease of the cargo being lost or damaged, any particular 
exception applies or not, since, even in the absence of negligence, he would 
hot be liable. Yet, in the various cases upon the application of exceptions, 
it appears to be assumed that, if no exception applies, the shipowner is 
liable (compare Burton v. English (1883), 12 Q. B. D. 218, C. A., where 
Brett, M.R., at p. 219, points out that the ship was not a general ship, and 
where Bowen, L. J., at p. 223, speaks of the shipowner as a carrier ; Kish 
V. Taylor^ [1912] A. C. 604, per Lord Atkinson, at p. 617), and except by 
OocKBUBN, C.J., in Nugent v. Smith, supra, jt has not been aug|^t(^ 
that he would not be liable unless he was a common carrier. 

({) Mors y. Since, supra. 

(m) Liver AUcaU Co. v. Johnson, supra; compare Internationale Guano 
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Part VIII. — Carriage of Passengers. 

Sect. 1. — The Contract of Carriage, Bmav, 1« 

446. The conveyance of passengers on merchant ships is, for the 
purposes of safety and the like, the subject of numerous statutory 
regulations, which are dealt with hereafter (7^). Apart from these, 

the position of an owner who carries passengers on his ship, or of a Petition of 
charterer who has control of the ship and is entitled to carry 
passengers (o), depends mainly upon the terms of the contract 
between him and the individual passenger. He is not obliged to 
carry passengers at all, but if he holds himself out as a carrier of 
passengers he is probably bound to receive and carry all who are 
willing to contract with him, provided there is room on the ship 
and that the prospective passenger is a fit person to be carried, and 
not one whose presence would be likely to injuriously atlect or 
endanger the ship, the owner, the crew, or the other passengers (p). 

The mere fact that the presence of a particular passenger might 
offend the susceptibilities of others does not justify a refusal to* 
carry (7), and a person of notoriously bad character, who has been 
accept( 3 d as a passenger, is entitled to be carried so long as he 
behaves himself properly (r). 

447. A shipowner is not an insurer of the safety of the passengers Shipowner’s 
carried on his ship (s). His responsibility is limited by the terms l*®^*i**^y- 

of the contract of carriage and by his implied undertaking to take 
all due care (0i including the exercise of reasonable skill and 
foresight by him and his servants, to carry the passenger in safety. 

This undertaking involves a duty to provide a ship as fit and 
seaworthy as care and skill can render it (a), but there is no implied 
warranty that the ship is free from all defects likely to cause 
peril (6). The owner, and the master as his agent, must also make 

en i^uyer'phosyhaalwerhcn v. Maeandrew {Robert) dc (7o.,[10091 2 K. B. 36()» 
per PiCKFORD, J., at p. 305. 

(n) See pp. 331 et seq., posit see also pp. 77, 78, ante ; p. 544, post, 

(o) In ShaWt SactU Co, v. Aitlen, Lilburn tfc Co. (1883), Cab. & El. 

195, where a charterparty, not amounting to a demise of the ship, provided 
for the carriage of a full and complete car^o, but was silent as to passengers, 
it was held that the charterer was not entitled to carry passengers, and that 
no custom existed entitling such a charterer to carry passengers, or the 
owner to have passengers carried for his benefit. 

(p) See Eenderson v. Stevenson (1875), L. R. 2 Sc. & Div. 470, per Lord 
Chelmsford, at p. 477 ; and, as to the position of wrecked seamen, see 
pp. 56, 67, ante. 

(9) See Abbott on Shipping, 14th ed., p. 888. 

(r) Coppin v. Braiihwaite (1844), 8 Jur. 876, per Rolfe, B., at p. 876 ; 
see also pp. 329, 330, post, for statutory provisions. 

(s) See pp. 543, 544, post ; compare pp. 326, 326, emU; and see title 
Carriers Vol. TV., p. 44. 

{t) For the degree of care required, see ibid. 

la) This duty is discussed ibid., p. 45 ; the cases there cited should he 
referred to ; see also Burges v. Wi^hem (1863), 3 B. & S. 669. As to safe 
means of transport, see John v. Bacon (1870), L. R. 6 C. F. 437 ; Preston 
OorporaUon v. Biomstad, The Batata, [1898] A. C. 613. 

(6) See title Carriers, Vol. IV., pp. 44 et seq. ; Gray v. Cox (1826), 4 
B. & C. 108 ; Brown v. Sdgington (1841), 2 Man. & G. 279 ; Bandau t« 

Newson ( 1877), 2 Q. B. D. 102, Ci. A. For the meaning of “ seaworthy,” see 
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reasonable provision for the food, comfort and accommodation of 
the passengers, and provide reasonable facilities for the carriage of 
their luggage (c). 

The shipowner’s liability to a passenger for injuries sustained 
by reason of the negligence of the owner, or of his servants 
while acting within the scope of their employment, extends to a 
passenger in another ship who may be injured by reason of such 
negligence, even though the master and crew of the other ship had 
been guilty of contributory negligence (d), A passenger is not 
identified in respect of negligence with those navigating the ship on 
which he is carried {e). 

448. A shipowner may, by inserting conditions in the contract, 
relieve himself, either in whole or in part, from liability for damage, 
loss, or injury to the passenger or his luggage (/), but he must 
cause the conditions to be brought to the notice of the passenger (g). 
In the absence of a special contract, the owner’s liability for injury 
to the paBBongor is based upon negligence (ft), and his liability as 
to the passeiig(3r’s luggage is the same as that of other carriers (i), 
though in all cases where the injury or loss occurs without his 
actual fault or privity the statutory limitatifuis hereafter mentioned 
may apply (ft). 

449. Apart from any warranty (Z), a passenger has no riglit to 
insist that the nhip shall begin the voyage at the advertised or 
agreed time. It is sufficient if the voyage is begun within a 
reasonable time (m), but the shipowner must use due care to avoid 
delay in the prosecution of the voyage, and, if he fails in this, he 
may be liable to an inconvenienced passenger for such damages 

p. 77, ante , and for the ofienoo oi sending an unscawoithy ship to sea, see 
ibid, ; title Ukiminal Law and Pjioceduke, Vol. IX., pp. HhO, 560. 

(c) See title Negligence, Vol. XXL, p. 429. 

(d) Mills V, Armstrong, The Bernina (1888), 13 App. Cas. 1 ; The Orwell 
(1888), 13 P. D. 80 ; The Druid {m2), 1 Win. Rob. 391 ; and see p. 644, 
post, title Negligence, Vol. XXI., pp. 445 et seq. 

(e) Mills V. Armstrong, The Bonina, supra. As to the appUcalion oi 
this doctrine io the carriage of goods, see The Milan (1861). Lush. 388 
title Negligence, Vol. XXL, p. 485. As to the division of Iofs under the 
Maritime Conventions Act, 1911 (1 & 2 Geo. 6, c. 57), and the rights of an 
innocent party where two vcsboIs are in fault, see pp. 359 et seq., post 

(/) Even to the extent of ^oueration lor a fatal accident resulting from 
negligent navigation ; see llaigh v. Eoyal Mail Steam Paclet Co. (1883), 
6 Asp. M. L. C. 189, C. A. 

ig) See title Carriers, Vol. IV,, pp. 53 etseq ; Acton v. Castle Mail Packets 
Co, (1895), 8 Asp. M. L. C. 73. As to liability for loss of luggage, see title 
Carriers, Vol. IV., pp. 40 et seq, ; Wilton v, Atlantic liof/al Mail Steam- 
navigation Co. (1861), 10 C. B. (n. s.) 453 ; Peninsular etc. Steam Co. v. 
Shand {IS65), 2 Mar. L. C. 244, P. C. ; Taubman v. Pacific Steam Navigation 
Co. (1872), 1 Asp. M. L. C. 336 ; Thompson v. Royal Mail Steam Packet 
Co. '(1876), 6 Asp. M, L. C. 190, n. ; The Stella, [1900] P. 161. 

(A) See title Negligence, Vol. XXL, pp. 367 et seq. 

(i) See title Carriers, Vol. IV., p. 42. * 

(k) See p. 617, post, 

(l) See Crmston y. Marshall (1860), 6 Kxch. 306. 

(w) Yates v. Duff (1832), 6 C. &; P. 369 ; Crane v. Tyne Skipping Co. 
(1897), 13 T. L. B. 172 ; see also title Carriers, Vol. IV., pp. 56, 59, 60. 
As to steerage passengers, see pp. 337, 338, post. 
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as are the reasonable consequence of his default, unless he has 
contracted to be liable to a greater or less extent (n). 

450. If the contract is silont as to the time for payment of the 
passage money, it must be paid at the accustomed time, if there is 
any usage in this respect ; and it seems that if the money is paid in 
advance, and the ship is lost before the commencement of the 
voyage, the money must be returned (o). For unpaid passage 
money the master has a lien on the passenger’s luggage, but not on 
his person nor on the clothes he is wearing (p). 


Sect. i. 

The Con- 
tract of 
Carriage. 

Passage 

money. 


451. A contract for the carriage of passengers is pnmd facie Conflict of 
governed by the law of the country where it is made (g), but the 
parties may agree that the law of the country of the ship’s flag 

shall be applicable (r). 

452. At common law the master of a vessel has absolute Authority of 
control over the passengers, and they are bound to obey all his master otpp 
reasonable orders, and in emergency even to work the ship or to 

fight it («). The master may use reasonable means to enforce obedi- 
ence to his lawful commands, and may, when necessary, remove or* 
even imprison a disobedient passenger, but his power is limited to 
the necessity of the case, and, if he uses excessive means to enforce • 
obedience, or attempts to enforce obedience in such a manner as to 
exceed his authority, ho is liable to an action for damages (6). 

The master of a passenger steamer may detain without warrant, Power of 
and convoy before a justice of the peace, any drunk and disorderly detention, 
person who persists in entering the ship after he has been refused 
admission and his fare has been returned or tendered, or who, in the 
United Kingdom, refuses to leave the ship when requested ; any 
person who, after being warned, molests any passenger; any person 
who persists in attempting to enter a steamer which is full ; or who 
attempts to travel witliout first paying his fare (c) ; or who knowingly 
and wilfully travels beyond the distance for which he has paid his 


(n) Seo title Damages, Vol. X., pxi. oil, 312. If by reason of the 
unpunctual arrival of the ship a passenger misses his train, he cannot 
recover the cost of a special tram, unless lie can show that the expense is 
one which he would have incurred if he had missed the train by Ins own 
fault (Bright v. Peninsular and Oriental 8team Navigation Co, (1897), 
2 Com. Cas. 106). 

(o) Oillan v. Simpkin (1815), 4 Camp. 241 ; Greeves v. West India and 
Paoific Steamship Co. (1869), 3 Mar. L. C. 256. As to steerage passage 
contracts and passengers in emigrant ships, see pp. 336, 337, post. 

(p) Wolf V. Summers (1811), 2 Camp. 631. 

(g) Penimular etc. Steam Co. v. Shand (1865), 2 Mar. L. C. 244, fix. Ch. 

(r) Lhyd v. Ouihert (1866), L. R. 1 Q. B. 115,P. C. ; Be Missouri Steam- 
ship Co. (1889), 42 Ch. D. 321, C. A. ; The August, Ll»91] P. 328 ; The 
Industrie, [1894] P. 68, C. A. ; see title Conflict op Laws, Vol. Vl., 
pp. 238 et seq. ; and see p. 141, ante. 

fa) King v. Franklin (1858), 1 F. & F. 360; Boyce v. Bayliffe (1807), 
1 Camp. 68 ; Boyce v. Douglass (1807), 1 Camp. 60 ; Newman v. Walters 
(1604), 3 Bos. & P. 612. 

(b) Aldworth v. Stetvari (1866), 4 F. & F. 957 ; Prendergast v. Compton 
(1837), 8 C. & P. 464 ; Noden v. Johnson (1850), 16 Q. B. 218. 

(c) As to stowaways, see also p. 346, post. 
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fare, in either case with intent to avoid payment ; or who refuses 
and neglects to quit the steamer on arrival at the point to which he 
has paid his fare ; or who fails to pay his fare or exhibit his ticket 
when requested {d ) ; or who wilfully causes obstruction or injury 
to any part of the machinery or tackle, or obstructs or impedes or 
molests the crew, or any of them, in the execution of their duty {e). 
The power of detention only arises, however, where the name 
and address of the oiTeiidor are unknown to the master or his 
officer (/). 

The master of a home-trade passenger steamer may refuse to 
receive on board any person who is in such a state, or misconducts 
himself in such a manner, as to annoy or injure passengers on 
board, and may put any such person ashore at any convenient 
place (g). 

In every emigrant ship the medical practitioner, aided by the 
master, or in the absence of the medical practitioner the master 
alone, is bound to exact obedience to all sanitary regulations niado 
by Order in Council (Jt). 

In any emigrant ship spirits may not, during the voyage, be sold 
directly or indirectly to any steerage passenger (i). 


{d) M. S. Act, 1804,8.287 (1). Penalty, not exceeding 40^., recoverable, 
summavily, without prejudice to the recovery of any fare payable (thid ). 
(e) Ibid., B. 287 (2). Penalty, not exceed. iig £20 (ibid.), 
if) Ibid., 8. 287 (3). The mfusal to give name and address, ortho giving 
of a false name and address, renders the offender liable to a penalty not 
exceeding £20, to bo paid to the owner of the steamer (ibid., s. 287 (4) ). 

(ff) Ibid., s. 288. Home trade passenger .ship ** means a ship employed 
in carrying passengers within tlie following liiiiits ; — the United Kingdom, 
the Channel Islaiuls and Isle of Man, and the continent of Europe between 
the river Elbe and Brest inelu.‘?ive (ibid., s. 742). 

(11) Ibid., s. 326 (1). Regulations may be made by Order in Council 
(1) for preserving order, promoting health and securing cleanliness and 
ventilation on board emigrant ships proceeding fiom the British Islands 
to any port in a British possession ; (2) for prohibiting emigration 

from any port at any time when choleraic or any epidemic disease is 
generally prevalent in the British Islands oi any part thereof ; (3) for 
reducing tne number of steerage passengers allowed to be carried either 
generally or from any particular ports in the British Islands ; (4) for 
permitting the use on board emigrant ships of apparatus for dbtilliug water 
and for defining in such case the quantity of fresh water to bo carried in 
tanks and casks for the steerage passengers under the earlier provisions 
of the M. S. Act, 1894, Part 111. ; and (6) for requiring duly authorised 
medical practitioners to be carried in emigrant ships whore they would not 
otherwise be required under ibid., Part III., to be carried (ibid., s. 324). 
An Older im Council apjiroving.rcgulatious as to distilling apparatus and 
quantity of water to be carried on emigrant ships, dated the 25th January, 
1908, is in force (Stat. R. Sc 0., 1908, p. 639). If any person on board 
fails without reasonable cause to obey or offends against any such 
regulation or any provision of the M. S. Act, 1894, Part 111., or obstructs 
the master or medical practitioner in the execution of any duty imposed 
upon him by any such regulation, or is guilty of riotous or insubordinate 
conduct, that person is liable for each onence to a fine not exceeding £2, 
and, in addition, to imprisonment for any period not exceeding one mdntb 
(ibid., B. 325 (2) ); see also title Public Health and Local Adbunistra- 
TioN, Vol. XXIII., pp. 464 et seq. As to emigrant ships, see, further, 
pp. 335 ei seq., poet. 

(?) M. S. Act, 1894, B. 320 (1). By ibid., s. 326 (2), any person oon- 
traveuing this provision is liable to a fine not exceeding £20. 
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Sect. 2 . — Statutory Requirements. 

Sub-Sect. 1 . — Definithm (ot). 

453. A “ passenger ** is any person carrit 3 d in a ship {h) other 
than the master and crew and the owner, his family and servants (o). 

A passenger steamer ” includes every steamship whetW 
British or foreign, carrying passengers to, from or between any 
places in the United Kingdom, except steam ferry boats working in 
chains ((t). 

An “emigrant ship “ means every sea-going (/) vessel, whether 
British or foreign, and whether or not conveying mails, which 
carries, on any voyage to which the Merchant Shipping Act, 189i, 
Part JII., applies (. 9 ), more than fifty steerage passengers or a 
greater number of steerage passengers than, if it be a sailing ship, 
one statute adult to thirty -three tons, or, if a steamship, one statute 
adult to twenty tons of the ship’s registered tonnage. The definition 
includes a ship which coming from outside the British Islands 
takes on board at any port therein such number of steerage 
passengers, whether British subjects or resident aliens, as would, 
with or without the steerage passengers already on board, constitute 
her an emigrant ship ( 7 i). 

A “statute adult” is a person aged twelve years or upwards or 
two persons between the ages of one and twelve years (i). 


(fl) The definitions here given are definitions for the purposes of 
the M. S. Act, 1894. Part III. (ibid., a. 267 ; The Clymene, [1897] P. 
295, 300). 

(6) A ship inc.udes every description of vessel uped in navigation not 
propelled by oar3^(M. S. Act, 1894, s. 742). A vessel which would otherwise 
be a ship is not excluded merely because she is propelled by oars {Ex •parte 
Ferguson (1871), L. K. 6 Q. B. 280, 290). A hopper barge without motive 
power may bo a ship (The Mao (1882), L. R. 7 P. D. 120, C. A.). As to 
whether an unfinished vessel is a ship, see Be Softley, Ex parte Hodgkin 
(1875), L. R. 20 Eq. 746. See also p. 14, ante. 

(e) M. S. Act, 1804, s. 267. Semble, that to make a person a passenger 
there must be some privity between him and the owner (TAe (1860), 
L. R. 2 P. C. 625, 530 ; Hay v. Tnnity House Corporation (1895), 65 L. J. 
(Q. B.) 90) ; compare for decisions as to the meanly of passenger,” 
Hedges v. Hooker (1889), 60 L. T. 822; Kiddle v. Kidston (1884), 14 
L. R. Ir. 1 ; The Hanna (1866), L. R. 1 A. & E. 283 ; The Clymene, supra, 
and see p. 610, post. As to alien passengers, see Aliens Act, 1906 (5 
Edw. 7. c. 13) ; title Aliens, Vol. 1., pp. 320 et seg. 

(d) This includes vessels propelled by electricity or other mechanical 
power (M. S. Act, 1894, s. 743). But such vessels to be ships must be used 
m navigation (Southport Corporation v. Morriss, [1893] 1 Q. B. 369). A 
motor boat which plies for hire may bo a ‘•passenger steamer” (Weeks 
V. Boss, [1913] 2 K. B. 229). 

(s) M. S. Act, 1804, 8. 267, as amended by M. S. Act, 1906, s. 13. 

(f) M. S. Act, 1894, 8. 268. I.e., actually going to sea (Salt Union v. 

Wood, [1893] 1 Q. B. 370). 

(7) I.e., all voyages from the British Islands to any port out of £uro|H3 
and not within the Mediterranean and, with some modifications, certain 
ookiDial voyages (M. S. Act, 1894, ss. 364 — 368). As to the modifications of 
certain provisions of ibid.. Part 111., in their application to British pos- 
sessions, see ibid., a. 366 ; to Australian colonies, ibid., a. 367 : as to the 
application of ibid.. Part III., to British India, see ibid., a. 368. 

(h) Ibid., B. 268 (1). 
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A ** steerage passenger ** is any passenger not a cabin passenger,” 
and persons are deemed to be cabin passengers when the space 
allotted to their exclusive use is in the proportion of at least thirty- 
six superiicial feet to each statute adult and their fare is at least 
JS25 for the whole voyage, or is in the proportion of at least 65«. 
for every thousand miles (/t), and they have been furnished with 
a duly signed contract ticket in the form prescribed by the Board 
of Trade for cabin passengers (/). 

“ Steerage passage ” includes passage of all passengers but cabin 
passengers (?w). 

“ Upper passenger deck *’ means and includes the deck immedi- 
ately beneath the upper deck, or the poop or round-house and deck- 
house when the number of passengers, whether cabin or steerage 
passengers, carried in the poop, round-house, or deck-house exceeds 
one-third of the total number of steerage passengers which the 
ship may lawfully carry on the deck next below (9i). 

“Lower passenger deck ' means and includes the deck next 
beneath the upper passenger deck, not being an orlop deck (o). 

A “ colonial voyage ” means a voyage from any port in a British 
possession other than British India (p) or Hong Kong to any port 
whatever, where the distance between such ports exceeds four hundred 
miles or the duration of the voyage, as determined under the 
Merchant Shipping Act (q\ 1894, Part HI., exceeds three days (r). 

Sub-Sect. 2 . — Surveys of Ships, 

(i.) Passenger Simmers. 

464 . The owner of every passenger steamer (s) must cause her 
to be surveyed at least once a year by a ship surveyor and an 


(k) By Board of Trade Notice dated the 23rd September, 1907, a voyage 
from the British Islands to the East Coast of North America is for this 
purpose three thousand miles, and to South Africa six thousand miles. 

if) M. S. Act, 1906, B. 14 ; for form of ticket, see Stat. R. & 0., 1908, 
p, 614; Knoyolop®dia of Forms and Precedents, Vol XIV., pp, 138— 
146. The failure to give such a ticket does not seem to make a person, 
who is otherwise a cabin passenger, asteera^ passenger for the purposes of 
the definition of “ emigrant ship ” (Ellis y.Fearce (1868), E. B & E. 431). 

(m) M. S. Act, 1894, s. 268 (4). 

(n) Ibid., s. 268 (6). 

(o) Ibid., s. 268 (6). 

(p) For meaning of ** British India,’* see Interpretation Act, 1889 (52 & 
63 Viet. o. 63), 8. 18 (4). 

(q) See M. S. Act, 1894, ss. 366 (voyages from ports in British posses- 
siona). 368 (2) (b) (voyages from British India). As to length of voyage 
of an emigrant ship from the British Islands, see ibid., s. 269, and Board 
of Trade Notice dated the 23rd September, 1907. 

(r) M. S. Act, 1894, s. 270. 

(s) Ibid., s. 272. If tlie provisions as to survey and as to a certificate (as 
to which see pp. 333, 334, post) are not complied with, the master or owner 
is liable on summary conviction to a fine not exceeding £10 for every pas- 
senger carried, and the master or owner of any tender is liable to aulike 
penalty'for every passenger taken on board (M. S. Act, 1906 (6 Edw. 7, 
o. 48), 8. 21) ; as to exemptions for certain foreign steamers, see M. S. 
Act, 1894, s. 363, and quaere whether the effect of ibid,, s. 271, does not 
cut down the obligation for survey to passenger steamers carrying more 
than twelve passengers. 



Part VIII. ^Carriage of Passbkgbbs. 


m 


engineer surveyor the former being, in the case of iron steamers, bkot. s. 
qualified in the opinion of the Board of Trade to survey iron Statutory 
steamers. Such surveyors, if satisfied by the survey that they can Bequlra- 
properly do so, must deliver to the owner declarations of survey, in mwte. 
a form approved by the Board of Trade (a), which the owner must 
within fourteen days of their receipt transmit to the Board of 
Trade (b). If the owner of a steamer feels aggrieved by a 
declaration of survey, or by the refusal to give a declaration, he 
may appeal to the court of survey of the port or district where the 
steamer then is, and the judge of that court must report to the 
Board of Trade on the question raised by the appeal (c). But no 
such appeal lies where the owner has exercised his right of appoint- 
ing some other person to accompany the surveyor or surveyors and 
that person agrees in the result (d). 

455. The Board of Trade, on the receipt of the declarations of Passenger 
survey, if satisfied that the statutory requirements have been com- steamer’s 
plied with, must, and on the report of a court of survey, if satisfied 
that the requirements of the report as well as of the statute have 
been complied with, may, issue in duplicate a passenger steamer’s 
certificate (e). The Board must transmit this certificate to a 
superintendent or other public ofticer at the port selected by the 
owner, or where the owner or agent resides, or the steamer has been 
surveyed or is lying, and must give notice of the transmission to 
the master or owner or his agent, and the officer to whom the 
certificate was transmitted must deliver both copies to the master, 
owner, or agent on their application and payment of the propur 
fee. it is sufficient proof of the issue of a certificate to show its 
receipt by the officer and notice of transmission to the owner, 
master, or agent (/). A certificate is in force for a year from the 
date of issue or any less time specified in it, unless the Board of 
Trade gives notice that it has cancelled it (g). The Board may cancel 
a certificate if it has reason to believe that there was any fraud 

(t) The survey may be made by tbo same person if he has been appointed 
both as ship and engineer suiveyor (M. S. Act, 1906, s. 75 (3) ); as to the 
appointment of surveyors, see M S. Acts, 1894, s. 724; 1906, s. 75. 

(a) M. S. Acts, 1894, s. 272 ; 1906, s. 75(1) (substituting '^ship ” surveyor 
for “ shipwright ’* surveyor). For the particulars required to be contained 
in the declarations, see M. S. Act, 1894, s. 272 (3), (4). 

(5) Ibid., 8. 273 (1). On failure to do so without reasonable cause, the 
owner becomes liable to forfeit not exceeding 10s. for each day of delay 
(ibid., 8. 273 (2), which makes the sum forfeited payable on the grant of 
the certificate of survey in addition to the fee). 

(o^ Ibid., s. 275. This provision for appeal was held to oust the juris- 
diction of the Court of Session, at least until after appeal (Denny and 
Brothers v. Board of Trade (1880), 7 li ((’t. of Sees.) 1019). As to courts 
of survey and their procedure, see ibid., ss. 487 — 489; title Couuiw, 

VoL IX., p 107 ; p 662, post. 

(d) M. S. Act, 1894, s. 275 (4). 

, (e) Ibid., SB. 274, 275 (2). For the statements to be contained in the 
certificate, see ibid. 

(/) Ibid., s. 276, which includes in the proper fee any other sums men- 
tioned in the Act as payable on the grant of the certificate, by ibid., s. 277, 
the fee is to be fixed by the Board of Trade, subject to tbo maximum 
specified in ibid., Sched. IX., Part 1. 

(g) Ibid., 8. 278 (1). 
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or error in any declaration upon which the certificate was founded, 
or that it was issued upon false or erroneous information, or that, 
since the declaration was made, the hull, equipments or machinery 
have been injured, or are otherwise insufficient (/t). When a 
certificate has expired or been cancelled the Board may require its 
delivery up (t). 

456 . The master or owner of every steamer required to have a 
certificate (A;) must, on its receipt by him or his a^ent, have one of 
the copies at once posted up on board in a conspicuous place so as 
to be legible to all persons on board, and must have it kept so 
posted up and legible while it remains in force and the steamer is 
in use. Failure without reasonable cause to comply with this 
regulation renders the owner or master liable to a fine of not 
exceeding JEIO for each offence; and if the steamer plies or goes to 
sea with passengers on board and the regulation is not complied 
with, the owner is liable to a line not exceeding £100 and the 
master to a further line not exceeding £20 (Z). 

457 . Unless the owner or master of a passenger steamer which 

carries more than twelve passengers has obtained a passenger 
steamer’s certificate, the steamer may not ply or proceed to sea or on 
any voyage or excursion with any passengers on boai*d. and if it should 
attempt to do so it may be detained until the certificate is produced 
to the proper officer of Customs (w?); master or owner is 

also liable on a breach of this provision to a fine on summary con- 
viction (i/)- But when a passenger steamer is abroad when her 
certificate expires, no fine for want of a certificate is incurred until 
she first begins to ply with passengers after her next return to the 
United Kingdom (o). 

It is an offence for an owner or master of a passenger 
steamer to receive on board, or on any part of her, a. number of 
passengers greater than the certificate allows (p). 

It is a misdemeanour (<7) knowingly and wilfully to make or 
assist in making a false declaration of survey or passenger 
steamer’s certificate, or to forge or fraudulently to alter any such 
declaration or certificate. 


{h) S. Acst, 1894, B. 279(1) In every such case the Board may require 
the owner to have a fresh purvey of the hull, equipments or macliineiy. and 
to transmit fresh declarations of survey before reissuing the ceitifieate or 
granting a fresh one (tbtd., s. 270 (2) ). 

(t) An owner or master who fails without reasonable cause to comply 
is liable to a fine not exceeding £10 (ibtd , s. 280). 

(A) f.e ,a paissengcr steamer which carries more than twelve passengeis, 
and which plies or proceeds to sea on any voyage or exenrsion with pas- 
sengers on board, not being an emigrant ship, which has complied with 
tlie rules for survey of emigrant ships (ibtd., s. 271). 

(l) Jbid., 8. 281. 

(m) Ibid., s. 271 (2). 

(n) *T\I, S. Act, 1906 (6 Edw. 7, c 48), s. 2) ; pcc note («), p. 332, ante 

(0) M. S, Act, 1894, 8. 278 (2). 

(p) q^io penalty is a fine not exceeding £20 for each offence, and in 
addition, a fine for every passenger above the number allowed (ibid , a. 283). 
Where a passenger steamer has slich an excess of passen^rs on board at 
any place, the master or owner is deemed to have received them on board 
at such place (M. S. Act, 1906, s. 22). 

(y) M. S. Act, 1894, s 282. For punishment, see s. 680. 
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468 . Where the Board of Trade is satisfied that the laws of a bbot. s. 
British possession provide for the grant of passenger steamers' Stat^toiy 
certificates similar to those in the United Kingdom and after similar 
surveys, an Order in Council may declare that such certificates have BIWitB. 
the some force as those granted in the United Kingdom, and are ^ 

subject, with or without modification, to the foregoing provisions, and 
may impose conditions or regulations with regard to the certificates, 
their use, delivery, and cancellation, and impose fines not exceeding 
£50 for breach of such conditions and regulations (r). 

(ii.) Kmujrant Ships. 

459. An emigrant ship (a) which has no passenger steamer’s Survey of 
certificate in force (0 must be surveyed at the expense of her emigrant ship 
owner or charterer, under the direction of the emigration officer (^/), 
at the port of clearance, by at least two competent surveyors, and 
must be reported by them seaworthy and fit for the intended 
voyage before clearing outwards or proceeding to sea on a 
voyage (5). 

The survey must be made before any cargo is loaded, except 
such as may be necessary for ballast, and that portion, if anyi, 
must be shifted at the request of the emigration officer or the 
surveyors so as to expose successively each part of the frame of tho 
vessel (c). 

In case of an adverse report tho owner or charterer may Adverse 
require the emigration officer to appoint three other competent 
surve3yors, two at least being shipwrights, to survey at the expense 
of the owner or charterer. The officer must then appoint, and if 
these surveyors rei^ort unanimously that the ship is seaworthy and 
lit for her voyage, she may clear and pioceed(<Z). 


(r) M. S. Act, 181)4, s. 284. TIir orders in force aro: — Bengal, 17th 
October, 1884; Bombay, 26tL June, 1884; New South Wales, 
November, 1803; Now Zealand, 26Ui November, 1880; Queensland, 
Hth March, 1895 ; South Austraha, 14th February, 1883 ; Tasmania, 
21st November, 1895 ; Victoria, 8th March, 1895 (all in Stat. R. O. 
Rev., Vol. VllT., Merchant Shipping, pp. 122 — 131) ; and Mauritius, 27th 
February, 1905 (Slat., R. & O , 1905, p. 208). The convention of the 
jOth January, 1014 (see note (p), p. 78, ante)y provides lor mutual recog- 
jiition of certilicutes by the countries concerned. 

(s) For definition, see p. 331, ante. 

{t) M. S. Act, 1894. B. 289 (1). 

(a) As to these officers, see ibid., s. 355. As to the fees payable for 
survey, see ibid., s. 360 (2). As to the equipment required, si^e ibid., 
a 200. Any person employed under ibid.. Part III., who demands or 
receives, directly or indirectly, otherwise than by direction of the Board 
of Trofle, any fee, remuneration, or gratuity whatever in respect of any 
duty performed by him under ibid,. Part III., is liable for each ofienco to 
a fine not exceeding £50 {ibid., s. 360 (3) ). 

{h) For tho voyages to which this applies, soo ibid., ss. 364, 365 j ns 
to the exemption from survey of certain foreign vessels, ibid., s. 3 03 ; as 
to the application of survey rules to British possessions, ibid., s. 306 (3). 
The surveyors are appointed by the Board of Trade at any ports in the 
British Islands where there is an emigrariou officer, and at other ports by 
the Commissioneis of Customs {ibid., s. 289 (1) ). 

(c) Jhid., 8. 289 (2). 

(d) Ibid^t B. 289 (3). If any of the above requirements are not complied 
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Sub-Sbot. 3. — Equipment of 

460 . In addition to the requirements stated elsewhere (e) as to 
compasses^ and fire-extinguishing and life-saving appliances, a 
home-trade passenger steamer (/) must have such shelter for 
her deck paspengers as the Board of Trade requires, and every 
passenger str^amer must have a safety-valve to each boiler, so con- 
structed as to be out of the control of the engineer when the steam 
is lip, and, if this valve is in addition to the ordinary valve, so con- 
sti acted as to have an area not less and a pressure not greater than 
tlj(* area of and pressure on the ordinary valve (//). Emigrant ships 
must be supplied with sufficient anchors and chains (//). 

461 . Every sea-going passenger ship must iilso be provided, to 
tlie satisfaction of the Board of Trade, with means for making signals 
of distress and with a proper supply of lights inextinguishable in 
water and attachable to lifebuoys (i). 

Every ship must also bf provided with lights and the means 
of making fog signals in conformity with the collision regulations (j), 
and the pi-ovisions as to inspection, notices and detention with 
regard to life-saving appliances apply (&). But in the case of lights 
and fog signals appeal maybe made on the refusal of a certificate to 
the court of survey (/) in the port or distru t where tho ship for 
the time being is, and the judge of the court is to report to the 
Board of Trade, who may, if satisfied that the requirements of the 
report and of the statute as to lights and fog signals have been 
complied with, grant or direct the grant of the certificate (m). No 
appeal lies if the owner has appointed some person to accompany 
the surveyor on his inspection, and that person and the surveyor 
agreed (n). 

Sub -Sect. 4. — Passenger's Contract, 

462 . Any person, excej)t the Board of Trade and persons acting 
for it and under its direct authority, who receives money from any 
person, for or in respect of a passage as a steerage passenger in 

with the owner, charterer, or master is liable to a fine not exceeding £100 
tor eacli offence (M. S. Act, 181)4, s. 289 (4) ). 

(e) Soe pp. 77, 78. ante. 

(D See M S. Act, 1894, s. 742, for definition of “home-trade ship** 
and “ home-trade passenger ship.*’ 

{q) Ibid., s. 285 (3), (4). For penalties for breach, see ibid., s. 285 ^5) ; 
B. 286 forbids any person to increase the weight on the safety valve of a 
passenger steamer beyond tho-limits fixed by the surveyor, under penalty, 
in addition to any other liability incurred, not exceeding £100 ; compare 
also ibid,, s. 433, for a similar provision applying to all steamships. 

{h) Ibid,, BS. 290, 363. 

(i) Ibid., B. 435 (1). If any such ship goes to sea from any port in 
the United Kingdom without being so provided, the owner, if in fault, 
is liable to a fine not exceeding £100, and the master, if in fault to a fine 
not exceeding £50 {ibid., a. 435 (2) ). 

( j) . For thesCi; see ibid., s. 418 ; and pp. 373 el aeq., post. 

{k) M. iS. Act, 1894. s. 420 (1), (3). For the fees chargeable for 
inspection, see ibid., s. 420 (8). ^ 

{1) As to courts of survey, see ibid., ss. 487 — 489 : p. 662, post. 

(m) M. S. Act, 1894, s. 420 (4), (5). By ibid., s. 420 (6), costs of and 
incidental to such an appeal follow the event subject to any order made 
by the judge of the court of survey. 

(fi) Ibid., B. 420 (7). 



Part VIIT. -Carriaor of Passrnorrs. 

any ship(o), or as a cabin passenger in any emigrant ship pro- 
ceeding from the British Islands to any port outside of Europe and 
not within the Mediterranean Sea, is to give to the person paying 
the same a contract ticket, signed by or on behalf of the owner, 
charterer, or master of the ship, and printed in plain and legible 
characters (a). The ticket is to be in a form approved by the Board 
of Trade and published in the London Gazette, and any directions 
contained in the ticket, not being inconsistent with the Merchant 
Shipping Act, 1894, are to be obeyed as if set forth in the Act (/;). 

Such a ticket is not liable to stamp duty (c). 

Any question arising as to breach or non-performance of any 
stipulation in such ticket may at the option of the passenger 
interested, whether cabin or steerage, be tried before a court of 
summary jurisdiction (^). 

463 . It is an offence for any passenger, either cabin or steerage, Production of 
to fail without reasonable cause to produce, on demand of any ticket, 
emigration officer, his contract ticket, or for any owner, charterer, 

or master of a ship on like demand to fail without reasonable cause 
to produce, for the inspection of such officer and for the purposes of 
the Act, the counterpart of any contract ticket issued by him or on* 
his behalf {e). Any person who, after the issue of a contract ticket 
and during the continuance of the contract of which that ticket is 
evidence, alters it or induces any person to part with it or renders 
it useless or destroys it, is liable, except in the case of the contract 
ticket of a cabin passenger who consents, to a line(/). 

Sub-Sect. 5 . — Number oj and Actemmodaiion j'vr rasse:iigerB. 

464 . The number of steerage passengers carried in an emigrant sicerago 
ship must not exceed the number limited by the regulations issued 

by the Board of Trade (</), and if at or after the time of clearance a 

(o) The provisions as to steoruge passengers’ contract tickets do not 
apply to colonial voyages (M. S. Act, 1894, s. 365 (1) ) ; see p 332, ante. 

(«) To bring a case within this provision there must bo a receipt of 
money paid for a specified passage commencing at a fixed time in a named 
ship (Morris v. llowden, [1897J 1 Q. B. 378). 

(b) M. 8. Act, 1894, s. 320 (1), (2). For form of ticket, see Slat. R. & 0., 

1908, pp. 614, 615. The “form” of the ticket covers the mattei*s for 
which it makes provision, and provisions which have not been ap]>rovod 
must not bo included either on the form or on tho back {0’7?n>n v. Oceanic 
Steam Navigation Co. (1913), 29 T. L. R. 629). The penalty for failure to 
comply with this provision is, for each offence, not exceeding £50 (M. S. 

Act. 1894, B. 320 (3) ). 

(e) Ibid., s. 320 (4). 

(d) Ibid., B. 321 (1). Such court may award such damages and costs as 
it thinks just, not exceeding the amount of passage money specified in 
the ticket, and £20 in addition (ibid.). By ibid., s. 321 (2), a pASBen^r 
who has obtained compensation or redress under any other provision of the 
Act cannot recover damages under this provision in respect of the same 
matter ; and by ibid., s. 340, any right of action accrumg to a steerage 
passenger in a snip or to any other person for breach or non-performanoe 
o^ any contract made between or on behalf of such steerage passenger or 
other person and the master, charterer, or owner of any such ship or his 
agent, or any passage broker, is preserved. 

( 0 ) Ibid., s. 322 ; penalty for each offence, not exceeding £10 (ib^). 

(f) Ibid., B. 323 ; penalty fur each offence, not exceeding £20 (ibid,), 

(^) For these, see Stat R. St 0., 1907, p. 674. 
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greater number is on board such a ship, except as increased by 
births at sea, the master is liable to a fine (h). 

The regulations of the Board of Trade as to the accommodation for 
steerage passengers, relating to the construction of passenger decks, 
to berths, to hospitals, to privies, and to the supply of light and 
ventilation are to be observed, and if any requirement in such 
regulations is not complied ^vith in the case of an emigrant ship, 
the owner, charterer, or master, or any of them, is liable (i). No 
part of the cargo, or of tlie steerage passengers’ luggage, or of the 
provisions, water, or stores, whether for the use of the steerage 
passengers or of the crow, is to be carried on the upper deck or on 
tho passenger decks, unless in the opinion of the emigration officer 
at the port of clearance the same is so placed as not to impede 
light or ventilation, or to interfere with the comfort of the steerage 
passengers, nor iiii1(3sb the same is stowed and secured to the satisfac- 
tion of the emigi ation officer ; and the space thereby occupied or 
rendered in tlic opinion of such officer unavailal)lo for the accommo- 
dation of steerage j)as8ongerfl must, unless occupied by their 
luggage, be deducted in calculating the space by which the number 
of steerage passengers is regulated (k), 

Stjb-Seot. 6 .- rroviatons, Water, cud Stores. 

466 . Every emigrant ship is to have on board for the steerage 
passengers provisions and water of good and wholesome quality, 
and ill sweet and good condition, sufficient to secure the prescribed 
ration issues (1). Besides the pure water for each steerage pas^songer, 
water must be shipped for cooking purposes sufficient to supply ton 
gallons for every day of the length of the voyage for every hundred 
statute adults on board {in). There must also be shipped for the use 
of the crew and all other persons on board an ample amount of 


(h) Tho lino is not to exceed £20 for each stcerai;^ passoiiijer coiiHtil iiting 
such excess (M. S. Acts, 1804. ft. 292; 1900, h. 17) By M. S. Act, 1891, 
B. 337, the same limit is placed on the number of steerage i^assengvrs on 
board of a ship bunging mich passengers to tho British IsJands from any 
j)ort out of Kuiope and not witliiu tho MeditciTaiican Sea, and in cast- 
ot excess tho master is liable to a line not exccediug £10 for (ach statute 
adult (sec p. 331, ante) constituting such excess. 

(i) M. S. Acts, 1891, 8.293; 19Q6, s 17* Tho penalty ifl £60. The 
master alone is liable to tlie fine where, in any such regulation, he is 
expressed to be alone liable (B. S. Act, 1894, s. 293 (2) ). For the icgula- 
tioiis, see Stat. B. & O , 1907, p. 674. They do not apply to ships cariyiug 
steerage posi^cngers on a colonial voyage (see p. 322, amie) of less than 
three weeks* duration (M. S. Act, 1894, s. 365 (2) ). 

(A;) 26id., s. 294 (1). If any requirement of s. 294, is not complied 
with in the case of any emigrant ship, the owner, charterer, or master, or 
any of them, is liable lor each offence to a lino not exceeding £300 (ibid,, 
8. 294 (2) ). 

(2) Ibid,, 8. 295 (1). For the issues required, see the Scale and 
Regulations of tho 2nd January, 1908, prescribed by the Board of Trade 
under the M. S. Aot, 1006, s. 17 (Stat. R. & 0., 1908, p. 636). As«to 
distilled water, see the M. S. Act, 1894, b. 324 (iv.); noto{q), p. 339, post 
(m) M. S. Aot, 1894, B. 205 (2). The length of voyage is to be 
determined under ibid., s. 269, by scales fixed by the Board of Trade. 
The Bqale now in force is contained in the Notice of the 23Td September, 
1907 (Stat. B. & 0., 1908, p. 635). As to statute adults, see p. 331, ante. 
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wholesome provisions and pure water, not inferior in quality to 
those provided for the steerage passengers (n). All the water and Statotorr 
provisions mentioned are to be stowed away at the expense of the 
owner, charterer, or master (q). 

Before clearance of an emigrant ship, a survey of the water and 
provisions required for the steerage passengers must be held by the 
emigration officer at the port of clearance, or by some competent 
surveyor appointed by him, and the officer must be satisfied that 
th(3y conform to the requirements in quality, condition, and 
amount. If he considers that any part of the provisions or water 
fails in quality or condition he may reject and mark that part, or 
the packages or vessels containing it, and direct it to be landed or 
emptied (p). 

The water to be placed on board emigrant ships is to be carried 
in tanks or casks {ipproved by tho emigration officer at the port of 
clearance ; the casks are not to be of greater capacity than 300 
gallons, and are to be sweet and tight, and of sufficient strength, 
and, if made of wood, properly clniiTed inside, and the staves are 
not to be of lir, pine, or s(iit wood ( 7 ). 

If an emigrant ship is intended to call at any intermediate port 
duriTjg the voyage to take in water, and an engagement to that 
effect 18 inserted in the master’s bond (r), it is sufficient, subject to 
certain conditions, to ship at the port of clearance such a supply 
of water as the Act requires for the voyage to the intermediate 
port («). 

466. During the voyage, which includes the time of detention at issue of 
any place before its iermi.iation, the master of every emigrant ship is nations. 


(n) M. S. Act, 1894, s. 295 (3). 

(o) IbLfl , 8. 295 (4). If an emigrant ship obtains a clearance without 
having the requisite quantities of w alcr and provisions, the owner, cJiarteier, 
or master, or any of them, is liable to a fine for each ofience not exceeding 
£300 {'ibid., 8. 295 (5)). 

ip) Ibid., s. 205 (6), (7). If this is not done, or if what is landed, or any 
part of it, is i-eshipped on the same ship, the owner, charterer, or master of 
the ship, or any of them, is liable to a fine for each oficnce not exceeding 
£100 ; the same penalty is incuned if it is shipped 011 any other emigrant 
ship by the -person causing it to be so shipped {ib'id., s. 295 (8) ). 

iq) Ibid., 8. 296, which provides that on non-compliance the owner, 
charterer, or masier is liable to a fine for each offence not exceeding £50. 
By ibid., s. 324 (i\ ), regulations may be made by Order in Council permit- 
ting distilling appaiatus to be used on cniigrant ships, and defining in such 
case the amount of fresh water to be earned in tanka and casks for steer- 
age passengers. The order now in force is dated 25th January, 1908 
(Stat. E. & 0., 1008, p. 639). 

(r) See as to this. pp. 3 13, 344, post. 

(a) M. S. Act, 1894, s. 297. The conditions arc: (1) that the emigration 
officer at thciiortof clearance approves in writing of the arrangement, lhat 
tho approval is carried among the ship’s papers exhibited at tho inter- 
mediate port and delivered on the arrival of tho ship at her final poit af 
dificharge t-o the chief officer ol customs or Biitish consular officer; (2) that 
if Jhe length of either portion of the voyage is not determined under 
ibid,. Part IIL, it is declared by writing by the emigration officer 
at the port of clearance as pari of his approval of the arrangement ,- 
(3) that the ship at the time of cleaxance has such tanks and water casks 
of the required description as are required for the longest of the aforesaid 
portions of tlie voyage {ibid., s. 297). 
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to isBue to each Btoerago passengtr, or, where the steerage passengers 
are divided into nieHsee, to the head man for the time being of ea6h 
mess on behalf and for the use of all its mombersi an allowance of 
pure water and sweet and wholesome provisions of good quality in 
accordance with the dietary scales prescribed by the Board of 
Trade (0- The Board of Trade may, by notice published in the 
London Gazette^ add to these dietary scales any dietary scale which 
in its opinion contains in the whole the same amount of whole- 
some nutriment ; and any dietary scale so added, inclusive of any 
regulations relating thereto, is to have effect so that the master of a 
ship may issue provisions according to either scale, whichever is 
mentioned in the contract ticket of the steerage passenger (a). 

The master of every emigrant ship is, on request, to produce to 
any steerage passenger for his perusal a copy of the scale of pro- 
visions to which that person is entitled (6), and is to post up copies 
of the scale in at least two conspicuous places between the decks on 
which steerage paHS(3nger8 may be carried, and must keep them 
posted so long as any steerage passenger is entitled to remain in the 
ship (c). 

467. The owner or charterer of every emigrant ship is to provide 
for the use of the steerage passengers the following medical stores ; 
namely, medicines, medical comforts, instruments, disinfectants and 
other things proper and necessary for diseases and accidents 
incidental to sea voyages, and for the medical treatment of the 
steerage passengers during the voyage, with written directions for 
the use of such medical stores. The stores must be, in the judgment 
of the emigration officer at the port of clearance, good in quality, 
and sufficient in quantity for the probable exigencies of the intended 
voyage, and must be properly packed and placed under the charge 

(0 M. S. Acts, 1894, s. 298(1); 1906, ss. 17, 85, Sched. II. As to the 
scale, see none (Z), p. 338, ante. The rule as to the issue of provisions, 
except as to the issue of water, do not apply on a colonial voyage of 
leas than three weeks’ duration to any steerage passenger who has 
contracted to supply his own provisions (M. S. Act, 1894, s. 365 (3) ). 

(a) Ihid., B. 298 (2) ; M. S. Act, 1906, ss. 17, 85, Sched. II. If any 
of the requirements of the M. S. Act, 1804, s. 298, are not complied with 
in the case of an emigrant ship, the master of the ship is liable for each 
offence to a fine not exceeding £50 {ibid,, s. 298 (3) ). By ibid,, s. 338, 
the same regulations under the sam^ penalty are applied to ships biinging 
steerage passengers to the British Islands from any port outside Europe 
and not within the Mediterranean sea. 

(b) The Board of Trade ma^, if it thinks fit, dispense with any specified 
requirements if equally effective provision is otherwise made (M. S. Act, 
1906, B. 78). 

(c) Ibid,, 8. 18 (1). The master is lii^ble to a fine of 40«. for every day 
during default ; and to the same fine if he fails to produce a copy of the scale 
(ibid., s. 18 (2) ). The obligation of the master under ibid., s. 18, is in 
addition to, and not in derogation of, any obligation he may be under in 
pursuance of the M. S. Act, 1894, a. 361 (M. S. Act, 1906, s. 18 (4) ). Any 
person who displaces or defaces any copy of the scale posted under ^bid., 
8. 18, is liable to a fine of 40s. (ibid., s. 18 (3) ). For similar require, 
ments and penalties with reference to production and posting of the M. S. 
Act, 1894, Tort III., on emigrant ships proceeding from the British Islands 
to any British possession, see ibid,, s. 361. Ships carrying steerage 
pafisengers on a colonial voyage are exempt (ibid., s. 366 (1) ). 



Part VIII. — Cabbiaoe of Passbnoebs. 

of the medical practitioner, where there ia one on board, to be need 
at hia diaoretion (d). 

An emigrant ship may not clear outwards or proceed to sea 
unless a medical practitioner appointed by the emigration officer at 
the port of clearance has inspected the medical stores and certified 
to the emigration officer that they are sufficient in quantity and 
quality, or unless the einigration officer, in case be cannot on any 
particular occasion obtain the attendance of a medical practitioner, 
gives written permission for the purpose (e). 


Sub-Sect, 7. — Medual Officer and Crew, 

468 . Subject to any regulations made by Order in Council (/), 
a duly authorised (g) medical practitioner must be carried on board 
an emigrant ship where the number of steerage passengers on 
board exceeds 50, and also where the number of ijersons on board, 
including cabin passengers, ollicers and crew, exceeds 300 (A). 

When the majority of the steerage passengers in any emigrant 
ship, or so many as 800 of them, are foreigners, any medical 
practitioner, whether authorised or not, may, if approved by the 
emigration officer, be carried therein (i). • 

Where a medical practitioner is carried on board an emigrant 
ship, ho is to be rated on the ship’s articles (/c). 

469 . Every emigrant ship which carries as many as 100 steerage 
passengers must carry a steerage steward, who must be rated on the 
ship’s articles, and must be a seafaring man and be approved by 
the emigration officer at the port of clearance. This steward is to 
be employed in messing and serving out provihions to the steerage 
passengers, and in assisting to maintain cleanliness, order and good 
discipline among them, and is not to assist in any way in navigating 
or working the ship(Z). Every emigrant ship which carries as 
many as 100 steerage passengers must also carry one steerage cook, 

(d) M. S. Act, 1894, s. 300 (1), (2). In case of non-compliance the master 
is liable to a line of £50 (ibid., b. 300 (3) ). 

(e) Ibid,, 8. 300 (4). • On non-compliance the master is liable to a line 
of £100 (ibid,, s. 300 (5) ). 

(/) As to these, see ibid,, s. 324. 

(<;) A medical practitioner is not to be considered to be duly autliorisud 
for the purposes of the Act unless : (a) he is authorised by law to practise 
as a legally qualified medical practitioner in some part of His Majesty’s 
dominions or, in the case of a foreign ship, in the country to which that 
ship belongs ; and (b) his name has been notified to the emigration ofiicer 
at the port of clearance and has not been objected to by him ; and (c) he 
is provided with proper surgical instrurnents to the satisfaction of that 
officer (ibid., s 303 (2) ). 

(h) Ibid., s. 303 (1). 

(i) Ibid., 8 . 303 (3). 

(k) Ibid., B. 303 (4). On non-compliance, the master is liable to a fine 
of £100 ; and if a person proceeds, or attempts to proceed, as medical 
•fficer in any emigrant ship without being duly authorised or contrary to 
the requirements of ibid., s. 303, that person and anyone aiding and 
abetting him is liable to the like fine (ibid., s. 303 (5), (6) ). Tho provisions 
as to carrying a medical practitioner do not apply on a colonial voyage 
whose duration is loss than three weeks (ibid,, s. 366 (2) (b) ). 

(l) Ibid., B. 304 (1). 
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and if carrjring more than 800 statute adults, two steerage cooks. 
They must be soararing men, and be rated and approved as in the 
case of steerage stewards, and must be employed in cooking the 
food of the steerage passengers {m). In every such ship a convenient 
place for cor)king must be set apart on dock, and a sufficient 
cooking ap[)aratu8, properly covered in and arranged, must be 
provided to the satisfaction of the emigration officer at the port of 
clearance, with a proper supply of fuel, acleqiiaio in his opinion for 
the intended voyage (n). 

470. Every foreign emigrant ship in which as many as one-half 
of the steerage passengers are British subjects, must, unless the 
master and officers, or not less than three of them, understand 
English and speak it intelligibly, carry, if the number of steerage 
passengers does not exceed 2.50, one person, and if it exceeds 250, 
two persons, who undorKtand and speak intelligibly both English 
and the language spoken by the ma?>ter and crew. These 
persons are to act as interpreters and to be employed exclusively in 
attendance on the steerage passengers and not in working the ship, 
and no such ship is to clear outwards or proceed to sea without 
such an interpreter on board (o). 

Sub-Sect. 8 . — Ikquireinents before hailing. 

(i.) Medual Inapectwn 

471. An emigrant ship may not clear outwards (p) or proceed to 
sea until a medical practitioner appointed by the emigration officer 
at the port of clearance has inspected all the steerage passengers 
and crew about to proceed in the ship, and has certified to the 
satisfaction of that officer that none of the steerage passengers or 
crew appear to be by reason of any bodily or mental disease unfit 
to proceed or likely to endanger the health or safety of the other 
persons about to proceed in the ship(q). The inspection must 
take place either on board the ship or, in the discretion of the 
emigration officer, at such convenient place on shore before 
embarkation as he apjDoints, and the master, owner or charterer of 
the ship must pay to the emigration officer in respect of the 
in8])ection such fee as the Board of Trade determines (r). 


(m) M. S. Act, 1894, s. Ii04 (2). By the M. S. Act, 1906, s. 27, ill addition 
to the cook required by the M.* S. Act, 1894, s. 304, certain sliips must be 
provided with and carry a. duly certificated cook as ship’s cook ; see 
7). 44, ante. iThese provisions os to stewards and cooks and cookina 
apjiaratus do not apply to a colonial voyage of less than three week? 
duration (M. S. Act, 1894, s. 365 (2) (b) ). As to statute adults, see 


p. 331, anf-e. 

(n) Ibid., B. 304 (3). 

(o) Ibid., B. 304 (4). On failure to comply, the master is liable to a 
fine of >.£50 {ibid., a. 304 (5) ). 

(p) As to clearances see p. 81, emte. 

(9) M. S. Act, 1894, 6. 300 (1). If the emigration officer cannot on any 
pailicular occasion, obtain the attendance of a medical practitioner, the ship 
may clear or proceed to sea on the emigration officer giving written per 
mission {ibid.). As to facilities for inspection, see ibid., s. 315. 

(?) Ibid., B. 306 (2). 3'he fee must not exceed 20s. for every hundred 
persons or fraction of a hundred persons inspected (ibid.). On failure in 
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472. If the emigration officer is satisfied that any person on 
board or about to proceed in any emigrant ship is by reason of 
sickness unable to proceed, or is for that or any other reason in a 
condition likely to endanger the health or safety of the persons on 
board, he must prohibit the embarkation of that person, or, if be is 
embarked, must require him to be relanded* And if the emigration 
officer is satisfied that it is necessary, for the purification of the 
ship or otherwise, that all or any of the persons on board should be 
relanded, he may require the master of the ship to reland those 
persons, with so much of their effects and with such members of 
their families as cannot in the judgment of the emigration officer 
be properly separated from thorn (s). Any person who embarks 
when BO prohibited to embark, or fails without reasonable cause to 
leave the ship when so ordered to be relanded, may be summarily 
removed (t). 

Upon such relanding, the master of the ship must pay to each 
sto(irage passenger so relanded, or if he is lodged and maintained in 
any hulk or establishment under the superintendence of the Board 
of Trade, then to tlie emigration officer at the port, subsistence 
money at the rate of Is. 6(1. per day for each statute adult, until ha 
has been re-embarked or declines or neglects to proceed, or until 
his passage money, if recoverable as mentioned below, is returned 
to him (u). y 

473. Where a person has been relanded from an emigrant ship on 
account of the sickness either of himself or of any member of his 
family, and is not re-embarked or does not finally sail on that ship, 
ho, or any emigration officer on his behalf, is entitled, on delivery up 
of his contract ticket, and notwithstanding that the ship has not 
sailed, to recover summarily, in the case of a steerage passenger, 
the whole, or in the case of a cabin i)assenger one-half of the moneys 
paid by or on account of the passenger and of the members of his 
family relanded, from the person to whom the same was paid, or 
from the oAvner, charterer, or master of the ship, or any of them, ut 
the option of the person recovering tlie same (a). 

(ii.) Mastrr'a Bond, 

474. Before an emigrant sliij) clears outwards or proceeds to 
sea, the master, together with the owner or cliarterer, or in the 
event of the owner or charterer being absent or being the master, 
one other good and sufficient person approved by the chief officer of 

the case of any emigrant ship to comply with the requirements of M. S. 
Act, 18i)4, s. 306, the master is liable for each offence to a fine not 
exceeding £100 (M. ^S. Act, IS04, s. 306 (3) ). 

(s) Ibui , 8. 307 (1). If any requirement of ibid., s. 307, is not complied 
with in the case of an emigrant ship, the master, owner, or chart^er 
of the ship, or any of them, is liable for each offence to a fine not exceeding 
£200 {ibid,, B. 307 (2) ). 

(t) Ibid., 8. 307 (3) Such person is liable to a fine not excoedmg 40a. 
for each day during which he remains on board after such prohibition or 
requirement (ibid.). 

(u) Ibid., 8. 307 (4). As to statute adults, see p. 331, ante, 

(o) M* S. Act, 1B94, B. 308. 
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GustomB at the port of olearancej must enter into a joint and several 
bond, called the master’s bond, in the sum of £2,000 to the Cirown. 
The bond is to be executed in duplicate and is not liable to stamp 
duty. If neither the owner nor the charterer resides in the British 
Islands, the bond is to be for £5,000 instead of £2,000, and is to 
contain an additional condition for payment to the Grown as a 
Crown debt of all expenses incurred under the Act in rescuing, 
maintaining, and forwarding to their destination any steerage 
passengers carried in the shi]) who, by reason of shipwreck or any 
other cause, except their own neglect or default, are not conveyed 
by or on behalf of the owner, charterer or master to their intended 
destination (b). 

Where an emigrant ship is bound to a British possession, the 
chief officer of customs at the port of clearance must certify on one 
part of the master’s bond that it has been duly executed by the 
master and the other person bound, and must forward it to the 
governor of that possession or to such person as the governor shall 
appoint for that purpose (c). 

(iii.) Passenger Lists. 

476. The master of every ship carrying stc'jrage passengers on 
a voyage from the British Islands to any port out of Europe, and 
not within the Mediterranean Sea, or on a colonial voyage (fi), must 
before demanding a clearance for his ship (e) sign in duplicate a 
passengers* list ; that is to say, a list correctly setting forth the 
name and other particulars of the ship, and of every passenger, 
cabin or steerage, on board of her(fj). This list is to be counter- 

(b) M. S. Act, 1894, s. 309. The provisions as to Iho master’s bond do not 
apply to colonial voyages (ibid., s. 365 (1) (a) ). For the present form of bond, 
see Nos. 1 and 1a of Forms prescribed by the Board of Trade, 21st May, 1908, 
under the M. S. Act, 1906, ss. 17, 85, Sched. 11. (Stat. 11. & 0., 1908, pp. 616, 
617). By M. S. Act, 1906, s. 20, the Board of Trade may, on the application of 
the owner of any emigrant ship, allow the bond to be given in the form 
of a continuing bond as regards that ship, and may make regulations for 
adapting the provisions of the M. S. Act, 1894, ss. 309, 310, to continuing 
bonds and prescribing conditions under which continuing bonds may be 
made. For these regulalions and form of continuing bond, see Regulations 
and Forms prescribed by the Board of Trade dated the 24th October, 1909 
(Stat. R. & 0., 1908, p. 029). 

(c) M. S. Act, 1894, s. 310 (1). Such certificate is, in any court of a 
British possession in which thc.boud is put in suit, conclusive evidence of 
its due execution by the master and other person bound, and there is no 
need to prove the handwritiilg of the customs officer who signed the certifi- 
cate, nor that he was when he signed it chief officer of customs at the 
port of clearance (ibid., 310 (2) ). Any such bond is not to be put in 
suit in a British possession after the expiration of three months next 
after the arrival of the ship in that possession, nor in the British Islands 
after the expiration of twelve months next after the return of the ship and 
of the master to the British Islands iibid.,B. 310(3) ). By M. S. Act, 1906, 
s.' 20 (6), the provisions of the M. S. Act, 1804, s. 310 (3), are to have effect 
with respect to every voyage of an emigrant ship during the continuance 
of a continuing bond (as to which see note (5), supra), and references tb 
the arrival and return of the ship are to be construed as references to the 
arrival of the ship and the return of the ship after any voyage, so far as 
respects matters happening daring or in connexion with the voyage. 

(d) For definition of a colonial voyage, see p. 332, ante. 

(e) M. 8. Act, 1894, s. 311 (1). For the form, see No. 2 of Forms 
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signed by the emigration officer, if there is one at the port, and 
then delivered by the master to the officer of customs from whom a 
clearance is demanded, yrho is to countersign and return one dupli- 
cate, called the master’s list, and retain the other (/). 

If at any time after the passengers’ list has been so signed and 
delivered any additional passenger, whether cabin or steerage, is taken 
on board, the master must add to the master’s list, and also enter on a 
separate list signed by him the names and other particulars of every 
such additional passenger. This separate list must be counter- 
signed by the emigration officer, where there is one at the port, and 
must, together with the master’s list to which the addition has 
been made, be delivered to the chief officer of customs at the port, 
who must thereupon countersign the master’s list and return it to 
the master, retaining the separate list, and so on in like manner 
whenever any additional passenger is taken on board. If there is 
no officer of customs stationed at the port where an additional 
passenger is taken on board, these lists are to be delivered 
to the officer of customs at the next port having such an officer 
at which the vessel arrives, to bo dealt with as above mentioned. 

When any additional passenger is taken on board, the master* 
must, before the ship proceeds to sea, obtain a fresh certificate from 
the emigration officer of the port that the prescribed requirements 
have been complied with(^^/). 

476. If any person is found on board an emigrant ship with stowawaya. 
intent to obtain a passage therein without the consent of the owner, 
charterer or master, he, as ^vell as any person aiding and abetting 

him, is liable to a fine, and in default of payment to imprison- 
ment, and may be taken without warrant before a justice of the 
peace, who may try the case in a summary manner (h). If any 
person travels or attempts to travel in any passenger steamer 
without first paying his fare and with intent to avoid payment 
thereof, he may be dealt with in a similar manner (i). 

SujJ-yEOT. 0 . — Carriage of <*aUl( and Dangermts Cargo, 

477. A.n emigrant ship may not clear outwards or proceed to Prohibited 
sea if there is on board (1) as cargo, any article wliich is an explosive cargoes, 
within the meaning of the Explosives Act, 1875 (fc), or any vitriol, 

lucifer matches, guano or green hides, or (2) as cargo or ballast, any 
article or articles which by reason of their nature, quantity or mode 

prescribed by the Board of Trade, 21sl May, 1908, under M. S. Act, 1906, 

88. 17, 85, Sched. 11. (Stat. R. & 0., 1908, p. 619). 

(/) M. S. Act, 1894, B. 311 (2). If any requirement of ibid,, a. 311, to 
be complied with by the master is not complied with in the case of any 
ship, or any passengers* list is wilfully false, the master for each offence 
is liable to a fine not exceeding £100 (ibid., s. 311 (3) ). 

(g) Ibid., s. 312 (1) — (4). If any requirement of tbtd., s. 312,is not 
complied with in the case of any ship, the master is liable for each offence to 
a fine not exceeding £50 {ibid,, s. 302 (5) ). 

(A) Ibid,, s. 313. The fine may be £20, and imprisonment, in default, may 
be three months with or without hard labour (ibid,), 

(i) Ibid,, 8. 287. Penalty not exceeding 40s., without prejudice to the 
recovery of tiie fare. See p. 329, ante. 

(h) Explosives Act, 1876 (38 & 39 Viet. c. 17), ss. 3, 104, 106. 
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of stowage are either singly or collectively in the opinion of the 
emigration officer (I) at the port of clearance likely to endanger 
the health or lives of the steerage passengers or the safety of the 
ship, or (8) as cargo, horses, cattle or other animals mentioned in 
the regulations prescribed by the Board of Trade (m), unless they 
are carried on the conditions stated in those regulations (n). But 
a Secretary of State may by order under his hand authorise the 
carriage as cargo in any emigrant ship, subject to any conditions 
and directions specified in the order, of naval and military stores 
for the public service (o). The order is to be addressed to and 
countersigned by the emigration officer, and delivered to the master 
of the ship to which it refers, who is to deliver it up to the chief 
officer of customs at the port where the stores are discharged ( p). 
The master must comply with all the conditions and directions in 
the order (j). 


iSuu-Sect. 10 . — Breath of (1onira<t of Cttrriarje, 

478. Where a contract has been made by or on behalf of any 
steerage imssengor for a passage in a ship proceeding on a voyage 
from the British Islands to any port out of Burope and not within 
the Mediterranean Sea, or proceeding on a ci lonial voyage (r), and 
such passenger is at the place of embarkation before the hour 
fixed in his contract, or, if no hour is so fixed, before any hour fixed 
for embarkation >f which he has received not less than twenty -four 
hours’ notice, and the stipulated passage money has, if required, 
been paid, then if such passenger from any cause whatever other 
than his own refusal, neglect, or default, or the prohibition of an 
emigration officer, or the requirement of an Order in Council, is 
not received on board the ship before such hour, or, having been 
received on board, does not either obtain a passage in the ship to 
the port at which he has contracted to land or, together with all 
the immediate members of his family who are included in the 
contract, obtain a passage to the same port in some other equally 
eligible ship to sail within ten days from the expiration of the 
proper day of embarkation, and is not paid subsistence money 
at the prescribed rate and from the prescribed time (s), such 
steerage passenger, or any emigration officer on his behalf, may 
recover summarily {t) all money paid by or on account of the 


(1) If the emigration offi.cer uses hia discretion bond fide^ no action will 
lie for damage caused by the exercise of siuh discretion; see Steel v. 
Schomherg (1865), 4 11. 620.* 

{m) For these, see Stat. R, & 0., 1907, p. 674. 

(n) M. S. Acts, 1894, s. 301 (1) : 1906, ss. 17, 85, Sched. II. The penalty 
for any offence against the requirements of these provisions is a fine not 
exceeding £300 on the owner, charterer, or master, or any of them (M. S. 
Act, 1894, B. 301 (2) ). 

(oj* IWd., 8. 302 (1). 

(p) Ibid., 8. 302 (2). 

Iq) Ibid., 8. 302 (3). A master who fails to do so is liable to a fine no% 
exceeding £300 for each offence (ibid.). 

(r) As defined by ibid., s. 270 ; see p. 332, ante. 

(s) See p. 347, post. 

(f) This provision does not take away from the steerage passenger his 
light of action (M. S. Act, 1894, s. 340). 
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passenger for his passage, together with such further sum, not boot. 2. 

exceeding £10 in respect of each such steerage passenger, as Statutoiy 
to the court seems a reasonable compensation for the loss or Require- 
inconvenience caused to the passenger by the loss of his passage. 

This money and sum may be recovered either from any person to 
whom or on whose account any money has been paid under the 
contract, or, if the contract has been made with the owner, 
charterer, or master of the ship, or with any person acting on 
behalf or by the authority of any of them, then, at the option of the 
passenger or emigration ofticer, from the owner, charterer, or master 
or any of them (n), 

479. If any ship, whether an emigrant ship or not, does not Substotenoc 
actually put out to sea and proceed on her intended voyage before 

three o'clock in the afternoon of the day next after the day of 
embarkation appointed in the contniet, the owner, charterer, or 
master of the ship, or liis agent or any of them, must until the ship 
finally proceeds on her voyage pay to every steerage passenger 
entitled to a passage in the ship subsistence money at the rate of 
1«. fid. for each of the first ten days of detention and 3s. for each 
subsequent day for each statute adult (v). But where the steerage 
passengers are maintained on board as if the voyage had comnienced 
subsistence mon(3y is not payable for the first two days after the 
proper day of embarkation ; nor is any snlisistence money payable 
during any part of a i)eriod of detention of the ship caused by wind 
or weather or any cause not attributable in the opinion of the 
emigration officer to the act or (b'fanit of the owner, charterer, or 
master (w). 

480. If a steorago luissonger is landed from any ship, whether an Unlawful 
emigrant ship or not, at any other j^ort than that at which he has landiiig. 
contracted to land, unless with his previous consent or unless the 
landing is rendered necessary liy perils of the sea or other unavoid- 
able accident, the master is liable to a fine (.2 ). 

Sub-Skct. 11 . — Requircmvhta on Arrival 

481. For at least forty-eight hours after his arrival at the end Knd of 
of his voyage every steerage passenger in an emigrant ship (^) is voyage, 
entitled to sleep in the ship, and to be provided for and maintained 

on board in the same manner as during the voyage, unless within 
that period the ship leaves the port in further prosecution of her 
voyage {a). 

(u) M. S. Act, 18?>4, 8 . 328. 

(v) Ibid., 0 . 329 (1) If the steorago passenger is lodged and maintained 
in any hulk or establishment supei intended by the Board of Trade, the 
subsistence money is to be paid to the emigration officer at the pofft of 
embarkation (tbid.) 

. (w) Ibid., 8 . 329 ( 2 ). 

(x) The fine may bo £60 (ibid., 0 . 330) 

( 3 /) These provisions do not apply in the case of a colonial voyage of less 
than three weeks’ duration (ibid., s. 365 (2) ). 

(o) lbid., 0 . 327 (1). The master of any emigrant ship, if ibid., s. 327, 
is not complied with, is liable to a fine for each ofience not ezeeeding 
£5 (ibid., 8 . 327 (2)} , 
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482. The master of every ship bringing steerage passengere to 
the British Islands from any port out of Europe and not within the 
Mediterranean Sea must, within twenty-four hours after arrival, 
deliver to thn emigration ofllcer at the port of arrival a correct list 
signed by the master specifying the' age, name, and calling of every 
steerage passenger, and the port at which he embarked, and showing 
also any birth which has occurred amongst the steerage passengers, 
and the name and supposed cause of death of any steerage passenger 
who has died (b). 

Suij-SEcr. 12 — ProvUtona m Case of I I'm/*. 

483. When an emigrant ship (1) has while in any port in the 
British Islands or after the commencement of the voyage been 
wrecked or otherwise rendered unfit to proceed on her intended 
voyage, and any steerage passengers have been brought back to any 
such port, or (2) has put into any such port in a damaged state, 
her master, owner, or charterer must, within forty-eight hours, give 
to the nearest emigration officer a written undertaking as follows: — 
In case (1) that such owner, master, or charterer will embark and 
convey the steerage passengers in some other eligible ship to sail 
within six weeks of the date of the undertaking to the port for which 
their passage has been taken ; and in case (2) that the ship will 
be made seaworthy and fit in all respects for her intended voyage, 
and will within six weeks of the date of the undei taking sail again 
with the steerage passengers (c). 

In either of these cases, the owner, charterer, or master must, 
until the steerage passengers proceed on their voyage, either lodge 
and maintain them on board in the same manner as if they were 
at sea, or pay to them subsistence money at the rate of 1.?. Gf/. a day 
for each sktute adalt(d). 

484. If the substituted or tho damaged ship, as the case may be, 
does not sail wdthin the six weeks named, or the statutory reejuire- 
ments are not complied with, any steerage passenger, or any emigra- 
tion officer on his behalf, may recover summarily all money paid 
by or on account of the passenger for the passage from the person 
to or on account of whom it was paid, gr from tho owner, charterer, 
or master of the ship at the option of the passenger or emigration 
officer (c). 

If the emigration officer thinks it necessary, he may direct that 
the steerage^ passengers be removed from any damaged emigrant 
ship at the master’s expense (/). 

(&) M. S. Act, 1894, 8. 336 (1). llie master, on non-delivery of a list or 
on delivering one wilfully false, is liable to a fine for each offence not 
exceeding £60 (tbtd., s. 336 (2) ). 

(o)-Ibtd,, B. 331 (1). 

(d) Ibid., 8. 331 (2). If the steerage passengers are lodged and 
maintained in any hulk or establishment under the superintendence of tha 
Board of Trade, the subsistence money is to be paid to the emigration 
officer at the port (ibid.). 

(e) Ibid., B. 331 (3). The statutory requirements are those of ibid., s. 331. 

(/) Ibid., 8. 331 (4). Any steeraj^ passenger who thereafter refuses to 

leave the ship is liable for each offence to a fine not exceeding 40^., or 
Imprisonment not exceeding one month (ibid.). 
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48d. If any paesenger, whether cabin or steerage, is taken oflF any s. 

ship which is carrying any steerage passenger on a voyage from any Statatory 
part of His Majesty’s dominions and is damaged, wrecked, sunk, ReQufre- 
or otherwise destroyed, or if any such passenger is picked up at ' 

sea from any boat, raft or otherwise, the expense incurred may be Forwarding 
defrayed in the United Kingdom by a Secretary of State, in a pasaengin. 
British possession by the governor, or in a port elsewhere by the 
British consular officer ((f). 

If any passenger, whether cabin or steerage, from any ship which 
is carrying any steerage passenger on a voyage from any port in 
His Majesty’s dominions, finds himself, without any neglect or 
default of his own, at any port outside the British Islands other 
than that for which the ship was originally bound, or at which he 
or anyone on his behalf has contracted that he should land, the 
governor of a British possession, or any person authorised by him, 
or the British consular officer, if the place is elsewhere, may forward 
the passenger to his intended destination, unless the master of the 
ship, within forty-eight hours of the arrival of the passenger, gives 
to the governor or consular officer, as the case may be, a written 
undertaking to forward or convey the passenger to his original* 
destination within six weeks thereafter and carries out such under- 
taking (/<). A passenger so forwarded is not entitled to the return 
of his passage money or to any compensation for loss of passage (i). 

All expenses thus incurred in respect of a wrecked passenger or 
forwarding a passenger to his destination, including the cost of 
maintaining the passenger until forwardfid to his destination, and 
of all necessary bedding, provisions, and stores, are a joint and 
several debt to tlie Crown from the owner, charterer, and master of 
the ship on board of wdiich the passenger had embarked (k) ; and 
in any proceeding for the recovery of lliut debt a certificate (/) pur- 
porting to bo unrWr the hand of a Secretary of State, governor, or 
consular officer, and stating the circumstances of the case and the 
total amount of the expenses, is admissible in evidence (m), and is 
sufficient evidence of the amount of the expenses and of the fact 
that they were duly incurred, unless the defendant specially pleads 
and duly proves that the certificate is false and fraudulent, or that the 
expenses were not duly incurred under the Act (n) ; but the sum so 
recovered is not to exceed twice the total passage money in respect 
of the whole number of passengers who embarked in the ship (o). 

486. A policy of insurance may be effected in respect of any inBurance 
steerage passenger, or of any steerage passage or compensation 

passengere. 

(a) M. S. Act, 1894, s. 332. 

(h) Ibid., B. 333 (1). 

(i) Ibid., B. 333 (2). The return and compensation are provided for by 
ibid., s. 328 ; see also ibid., a. 340, as to the preaervation of rights of action 
generally. 

{k) Ibid., s. 334 (1) 

(l) For form of certificate, see Stat. R. & 0., 1908, p. 626; and M. 8. 

Acts. 1894, 8. 360 ; 1906, ss. 17 (2). 85, Sched. II. 

(m) M. S, Act, 1894, ss. 334 (2), 695. 

(n) Ibid., s. 334 (2) 

( 0 ) Ibid., s. 334 (3f 
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Sbot. 2. 
Statntoiy 
Require* 
mente. 


Definition. 


Broker must 
be licensofl. 


Obtaining 

licence. 


money, and may be made to cover all liabilities to povide such 
passage or to ptiy such money, or any other similar liabilities imposed 
on masters, charterers, or owners (p). 

Sub-Skct. 13 - — Passage Brokers. 

487. Any person who sells or lets ( 9 ), or agrees to sell or let, or 
is in anywise concerned in the sale or letting of steerage passages 
in any ship proceeding Irom the British Islands (r) to any place 
outside Europe not within the Mediterranean Sea, is a passage 
broker (s), and the acts and defaults of any person acting under the 
iiulhority or as agent of a pass.jge broker are deemed also the acts 
and defaults of the pas-age broker (t). 

488. No person may act, directly or indirectly, as a passage 
broker unless he lias entered, with Uvo good and suilicient sureties 
appointed by the emigration oiMcer nearest to his place of business, 
into a joint and several bond (a) with the Crown in the sum of 
£1,000 and Jjolds a licence for the time being in force so to act {h). 

489. To obtain a licence application must be made to the 
licensing authority (r) for the place where the ajiplicant has his 
place of busiiie.ss, who, if satished by the a 2 )plicant that he has 

(р) M. Act, 1804, s. 335 ; Cii/}son v. Bradford (1855), 4 E & E. 580 ; 
Willis V. Cooke (1855), 5 E. IE 641 ; and see title Insukance, Vol. A. VII., 
p. 369. 

iq) The sale or lotting must be of a i>aHsage in a named ship for a definite 
voyage to comincnce at a definite time { Morris v. Ilowden, [18971 1 Q B. 
378). But a contrary view was expressed in Hart v. Hunter (1906), 6 
Aduin, 1. 

(r) M. S. Act, 1894, s. 341 (1), which enacts that ho is a passage broker 
for the purposes of ibid.. Part III. By the M. S. Act, 1906, s. 23, the 
provisions as to passage brokers are applied to any person who at any 
place in the British Islands sells or lets, or agrees to sell or let, or is in 
anywise concerned in the sale or letting of, steerage passages from any 
place in Europe not within the Mediterranean Sea. 

(«) By the M. S. Act, 1894, s. 365 (1), the xuovisions as to passage brokers 
do not apply to ships carrying steerage passengers on a colonial voyage 

(t) By ihid., b. 341 (2), they are to bo so deemed “ for the purpose** of 
this Act.** 

(a) For form of bond and licencis see Nos. 4 and 5 of the Forms pre- 
scribed bv the Board of Trade, 21st IMay, 1908, under the M. S. Act, 
1900, 8. 17 (Stat. It. & 0., 1908, pp 625. 626). 

(b) M. S. Act, 1894, s. 342 (1). The ofticcr may in lieu of two sureties 
accept the bond of any guarantee society approved by the Treasury (ibid.^ 
s. 342 (3)). The bond, whiph must be renewed on each occasion of 
obtaining a licence, and is not liable to stamp duty, is to bo executed in 
duplicate, one part being deposited with the Board of Trade and the 
other with the emigration officer. For form of such a bond, see No. 17 
of Forms prescribed by the Board of Trade under the M. S. Act, 1906, 
8. 17 (Stat. R. & O., 1910, p. 455) ; M. S. Act, 1894, s. 342 (2). Any person 
faUing to comply with the above-mentioned requirements is liable for 
e^h offence to a penalty not exceeding £50, but the Board of Trade, 
and any person contracting with the Board or acting under its authority, 
and any passage broker’s duly appointed agent, are exempt (ibid., s. 342 

(5) ). 

(с) By ibid., 8. 343 (3), the licensing authority* ’is, in the administrative 
county of London, the justices of the peace at petty sessions ; elsewhere 
in England, the council of a county borough or county district; in Scotland, 
the sheriff ; and in Ireland, the justices of the peace in petty soBsiona. 
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enteired into the bdl^d and deposited one part of it, and has given smt. a. 

Board of Trade at least fourteen clear days’ notice of his Statatov 
intention to apply, may grant the licence, and must on so doing Bettoln* 
notify the Board of Trade forthwith (d). The licence remains in 
force, unless forfeited, for thirty-one days after the 81 st December of 
the year in which it is granted (e), 

490. A passage broker may not employ as an agent in his Broker’s 
business as such any 'person who does not hold from him an 
appointment signed by him and countersigned by the emigration 
officer at the port nearest to his place of business, which the agent 

must on request produce to any emigration officer or any person 
treating for a steerage passage (/). 

A passage broker must keep exhibited in some conspicuous place 
in his office or place of business a correct list in legible characters 
containing the names and addresses in full of every person for the 
time being authorised to act as agent or emigrant runner (< 7 ) for him, 
and must on or before the fifth day, or, if the fifth day be Sunday, 
the fourth day of each month, transmit a true copy of that list 
signed by him to the emigration officer ncarost his place of business, 
to whom ho must also report every discharge or fresh engagement 
of an agent or emigrant runner witliin twenty-four hours of its 
taking place (h), 

Sub-Seci\ 14 . — Emigrant liunners. 

491. Any person other than a licensed passage broker or his Soliciting 
bond fide salaried clerk who, in or\Nithiii five miles of the outer 
boundaries of any port, for hire or reward, or the expectation thereof, 
directly or indirectly conducts, solicits, influences or recommends 

any intending emigrant to or on behalf of any passage broker or 
any owner, charterer or master of a ship, or any keeper of a lodging- 
house, tavern or shop, or any money-changer or other dealer or 
chapman for any purpose connected with the preparations or 
arrangements for a passage, or gives or pretends to give to any 
intending emigrant any information or assistance in any way 
relating to emigration, is an emigrant runner (i). 


(d) M. S. Act, 1894, s. 343 (1), (2). For forma of notice by the applicant 
and the licensing aiitliority, see Nos. 6 and 7 of Forms preecribea by the 
Board of Trade, 21st September, 1 008, under theAf. S. Act, 1906, s. 17 (Stat. 
E. & O., 1908, p. 627). 

(«) M. S. Act, 1894, s. 344. Forfeiture may be ordered by any court on 
conviction of the holder of any offence under the M. S. Act, 1894, 
Part HI., or of any breach or non-performance of its requirements, and 
must bo at once notified by such court to the Board of Trade (t&id., s. 344). 
For form of notice, see Form 8 of Forma prescribed by the Board of 
Trade, 21st May, 1908, under the M. S. Act, 1906, s. 17 (Stat. E. &; 0., 
1908, p. 627). * 

(/) M. S. Act, 1894,8. 345. Penalty for contravention of this regulation, 
not exceeding £60 for each offence Ubid.), For form of appointment, see 
Fprm 9 of Forms prescribed by the Board of Trade, 21st May, 1908, 
under the M. S. Act, 1906, s. 17 (Stat. E. & 0., 1908, p. 638). 

( 0 ) For emigrant runners, see the text, infra. 

(h) M. S. Act, 1894, s. 346. Any passage broker falling to comply with 
these requirements is liable for each offence to a fine not exceeding £5 
(ibUl.). 

(t) And is so regarded for the purposes of the M. S. Act, 1894, Part HI. 
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Bbot. 2. An intending emigrant runner must applj^ to the iieensing 
Statutory authority for passage brokers (/c) for the place where he wishes to 
Beaulre* act as emigrant runner and to carry on his business, who may on 

ments. application, and on the recommendation in writing of an 

emigration officer or the chief constable or other head officer of 
such place, grant him a licence and supply him with a badge (1). 

An emigrant runner is not entitled to recover from a passage 
broker any fee, commission, or reward for any service connected 
with emigration, unless he is acting under the written authority 
of that broker ; nor may he take or demand from any person about 
to emigrate any fee or reward for procuring his passage or in any 
way relating thereto (>»)■ 

Sub-Sect. 15. — /'rtiutU in Procurimj Passages. 

Offences. 492 . It ia an offence for any person by any false representation, 

fraud, or false pretence 'o induce or attempti to induce any person 
to emigrate or engage a steerage passage in any ship (n), or falsely 
to represent iiimself to be, or falsely assume to act as, agent of 
the Board of Trade in assisting persons who desire to emigrate ; or 
to make any false representation in an application for assistance to 
the Board of Trade, or to aid or al)et any me else in either of those 
offences (o). 

(M. S. Act, 1804, s. 347). The provisions as to emigrant rnnnera do not 
apply to a ship carrying steerage passengers on a colonial voyage {ibid., 
B. 365 (1) ). 

(k) See note (c), p. 350, ante. 

(l) M. S. Act, 1894, 8. 348. For form of licence, see No. 10 of Forms pie- 
scribed by the Board of Trade, 21st September, 1908 (Stat. R. & O., 1908, 
p 628). Inis licorice he must, within forty-eight hours after its grant, lodge 
with the nearest emigration officer, who is to register his name and abode, 
and on receipt of a lee of not more than Is. supply him with a badge 
approved by the Board of Trade (M. S. Act, 1894, s. 348 (2) ) ; on a renewal 
only the renewal and its date need be entered (ibid.). The officer 
must note any change of abode of the emigrant runner {ibid., s 348 (4) ). 
If the emigrant runner satisffes the emigration officer for the port in which 
he is licensed that lie has lost his badge, or delivers it to the officer in a 
mutilated or defaced state and pays 5s., the officer may pi o vide him w’th 
a new badge {ibid., s. 349). The licence remains in loroe until the 
Slst December in the year of grant ubIghs sooner revoked by any justice 
for an offence against the Act or ior some other misconduct of the holder, 
or unless forfeited {ibid., s. 348 (3) ). An emigrant runner must, while 
acting as sucli, wear his badge conspicuously on his breast, must lodge 
his licence with the emigration officer of his port within forty-eight hours 
of its grai^t, must give noticq of change of ^ode or the loss of his badge 
to that office within, forty-eight hours of such change or loss, and must on 
demand produce his badge for inspection and allow any person to take its 
number. He must not mutilate or deface his badge or wear it while 
unlioensed, or wear any other badge than that delivered to him by the 
emigration officer or allow any other person to use his badge, and on 
non-compliance may bo fined 409. and his licence forfeited {ibid., s. 351). 
Penalty, not exceeding £5 {ibid., s. 350). 

(fft) Ibid., B. 352. For each offence a fine not exceeding £5 is incurred 
(thid.). 

(n) M. S. Act, 1906, s. 24. An offender is liable for each offence on 
summary conviction to a fine not exceeding £50, or to imprisonment with 
or without hard labour for a period not exceeding three months {ibid.). 
o) M. S. Act, 1894, a. 354. Thus it is an offence to sell any form of 
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8l7B*SECrr. 16. — Emigration Offictr», 

493 . In the British Islands the Board of Trade, and in a British 
possession the governor of that possession, may appoint such 
emigration officers and assistant emigration officers as seem necessary 
to act under the direction of the Board or governor as the case may 
be (a). All functions of an emigration officer may be performed by 
his assistant, and all acts to be done before an emigration officer 
may be done before his assistant ; or at a port where there is no 
emigration officer or assistant, or in their absence, by or before the 
chief officer of customs for the time being at such port, whose duty 
it is in any such case to do anything which it is the duty of the 
emigration officer or his assistant to do (/>). 


SlOT.S. 

Ststatorf 

Beoutre- 

mentik 

Appointnemt. 


Soii-Sp-cr. 17. — Procvedinga. 

494 . All fines and forfeitures for offences against statutory Legal pro. 
provisions relating to emigrant ships (c) are to be sued for by feedings. 
(1) any emigration officer ; (2) any chief officer of customs ; and 
also (3) in the British Islands, any person authorised by the Board 
of Trade or any officer of customs authorised by the Commissioners 
of Customs ; and (4) in a British possession, any person authorised 
by its governor or any officer of customs authorised by the Govern- 
ment (lepartment regulating the customs in that possession (d). 

Any of these officers may sue for any sum of money made 
recoverable in respect of passage money or subsistence money before 
a court of summary jurisdiction on behalf of any person entitled 
thereto (c). In reference to such proceedings the Public Authorities 
Protection Act, 1893 (/), is to apply to every place where His Majesty 
has jurisdiction (g). In the absence of any agreement to the 
contrary, the owner of a ship is ultimately responsible as between 
himself and any other persons made liable (h). 


application, embarkation order, or other document or paper issued by the 
Board of Trade or by a Secretary of State for the purpose of assisting 
persons who desire to emigrate ; or to make any false representation 
in any such application to the Board of Trade or a Secretary of State, or 
in any certidoato of marriage, birth or baptism, or any other document 
adduced in support of any such application ; or to forge or fraudulently 
to alter any signature or statement in any such application, oertidcate 
or statement, or to personate any person named therein (M. S. Act, 1894, 
8. 354, which provides for each olfence a dne not exceeding £50). 

(a) lhid„ B. 356 (1). 

(o) Ibid,, B. 355 (2). A person lawfuUy acting as an emigration officer 
under the Act is in no oaso personally liable for the payment of any 
money or costs or otherwise, in respect of any contract made, or of any 
legal proceedings for anything done by him in his official capacity os an 
emigration officer and on the public service (t&id., s. 355 (3) ). ^ 

(c) As to provisions relating to passenger steamers only, see i&uf., ss. 273, 
280, 281. 283—287 ; M. S. Act, 1006. ss. 16—21. 
fd) M. S. Act, 1894, s. 356. 

(o) They may also sue for damages, compensation, or costa recoverable 
by ibid.. Part III. (ibid., s. 357). 

(/) 66 5e 67 Viet. c. 61. 

(q) M. S. Act, 1894,8. 368. 

(h) Z5id., 8. 359. 
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Part IX.~Cappia^e of Mails. 

Srot. 1. Sect. 1. — Application of Mail Ships Act, 1891, to certain MaU Sh^. 

^nSSi’” 496. When a convention has been made with a foreign state 
ShlDS Act i^ofipecting the postal service between that state and the United 
1891, to * Kingdom (i), or respecting the privileges of mail ships— that is to 
cert^ say, ships engaged in any postal service of such state or of any part 
Mall Ships, of His Majesty’s dominions — the Mail Ships Act, 1891 (fc), may by 
A Order in Council, subject to any conditions, exceptions and qualifica- 

by^i^r^n ^ions contained in the Order, be made to apply during the continu- 
Oomicii. ance of the Order as regards such convention and foreign state, and 
the postal services and mail ships described in the convention (2). 
The Order must recite or embody the terms of the convention; 
it may be varied or revoked by Order in Council, but must not con- 
tinue in force for any longer period than the convention (m). 

Sect. 9. — Prohibitum of Conveyance of Lettern by Crew and 

Passengers. 

Illegal 496. Where the Mail Ships Act, 1891 (a), s. 2, applies to a 

oarrjiDgof convention with a foreign state, neither the master nor any other 
ettere. person on board a British ship to which the section applies (6) 

when carrying mails to or from any port of the foreign state, nor 
the master nor any other person on board a mail ship of the foreign 
state to which the provision applies when carrying mails to or 
from any port of the United Kingdom, may convey in the ship for 
delivery to another person in the foreign state or United Kingdom, 
as the case may be, any letters other than the letters in the mail 
bags (c) entrusted to the master by a postal officer (d) of the 

(i) As to the application of the Mail Ships Act, 1891 (54 & 65 Viet. c. 31), 
to British possessions, see ibid., s. 8; Mail Ships (Rules) Order in Council, 
1908 (Stat. R. & 0., 1908, p. 768). As to its application to public ships, 
see Mail Ships Act, 1891 (54 6 e 55 Viet. c. 31), s. 6. 

(A;) 54 &, 56 Viet. o. 31. 

(l) Ibid., s. 1 (1). 

(m) Ibid., 8. 1 (2). The Orders in^ Council under the Act now in force 
are ; — Mail Ships (France) Order in Council, 1892 (Stat. R. 8c 0. Rev,, 
Vol. X., Post Office, p. 94) ; Mail Ships (France) Order in Council (South 
Australia and Western <Au8tralia), 5th August, 1802 {ibid,, p. 104) ; Mail 
Ships (France) Order in Council (India), I6th May, 1893 (r^d., p. 106); 
Mau Ships (France) Order in Council (New South Wales)^ 16th October, 
1894 (ibid., p. 108) ; Mail' Ships (France) Order in Council (Tasmania), 
2nd Febmary, l£f95 (ibid , p, 109). 

(a) 54 &65 Viet. o. 31. 

(b) For the conventions and ships to which the provision applies, see the 
text, supra, and the Orders in Council referred to in note (m), supra. 

( 0 ) '‘Mail bajg’* means a mail of letters or a box or parcel or other 
* envelope In which post letters within ihe meaning of the Acts relating to 
the Post Office are conveyed (Mail Ships Act, 1891 (54 6 e 55 Viet, o. 31), 
s. 9). For definition of post letters, see Post Office Act, 1908 (8 Edw.'^T, 
o. 48), 88. 89, 91 (3) ; title POST Offiob, Vol. XXTL, p. 630. 

(d) ^'Postal officer*' means any person employed in the business of the 
Post Office of the United Kingdom, or a British possedsipti or foreign st]EU;e, 
as the case may be, whether employed by the Postmasifer-Oeirerm, or by 
the chief of the post office of the British possession, or the chief of the 
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Umied Kingdom or of an^ foreign state, or than the dobpatdies B9m.% 
sent by the Government either of the United Kingdom or of any PvoWMtIoa , 
foreim state («). 

It Is the duty of the master of the 8hip(/) to secure the obserV'* 
ance of the provision by all persons on board, and to inform the 
proper authorities at the port at which the ship arrives of any 
breach thereof by any of those persons (^). 

Sect. 3. — Exemptions Enjoyed by Mail Ships. 

497 . Where the Mail Ships Act, 1891 (A), s. 4, applies to a con- Arrest and 
vention with a foreign state, and an exempted mail ship to which execution of 
the provision applies (i) is in j)ort in the United Kingdom, no person 
may be arrested without warrant on board that ship, and before 
any process, civil or criminal, authorising the arrest of any person 
who is on board such ship is executed, the following provisions 
must be observed: — 

(1) Written notice of the intention to arrest a person who is or 
is suspected to be on board the ship, stating the hour at which, if 
necessary, the ship will be searched, must, if it is a ship *of a 
foreign state, and there is at the port a consulate of that state, be 
left at the consulate addressed to the consular officer. 

(2) The master (k) must upon demand, if the person is on board, 
enable the proper officer to arrest him. 

(8) If the officer is unable to arrest the person without search he 
may, but if it is a foreign ship only after the expiration of such time 
after notice was left at the consulate as is specified in the con vention, 
search the ship and arrest the person if found (2). 

office of the foreign state, or by any person under him, or on behalf of any 
such post office (Mail Ships Act, 1891 (54 & 55 Viet. c. 31), s. 9). 

(e) Ibid., 8. 2 (1). Any person on board such ship who acts in contra- 
vention of thid , s. 2, or refuses or fails on demand to give up to a postal 
officer, or, if such person is not the master, to the master, any letter so 
conveyed by him, is liable on summary conviction to a fine not exceeding 
£5 {ibid., 8. 2 (2) ). Any person aggrieved by such a conviction may 
appeal to quarter sessions {ibid., s. 7 (2) ). As to ship’s letters, see tide 
Post Office, VoI. XXII., p. 664. 

(/) The expression “ master of a ship " includes any person in charge 
of a ship, whether commander, mate, or any other person (Mail Ships 
Act, 1891 (54 & 56 Viet. c. 31), s. 9). 

(g) Ibid., 8. 2 (3) ; if the master wilfully fails to perform this duty he is 
liable to a fine not exceeding £5 (ibtd.). No person is liable under ibid., 

B. 2, to a fine for any offence for which he has been punished by the law 
ef i^e foreign state {ibid., s. 2 (4) ). Ibid., s. 2, does not apply to any 
letters which, if sent from the United Kingdom, would be exempted from 
the exclusive privilege of the Postmaster-General under the Post Office 
Management Act, 1837 (7 Will. 4 & 1 Viet. o. 33) (repealed by the Post 
Office Act, 1908 (8 Edw. 7,o. 48), s. 92, Sched. II., and re-enact^ tl^by) 

(Mail Ships Act, 1891 (64 & 5& Viet. c. 31), s. 2 (5) ). 

(k) 54 ds 65 Viet. c. 31. 

4 ,( 4 ) That is, a ship engaged in the postal service, whose owner has given 
security in manner {^escribed by ibid,, s. 3, and by the Mail Ships Buies, 

1008, with scales of fees fixed with the concurrence of the Treasury, dated 
tha^rd June, 1908 (Stat. R. & 0., 1908, p. 757), and the Mai) Ships (Rtto) 
CrdSr-in'Gbuhoil, 1^8, dat^ the Ist Au^st, 1908 (thtd., p. 768). 

‘ AS to the "master,” seS note (/), supra. 

0) MaU Ships Act, 1891 (64 6 e 66 Viet. o. 31), s. 4 (1): 

^ N a 
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Freedom of 
sliip from 
arrest. 


The ship may be delayed for these purposes for the time speeified 
in the convention and no longer (m). 

If the master of a ship refuses to permit the search of his ship, 
any officer of customs may detain it and the master is liable to a 
fine of £500 (n), 

498 . An exempted iinul Bliip(o) to which the Mail Sliips Act, 
1891(2?), s. 5, applies is not liable to be arrested or del«ained by any 
arresting authority either for the purpose of founding jurisdic- 
tion in any court of admiralty or of enforcing the payment of any 
claim ; but every court of the United Kingdom, by the process of 
which the ship could under the circumstances have been arrested 
or detained, has the same jurisdiction as if the ship had been so 
arrested or detained ; and any legal proceeding in relation to any 
such matter may be commenced by such service in the United 
Kingdom as may be prcs'^ribed by rules of court (q). The High 
Court must on application in accordance with rules of court cause 
the security to he applied in discharge of any such claim (r). 

Nothing, however, in the provision renders invalid the arrest or 
detention of a ship before the prescribed notice (s) is given to the 
arresting authority, but on proof that the ship is an exempted mail 
ship the arresting authority must release the ship (t). 


(m) Mail Ships Act, 1891 (54 & 55 Viet. o. 31), a. 4 (2). 

(n) 8. 4 (3). By ibid., s. 4 (4), ibid , s. 4, applies to the arrest of 
the master in Uke manner as in the case of any other person. Every fine 
under the Act exceeding £50 may be recovered by action in the High Court 
in England or Ireland, or in the Court of Session in Scotland, and the court 
may reduce the fine. A fine under the Act not exceeding £50 may be 
recovered on summary conviction. Every offence for which a fine exceed- 
ing £50 may be imposed may be prosecuted summarily, but in that case 
the fine may not exceed £50 (ibid., s. 7 ( 1 ) ). If a fine imposed on the master 
of a ship is not paid and cannot be recovered out of any security given 
under the Act, the court may, in addition to any other power for enforcing 
payment of the fine, direct the amount to be levied by distress or 
poinding of the ship, her tackle and furniture An officer of customs in 
detaining a ship, or releasing a ship after detention in pursuance of the Act, 
must act upon sucli requisition or authority and under such regulations as 
the Commissioners of Customs may make with the consent of the Treasury 
(tbtd., B. 7 (4) ), 

(o) See note (i), p. 355, ante. 

(p) 54 & 55 Vict. c. 31. . 

(q) Service of any summons or other matter in any legal proceed- 

ing under the Act is good service if made by leaving the summons for 
the person to be served on board the ship to which he belongs with 
the being or appearing to be the master of the ship (t&id., 

(r) Uid.. B. 6 (1). 

(a) As to the prescribed notice, see p. 355, ante. 

(<) Mail Ships Act, 1891 (64 & 66 Viet. c. 31), s. 6 (2). Where the 
Coiffmissionerr of Customs in pursuance of any Act, or as a condition of 
wiuving any forfeiture, require a deposit to be made by any exempted m%il 
shij^ to wmoh ibid., s. 6, applies, the amount of such deposit must, on 
notice from the Commissioners and without further proceedings, be set 
apart out of the seourity as money belonging to the (^mmissioners, and 
be paid and applied as they direct. Any rules of oourt relating to such 
notice, payment or application must be made with the consent of the 
Treasury (tdtd., s. 6 (2) ). 



Part X. — ^(Jortbaot of TowaoS. 

Part X. — Contract of Towage. 

Sect. 1. — Ordinary Obligations, 

Sub-Seot. l.—Kfficiency of Tn<j. 

499 . In an ordinary contract of towage the owner of the tug 
contracts that the tug shall be efficient for the purpose for which 
she is employed, and that her crew, tackle, and o^piipment shall be 
equal to the work to be accomplished, in the weather and under the 
circumstances reasonably to be expected {u). There is a warranty 
implied in such a contract that at the outset the crew, tackle, and 
equipment are equal to the work to be accomplished in circum- 
stances reasonably to be expected {a), and there is an implied 
obligation that thereafter competent skill and best endeavours shall 
be used in doing the work (/;). The grounding of a vessel in tow is 
jmmd facie evidence either of the insuflScient pow’er of the tug, or 
of the inefficiency of her crew, tackle, or equipment (c). 

There is no warranty that the tug shall be able to accomplish the 
work in all circiiiustances and at all hazards, ami if the contract is 
rendered impossible by vis major, the obligation of the tug is dis- 
charged (d). The occurrence of unforeseen difficulties does not in 
itself, however, discharge the tug from her contract, though it 
may entitle the tug to salvage remiiuoration instead of mere towage 
remuneration (d). 

Where the contract is for the service of a specified tug, there is no 
implied w^arranty that she is fit for the purpose for which she was 
supplied (e). 

Sub-Seot. 2. — Mutual Obligation to Uat Dm Care. 

500 . Where a contract of towage has beon made, there is an 
implied engagement that each vessel will perform its duty in accom- 
plishing it, that proper skill and diligence will be used on board of 
each, and that neither vessel will by neglect or misconduct create 
unnecessary risk to the other, or increase any risk which may be 
incidental to the service undertaken. In case of the breach by 
either vessel of this duty causing damage to the other, the vessel 
committing the breach will be liable to the other, unless the sufiferer 
has by misconduct or lack of skill on his own part contributed to 

{u) The West Cock, L1911] P. 208, C. A., following The Minnehaha (1861). 
Lush. 336, 347. P. C. ; The Eobert Dixon (1879), 6 P. D. 64, C. A. ; The 
Undaunted (1886), 11 P. D. 46. See also pp. 621, 627 et seq., 657 et seq., 
poet, for cases relating to the position of the parties to a contract of 
towage. For form of notice by a tug owner limiting his liaUlity in case 
of damage, see Encyclopedia of Forms and Precedents, Vol. XI v., p. 89. 
As to the jurisdiction ot the Admiralty Division over actions for towage, 
see title Admiralty, Vol. I., p. 68. 

(a) The Marichal Suchet, [1911] P. 1, 12; see p. 627, poet. 

(b) The West Cock, supra, following Steel v. State lAne Steamship Co, 
(rt77). 3 App. Cas. 72, 76, 86. 

(o) The Ma/riehal Suohet, supra; Freston Corporation v. Biomsiad, The 
Batata, [1898] A. C. 613, 517. 

(d) The Minnehaha, supra; and see The Ujemmett (1880), 6 P. D. 227. 
Ab to salvage, see p. 568, post; as to impossibility of performance of 
contract, see The Salvador (1909), 25 T. L B. 384; 26 T. L R 140, C A ; 
title Contract, Vol. VTI.,_pp. 426 et seq. 

(c) Sobertson v. Amaeon Tug and Lighterage Co. ( 1881), 7 Q B. D. 698, C, A. 
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the accident (/)• This obligation oontinneB until the work tinder^ 
taken to be done is oarri^ out to its consummation: (9) or the 
contract is otherwise determined. 

Where in the course of carrying oat such a contract a tug fails 
to fulfil its obligations, and in consequence of such failure the services 
become of a salvage nature, the tug is not permitted to recover os for 
salvage (A). 

Sub-Sect. 3. — Tuff under Control of Tow. 


Tqw controls 501. In an ordinary contract of towage the tug is under the 
control of the tow, and must obey the directions given to her by 
those in charge of the tow (i). In such case the tug is not liable if 
by reason of such directions the tow gets into a position of 
danger (j), but if without good cause such directions are disobeyed 
by the tug and damage ensues to the tow, the tug is liable for any 
resulting damage and may forfeit her towage remuneration (fc). A 
tug should not obey such directions where they are given owing 
to wilful miscouduct or gross mismanagement of those in charge of 
the tow (0- Though in general the tow should give directions to 
the tug(/?0> the question as to the relation between them is one of 
fact (n), and the tow is not bound on all occasions to give detailed 
directions to the tug(o), and where no directions are given by the 
Duty of tug. tow, it is the duty of the tug to direct the course (p). And it is 
always the duty of the tug, although she be controlled by the tow, to 
look out both for herself and the tow {q). 


Sect, 2. — Special Conditions Relieving the Tug. 

Oo&dltlons 602. It is competent for a tug by her contract to relieve herself 
relieving tug, ordinary obligations incident to the contract of 

towage (/*). Where, however, there is any ambiguity in the terms 
of such relieving conditions they are strictly construed against the 
party relying upon them («). A tug owner, where the cause of the 


if) The Julia (1861), Lush. 224, 231, P. C. ; compare Smith v. St 
JjQurence Tow-Boat Co. (1873), L. R. 6 P. C. 306, 314 ; Spaight v. TedcaeUe 
(1881), 6 App. Cas. 217, 220 ; The AUair, [1897] P. 105. 

(ff) Preston Corporation v, Biornstad, The Balata, [1898] A. C. 513, 516. 
(A) The Minnehaha (1801 )t Lush. 335,T. C. ; The Robert Dixon (1879), 
5 P. D. 64, C. A. ; The Mar4ehal Skchet, [19J 1] P. 1 ; and see The Madras, 
[1898] P. 90; and pp, 668, 009, post 
(i) The Christina (18^8), 3 Wm. Rob. 27; The Oipsey King (1841), 6 
Notes of Gases, 282^ 288‘; The Bnergy (1870),, L, R. 3 A. & £, 48 ; TM 
Bobert Dixdn, supra; The tso» (1880), 12 P. D. 34; The Kiobe (1888), 13 
P. D. 66. 

( l) The Bobert Dixon, eupra. 

(k) Spaight V. TedoasUe, supra ; The Christina, supra, 

^ The Christina^ supra,, 

(m) See oases cited in note (t), supra. , 

(h) 8.8. Devon$hi(i:e v. Barge Leslie, [1012] A. 0. 634. 

/ (0>,irAs Sinquasi (1580), 5 P. I). 241, ; The Isoa, supra, 

(p) Smith V. St Lawrenoe Tow-Boat Co., supra. ^ , 

(g) The Jane Baeon (1878), 27 W. R. 35, 0. A. 

(r) The United Service (1883), 0 P. D. 3, 0. A, : .The Tasmania (1888), 
13 P. D. 110 ; The Biehmond (1902), lOT. L. R. 29. 

, («) Tits Poi^<^rs&ir0»X19O8J P.339; The West Cords, [19\1\P, 23«208,c:a^. 
Jollowing5.g.1fatkats ^tonsrs of Cargo) v. Nw Zealand ShippingOo,, ^1899] 
1 Q. B. 56, 58, C. A. ; Bathbone Brothers db Co. v. Molver (D.), Sons A Co.* 
[1903] 2 K, B. 878; 384*. C. A. : EldstsUe SteamshipOo,^ v. 
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4iHQag6 octaplainedof ia the AogligMioe of himself orkm aeevtiia^M, Mft.'i, 
eVDDot rely^ upon conditionB exempting him froth Iiahilii;y, U 
negligence is not expressly excepted, and the conditions exempting 
&om liability must be read, unless clear words indicate the oontraiy 
intention, as applying only when the tug owner has fulfilled his ***.^W(^ 
duty as to the fitness of the tag when the towage service bednB(u). Hovcoa- 
Though, as between the owner of the tug and the owner of we tow, atmed. \ 
the owner of the tug may by his contract be freed from liability for axempt(i% 
damage done by a vessel in tow, such a contract does not amount 
to an indemnity by the owner of the tow against any damages for 
which the tng has been held liable (r). 


Part XI.— Collisions. 

Sr CT. 1. — Statutory Provinlona as to the Sea Regulations ; and Con- 
struction and Observance of these Regulations, 

SuB-Sficr. 1 . — Aathortty to Make the BegtUatwiis. • 

503. His Majesty (a) may, on the joint recommendation of the Authority 
Admiralty and the Board of Trade, by Order in Council make 
regulations (b) for the prevention of collisions (c) at seoi (d), and may 

A. C. 93, 96 ; Nelson Line (Liverpool), Ltd. v. Nelson (James) d Sons, Ltd.t 
[1908] A. C. 16, 19. 

(0 The Forfarshire, [1908] P. 339. 

(u) The Undaunted (1886), 11 P. D. 46; The West Cook, [1911] P. 23, 

1S08, G. A., and cases cited in note (s), p. 358, ante. See also, The Mtllwall, 

[1906] P. 155, r. A 

(o) The Richmond (1902), 19 T. L. R. 29 ; and see The Devonshire and 
8t. Winifred, [1913J P. 13. As to collision when under tow, see pp. 385, 

386, 388 et seg . 410, 414, 490 et eeq , 516, 521, 527 et seq., post, where the 
numeioiia cases on the subject are cited. 

(a) M. S. Act, 1894, s. 418 (1). 

(b) Ibid. The Sea Regulations, 1910 (^tat. R. 6s 0. 1910, p. 457), 
wore made by Order in Council of the 13tb October, 1910, under this autho- 
rity, and have effect as if enacted In the M. S. Act, 1894. The title 
“ Sea Regulations, 1910,*’ though not the title given in Stat. R. & 0., has 
judicial sanction, and throughout this pait of this title the phiase Sea 
Regulations” is used in place of “Collision Regulations” or similar titles. 

(o) ** Collision ” seems here to be used in the sense of the striking together 
of two ships causing damage (compare The Normandy, [1904] P. 187, 198) ; 
apart from damnge, the impact of one ship on anoUicr aUords no causa 
of action (The Margaret (1881), 6 P. D. 76, 79, C. A.). Some further con- 
sideration of the tenp ” collision ” is important in this connexion. The 
original use, now rare or obsolete, of the word “ collide ” was, in a transitive 
sense, to dash together ; it was not until about 1860 — 70 that ** collide ” 
was first used in this country, of ships, in the intransitive sense of eomiug 
abruptly together. So also the use of the word ” collision ” with regard 
to ships, in the sense of coming tog^ether so as to to cause damage, appears 
to have arisen chiefly in the latter naif oi the nineteenth century (compare 
New English Dictionary). An older word used in Admiralty Court 
practice and some statutes to describe the effect of one ship injuriously 
striking either another ship or some other object was ” damage compfM 
Mersey Docks and Uarbour Board v. Turner^ The *^Zeta,'*' [1893] A. C. 

468, pet Lord Hebschi&lv L.C., at pp. 479,| 480, 483, 465. Accord- 
ingly ” damage ” and ” action 6f damage ” were the terns in ordinary 
uee to describe the fact and the legal remedy fdlr it in the books and 

(d) For note (d) see p. 360, post 
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thereby regulate the lights to be carried and exhibited, the fog 
signals (fl) to be carried and used, and the steering and sailing 
rules to be observed, by ships (/). 

SuB-S*0T. 2.— iVmcipJe* of Construction. 

504 . The first principles of construction laid down by the 
courts with regard to the Sea Begulations are to the effect that 

records relating to the Admiralty Court for a considerable time before 
the nineteenth century, and even during the first lialf of that century, 
and they are still sometimes used now (** causes of damage is still 
the general expression in the Admiralty Court for damage cases ; see The 
yormmidy, [1904] P. 187, 109; compare also “ Damage*^ in Williams and 
Bruce’s Admiralty Practice, 3rd ed., 1902, and in Pritchard’s Admiralty 
Digest, Ist ed., 1847). Actions of damage between two ships were not 
very common before the nineteenth century, and during the first twenty 
years of that century there were only 112 such actions in tlie Admiralty 
Court (Abbott on Shipping, 14th ed.,p. 008; compare The Clarence 
1 Ecc. & Ad. 206, 208 ( ” cases of damage, now augmenting to twenty, where 
there was only one thirty or forty years ago”)). Such actions have 
grown in number and importance with the increase in the number and 
tonnage of ships, and especially with the introduction of steamships, able 
to proceed in any direction and at great speed, lienee the frequency and 
importance of the damage itself, of the regiilati>ms to prevent it, and of 
the legal remedy against the wrong- doer, have all grown largely during the 
last hundred years, and during the same period have arisen the expres- 
sions “ action of damage by collision,” and now often simply ” collision 
action.” But cases of ships striking something which is not engaged in 
navigation are still very rare (The Normandy, [1904] P. 187,201). i&ising 
out of these facts, one result of considerable practical importance is that 
” collision,” having more recently displaced the old term ” damage,” is 
still to some extent a word of ambiguous meaning. In matters of 
Admiralty practice and some other cases it appears to be coniined to 
the striking togothor of two ships. For this narrower meaning, compare 
The Normandy, supra (the jurisdiction over ** damage by collision” 
given by the County Courts Admiralty Jurisdiction Act, 1868 (31 & 32 
Viet. c. 71), s. 3, does not extend to damage done by a vessel by 
sti-iking against another object which is not a vessel), followed in The 
Upcerne, [1912] P. 160; Heiseher v. Borwick, [1894] 2 Q. B. 648, 652. C. A. 
(^*the risk of collision, by which 1 understand collision with other ships”) ; 
Chandler v. Blogg, [1898] 1 Q. B. 32 (” collision ” when used alone, with 
nut other words, means two navigable things coming into contact) 
Betmeti S.8, Co. v. Hull Mutual Protection Sooiefy, Ltd. (I9J3), 82 L. J. 
(K. B.) 1003 (nets extending a mile from ship not part of ship). But 
sometimes in marine insurance and^in other cases ” collision ” is used in 
the sense of a ship striking an object which is not a ship ; compare Me 
Margeits amd Ocean Accident and Guarantee Corporation, [1901] 2 K. B. 
792 (striking an anchor held to be collision) ; W Cowan v. Baine, The 
[1891] A. C. 401 (striking the tug is collision with the tow); 
Mersey Docks and Hasrbour Board v. Turner, The ** Zeta," [1893] A. C. 468 ; 
title iNSimANCE, Vol. XVII., p. 442. 

(d) The collision regulations made under this authority in fact extend 
to inland waters, but are not in this respect ultra vires (The Anselm, [1907] 
P. 161, C. A.). Such regulations are by the M. S. Act, 1894, s. 418 (1), to have 
effect as if they were part of the Act, which seems important in this con- 
nexion. See, further, under the preliminary article of the Sea Regulations, 
1910, “and in all waters connected therewith,” pp. 376, 377, post. 

J e) Though no power is given under this provision to make regulations for 
m signw, such sum^s as imposed oy the Sea Regulations, 1897, 
art. 28 (Stat. R. 6c 0. Rev., Vol. VlII., Merchant Shipping, p. 275), were 
held to nave full statutory effect (The Aristocrat, [1908] P. 9, 20, C. A.). 

(/) The word used in the Sea Regulations, 1910» is not “ships,” but 
“ vessels.” As to this, see the pr^iminary article “ by all vessels,” 
pp. 374 , 375 , post, and p. 14, ante. 
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they are to be interpreted in a simple way and with seamanlike 
knowledge. They are to be read in a literal or simple mannefy 
and not according to the strictest and nicest interpretation of 
language, because they are issued for the guidance of seafaring 
men, sometimes men on vessels of small size and value, who will 
be inclined to read them literally (jcf). They should be read with 
seamanlike knowledge, because statutory provisions which are 
made applicable to a large trade or business should be construed 
according to their reasonable and business interpretation with 
regard to such trade or business (A), and this principle appears to 
have peculiar force when the courts are dealing with business on 
ihe seas. They are to be construed with due regard to all dangers 
of navigation, and to any special circumstances which may render 
a departure from arts. 1 — 26 of the Sea Regulations, 1910, 
necessary to avoid immediate danger (i). 

605. Tlie conferences and conventions between the representa- 
tives of different nations, by which the Sea Regulations and 
the statutes in connexion therewith have been brought to their 
present development, have given these Regulations a specially 
international character; and it seems reasonable that the fact of 
a certain construction being placed on one of these Regulations 
in the courts of a foreign country, for instance of the United 
States, should have w^eight in inducing the courts of this country to 
adopt a like construction (j), 

606. One motive of the Sea Regulations is to minimise the 
results (k) and lessen the damage arising from a collision (1) ; and 
this is to be taken into account in construing these Regulations. 
Thus disobedience to the Regulations or improper delay in taking 
action imposed by them, which causes an increase of the damage, 
renders a vessel to blame (m). 

(g) Compare The Libra (1881), 6 10. 139. 142, 143, C. A.; 77m» 
JJtmelm (1884) 9 P. D. 164, 171, C. A. The London, [1904J P. 355. 367, 
358. 

(A) Compare The Dunehn, svpra, at p. 171. 

(1) See ait. 27, 

(j) Compare 2'he Sglveeter Hale ( The Schooner) (1873), 6 Beuediot, United 
States District Court Jleports, 629 (“the paramount importance of having 
iuternational rules [for the prevention of coilisionB] understood alike by all 
nations, is manifest”). See also Welle v. Gae Float WhiUon No. 2, 
(Ownere), [1897] A. C. 337, 344 (though they [the American cases] are not 
authorities in our courts, the opinions and reasoning of the learned 
judges of courts in the United States have always been regarded with 
respectful consideration, and have often afforded valuable assistance); 
Redhead v. Midland Bail. Co. (1869), L. R. 4 Q. B. 379, 392, Ex. Oh. 
The report of a case, however, is no proof of the foreign Uw, which con 
only be proved by a practised lawyer ; the decision may be inconsistent 
with other cases, or may be reversed or varied. ^ 

f As) Stoomvaart Maatechappy Nederland v. Peninsular and Oriental Stecm 
Navigation Co. nssO), 6 App. Cas. 876, 904 (“with a view to minimise 
the results of collision ’*). 

(2) As to the meaning of collision,” see note (e), p. 360, ante. * 

(m) Compare Maclaren v. Compagnie Fran^aiee ete. (1884), 9 App. Cas. 

746 (there was fault on both sides contributing to the damage ana lossV ; 
The Margaret (1881), 6 P. D. 76, C. A. (contributing not to cause the 
collision, out to increase the damage, makes a vessel to blame). Stoam^ 
eaoft Maaiteehappy Nederlond v. Peninsular and OneaM Steam Navigation 
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007. Xhwe is another principle oi constraetion which aSaofal 
the importance of decisions of the Admiralty Cioart and Oonrts Of 
Appeal on earlier statutory regulations, now annulled. Where a 
statute has received a judicial construction putting a certain 
meaning on its words, and the same words are used in a subsequent 
statute on a like matter, there is a presumption that those words 
were intended to bear that meaning ; and unless this presumption 
is rebutted, the statute is to be so construed, even if the words are 
such that they might originally have been construed otherwise (n). 

Sub-Seot. 3. — Slatniory Provtsiona as to Observance of the Sea 
Begulatuma, and the Enfonement thereof, 

508. All owners and masters of ships must obey the Sea 
Regulations, and must not carry or exhibit any other lights, or 
use any other fog signals, than such as are required by those 
Regulations (o). If an infringement of the Sea Regulations is 
caused by the wilful default (jt) of the master or owner of the ship, 
that master or owner is in respect of each offence guilty of a 
misdemeanour (a). 

The Board of Trade must furnish a copy of the Sea Regulations 
to any master or owner of a ship who applies for it (b). 

Co, (1880), 6 App. Cas. 876, is not an authority to the contrary. In that 
case the vessel was deemed to be in fault imder the M. S. Act, 1873 (36 & 37 
Viet. o. 85), s. 17, and in such a case it did not matter whether the infringe- 
ment in fact contributed to the collision, unless it was also shown that it 
could not have contributed ; and it was held not to be clear, but at the 
best left in doubt, whether obedience to the rule could not have avoided 
the collision. It was jn these circumstances that it was held to be 
immaterial that the purpose of the infringement was to alleviate the violence 
of the ooUision or even that the course adopted probably did alleviate it. 

(n) Mersey Docks and Hatbour Board v. Cameron, Jones v. Mersey Docks 
and Harbour Board (1864), 11 H. L. Cas. 443, 480, 481; Be Cathcart, 
Ex 'parts Campbell (1870), 5 Oh. App. 703, 706; and see title Statutes, 
Vol. XX VII., p. 142, and the cases collected in Maxwell on the Inter 
protation of Statutes, 5th ed., p. 600, note (u). 

(o) M. S. Act, 1894, 8. 419 (1). As regards the former principle of 
presumption of fault for infringement of the Sea Regulations, and its 
abolition in all collision actions begun since the 16th December, 1911, sec 
note (a), infra. As regards the statutory provisions as to the observance 
of the Sea Regulations, 1910, by foreign ships, and as to the special 
application of &ese Regulations to those^ships, see under the preliminary 
article, “ by all vessels, pp. 374, 3J6, post, 

(p) This statutory proviso as regards wilhil default *' does not exempt 
the owners from Uability for- the act of the master {Qrill v. General Iron 
Screw ColUer Co, (1866), L. H. 1 C. P. 600 ; affirmed (1868), 3 C. P. 476, 
Ex. Ch.). Ip construing wilful default,” a man must be taken to intend 
the natiiral oonsequen()0s of his aht (OayfordY. Chouler, [1^98] 1 Q. B. 310). 
See also M. S- Act, 1^94, s 220 ; Deacon v. Evans, [191 1], 1 K. B. 571. 

(a) M. S. Act, 1894, B. 419 (2), As to the punishment for a misdemeanour, 
Bee tbtd., 8. 680. Since the 16th December, 1911, such an infringement no 
longer raises anv presumption that damage arising therefrom was 
oc<&sioned by default of the person in charge of the deck of the ship ; see 
Mantime Conventions Act, 1911 (1 6s 2 Geo. 5, c. 67), s. 4 (2). As to 
this presumption before that date, see M. S. Act, 1894, b. 419 (3). The 
enactment of this presumption of fault first appeared in substance in 
'stat. (1846) 9 ds 10 Viet. o. 100,8. 13. Negligence contributing to the 
collision bai^ apparently, to be proved in order to show that the damage 
had arisen in consequence of the non-observance of one of the collision 
regulations ; oompare JCormon V. Geneml drteani Co, (1859), 8 

ficoh. 739 ; Tm v. Wmnan (1857), 2 C. B. (K. s.) 740. 

(9) M. 8. AeV )994» dl9 (6). 
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509., ABQtreyor of ships (c) msiy inspect (<0 ady 8bi|)|BtUlBfai 
or foreign, lor the pnrpose of eeetng that the sMp is properijlt MtiOllifol 
pfevidod with lights and the means of making fog signals (tf), in AMKMMU 
conformity with the Sea Begnlations; and if the surveyor uide 
that the ship is not so provided, he must give to the master <tt 
owner notice in writing; pointing oat the deficiency, and also what 
is, in his opinion, requisite in order to remedy the same (/). Every inspMtion 
notice so given must be communicated (g) in the proper manner to ^ 
the chi^ officer of customs at any port at which the ship may «-e n ir r inh 
seek to obtain a clearance or transire (h) ; and the ship must be 
detained until the production of a certificate from a surveyor of 
ships to the effect that the ship is properly provided with regulation 
lights and means of making fog signals (i). 

Sub-Mfci 4 — /Vt7itipte5 as to Observance of the Sea RegutoJbiomt and as to 
ErceptiGns thereto. 

510 . The principles with regard to observance of •collision Gtttemi 
regulations, and with regard to the exceptional circumstancea principles, 
which justify departure (A:) from them, were to a great extent laid 
down by the courts between 1840 and 1851 (/), in reference to thb 
first general collision regulations, the Trinity House Begulations, 

1840 (m), and to the later statutory regulations (h) introduced during 
that period. These principles, since the 16th December, 1911» 
again (o) represent the existing law, and are further enforced by 
the statutory provisions as to observance of the Sea Regulations 
which have been stated above; they are also supplemented by the 
principles laid down by the courts between 1851 and 1911, so far 
as those principles have a geneial bearing and are not confined to 
the construction of the special statutes which then prevailed as 
regards the observance of general collision regulations (p). 


(e) For the purpose of an inspeotiou the surveyor has all the powers of 
a Boaid of Tr^e inspector under the M. S Act 1894, s 420 (3). 

(c2) Such fees as the Board of Trade may determine are payable for the 
inspection (ibid., s. 420 (8) ). 

(a) Compare The Love Bird (1881), 6 P D. 80. 

(/) M. S. Act, 1894, B, 420 (1). 

(q) Ibid,, a. 420 (2). 

(A) A transire is a permit from the custom-house to let goods pass. 

(i) M. S. Act, 1894, s 420 (2), see, further, pp. 81, 336, ante. 

(k) That is to say, which prevent the applying in the particular 
instance ; sec pp. 47 1 et seq , post 

(l) Before any statutory ptesutnpiious of fault, or other special 

penalties, were attached to breach of the regulations. The first special 
penalty, namely, inabihty of the owner to recover damages, in ease of non- 
observance of one of the rules, was introduced by the I^avigatlon 

Act, 1851 (14 & 15 Viet o. 79), s. 28 (now repealed). 

(fa) Compare The Duke of Sussex (1841), I Wm Rob. 274, 275 (**Thc 
rule emanates from the Tnoity House, and although it cannot be said io 
constitute a law per se, the courts will consider this rule of binding 
authority ”) 

* (n) Stat. (1846) 9 & 10 Vict. c. 100, s. 0. As regards the Admiralty^ 
Regulations, 1848, as to lights, made under this Act, see note (k), p. 403, ^ 
poet. 

(n) By the Maritime Conventions Act, 1011 (1 ds 2 Geo. 5, c. 67), s. 4 ; 
see pp. 382, 510 ot eeq , poet 

(P) Between 1840. when the first general opUision regulations C|aAie into 
force the 1 6tb peceraber. 1011, when statutory presumption of fault was 
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511 . The first principle which has been always insisted Upon 
by the courts, when the earlier general collision regulations or the 
later Sea Begiilations have applied, is obedience (g). From the 
first it has been held that such regulations must in ordinary 
eases be adopted by all persons having charge of the navigation 
of vessels, and the owner of a vessel is responsible if the person 
in charge disobeys them (r). Obedience must be prompt (a). Each 

done away with, there wore four j)eriod8 in which various principles were 
applied as regards observanco of tlie general collision regulations. In the 
iirst period, between 1840 and 1851, no statutory consequence attached 
to non-observance of the general collision reflations ; liability for a 
collision only arose on proof of negligence, and the importance of a breach 
of the various general collision reflations at this time was that it was 
primary evidonoo of negligence. In the second period, between 1851 and 
1863, ii the collision was proved to have been occasioned by non-observance 
of the statutory collision regulations, the owner of the ship by which any 
such regulation had been infringed could not recover damages unless the 
departure from the regulation was' justifiod or made necessary by the circum- 
stances (Steam Navigation Act, 1851 (14 & 15 Viet. o. 70), s. 28 ; M. S. Act, 
1854, s. 298). Dui'ing this period, as m the first period, liability only arose 
if the non-observance amounted to negligences which contributed to the 
collision {Tuff v. Warman (1858), 5 C. B. (N. s.) 573, Ex. Ch.); but if the 
non-observance did amount to this, then, in case's of both to blame, the 
party guilty of the non-observance could recover nothing, and the other 
party not thus guilty could in the Admiralty Court recover half damages 
from him ( The Aurora, The Eobert Irigham (1861), Lush. 327). In the third 
period, from 1863 till 1873, if the collision was proved to have been occasioned 
by non-observance of any of the Sea Regulations, the ship by which such 
regulation was infringed was deemed to be in fault, unless the departure from 
the regulation was made necessary by the circumstances (M. S. Act, 1862, 
8. 29). During this period, also, liability only arose if the infringement was 
negligence which contributed to the collision ; and in cases of both to 
blame, the party guilty of the infringement could in the Admiralty Court 
recover half damages, as in the first' period. It appears that during this 
period the statutory consequonce attached to an infringement only afi'ectod 
the burden of proof ; and that in other respects the principles as regards 
observance of the Sea Regulations were the same as the principles relating 
to observance of the general collision regulations during the first period. 
In the fourth period, from 1873 till 1911, if in a collision case it was 
proved that any of the Sea Regulations had been infringed, the ship by 
which the regulation was infringed was deemed to be in fault, unless the 
departure from the regulation was made necessary by the circumstances or 
to avoid immediate danger, or unless it coaild not by any possibility have 
oontributed to the collision (M. S. Act, 1873 (36 & 37 Viet. o. 85), s. 17 ; 
M. S. Act, 1894^ 6. 419 (4); Sea Regulations, 1880 and 1884, art. 23; 
Sea Regulations, 1807, 27 ; Eastern Steamship Co. v. Smith, The 

•*Duke of Buecleuch,'^ [18911 A. C. 310). During this period proof of any 
infringement, of the Sea Regulations, unless brought within tibe narrow 
exceptions just stated, carried with it liability ; and thus the owner of a 
vessel became liable for a collision either on proof of negligence of his 
servants contribnting to the collision, or on proof of an unexcused infringe, 
inent, even if there was no negligence on their pai't {Stoomvaart Maaischappt/ 
Kedarland v. Peninsular and Oriental Steam Navigation Co. (1880), 5 Aiqi. 
Ca8..876, per Lord Blackburn, at pp. 890 — 894). See, further, Mai'sdeu, 
Oollisiofis at Sea. 4th ed., pp. 46 — 50. 

(q) See also M. S. Act, 1804, s. 419 (1 ) ; and see p. 362, ante, 

^ (r) The Duke of Sussex (1841), 1 Wm. Rob. 274; The Gazelle (1842), 1 

>Vm. Rob. 471, 476 (laid down for the regulation of ordinary cases) ; 
iyioomvaart Maatsohappy Nederland v. Peninsular and Oriental SteQm Navi^ 
gallon Oo,, supra, at p. 909 (to be adopted by all persons Jiaving charge of 
the uavigatioD of vessels)- 

(S) The Sfiuii^OUd (1847), 5 Notes of ('iwes, 371. 374. 
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rule is made not merely for the sake of the vessel which is to obey t - 

it, bat also for the sake of other vessels, which may be approach* Statator^ 
ingfrom far off and at night or in fog, or may be mancouvring at Provisions 
close quarters, and which have every right and reason to suppose w to flea 
that the vessel will obey the rule, and none to suppose that she 
will break it(0. A master is not allowed to engraft upon a regula- 
tion his own exceptions, according to his own views of seaman- 
ship (m), or convenience or advantage, as if there wore no rule ; for 
if so, the rule would soon degenerate into no rule (x). Where there 
is on express regulation, and a master departs from it on bis own 
autliority and without justifiable reason — for instance, by putting a 
light in some other position than that prescribed — it ought to be at 
his own risk (a). Convenience, such as gaining greater speed, does 
not afford any ground for exception to a regulation ; nor a usage 
to the contrary, if it is based on mere convenience (/>). For 
instance, it is a well-known convenience to keep at the side of a 
channel and in the slack of the tide when it is against a vessel, and 
in its strength when it is in one’s favour, but when the legislature, 
i»" spite of tins, has made a regulation applying to a narrow channel 
that vessels shall keep to the starboard side, this matter of cofi- 
ve? ‘ence is not to be regarded (c). Hence a practice based merely 
on such convenience of navigation in respect of wind and tide is 
superseded by a regulation to keep to the starboard side. And no 
suggestion of danger from not following the practice, which may 
arise because a great number of people follow it, can be listened to 
as a reason for following the practice in preference to the rule (d). 

(0 Compare Stoomvaart Maatschappy Nederlcmd v. Pernnsular and Oriental 
tHeam yavigaiion Co, (1880), 5 App. Cas. 876, 909 ; The Mangerion (1856), 

Sw. 120, 124 (both parties are bound to act on the presumption that the 
statute will be obeyed by the other; the contusion otherwise would be 
endless) ; General Iron Screw Co, v. Mosst The Araxes amd The Black PHnee 
(1861), 15 Moo. P. C. C. 122, 131. 

{u) Compare Stoomvaart Mcuitsehappy yederlmid v. Peninsular and 
Oriental Steam Navigation Co., supra, at p. 895 (even if it would in the 
absence of such a riue be better scamansnip to keep way on the ship, the 
legislature has thought it better to prescribe the course which must be 
fouowed). 

(») The GazeUe (1842), 1 Wm. Bob. 471, 476. 

(a) “ The Telegraph^*' Valentine v. Cleagh (1854), 1 Eco. A; Ad. 427,435, 

436. 

(5) The “ Sylph" (1864), 2 Eco. & Ad. 75, 80. 

(e) Ibid, As to following a usage which is essential to safety in naviga- 
tion, see pp. 370, 371, poet. 

(d) The Sylph" swpra. As to such usages which have been disallowed 
when contrary to regulations, see The Duke of Sussex (1841), 1 Wm. Rob. 

274 (practice in river Thames for steam vessels going down to keep to the 
north shore, superseded by Trinity House Regulation to the effect that 
when steam vessels must cross so near that by continuing their respeC' 
tive courses there would be risk of collision, each shall port) : ^ The 
Gazelle, supra ; The Friends (1842), I Wm. Rob. 478. As to a similar 
custom in the Tyne, contrary to the M. S. Act, 1854 (17 & 18 Viet. 

01 104), s. 297, see The Unity (1856), Sw. lUl ; The Hand of Provi-^ 
deuce (1856), Sw. 107: see also H.M.8. Topaze (1864), 10 L. T. 669* 

(alleged custom for His Majesty’s ships coming in or going out of Devon- 
port harbour to display the pilot jack, and so warn merchant ships to 
leave them the deep water channel) ; The Nimrod (1861), 15 Jur. 1201 
(question whether oiroumstances as to . tide or otherwise rendered it 
dangerous or unreasonable ox improper for a steam vess^d to keep to her 
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612. ThA oonsideratum* however/ must always be»' in these' 
cases, not whether the rule was in fact applicable, but whether 
the cireumstances were such that the person in charge ought to 
have known that it was applicable (e). The question is whether 
with ordinary skill and care be could have ascertained this(/>. 
It he could not, he does not break the regulation. Thus, where a 
sailing vessel closehauled ported to another sailing vessel a little on 
her starboard bow, which her master could not with ordinary skill and 
care know to be running free, he was held not to have broken the 
regulation (y). So also, where a vessers sadden change of course 
is so startling and the period before the master of the other vessel 
acts is so brief that he could not be fairly expected to know that a 
collision was imminent before he gave the proper order (stop and 
reverse), the rule is not broken, because it cannot be reasonably 
held to have applied before it was obeyed (h). 

A master of a sliip is only bound to show ordinary nerve, and 
the same amount of skilled judgment is not to be expected in such 
a case as in other circumstances (t). 

513. On the other hand, there is the question whether the 
particular regulation applies in the circumstances. Even if it 
purports to apply (k), good seamanship may determine that the 
case is exceptional, and that it ought not to be applied. If any 
regulation were laid down which could never be departed from in 
certain circumstances, it would necessarily involve on many occa- 
sions the destruction Of those ships which it was intended to 
preserve (0- Paramount authority must be given to the obligation 
to obey the dictates of good seamanship (m). The court is bound 
to consider not the law alone, but what circumstances might 
justify any departure from it ; it seems a reasonable comment on 
collision regulations that, as they are passed to prevent danger, so 
they may be departed from to avoid immediate danger (n). The 
applicability of a regulation depends on its being a probable means 
of avoiding collision (o). No doubt there are certain rules as to 

right side) ; The Earl Wemva (1889), 6 As)p. M. L. C. 407, C. A. (the 
custom of sailors to treat sailing ships when in the trades as olosehauied, 
when they are sailing a point or two froiz^ being as closehauled as they can 
be, does not affect the legal constrqption of the Sea Begulations). Where, 
however, a usage is essential to the safety of navigation, it will be valid, 
although it may constitute an exception to a regulation; see p. 370,posf. 

(e) The Beryl (1884), 9 P. D. 137, 139, C. A.; Bryden v. AUix, The 
“ Moderatioif.^' (1863), 1 Moo. P. C. 0. (n. S.) 628. 

if) Baker v. T?ie Theodore’' H . Band'' (Owners), The ** Theodore H. 
Band" (1887), 12 AJip. Oas. 247, 250. 

(q) Ibid/ 

(h) Stoomvaari Jdaaisohappy Nederlatid v. Peninsular and Oriental Steam 
Navigation Co. (1880), 5 App. Cas. 876, 901, 002. 

(t) The Bywell OasOe (1879), 4 P. I>. 210. 226, C. A ; “ Tasmania'^ 
(Owners and Owners of Freight) v. Smithy *^Oity of Oarinih" (Owners), The 

Tasmema" (1890), 16 App. Cas. 223, 226. 

(k) The Sea Be^ations only purport to apply to certain cases, aild 
a ^at variety of other cases are left to be determined by the miles of good 
seamanship ; see p. 486, post. 

(l) The AlUin v. The Flora (1866), 2 Mar. L. C. 386. 

(m) The GrotfehursU [1910] P. 316, C. A., per BucklSV, L. J., at p. 334. 

(n) Tkt IHskniM (1S58), 4 Ir. Jur. (N. 8.) 24, 26. 

(a) Oeneral Steam SaioigaUen Oo. v« Tonkin, Tkg Fvionde (1344)^ 4Mdd.. 





wbAt veaselfl ought to do in particular oircamstancea, hulr the ftrat am, h 
rule iaiio avoid a colliBion, if it can be done with safety (p). There SteMorr 
3Daay be too pertinacious an adherence to the strict rale of naviga- Fimiaioat 
tion (q). Under the Sea Begulations introduced in 1868 and later as to Baa 
years, these principles have been further emphasised by an article (r), . 

now art. 27 («), which contains a warning that, in obeying and con* tioiiB ete, 
struing these Begulations, due regard must be had to all dangers of 
navigation and collision and to any special circumstances which 
may render a departure from the previous rules necessary in order 
to avoid immediate danger. 

These principles, however, should be applied very cautiously (t). 

It is of the greatest importance to adhere as closely as possible to 
established rules and never to allow a deviation from them unless 
the circumstances which are alleged to have rendered such a devia- 
tion necessary are distinctly proved, otherwise vessels would always 
be in doubt and doing Wrong (u). To leave to masters of vessels a 
discretion as to obeying or departing from the sailing rules ib 
dangerous to the public, and to require them to exercise such dis- 
cretion, except in a very clear case of necessity, is hard upon the 
masters themselves (x). The burden of proof to justify the excepticfti 
is upon the party deviating from the general rule (a). 

P. C. C. 314, 320, 321 (the port helm rule of the Trinity House Regulations, 

1840, ** can only be applicable where the vessels by continuing their 
respective courses are likely to come into collision, and where, by putting 
their helms to port, the collision may probably be avoided ”) ; and see 
Ihe Eliza v. The Orinoco (1805), Holt (adm.), 98, 101 (** parties are 
reloosed,’* by art. 19 of the Sea Regulations, 1863, ‘‘from the severe 
obligation of complying ” with the previous ai tides '' by ciroumstances 
which would render <medienc6 to them conducive to peril, while by 
deviation they might escape from that peril’*). But where the chances of 
avoidmg collision by following or deviating from a rule are equal, the rule 
should no doubt bo followed. 

(p) The Lady Anne (1850). 15 Jur. 18 ; The •• Test'' (1847), 6 Notes of 
(;ases, 276, 278 (it is a principle of law that you are not to adhere to 
strict niles of navigation, but avoid an accident if }>ossible). 

(g) The Hope (1840), 1 Wm. Rob. 154. 157. 

(r) Sea Re^latioiiB, 1863, art. 19; Sea Regulations, 1880 and 1884, 
art. 23; Sea Regulations, 1897 and 1910^ art. 27. 

(s) See pp. 471 et eeq,, post, 

{t) The William Frederick, The Byfoged Christensen (1870), 4 App. Cas. 

669, F. 0. (reversing a decision which had held a vessel, whose primary 
duty was to keep her course, to blame for not adopting some mauceuvie 
to avoid the collision) ; The ** Test,*’ supra. 

(u) The ^*John Buddie" (1847), 5 Notes of Cases, 387. 388. 

(a;) The WiUiam Frederick, The Byfoged Christensen, supra, at p. 672 ; 
and see The Immaganda Sara Clasina (1850), 7 Notes of Cases, 582, 

584, 685; on appeal this judraent was reversed on the foots only, 
sub nom, Vaux v. Sheffer, The Immaganda Sara Clasina (1852)^ 8 Jtfoo. 

P. 0. C. 87 (unless absmutely necessary to prevent a coibsioni the Trinity 
House rules ought to be followed). % 

(a) The Concordia (1866), L. R. 1 A. & E. 93, 98 ; The Immaganda Sara 
Clasinat supra, at p. 685; seethe Sea Regulations, 1910, art. 21, pp. 445 at sag.* 
post, under which a vessel which deviates from the regulation by altering ^ 
her course must not deviate more than necessary, and must show that the 
departure was necessary to avoid immediate danger, and that her new 
course was reasonably osculated to avoid that danger ; and See under the 
aaxne airtiole the oases which show that the anticipation by one vesad tw a 
second vessel is going to depaa^t from the regulatma is no eiLonse for Iheihst 
'^vesBd doing so. » nh 
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514* Exceptions to the general collision regulations were 
created by judicial interpretation before any express exceptiohs were 
contained in such regulations or in the statute relating to them. 
The courts have allowed exceptions to such regulations in strong 
and stringent circumstances (b), such as cases of necessity (c) and of 
immediate danger (d), whether the danger was one of navigation or 
collision (c). liemote dangers and, usually, doubtful dangers have 
not been held to justify departure from the regulations (/). These 
exceptions, springing from judicial interpretation of the terms of 
regulations, chiefly statutory, are instances of the application of well- 
recognised principles of construction of statutes {g). 

From 1861 until 1911 the statutes, which imposed special 
penalties falling on owners of vessels for violation of the regula- 
tions, in each case provided in effect for such exceptions as were 
allowed by the courts (/i). These express exceptions have now 
disappeared, together with the special penalties to which they were 
attached ; but this does not appear to affect the judicial exceptions to 
the regulations as previously admitted and insisted upon by the courts. 

516. Exceptions to general collision regulations, which are 
based on immediate danger or other necessity, may be divided into 
two classes : first, cases of absolute necessity, where the regulations 

{b) The Gazelle (1842), 1 Win. liob. 471, 470 (there sometimes exists so 
peculiar a combination of circumstances of a strong and stringent nature 
as to render the adoption of a rule no longer fitting or expedient) ; The 

Superior'^ (1849), 0 Notes of Cases, 607, 610 (no vessel is required to obey 
the general rule and go on shore) ; The Luda Jantina v. The Mexica/n 
(1864), Holt (adm.), 130, 132 (it would be sufficient excuse if she would 
have run herself aground ) ; The Immaganda Sara Clasina (1850), 7 Notes 
of Cases, 582 (no man is bound by a technical rule of navigation to the 
destruction of life and limb) ; The '*Sglph'* (1854), 2 Ecc. & Ad. 75, 80 
(if there is danger in following in particular cases the directions of the 
legislature, that would be an adequate reason for not complying with 
them); The Benares (1883), 9 P. D. 16, C. A., per Bowen, L.J., at p. 19. 

(e) The Immaganda Sara Clasina, supra. 

(d) The Davia Cannon (1865), 2 Asp. M. L. C. 353, n. (it is an ancient 
principle, much acted upon in the Admiralty Court, that whatever be the 
rules or regulations which govern ships generally, yet in cases of immediate 
danger it is the duty of every ship to avoid others). 

M For instance. The ** Superior'* supra ; General Steam Na/vigation Co. 
V. Tonkin, The Friends (1844), 4 Moo. P. C. C. 314, 320. 

(f) Compare The Bondane (1900), 9 Asp. M. L. C. 106, and other oases 
under art. 16, pp. 414 et seq,, poet, where excuses for not stopping in fog, 
based on remote or doubtful dangers, have been disallowed. The excuse 
for not stopping and reversing that the object was to avoid a worse form 
of collision, more destructive to the vessel or more dangerous to life, has not 
in some doubtful oases been accepted in the Admiralty Court. 

(g) See The Bake of Buccleuoh (1889), 15 P. D, 86, C. A., per Lindlet, 
L.J., at p. 96; Ouriis v. Stovin (1889), 22 Q. B. D. 613, C. A., per 
Bowen, L.J., at p. 617 ; see title Statutes, VoL XXVII., pp. 134, 136; 
and the oases collected in Maxwell on the Interpretation of Statutes, 
5th ed., p. 600, note (n). 

(li) See Steam Navigation Act, 1851 (14 Ss 15 Viet. c. 79), s. 28 (unless 
it appears to the court before which the case is tried that the circumstan&s 
of the case were such as to justify a departure from the rule) ; M. S. Act, 
1854, 8. 298 (unless it is shown to the satisfaction of the court that the 
oiroumstances of the case made a departure from the rule necessary) ; and 
compare ibid,, a. 296 ; the same proviso in the M. S. Act, 1862, a. 29 ; and 
{•£Mtloa]ly the same proviso in Ihe M. S. Act, 1873, s. 17, and U. S. Act, 
p s, 419 (4), 
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relate ta appliances or conditions which do not exist without' any 
fault of the owner or those for whom he is responsible; and 
secondly, cases of reasonable necessity or immediate danger of 
collision or other justification (i). 

Though these two classes of exceptions are broadly distinct, they 
sometimes run into one another, especially when they relate to the 
general condition of the vessel. 

516 . Where the regulation relates to the use of appliances, such 
as the rudder, lights, foghorn, or other things on board of a vessel, 
and such appliances break down, or cease to exist, without any 
fault of the owner, the regulation cannot apply, and those in charge 
of such a vessel {k), or of other vessels manoeuvring for her (Z), must 
be guided by the dictates of good seamanship. So also, where there 
is a want of means to navigate from the disabled state of the 
vessel (m), or a vessel is stationary in the water (n), or there is no 
room to keep out of the way or to pass another vessel, a collision 
regulation may not apply ; and where a vessel’s engines or other 
appliances are not available in their full use, a regulation may not 
apply as strictly as usual, or at all(o). A vessel is not, however, 
excused for disobeying the regulations by not sounding a mechanical 
foghorn, if she has not one on board but ought to have it (p) ; or 
for not having a regulation light properly burning, when the glass 
has been broken by severe weather several hours before, and a 
fresh light ought to have been shown (r/) ; or if without necessity 
she disables herself from keeping out of the way when it is her 
duty to do so (r), because a vessel which has the duty to keep out 

(i) Tho danger might not be a danger of navigation or collision, for 
instance, in a case of running without lights to escape from the King's 
enemies. 

(k) The Kjobenhavn (1874), 2 Asp. M. L. C. 213, 216, 217, P. C. (use of 
masthead light when at anchor instead of a riding light destroyed) ; The 
Chilian (1881), 4 Asp. M.L. C. 473 (mouth foghorn used instead of broken 
mechanical fogliorn). 

S The Bob May (1845), 3 Wm. Rob. 190, 196 (where one steamer’s green 
; was put out by a heavy sea shortly before the collision, and although 
she was on an opposite course and almost end on but starboard to star- 
board with another steamer, that other was held not to blame for porting). 

(m) The “ Sylph ** (1854), 2 Ecc. & Ad. 76, 81 ; compare The “ Blenheim ** 
(1864), 1 £oo. & Ad. 286 (nemo cogitur ad imposHbilia). As to the duties, 
apart from regidations, to keep out of the way of a disabled vessel, and 
her duty to avoid causing trouble, see pp. 608 et seq . , post. 

(n) Compare The Gladys, [1910] P. 13; and see the cases under the 
Sea Regulations. 1910, art. 9, pp. 393 ft seq., post 

(o) Compare The Helvetia (1868), 3 Asp. M. L. C. 43, n., P. C. 

(p) The Love Bird (1881), 6 P. D. 80 (where a barque had left port for a 
long voyage with only a mouth foghorn, a few days before the Sea 
Regulations, 1879, which imposed the use of a mechanical foghorn, came 
into force). 

(q) The Sctxonia, The Eclipse (1862), Lush. 410, 422, P. C. ^ 

(r) The ** Blenheim'* supra (a brig lying to reefing sails did not alter and 
struck another brig which was closehauled ou the starboard tack. This 
re&dng of sails was no sufficient reason for her not obeying the statutory 
r^ulation, which was in effect to port her helm) ; see Seoeombe v. 
Wood (1840), 2 Mood. & R. 290 (it is no defence that the injury was 
accidental and wholly involuntary on defendant’s part, unless the vessel 
had become unmanageable without his fault. First collision, due to crew’s 
ncffiligenee, caused d&abled state. Owner of vessel held liable for second 
cofiimoii a few minutes later and half a mile farther on, caused by the 
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of the way , must do all she can to accompUsh Jf 

vessel chooses to go down a river means of warpi^ at a time 
which renders it difficult to escape collision, she must bear the 
consequenceB ( 0 - 

617. In the second class of cases, a departure from the regula- 
tions is justified by reasonable necessity or immediate danger of 
collision or otherwise. If from want of means to navigate with 
safety, for instance, from the vicinity of shoals^ a vessel takes a 
course which the legislature has prohibited (by not keeping to the 
starboard side of a narrow channel), in such circumstances she 
would be unquestionably relieved from punishment (a),. Thus, the 
difficulties of manoeuvring in a very narrow place or against a 
strong tide may involve obvious exceptions to the rules, from it 
being seriously dangerous for vessels which meet to manoeuvre past 
each other in such circumstances (b). There are exceptions also to 
articles 19 and 20 of the present Hegulations in the case of incum- 
bered fishing vessels (c). And departure from a rule is allowed 
where to follow the rule would clearly make a collision certain, or 
more likely (d), or of a worse character (e), and where to act outside 
it is the only (/) or best (< 7 ) chance of avoiding a collision. So 
also a usage may constitute an exception to the rule, where it is 
essential to the safety of vessels in navigation (k). Such an exception 


disabled state) ; The Jennie 8, Barker, The Spindrift (1875), 3 Asp. 
M. L. 0. 42 ; The Byron (1879), 2 New South Wales Law Reports. Admiralty, 
1 ; compare The Voiiglas (1882), 7 P. D. 151, C. A, (owners of vessel sunk 
by her own fault in a collision not liable for subsequent collision with 
wreck due to it being unlighted without their fault). 

(«) The Test (1847), 6 Notes of Cases, 276 (when a sailing vessel could 
not keep out of the way by porting, it was held to be her duty to do so 
by wearing) ; Ship Calcutta (Owners) v. Barque Bmma (Owners), the Calcutta 
(1809), 21 L. T. 768, P. C. (a sailing vessel, which had to keep out of the way, 
ported ; she was held to blame because she had not also brailed up her spankeET 
and squared her aft^T-yards and done other things to aid her port helm) 

(t) The Uojne (1843), 2 Wm. Rob. 8. 

(а) The ** Sylph ” (1854), 2 Eec. & Ad. 75, 81 (supposing a vessel, to avoid 
certain flats, kept away from the prescribed shore to a reasonable ex^nt, 
no man would say the Act of Paruament was violated). 

(б) The Prince Leopold de Belgique^ [1909] P. 103 ; and see Sea 
Regulations, 1910, arts. 19, 25. 

(e) See ibid, art. 9. 

(d) Compare ■ General Steam Navigation Co, v. Tonkin, The Priends 
(1844), 4 Moo. P. 0. C. 3 U, 320. 

(«) The Immaganda Sara Clasina (i860), 7 Notes of Cases, 582, 684, 585 
(if the helm was st^boarded 'only to avoid a collision that would have 
been more destruotive, and the necessity was occasioned by the delay of 
the other vessel in porting her helm, no doubt can be entertained that 
the starboarding was justiflable). As to Stoomvaart Maatschappy Neder- 
land V. Peninsular and Oriental Steam Navigation Co. (1880), 5 App. Cas. 
870, see note (vi), p. 361, ante. 

U) The Behares (1883), 9 P. D. 17, 19, 0. A. 

(p) rke Columbine (1843), 2 Wm. Rob. 27, 32. This was a case of 
neoessity* in which the master of the vessel (though starboajrding, and ^o 
acting ooutrary to th^ rule that he should give way, that is, port) adopted 
the best measures in his power. to avoid the aoeidenh The mere fact that 
there is danger of ooUision is, of couise, no ground for departing the 
rule to reverse (Stoomvaart Maatsehappy NedeHand Fmimuiar . 
OrierM SUem>M€migalion Oo., supra, par Lord WATSOitr, at p,, 902), 

(h) Compaiu The supra, at p. 80; The Emtedian, ElOliJ F* 9$, . 
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WfS.' 

also may aruie from the disabled Btate or miaoondaoft(^ot^eirT«i;i^t ; „ «■».!. 
and ia ihase cases the departure from the rale may beobij^''a ^ IttafMMr 
poiritiye^daty. An officer in charge is not allowed to follow a rule Frot^Uhna 
of the sea to the injury of another vessel where he could avoid the utoSea. 
injury by posBuing a different coarse (i). When one person neglects 
a duty, and so puts another into danger, the second person is not ^toasetc. • 
justified in doing nothing to avert that danger (a). 


Sui>-Seot. 5 . — Bvhsidiary Statutcry Provisicnu, 

(i.) Aa to Render iny Asst stance after Collision, 

518. In every case of collision (6) between two vessels it is the Duty of 
duty (c) of the master or person in charge (d) of each vessel (e), if rendering 
and BO far as he can do so .without danger (/) to his own vessel, 


(i) Handayeyde v. Wilson (1828)» 3 0. & P. 528 ; The Boanerges and The 
Anglo-Indian (1805), 2 Mar. L. 0. 239 (you must depart from a rule if you 
see with perfect cloaroess, almost amounting to positive certainty, that 
adhering to the rule will bring about a collision and violating a rule will 
avoid it); The Leqatus v. The Emily (1865), Holt (adm.), 217, 219 (you 
have no richt to stand in a d fiioulty upon a right obstinately, recklessly,* 
and regardless of the safety of others). 

{a) TAfl Jane Bacon (1878), 27 W. R. 35. For instances of the applica- 
tion of this rule, see especially the cases under the Sea Regulations, lUlO, 
art. 21, of the duty of a vessel to depart from the regulation and alter 


her course. 

(b) M. S* Act, 1894, s. 422 (1). A general duty on the person in 
charge of a vessel to render salvage assistance is imposed by the Maritime 
Conventions Act, 1911 (1 & 2 Geo. 5, c. 67), s. 6 (1). 

(o) Tho duty to render assistance was first imposed by M. S. Act 
Amendment Act, 1862, s. 33, and afterwards by M. S. Act, 1871, s. 9, 
and M. Id. Act, 1873, s. 16, all ot which are now repealed. The duty only 
arises if there is danger from the collision. The q^uestion is whether 
looking at all the ciroumstanoes (such as that a collision happened in 
broad aaylight and in a narrow part at no great distance from the centre 
of a river) the duty in fact arose. If one vessel is able to render assist- 
anoe, the extent of the obligation will depend upon the degree of danger 
apprehended at tho time; and when a collision takes place at night, 
which might probably endanger life, it is the duty of a vessel to stay by 
till the extent of the danger oan be ascertained ( The Queen of the Orwell 
(1863), 7 Ti. T. 830). The duty to assist thus created by statute does 
not so destroy the voluntariness of tho service as to deprive the vessel 
of salvage reward {The Bo/nnibaX^ The Queen (1867), L. R. 2 A. Sc R. 53). 
As to salvage services in such circumstances, see, further, p. 563, post, 

(d) “ In charge ” in M. S. Act, 1804, s. 423 (1). means not only at the 
time of collision, but at any time afterwards when life could have been 
saved {Ex parte Ferguson (1871), L. R. 6 Q. B. 280, 287 (where the mate 
in charge at the time of collision, and the master who came up from below 
afterwmds, were both found not to have rendered assistance ak provided 
by statute) ). Under the M. S. Act Amendment Act, 1862, sj 33 (whero 
the words were it shall be the duty of the person in charge ”), it was 
held that, though a compulsory pilot was in command at the time of 
collision, the words “ person in charge ” must refer to the master) ; Ttie 
Queen (1869), L. R. 2 A. & E. 354; compare The Sussex, [1004] P. 236, 
24L 248. 

(6) The duty appears to apply to tho master of a tug, although the tow 
alone has been in collision {The Banmbal, The Queeti, swpraf at p. 66). A 
tug which is to blame for a collision cannot recover salva^ (see pp. 568» 
560. vo&t)^ but play recover towage remuneration for servioes rendered tU 
thS iuuxw vessel {^he Ewveei Hornet [1004] P. 400). 

f) A 'reasonable apprehension that delay may cause capture the 
ny^may axeuse a steam vessel from staying to render eesistance when 
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cre^y and passengers, first to render to the other vessel, her master, 
crew, and passongers, such assistance as may be practicable (g) and 
may be necessary to save them from any danger caused by the 
collision, and to stay by the other vessel until he has ascertained 
that she has no need of further assistance ; and secondly, to give 
to the master or person in charge of the other vessel the name 
of his own vessel and of the port to which she belongs, and also 
the names of the ports from which she comes and to which she 
is bound. If the master (ft) or person in charge fails without 
reasonable cause to comply with these duties, he is guilty of a 
misdemeanour (t), and if he is a certificated officer an inquiry 
into bis conduct may be held and his certificate cancelled or 
suspended (k), 

(ii.) A a to Entry in Log» 

519 . In every case of collision (Z) in which it is practicable to do 
so, it is the duty(?7i) of the master of every ship, immediately after 
the occurrence, to cause a statement thereof, and of the circumstances 
in which the same occurred, to be entered in the official log- 
book {n\ if any. The entry ought to be signed by the master, and 
also by the mate or one of the crew (o). 

Sect. 2. — Regulations for Preventing Collisions etc. 

Sub-Seot. 1 . — History of Oeneral Colliaton Regulationa. 

620 . The rules of navigation in the first part of the nineteenth 
century were treated in courts of common law as matters for the 
testimony of experts (p). 

that assistance may be rendered by the approaching enemy (The Thuringia 
(1872). 1 Asp. M. L. C. 283, 292). 

ig) When a vessel cannot stay by, a master may commit a breach of 
his statutory duty if he does not send his boat to assist, when tlioj c is no 
reason why he should not (The Adriatic (1875), 3 Asp. M. L. 0. 16, 19), 
or if he does not reply to distress signals by returning tbe signals ( The 
Emmy Haase (1884), 9 P. D. 81). 

(h) M. S. Act, 1894, B. 422 (3). 

(t) As to the punishment, see ibid.^ s. 680. 

(k) Ibid.t B. 470 ; as to disciplinary powers over certificated otficers, ^ -e 
pp. 640 et seq.t post. 

(l) M. S. Act, 1894, s. 423 (1). 

(m) If the master fails to comply with this duty, he is liable tor each 
offence to a fine not exceeding £20 (ibid., s. 423 (2) ). 

(n) As to official log-books, and making entries therein, see ibid., ss. 239 — 
243 ; pp. 82, 83, ante. 

( 0 ) M. S.'Aot, 1894, s. 423 (1). 

(p) Compare Jameson v. Drinkald (1826), 5 L. J. (o. a.) (c. F.) 30. Rules 
of navigation for British vessels, established by custom and on occasion by 
authority of a British admiral, have existed Irom the sixteenth contuiy 
onwards, and doubtless earlier ; and when cognisable by the law coui l s 
they were often considered to be part of what was called **the general 
maritime law.** Records of collision cases in the Admiralty Court during 
the sixteenth oentuiy ai-o rare, but include oases where ships, which were 
being navigated, without excuse fouled others at auclmr, in breach of what 
appears to oe the oldest of the rules of navigation now recognised ; compare 
Selden Society, Select Pleas in the Court of Admiralty, Vols. I. aud II. ; 
Maisden, Collisions at Sea, Ist ed. p. 133 ; and see p. 488, post. 
.^porently the first recognition in a court of common law of the rule to the 
effect that a sailing ship running free shall keep out of the way of one which 
is dose-hariled occurred between 1778 and 1800 ; see Lord £rskin6*s letter ip 
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From 1840 onwards a great number of more or less general 
regulations have been made from time to time by Orders in 
Oouncil and otherwise. These regulations on some occasions have 
been limited to special duties of special vessels, for instance, 
regulations for the fog signals of fishing vessels, and on other 
occasions have had a much wider scope, sometimes containing a whole 
code of navigation for vessels generally, and having to some extent 
an international operation, for instance, the Sea Begulations, 
1863. The older regulations have been from time to time 
annulled, and new regulations have been introduced which have 
been usually a fuller development of them. Thus in order to 
understand one of the various articles of the regulations now in 
force, it is sometimes necessary to trace it back to its first intro- 
duction, and to consider the decisions upon the earlier and later 
terms in which the article has been stated. A table of the general 
collision regulations made between the years 1840 and 1910 is given 
in the Appendix (</). 


Sun -S ect. 2. —The Sea Regulatuma^ 1910. 


521 . The preliminary article of the Sea Regulations, 1910 (r), is 
as follows : — 


Preliminary, 


These Hules shall be followed by all vessels upon the 
high seas and in all waters connected therewith, navigable 
by sea-going vessels. (1896) (a) 

In the folio wing Kules every steam vessel which is under 
sail and not under steam is to be considered a sailing vessel. 


Kenyon’s Life of Lord Chief Justice Kenyon, p. 343. This rule was recog- 
nised in the Admiralty Court in 1815 {The Woodrop-Sime (1816), 2 Dods. 
S3) and 1821 {The Dundee (1821), Times, 5th December, 1821), and again 
in a court of common law in 1828 {Handayeyde v. Wilson (1828), 3 G. & P. 
528 ; see also 1 Maude and Pollock, Law ox Merchant Shipping, 4th ed., 

g . 583, note (a) ). The port tack rule, to the effect that a ship elose- 
auled on the port tack shall keep out of the way of one close-hauled on the 
starboard tack, though imposed in effect on ships under convoy by Admiralty 
Reg|dations of the latter part of the eighteenth century (Marsden, Collisions 
at Soa, 6th ed., p. 314), was apparently refused recognition as a rule 
of navigation by the Trinity Masters in the Admiralty Court as late as 
1789 (Nelson y. FawcetU The BesoluUon and The Langton (1789), Burrell, 
332, 333, n.), but was recognised at common law in 1834 (Chitty, General 
Practice (1834), Voi. IL, p. 616), and in the Admiralty Court in 1836 
{Jwpiter (1836), 3 Hag. Adm. 320). 

(g) The Appendix is printed at the end of this title, after p. 663, post, 

(r) The Sea Regulations, 1910 (hereinafter usually referred to as “ these 
Regulations**), were made by Order in Council of the 13th October, 1910 
(Stat. R. & O., 1910, p. 467), under the power conferred by the M. S. Act, 
1894, s. 418 (1), and nnder that provision have effect as if enacted in the 
Act. They came into force on the 13th October, 1910, and they reproduce 
with little alteration the provisions of the Sea Regulations, 1896, includi^ig 
art. 0 of those Regulations, which came into force on the 1st May, 1906. 
The modifications of art. 8 of 1896, by Order in Council of the 7th July, 
{iStdt, R. & 0. Rev., 1904, Vol. Vlll , Merchant Shipping, p. 283), 
are now incorporated in art. 8 of 1910, and certain new notes are added 
to arts. 9 and 15 of 1910. Under the Order in Council of the 13th October, 
1910, in the case of Chinese, sliips, the application of these Regulations is 
limited to ships of foreign typo. The expression ** The Sea Regalations» 
1910.” has juaicial sanction ; see note {h), p. 369, ante, 

(o) Year when the same or a similar regulation was first introduced. 
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mud every vesael ander steain whether nnder saH ot not, to ^ 

. * ; ' . to bo considered a steam vessel. , ( 

The word ** steam vessel ’* shall include any vessel 
‘ propelled by macbinery. (1897) (t) 

A vessel is under way ” within the meaning of these 
Rules when she is not at anchor, or made fast to the shore 
or aground. (1897) (b) 

622. The Sea Regulations, 1910, must be observed (c) by 
all British ships (d) except ships belonging to His Majesty (e), 

(b) Year when the same or a similar regulation was first introduced, 

(c) M. S. Act, 1894, 8. 419 (1); compare s. 418 (1). As to the 
observance of these Regulations, see pp, 362 seq., ante. 

(d) “ Shaps,'* not vessels.” In the Sea Regulations of 1863, 1879 and 
1884 the word generally used was “ship,” and “ship” was generally 
used in the M. S. Act, 1854 (ss. 291, 29&~299 etc.), and in the M. S. 
Act Amendment Act, 1862 (ss. 25, 57, 58), when referring to collision 
reg^ations. And the meaning of “ ship ” in these circumstances was 
judicially determined to a great extent. So also, though the word “ vessel ” 
is sometimes used in Part V. and other parts of the M. S. Act, 1894, the 
provision in ibid., s. 418 (1), is that His Majesty may, on recominenda- 
tion as therein provided, by Order in Council, make regulations for the 
prevention of collisions at sea, and may thereby regulate the lights to be 
carried and exhibited, the fog signals to be carried and used, and the 
steering and sailing rules to bo observed by ‘ships.” The Sea Regula- 
tions, 1910, were applied by the Order in Council ot the 13th October, 
1910, which made them, to aU British “shii>s " ; but in the Soa Regulations, 
1910, just as in those of 1897, the word “ship” is not to bo found, and 
Uie word “ vessel ” is generally used. The question therefore, in future, 
wiU be as to the meaning of the word ” vessel,” and as to what kind of 
water structures are included under this term as used in these Regulations. 
First of all, it appears that the meaning of the word “ vessels ” in those Regu- 
lations cannot be wider than that of “ships” within the M. S. Act, 1894, 
s. 418 (1) ; compare Carse v. North British Steam Packet Co. (1895), 22 R. (Ct. 
of Sess.) 475 ; TJie Lighter No. 3 (1902), 18 T. L. R. 322), and should therefore 
correspond with the definition of “ship ” in the M. S. Act, 1694, s. 742; see 
Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 31. This definition of 
“ship ” is in some respects narrower than the definition of “vessel ” in the 
M. S. Act, 1894, s. 742 (compare Oapp v. Bond (1887), 19 Q. B. D. 200, 
202> 0. A.). The term “vessel ” may not always have its widest possible 
meaning in these Regulations, as it may be limited by the context (see 
Interpretation Act, 1889 (52 & 53 Viet. o. 63), s. 31), and it appears that a 
raft or Thames wherry is not a “ vessel ” (Oaw v. Bond, supra, at p. 202). 
A fixed floating landing stage is not a “vesseV* so as to involve the filing 
of preliminary acts in an action for damage done to it by a ship (The 
CraighaU, [1010] P. 207. C. A.). ^“Ship” in the M. S. Act, 1804, s. 742, 
‘includes every description of vessel used in navigation not propelled by 
oars,” unless the context otherwise requires. “Ship” in this connexion 
is used in its popular and not its technical sense (The Mete (1882), 7 P. D. 
126, C. A.^' per Brett, L.J., *at p. 130). So even if “vessel” in those 
Regulations is confined to “ship” within this definition it has a wide 
meaning, as to which see p. 14, ante. A dumb barge was held to be a 
“ship,*^and bound to cariy lights as a “vessel” being towed, under the 
Sea Regulations, 1896 (The Lighter No. 3, supra); and should there- 
fore be within the Sea Regulations, 1910; but see, as to former regulations 
afid otherwise. The Swallow (1877), 3 Asp. M. L. C. 371, C. A. ; The 0. 8. 
BiUUr (lB14),Jj. R. 4 A. &£. 238; The Owen Walli8(lSl^), L. R, 4 A. & £. 
176; Qapp v. Bond, supra; Everard v. Kendall (1870), L. R. 6 C. P. 458. 
A small open boat for pleasure rowing, which had no sail and did not go to 
sea, and which was anchored in a river while being used by gentlemen for 
fl,slii^, was held not to be a “ship,” and therefore not required by the 
Sea Regulations, 1884;' art. 10 (f), to carry a light as “an open boat 


(#) For note (a) see p. 375p post. 
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ftnd possibly ships subjact to the laws of the lagtslatuYafii^pf 
oversaa dominions (/) subject to special rules oflocar autnbr^i^). 

HFnese Xiegulations must also be observed by all foreign private (A) % 

ships within British jurisdiction (t), and by ships ot certain foreign 
countries (A) whether within British jurisdiction or not ColUsUtes; 


when at anchor *’ {Carae v. North BriiiBh Steam Packet Co. (1895), 2^ E. 
(Ct. of Sesa.) 475 ; compare Weekes v. Boss, [1913] 2 K. B. 229 (motror boat 
used to carry paaf^^ngers) ; and for a distinction between boat and ship or 
vesseb compare The Qas Bloat Whiiton No. 2, [1896] P. 42, 67, C. A.). A 
gas float is not a “ship,” so that a county court, which has jurisdiction 
oyer coUiaions between ships, has no jurisdiction when such an object in 
a river is struck by a ship (The Upceme, [1912] P. 160). As to a nonde* 
script sort of craft used in dredging not being a **ship,“ compare The 
Blow Boat, [1912] P. 217). As to what is a ship for the purpose of salvage, 
see pp. 550, 560, post. See, further, the recites in the Orders in Council 
of the 13th October, 1910, and 27th November, 1896 ; and p. 14, ante. 

(e) These Regulations do not apply to ships belon^ng to His Majesty, 
which are, however, governed by precisely similar rules set out in the 
King’s Regulations; seeM. S. Act, 1894, s. 741 ; U.M.S. ^anaparsil, [1900] 
P. 267, C. A. Rules similar to the statutory legulations were first issued 
to the Royal Navy about 1866 (Holt (adm.), pp. vi, 190). “ Ships belonging 
to His Majesty ” include a ship owned by the (Government and entered • 
in the Navy List, but exclusively employed in carrying coal to ships of the 
navy (Symons v. Baker, [1905] 2 K. B. 723), but do not include a tug and 
Lifeboat owned by the Board of Trade, and used for ordinary commercial 
harbour purposes (The Cyhele (1878), 3 P. D. 8, C. A.). Government ships 
may be registered as British ships, so that the M. S. Act, 1894, and there- 
fore these Regulations, will apply to them; see M. 8. Act, 1906 (6 Edw. 
7, c. 48), 8. 80; see also under art. 13, p. 408, post. 

(j) Compare M. S. Act, 1894, s. 735, giving a limited power to the 
legislature of any British possession to repeal any provision of the Act 
otner than those which relate to emigrant ships ; and ibid., a. 736, givi^ a 
limited power to these legislatures to regulate the coasting trade. The 
M. S. Act, 1894, Part V., is not expressly applied to all British ships 
like tb,e corresponding M. S. Act, 1864, Part IV. ; and there is no social 
provision relating to its entire application, as there is for many other Parts 
of the Act. Still there is a presumption that this Part of the Act apjpJies to 
all British ships, and it is in fact so applied by the Order in Council of the 
13th October, 1910 ; and compare the doctrine that the whole M. S. Act, 
1864, generally applied to the colonies (The Eajah of Cochin (1859), Sw. 
473). There is an intention on the part of some of the legislatures of the 
British oversea dominions to pass laws as regards the Sea Regulations, 
1910, as was done in some cases ns regards former Sea Regulations; 
compare Marsdeu, Collisions at Sea, 4th ed., 1897, p. 371, note (t). 

(o) See art. 30, p. 477, post. 

(h) “ All foreign ships ” are the words used in the M. S. Act, 1894, 
s. 413 (2) ; but th& appears to mean foreign private ships, as on general prin- 
ciple the statute cannot be intended to apply to the public shiM of another 
aoyeraga state without its consent ; compare The ParlementBelae (1880), 
6P. D. 197, C. A. Butin the United States the Sea RegulationsjAve been 
applied to their own public as well as private vessels by Act 6f Congress. 

(%) By virtue of the M. S. Act, 1894, s. 418 (2), the Sea Regalations. 1910, 
together with the provisions of the M. S. Act, 1894, Part V., relatteg to 
coUision regulations, or otherwise relating to collisions, must he observed 
by all foreign ships within British jurisdiction ; and in any case arising in 
a Britii^ court concerning matters within British jurisdiction foreign ships 
mult, so far as respects the collision regulations and the said provisions of 
tho M- B- Act, 1894, be treated as if they wefe British ships. British 
jnrisdiotion extends over the open seas adjacent to the coasts of the United 
kingdom, and of all other parts of His Majesty^s dominions to such a 
dMance as is necessary lor the defence and seenrity ci such domMbna, 


(A) For abte (A)ae6 p. 876, poet. 
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528. The Sea Begulations, 1910, apply generally in waters con* 
nected with the high seas navigable by sea-going vessels, and these 
words must not be treated as ultra vires (0* although His Majesty is 
only empowered to make regulations for the prevention of collisions 
at sea. Thus while these Begulations do not apply in an artificial 
channel like the Manchester Ship Canal, although navigable by 
such vessels, which is locked oflf from the sea, even though there 
is an influx of sea water in its lower portion at times when the 
gates are open (m), they do apply in tidal (ri) waters connected 
with the high seas, navigable by sea-going vessels, if there are 
no local rules, or no local rules which ought reasonably to prevent 
their application (o), and if their application is suitable (p). They 

see Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. c. 73), preamble. 
B. 7 (definitions). This distance is at least one marine league, or three 
miles. As to the older law, see E. v. Eeyn (1870), 2 Ex. D. 63, C. C. R., 
commented on in Carr v. 5’racw Times Co., [1002] A. C. 176; The 
Sctxonia, The Eclipse (IS62), Lush. 410, P. C. ; The Annapolis, The Johanna 
8toU (1861). Lush. 205. 

(k) By the M. S. Act, 1804, s. 424, power was given to His Majesty by 
Order ill Council with the consent of a foreign country to apply these 
Regulations to the ships of that country, subject to restrictions ; and 
by various Orders in Council the Sea Regulai ions, 1807, were so applied. 
Such power was first given by tho M. S. Act Amendment Act, 1862, ss. 58, 
62, and the Sea Regulations, 1863, were first thus applied. By the 
Order in Council of tho 13th October, 1010, subject to certain restrictions 
(which will be found in the subsequent notes to arts. 0 and 15 of these 
Regulations), and subject to the proviso in the case of Chinese ships that 
the application of those Regulations shall bo limited to ships of foreign 
type, the Sea Regulations, 1910, were applied to ships of the following 
countries, whether within British jurisdiction or not, and such ships for the 
purpose of such reflations are to bo treated as if tli^ey were British ships : — 
Argentine Republic ; Austria-Hungary ; Belgium ; Brazil ; Bulgaria ; 
Chile ; China ; Costa Rica ; Penmark ; Ecuador ; Egypt ; France ; 
Germany ; Greece ; Guatemala ; Italy ; Japan ; Mexico ; the Nether- 
lands ; Norway ; Peru ; Portugal ; Rumania ; Russia ; Siam ; Spain ; 
Sweden ; Turkey ; the United States ; Venezuela. There are a few foreign 
ships which are not governed by the Sea Regulations, 1910, for instance, 
tlio ships of Hayti and Uruguay. As to cases of collisions where the 
vessels are not governed by tho same regulations, see 1 Maude and Pollock, 
Law of Merchant Shipping, 4th ed., x>. 584, note (f); p. 13, ante. 

(l) The Anselm, [1907] P. 151, C. A., where reliance was placed on the 
fact that the Sea Regulations had been constantly applied to harbours, 
rivers and inland waters, e.y., in The Concordia (1806), L. R. 1 A. & £. 93 ; 
General Steam Navigation Co, v. Hedley, The Velocity'^ (1869), L. R. 3 
P. C. 44 ; Malcomson v. Veneral Steam Navigation Co., The “ Ranger ’* 
and The ** Cohans*' (1872), L. R. 4 P. C. 519; The Germania (1875), 1 
Maude and Pollock, Law of Merchant Shipping, 4th ed., p. 606, note (i), 
P. G. ; Little v. Bums (1881), 9 R. (Ct. of Sess.) 118; The Leverington 
(1886), 11 P. D. 117, C. A.; Norwegian S.S, ** Normandie" (Owners) v. 
British 8.8. "Pekin" (Owners), The " Pekin," [1897] A. C. 532; and The 
Carhtta, [1899] P. 223. See also Morrison v. General Steam Navigation 
Co. (1853), 8 Exch. 733, where the Admiralty Notice respecting Lights, 
1852, was held to apply in the Thames. 

' (i?i) The Hare, [1904] P. 331. 

(n) The Carhtta, supra, per Bakseb, J., at p. 226. Possibly they |ilso 
apply in non-tidal waters connected with the sea and navigable by sea- 
going vessels, at any rate where there is no tide in tho neighbouring sea. 

(o) Ibid. In British colonial waters the local rules are sometimes 
enforced by colonial laws. 

(p) The Sea Regulations are primarily made for the sea ; compare The 
Franconia (1876), 2 P. D. 8, C. A., per Brett, J.» at p. 14. The end-on 
rule (art. 18) has not always been applied in winding rivets; compare 



Part XI. — ^Collisions. 


mr 

do not applj ^here they would interfere with a special rule duly 

made by a local authority for the navigation of any harbour, river, SegillatioiiB 

or inland waters (q) ; and where there was a local provision as to f^r 

whistling applying to a ship in a certain position, it was held that 

this provision was not to be supplemented by a provision in the CoJllsloni 

Sea Regulation s (r). 

624. Sea-going vessels are those which go to sea, and not those Sea-going 
which are capable of doing so, but which do not in fact go beyond vessels, 
the tidal waters of a river (s). 

“ Steam vessel ** includes any vessel propelled by machinery. ‘ Steam 
And so the Sea Regulations as to steam vessels apply to 
ships propelled by electricity or other mechanical power (t). 

Although a vessel might not be within the meaning of a steam- 
ship for some purposes (m), she will be a “ steam vessel ” within 
these Regulations if she is in fact under steam. The provision 
that “ every steam vessel which is under sail and not under steam 
is to be considered a sailing vessel, and every vessel under steam, 
whether under sail or not, is to be considered a steam vessel,” 
seems intended to divide all navigating vessels as far as possible- 
into the two classes of sailing vessels and steam vessels, but they 
are not exhaustive; for instance, they do not necessarily cover 
a steam vessel in tow (a?). 

It has been held that a vessel hove to, reefing her mainsail, is > onder 
“ under sail ” (a). 

There is sometimes a difficulty in deciding whether a vessel is > Under 
“ under steam ” when she is fitted with steam-engines but has too steam.” 
little steam at the time to manoeuvre fully, or at ail, and is, perhaps, 
under sail. In such cases the question appears to be whether she 
has acted reasonably in not having more steam up in the cir- 
cumstances. If so, she seems to come under the description not 
under steam.” If not, she seems not to be absolved from the 
ordinary obligations of a steam vessel by her own act in not having 
sufficient steam (b). 

General Steam Navigation Co. v. Hedley, The ** Velocity'' (1869), L. R. 3 
P. C. 44, 49 : and the crossing rule (art. 19) is also often inapplicable {thid. ; 

The '^Esh" and the Niord" (1870), L. R. 3 P. C. 436; Genial Steam 
Navigation Co. v. Hedley, The “ Velocily,'" tiiipm). 

(q) Sea Regulations, 1910, art. 30. 

(r) The CarhUa, [1899] P. 223, 228; The Bitimia, [1912] P. 186 (as to 
lights). 

(tf) Salt Union v. Wood, [1893] 1 Q. B. 370 (decided under M. S. Act, 1864 
(17 & 18 Viet. 0. 104), 8. 109). 

(1) M. S. Act, 1894, 8. 743. 

(u) E.g., for the purpose of a contract for the carriage of goods {Fraeer v. 

Telegraph Construction Co. (1872), L. R. 7 Q. £. 566). 

(x) But see The Whitliebum (1900), 9 Asp. M. L. C. 164, which shows 
that art. 25, as to steam vessels, applies to a tug towing a sailing vessels 

(a) The City of London (1867), Sw. 246, 300. P.O. In The C. 8. Butler 
(1^74), L. R. 4 A. & £. 238, Sir R. Phillinore held that a ballast lighter 
of sixty tons, which was under sail, was not a ship ” within the definition 
in the M. S. Act, 1864, s. 2 (which is practically the same as that in the 
M. S. Act, 1894, s. 742), and was therefore not a sailing ship under 
wei^ *’ within the Sea Regulations, 1863, art. 6. But the reason for this 
decision was that the lighter could not be a ship," as she did not go to 
sea , and this reason is doubtful ; see note (d), p, 374, amie. 

(b) Thus a tug seeking in daylight with twenty miles of sea on each side 
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SniPj^NQ AND NAVIOAOlbN. 

/ A under way within the meaning of the Bides (c) wh^ 

she is not at anchor, Or made fast to the shore or aground, and 
accordingly a vessel is “ under way within the definition, as, fpr 
instance, a trawler hauling her trawl and stationary, though she is 
not proceeding ** within article 20 (d) ; and a steam drifter, while 
shooting her nets, though unable to go ahead or astern without 
fouling her propeller, but sailing about one knot an hour under a 
little rnizen sail (c). Under the definition a tug towing a vessel up 
to her anchor is not considered to be under the control of that 
anchor, and is “ under way ’'(/); but the vessel herself is considered 
to be at anchor (g). And it would seem that a vessel may be neither 
“ under way ” nor at anchor if she is moored to another vessel or 
floating structure which is itself fast to the shore (h). 


of her, lying-to, with jib and foresail set and not motionless, with her fires 
pulled forward and just enough steam to enable her to go a little astern, 
which never in fact altered her course until the collision, was held not to 
come within the crossing rule and not to blame for a collision {The Helvetia 
(1808), 3 Asp. M. L. C. 43, note (a), P. C.), and was to be considered as not 
“under steam*’ {ibid., as explained in The Broomfield (1905), 10 Asp. 
M. L. C. 194). On the other hand, a tug seeking and lying hove-to 
in a fair-way, with only just sufficient steam to revci-se her engines, 
was held alone to blame for a collision with a sairng vessel on the ground 
that she was bound to keep ready io move out of the way of sailing 
vessels {The Jmnie B Barker, The Spindrift (1876). 3 Asp. M. L. C. 42). 
And similarly a tug lying drifting in a fair-way with so little steam that 
she failed to go fdiead when she tried to do so at the critical moment 
was held partly to blame for collision with a vessel in tow of a steamer 
(Fort Jackson Steamboat Co, v. Llewellyn, The Brig Byron (1879), 2 New 
8outh Wales Law Reporter, Admiralty, 1); and see art. 14 ; p. 400, 'post. 

(c) Formerly “ under way ” was sometimes written “ under weigh, e.g., 
in the Sea Regulations, 1 863, art. 10, and in the Admiralty Regulations as 
to Lights, 1848 (sec Table in Appendix, post). Probably under weigh ” 
expressed a somewhat difierent idea ; compare National Steamship Co. v. 
Merry, The Pennsylvania (1870), 23 L. T. 55, P. C., decided on art. 10 of 
the Sea Regulations, 1863, where the corresponding words in the French 
Regulations were en marche,** and Sir R. Phillimobe, apparently 
referring to this, said that the French rule was not properly translated ; 
and compare The Edith (1876), 10 I. R. Eq. 345, 348, in argument;. 
Before 1897 the words had been jriven somewhat contrary meanings in 
different cases. Thus, in National Steafnship Co. v. Merry. The Fennsyh 
vamia, supra, a barque under 8ail,^but hove-to and making one knot an 
hour, was held to be “qnder weigh,” within the Sea Regulations, 
1863, art. 10 (b), “sailing ships under weigh shall use a foghorn ” ; in 
The George Arkle (1861); Lush. 382, P. C., under the Admiralty Notice 
respecting Lights etc., 1858, availing vessel was held to be “ under way ” 
when driven from her anchors and setting sail, even if wholly unmanage- 
able; and again under the same regulation, in The Esk (1869), L. R. 2 
A. & £. 350, if having her anchor down but not holden by it or under 
the control of it; compare The Indian Chief (!%%%), 14 P. b. 24 (sailing 
veqsel dredging down a river with anchor down and mast lowered to go 
under a bridge* ftnd with a white light cm her mast case, held not under 
way)) The Dunelm (1884), 9 P. D. 164, 171, C. A. (where fishing vessels 
attiuihed to their nets and stationary were said to be not under way); 
The Ohuean (1885), 5 Asp. M. L. C. 476. 

(d> The Gladys, [19101 P. 13. 

(s) The PUgaveney, [19101P. 216 
(/)■ The Bomance, [1901] r. 15. 

* (ff) Md., eemhle. 

(h) Compare The Turquoiar, [1908] P 148. As to the meaning of ‘at 
ahebor ” in arti 11, see p. 403, poet. 
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625. The r 6 gulatio 09 as to lights are dealt with iii 
as fdUows 

EuIm concerning JAghU etc. 

The word '* visible ** la those Rules, whon applied to 
lightfi, shall mean visible on a dark nij]rht with a clear 
atmosphere. (1848) 

Article 1. 

The Rules couc<irning ligliie shall be complied with in 
all weathers fiom Buii<»et 1o Buniise. and duiiag such time 
no other li{;hts which may bo mistaken for the prescribed 
lights shall be exhibited. (1868) 


fiaoK, 2. 

Rales eoa- ' 
cernlog lights. 

“ Visible.** • 
Article 1 . 


626. The words “no others” in previous regulations M^ere Use of 
altered in 1897 to “ no other lights which may be mistaken for the hgbti*. 
prescribed lights.” A vessel had been held entitled to show a flare 
to a vessel approaching her from the side (i), even before 1897, when 
permission to this effect was given in the Begulations (A). The 
altered words also permit the reasonable use of lights for ship’s 
purposes. 


627. One general object of the regulations as regards lights (0 is* Object of 
to tell other vessels whether the vessel carrying them is stationary or ^ 

in motion, so that the other vessel may direct her course accordingly, ^ 
and, when it is her duty to keep out of the way, may give the vessel 
carrying the under-way lights and in motion a wider berth than 
she would give if that vessel carried an anchor light and was there* 
fore presumably stationary (m). The object of the coloured side 


(i) The Merchant Prince (1885), 10 P. D. 139. 

(k) By art. 12, jiitroduced in the Sea Regulations, 1897. 

(Z) Regulation lights, both under way and at anchor, were first imposed 
on steam vessels in 184S, and on sailing' vessels in 1852; see '1 able in 
Appendix, post. Previously the duty to show lights depended on ciicum- 
stances; see The Oemanti (1850), 7 Notes ot Cases, 507, 509 (beyond all 
doubt it has boon determined that theie is no such general obligation as a 
duty on a sailing vessel to show a light at night) - mid compare The Bose 
(1843), 2 Wm Rob. 1,4; The Iron Daks (1845), 4 Notes of Cases, 94, 97; 
Londonderry {Owners)\.l)olbadarn Caeile (Oiewcrs) (1846), 4 Notes of Cases. 
Supplemtnt, xxxi., xlii. ; The Victoria (1848), 3 Wm, Rob. 49, 53 (no general 
obligation on a vessel at anchor to exhibit a light, though circumstajices 
might render it obligatory ; the season of the year, the state of the 

a t, and the locality, were circumstances to be considered ; both vessels 
to blame, the vessel at anchor for having no light). In 1862 it was 
declared that a close-hauled vessel was bound to show a light in sufficient 
time to enable the steamship, or other vessel which had the duty to give 
way to her, to avoid collision {The Saeumiat The Eclipse (1862), Lu^h, 410, 
.422, P. C. (the Master of the Rolls, in delivering the judgment of the 
Privy Council, also said that a vessel at anchor or a fishmg boat 
bound to exhibit a light to afford the vessels whose duty it was to avoid 
her the means of doing so) ). The duty ot a vessel which is being over^ 
taken to show a light to the overtaking vessel grew slowly and was 
successfully denied lor the last time in 1873, on the ^ound that some 
nuthorities considered the exhibition of a stem light to be a disadvanti^ 
(The Earl Spencer (1875), L. R. 4 A. 65 £. 431) ; but this duty was finally 
established by the Sea Regulations, 1880, art. 11 (see Table m Appendix, 
poet). Even after this, one decision against the continued existence oltbis 
duty was obtained (The Beiher (1881), 4 Asp. ,H. L. C. 478), but il was 
sooiiovezruled (The Main (1886), 11 P. D. 182, C. A.) ; see, further, under 
art. 10 ; p. 399, post. 

(m) The Bek (1869), L, R. 2 A. & £. 360, 353* 
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lights and of the additional foremast light is to show the course or 
heading of the vessel when under way. 

628 . These regulations do not impose the duty of carrying a light 
on every vessel. Special lights are imposed on vessels towing, on 
vessels &om any accident not under command, on telegraph cable 
vessels, on pilot vessels, and on fishing vessels and fishing^ boats. 
Also a vessel being towed, a vessel aground in or near a fair-way, 
and certain small vessels and boats are required to carry certain 
lights ; and a vessel being overtaken is required to show a light 
from her stern. But apart from these special regulations, the 
general duty to show lights is only imposed on vessels under way 
and vessels at anchor. A vessel, however, may be fast to the shore {n ) , 
or to a structure fixed to the shore, or to one or more vessels which 
are fast in one of these ways (o) ; or again, a vessel may be fast to 
an island, or to a landing stage, pontoon (p), or similar structure, 
which is more or less detached from the shore, or may be lying in a 
tier with a number of other vessels made fast either to buoys 
or to each other (q). In such cases it would appear that the vessel 
is not at anchor (r), and that none of these regulations as to lights 
apply to her. It may well be, however, that a vessel which is riding 
alone moored to buoys or a single buoy, or which while not under 
way (s) is made fast to another vessel at anchor, may be con- 
sidered to be so held by the anchors of the buoy or of the other 
vessel as to be herself at anchor.” 

A vessel aground but not in or near a fair- way is not within any 
of these regulations as to lights (a). 

A dumb barge is a “ vessel ” within these regulations as to lights, 
and when being towed is bound to carry groen and red side 
lights (fc). A dumb barge when drifting on the tide (c) or dredging 


(n) And a craft permanently fast to the shore, or permanently moored 
as a hulk, might be held not to bo a ** vessel ” within the meaning of these 
Hegulations, and on that account not bound to carry any of the prescribed 
lights ; see the discussion as to “ vessels,” note (d), p. 374, ante. 

(o) TJie Turquoise, [19081 P- 148 (a trawler, moored outside another 
vessel at a wharf, was held not to be ** anchor ” within art. 11, and not 
bound to show a light). 

(p) Compare The Titan, The Eambler {1906), 10 Asp. M. L. C. 350, where 
a tug, moored to a pontoon which was connected by a bridge with the 
shore, was apparently held by Barnes, P., not to come witmn the local 
rule, wbich^ was to the effect that the bell should be rung in fog upon a 
steam vessel when anchored. " 

iq) Compare The dt Aubin, [1907] P. 60. A dumb barge was fast by 
her nead rope to the side of a barge, which was alongside a steamship lying 
at a tier in the river Thames. The barge had no one on board, and at the 
time of the collision was swinging at right angles across the stream. 

(r) Within art. 11 ; see pp. 404, 406, post, Compare the notes (p), (q), 
supra ; and as to the definition of ” under way,” see p. 378, ante. 

(s) A vessel which is fast to another vessel at anchor, out which is herself 
under way, for instance, a tug towing a vessel up to her anchor, mhst 
exhibit the under-way lights (The Eomanee, [1901] P. 16). 

(a) See art. 11, pp. 403 et seq., post 

(M Under art. 6 ; see pp. 388 ei seq., post See The Lighter No. 3 (1902), 
18 T. L. R. 322. But art. 6 may interfere with the operation of a loc^ 
role, and if fo will not apply; compare art. 30; p. 477, post. As to such 
a barge when under sail, see p. 377, ante. 

(o) The Owen WaiOis (1874), L. R, 4 A. & £. 176; followed in The 
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for Band was held not to be bound by former Sea Begulatibns to 
carry a light ; but now she may be held to be a rowing boat within 
article 7. 

A dumb barge, however, or any of the vessels in any of the con- 
ditions above stated, may be bound to show a light by a local 
regulation (^), or by the rules of good seamanship. 

529. When these regulations as to lights apply, the general 
principle adopted by the courts is that it is not advisable to allow 
these important regulations to be satisfied by equivalents, or by 
anything less than a close and literal adherence to what they 
prescribe {J ). 

In special circumstances a vessel may be excused for showing 
unusual lights {g), 

A vessel which has lost or damaged her lights owing to bad 
weather, collision, or otherwise, is bound to replace them as soon as 
she reasonably can (A)- 

It is no excuse for the absence of lights that they were 
unnecessary owing to bright moonlight (?), or that they were being 
trimmed (/c), or went out by accident (Z). 

The owners of a vessel have been held liable for a wrong light 
being carried, though this was done by direction of a compulsory 
pilot (a). A tow has been held liable for her tug not carrying 

Swallow (1877), 3 Asp. M. L. C. 371, where Sir R. Phillimore held that a 
dumb barge going down on the tide was not bound by the Sea Regula- 
tions, 1863, or at all, to carry a light, but held that the steamer which 
collided with her was to blame ; and the Court of Appeal, reversing this 
decision, held the collision to be an inevitable accident. 

(d) The Palmyra v. The Charles (1865), Holt (adm.), 59 (a dumb barge 
dredging for saud off Blackwall Point in the Thames, and alleged to be 
lying within the low-water mark, was found by the jury not to be negligent 
in not showing a light : point reserved as to whether the Sea Regulations, 
1863, applied to other than sea-going vessels : no report as to whether a 
motion to this effect was made). 

(e) See art. 30, p. 477, post; compare The Swansea v. The Condor (1876), 
4 P. D. 115, C. A., where a barge going up river and bound by one of the 
Thames Rules to show a white light £rom the stern, as ^e last of a line 
of barges being towed, failed to snow such light ; and it was held that 
a steamer coming down which struck the barge abaft her beam might 
have been misled by the absence of the light, and might fairly have 
assumed that there were only one or two barges astern of the tug ; com- 
pare also TJ^e St. Aubint [1907] P. 60. 

(/) The Emperor v. The Lady of the Lake (1865) Holt (adm.), 37, P. C., per 
Lord Chelmsford, at p. 38. As to general principles as regards observ- 
ance of the regulations, and exceptions thereto, see pp. 363 et seq., ante. 

ig) The Budehurst (1881), 6 P. D. 152 ; The Faedrelandet, [1805] P. 205, 
C. A.; The Merchant Prince (1885), 10 P. D. 130. For an unsnooessful 
effort to justify a wrong light by custom, see The Talbot, [1891] P. 184. 

(h) Tm Aurora, The Booerl Ir^ham (1861), Lush. 327 ; The Saaconia, 
The Edipse (1862), Lush. 410, P. C. ; The Kjobenhaon (1874), 2 A^p. 
M. L. C. 213, P. C. 

(i) The City of London (1867), Sw. 245. 

tA) The 0. M. Palmer, The Lamax (1873), 2 Asp. M. L. C. 04 ; The 
Vietoria (1848), 3 Wm. Rob. 49. 

(Z) The Bob Boy (1840), 3 Wm. Rob. 190 ; The Sylph (1854), 2 Eoo, 
& Ad. 76 ; The Ewemia (1874), 2 Asp. M. L. C. 464, P. C. 

(a) The Bvpan (1885), 10 P. D. 66 ; The Giraffe (1863), Pritchard’s 
Adnuraity iti ed., p. 249. As to the effect of the Pilotam Act, 

1918 (2 & 3 Geo. 6, o. 31]^ on the liability of a shipowner for the negugenoe 
of a compulsory pilots see note (o), p. 629, poet. 
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8wn. s. -towing lights (b) ; and a sailing ship towing a pilot boat 

.'BsgulationB liable for the latter showing a white light while being towed- (e). . • 
for 

Preventing 630. In collision actions begun since the 16th December, 19ll, 
Collisions an infringement of these regulations is only evidence of negligence^ 
etc. and the other party has to prove that it was in fact to some extent 
Liability if cause of the collision (d). But in some circumstances, for 

damage instance, when a vessel under way and showing no light in breach 

caused by ^ihe ge^ Regulations comes into collision, there appears to be a 

* rebuttable presumption against her owners that this breach con- 

tributed to the collision (c); and if a missing light would probably 
have been seen and would have conveyed additional information (/), 
the vessel may be held to blame. 


ObMuradon 531* It would probably be too strict to hold that an occasional 
of lights. obscuration of a light at sea under exceptional circumstances is 
a breach of the Sea Regulations (g). But when the light is 
undoubtedly in the wrong position, and the evidence is strong that 
it could not be seen, and there is no evidence of any confusion or 
absence of care on the other vessel, the offending vessel has been 
held to blame (A). When a steamer sees a sailing vessel a long 


(&) The Devonian, [1901] P. 221, C. A. 

(c) The Mary UoumseU (1879), 4 F. D. 204. 

(d) See p. 601, post; Maritime Conventions Act, 1911 (1 & 2 Geo. 5, 
c. 67), B. 9 (2) ; and ibid,, s. 4 (1), repealing M. S. Act, 1894, s. 419 (4) ; com- 
pare The ]Bnterpri8e, [\9)2] P. 207. In actions for collision brought before 
the 16th December, 1911, a vessel which was subject to the strict statutory 
presumption of fault which prevailed since 1873 could only escape liability 
for not caiTying lights as prescribed by the Sea Regulations, if she could 
show that this was necessary owing to the circumstances of the case, or to 
avoid immediate danger, or that the infringement could not by any possi- 
bility have contributed to the collision (see Sea Regulations, 1910, art. 27 ; 
M. S. Act, 1894, 8. 419 (4) ; T?Le ** Fanny M, CarmlV* (Owners) v. ‘*PeTU** 
(Owners), The Fanny M. OarviU*' (1876), 13 App. Cas. 466, n., P. C. ; 
Eastern Steamship Co, v. Smith, The ** Duke of Buccleuoh,*^ [1891] A. C. 
310 ; China Merchtmts' Steam Navigation Co. v. Bignold, The ** Hoohung,^* 
The Lapwing** (1882), 7 App. Cas. 612, P. C. ; The Chusan (1885), 
6 Asp. M. L. C. 476; The Argo (1900), 9 Asp. M. L. C. 74, 0. A. ; The 
Englishman (1877), 3 P. D. 18; The Sans Pareil (1900), 9 Asp. M. L. u. 
69; The Sophie Bebecca (1902), Shipping QaeeUe, 6th February; The 
Pitgaveney, [1910] P. 216; Emery v. Cichero, The ^*Arklow** (1S83), 9 
App. Cas. 136, P. C. ; The Vera Cruz (No. 1)(1884), 9 P. D. 88; The Imbro 
(1889), 14 P. D. 73; The Talbot, [1891] P. 184; The Devonian (1901), 9 
Asp. M. L. C. 168, 160; The Bfeadalbane (1881), 7 P. D. 186; explained 
in The Devonian, [1901] P. 22^, C. A.). 

(^) The “FenftamV (1870), L. R. 3 P. C. 212, 216; Gayeer v. Carton Co. 
(1884), 9 App. Cas. 873, 882 ; and see p. 607, post. 

(f) Compare The Devonian, [1001] P. 221, 226, 227, C. A. (light missing, 
winch would have shown that the vessel was towing i^nother vessel). 

(^r) The ** Qlamorganshire** (1888), 13 App. Cas. 404» 406, P. C. ; 
^^onpare The Duke of Buceleueh (ISOO), 16,P.^D. 86 ; The Duke gf SuUwr- 
Zand(1876), L. R. 4 A. & £. 417, 419 ; The FireQueen (1887), 12P D. 147. 

(li) S-S. **Qannet** (Owners) v. 8.8. ^*Algoa** (Owners), The **6annet,** 
[1900] A. G. 234 (this decision in the House of Lords appears to hdve 
been unaffected by the strict statutory pmuo^tion of fault, which then 
applied). Compare also, as .to obscuratiouj The Bermgd (1890),^ 6 Asp. 
M.,L.rv- ^ (Mersey Relations); The Tiroak (1878), 4 R p. Ml 
The (I884)i 9 P. D, 124 (where ^e Q^bt is jcidt^Airied Ho as tO;b^ 

Visible; tue oo^rt not be over-nice id inquiring st&ether the 
aw could have been seen loonenr t^han they wevo)*^ ' ; * ' ^ 1 . 





cannot see her lights owing to their h<ii&g ^ Bw&s. i, 

placed, and the rash and careless navigation of the steamer W" me BCgloAittteittk 
real cause of the collision, it may be held that the invisibility of the 
sailing vessels lights could not properly be said to have contributed 
to the collision (i). A steamer whose lights are being obscured by CoDtafilM . 
her own smoke may be under a duty to slacken speed on approach- 
ing another vessel (A:). 


532. Apart from any general or local regulations, it has long Duty of good 
been recognised that vessels in certain circumstances are bound to seamanships^- 
show lights ; for instance, when a vessel is getting under way (Z), or 
coming to anchor (m) in circumstances in which her regulation 
lights are not visible, or when a vessel is obstructing a fair-way {n), 
or is being approached in circumstances in which it is proper to 
show a light, though a light is not specially prescribed by any 
regulations in force {o), and in other cases (p). 


533. The owner of a ship sunk, whether by his default or not. Lights on 
if he abandon possession and control of her, has not any responsi- 
bility to light her so as to protect other vessels from collision with^ 
her ; but so long and so far as possession, management and control 
of the wreck be not abandoned or properly transferred, he is bound 
to take proper steps as regards lighting. In order to fix the owner 
with liability, it must be shown that, as regards lighting, the 
control of the vessel had not been abandoned or legitimately trans- 
ferred, and that the owner has been negligent in the discharge of 
his legal duty ($). 


(») Betil V. Marchais, The ** Bot^ainviUe^* and The ** Jcm.ee O. 8ieven* 
8on^* (1873), L. R. 6 P. C. 316. This decision was given when theM.S. Act, 
1862 (25 & 26 Viet. o. 63), a. 29, was in force, under which it had to be 
proved that the collision was occasioned by the non-observance of a regu- 
lation before a statutory presumption of fault could arise, and might well 
be the same under the law as it is now. 

(jfc) The Bona and The Ava (1873), 2 Asp. M. L. C. 182, P. C. 

(l) The John Fenwick (1872), L. R. 3 A. 5c £. 500. 

(m) The Philotaxe (1877), 3 Asp. M. L. C. 512. 

(n) The Industrie (1871), L. R. 3 A. & £. 303, 308 ; The Thomas Lea 
(1876), 3 Asp. M. L. C. 260 ; The 8t. Aubint [1907] P. 60 (where an un- 
lighted dumb barge at night was fast by her headfast to another barge 
which was alongside a steamship at anchor in the Thames, and swung 
round at right angles athwart the stream, and was struck by a steamship 
coming down river ; it was held that under the duty of good seamanship 
there ought to have been a man on board the barge, and ne ought to have 
shown a light to the approaching steamer). 

(c) The Angloindian (1876), 3 Asp. M. L. C. 1, P. C. (vessel being over- 
taken) ; The Chanon/ry (1873), 1 Asp. M. L. G. 669; The J^me Bacon 
(1878), 27 W. R, 36 ; compare Tho Merehard Prmce (1886), 10‘P, D. 139. 

(p) As to a steamer dredging up stern first, see The Juno (1894), 7 

Asp. M, L. C. 506 ; as to a ship so dredging, see The Indian Chief (18^), 
14P. D. 24; T&o flfiayma (1860), cited in Lush. 386. ^ 

(q) S^S. ** Utopia^* [Owners) r. 8 Primula'** {OwTiers and M’o^ier), The 
**ijtopia,** [1893] A C. 492, 498, P. C. ; The Snark, [1900] P. 105, C. A. 
(inidependent icontraotor) ; The Douglas ( 1 882), 7 P. D. 1 51 , 0. A.' (vessel sunk 
by fault of her master: owners not liable for oollision with another 
veteel due to their vessed being unlighted a few'^ hours after sinkiug) ; 
WH^te V. Orifp (1864), 10 Exbh. 312 (it is the duty of the owner of a sunfw 
V^el in a public navigable zivei^, while ho baa possession and control, to 
take precautions to prevent injury to other vessels by their striking it: 
this obligation knay W transferred with the transfw' bf poSsessSon and 
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634. Article 2 of the Sea BegulatioiiH, 1910, is as follows 

Article 2. 

A steam vessel when under way (r) shall cari^ — 

(a) On or in front of the foremast («), or if a vessel 

without a foremast, then in the fore part of the 
vessel (t), at a height above the hull of not less than 
20 feet, and if the breadth of the vessel exceeds 
20 feet, then at a height above the hull not less than 
such breadth (a), bo, however, that the light need 
not bo carried at a greater height above the hull 
than 40 feet (h), a bright white light, so constructed 
as to show an unbroken light over an arc of the 
horizon of 20 points of the compass, so fixed as to 
throw the light 10 points on each side of the vessel, 
viz., from right ahead to 2 points abaft the beam 
on either side, and of such a character as to bo 
visible at a distance of at least 5 miles. (1848) (c) 

(b) On the starboard side a green light so constructed 

as to show an unbroken light over an aic of the 
horizon of 10 points of the compass, so fixed as to 
throw the light from right ahead to two points 
abaft the beam on the starboard side, and of such 
a character as to be visible at a distance of at 
least 2 miles. (1848) (d) 

(c) On the port side a red light so constructed as to 

show an unbroken light over an arc of the horizon 
of 10 points of the compass, so fixed as to throw 
the light from rightahead to 2 points abaft the beam 
on the port side, and of such a character as to bo 
visible at a distance of at least 2 miles. (1848) (d) 

(d) The said green and red side-lights shall be ntted 

with inboard screens projecting at least 3 feet for- 
ward from the light (c), so as to prevent these 
lights from being seen across the bow. (1848) 

(e) A steam vessel when under way may carry an 

additional while light similar in construction to the 
light mentioned in subdivision (a). These two lights 
shall be so placed in line with the keel that one 
shall be at least 15 feet higher than the other. 


control to another person) ; Brown v. Malleit (1848), 5 C. B. 590 (the duty 
to use reasonable skill and core to prevent mischief while the owner ha» 
the control and management of his vessel is the same whether the vessel bi) 
floating or aground, under water or above it). 

(r) As to tne meaning of ** under. way," see p. 378, ante. 

(a) In the Sea Begulations, 1880, the previous words, at the foremast 
head,’* were changed to " on or in front of the foremast." 

(<) The words ‘^or if ... of the vessel” were added in the Sea Regula- 
tions, 1807., 

(а) The words “ at a heighf . . . such breadth " were added in 1880. 
As to carrying lights at the proper height, compare The Hirondelle (1905), 
22 T. L. R. 140, C. A. 

(б) The words " so however . . . feet " were added in 1897. 

(c) In the Sea Regulations, 1863, the words " and of such a character 
as to be visible at least five miles ’ were added, with the insertion here of 
the words " on a dark night with a clear atmosphei'e," after the word 
‘‘ visible," as to which now see p. 379, ante. 

(d) The words "and of such a character . . . miles" were added* an 
1863. 

(s) In 1858 the previous words " with screens on the inboard side of at 
least 3 feet long " were altered in effect to the present words " with 
inboard screens . . . light." In 1893 some precise regulations were made 
as to Bcreentog (see Vessels Side Lights Regulations, 1803, in the Table in 
tbe Appendix, poet), but they appear to have expired in 1897« 
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and in such a position with reference to each athfr^ fiaoT. 2, 

that the lower light shall be forward of the uppae ftetfolatioas 
one. The vertical distance between tiiese lightci ‘ 

shall be less than the horizontal distance. (1807) 

9!3l5. The vessels to which these regulations apply are required GoUistoidfti 
to have masts of sufficient size to carry the lights at the prescribed 
neight (/). These lights are not required to be fixed in a particular Poaition of 
place, but must be so placed as to be properly visible in accordance lights, 
with the regulations (g). The Board of Trade publishes instructions 
for fixing and screening, but these instructions, except in so far as 
authorised by statute, have no legal force (/i). 

536. Article 8 of the Sea Regulations, 1910, is as follows : — Article 3 

Article 3. 

A steam vessel when towing another vessel shall, in 
addition to her side-lights, carry two bright white lights in 
a vertical line one over the other, not less than 6 foot (i) 
apart, and when towing more than one vessel shall carry 
an additional bright white light 6 feet above or below such 
lights, if the length of the tow, measuring from the stern 
of the towing vessel to the stern of tlie last vessel towed, 
exceeds 600 leet {k). Each of these lights shall be of the 
same construction and character, and shall be carried in 
the same position as the white light mentioned in 
Article 2 (a), excepi; the additional light, which may bo 
carried at a height of not less than 14 feet above the hull 

(1863) (0 

Such steam vessel may carry a small white light abaft 
the funnel or aftermast for the vessel towed to steer by, 
but such light shall not be visible forward of the beam. 

(1897) 

537. The purpose of the towing lights is to warn other vesselfl Tug and tow. 
that the tug is incumbered, and not in all respects mistress of her 
movements (wi). A tug towing a vessel up to her anchor should 

(/) A steam tug which had her lights lashed in a line to a rail on the top 
of the cook-house was held not justified by the fact that she had neither 
masts nor rigging {The Louisa v. The City of Paris (1864), Holt (adm.), 16), 
and on appeal the tug was held alone to blame ; compare The Ilirondelle 
(1906). 22 T. L. R. 146, 0. A., where a torpedo boat destroyer Ttas similarly 
not justified in carrying her anchor lights below the prescribed height. 

(g) Beal v. Marchais, The Bougainville'* and The ** James C, 

Stevenson" (1873), L. R. 5 P. 0. 316. Questions as to the placing and 
8ci*eeniDg of side lights have arisen chiefiy with regard to sailing vessels ; 
see under art. 6, pp. 389, 390, post; and as to obscuration, see under 
art. 1, pp. 382, 383, ante. 

<A) The Magnet (1875), L. R. 4 A. A; E. 417, 426 (except in so far as 
authoTUed by statute, the instructions can have no binding force upon 
English, much less upon foreign, vessels). The court has power to order 
an inspection of the vessel’s lights by the Trinity Masters; see Admiralty 
Court Act, 1801 (24 & 25 Viot. o. 10), s. 18 ; R. S. C., Ord. 50, r. 3 ; 

The Germania (1868), 3 Mar. L. C. 140. Such an order was made after 
evidence in The Magnet, supra; but an application for such an order 
before the hearing was dismissed as premature in The Victor Oovaeevich 

K , 10 P. D. 40. Such an inspection should be at night ( The Germania 
, 21 L. T. 44, P. C.). 

(i) In the Sea Regulations, 1896, the previous distance, 3 feet, was 
altered to 6 feet. 

(k) The words and when towing . . . 600 feet ** were added in 1897> 

(I) The words except • • • hull” were added in 1807. 

(m) Union Steamship Oo. ▼. **Aracan" {Owners), The **Ameriea" and 

o 
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exhibit the towing lights (n). Even when the strict etatutory pre- 
samption of fault applied, it was held that a tug might escape 
liability although her small white light was visible before the beam, 
when the otlier lights should have shown unmistakably that the 
vessels in question were tug and to\(r (o). 

■Where the tow controls the navigation, the tow will be liable fof 
on infringement by the tug of the regulations as to lights (p), 

586. Article 4 of the Sea Begulations, 1910, is as follows : — 

Article 4. 

(a) A vessel which from any accident is not under 
command shall carry at the same height {q) as the wliite 
light mentioned in Article 2 (a), where they can best be 
seen (r), and, if a steam vessel, in lieu of that light, two (s) 
red lights, in a vortical line one over the other, not loss 
than 6 feet (t) apart, and of such a character as to be visible 
all round the horizoi;ii (a) at a distance of at least 2 miles ; 
and shall by day carry in a vertical line one over the other 
not less than 6 feet (^) apart, where they can best be seen, 
two (6) black balls or shapes each 2 feet in diameter. 

(1880) (6) 

(b) vessel emjdoyed in laying or in picking up a 
telegraph cable sliall ca^ in the >iame iiosition as tlie 
white light mentioned in Article 2 (a), and if a steam 
vessel, in lieu of that light, throe lights (c) in a vertical 
line one over the other, not less than 6 feet apart. The 
highest and lowest of those lights shall be red, and the 
middle light shall be white, and they shall bo of such a 
character as to be visible all roimd th<^ horizon, at a 
distance of at least 2 miles (d). By day she shall carry 
in a vertical lino one over the other, not less than 6 feet 
apart, where they ean best be seen, three shapes not less 

The **8yria*' (1874), L. K. 6 P. C. 127, 131. As to the dutiea and 
liabilities of tug and tow as regards one another and other vessels, see 
p. 492 ,jpo6^, 

(n) ^e Romance, [1901] P. 15. 

(o) The Sanepareil (1900), 9 Asp. M. L. C. 59, G2. 

(p) The Devonian, [1901] P. 221, C. A. 

(q) In the Sea Regulations, 1897, the words ‘‘in the same position ’* 
were altered to “ at the same lieight.*’ 

(r) In the Sea Regulations, 1897, the words “in front of but not lower 
than her foremast head” were altered to “where they can best be seen.” 

(s) In the Sea Regulations, 18977 the number of red lights and of black 
balls fpr disabled vessels was reduced from throe to two. 

(£) In the Sea Regulations, 1897, the distance apart was altered from 
3 tp 6 feet. 

(a) In this Sea Regulations, '1897, the words “all round the horizon” 
were added. 

(b) Special lights and day signals for a ship which from any accident is 
not under command, and for a telegraph cable ship, were introduced iq 
the Sea Regulations^ 1880, and were then the same in each case — three red 
lights at night, and three black balls by day. In 1884 the telegraph cable 
snihs had idlottod to them substantially their present signals ; compare the 
Submarine Telegraph Act, 1885 (48 & 49 Viet. o. 49). 

(o) In the Sea Regulations. 1897, the words previously inserted here, ‘Mu 
globular lanterns, each not loss than ten inches in diameter,” were 
omitted. 

(d) In the Sea Regulations, 1897, the words “ they shall be .of supn 
a obaraeter that the red shall bo visible at the same distance as the white 
light ” were altered to “ they shall be of such a oharaotor as to be visible 
all round the horizon at a distance of at least 2 miles.” 



Part XI. — CoLLisioNa. 

thmi 2 feet in diameter, of which the highest and lowMf 
shall be globular in shape and red in colour, and the midal# 
one diamond in shape and white. (1880) 

(c) The vessels referred to in this Article when not 

making way through the water, shall not carry the side 
lights, but wlicn making way shall carry them. (1B80) 

(d) The lights and shapes required to be shown by this 

Article are to bo taken by other vessels as signals that the 
vessel showing them is not under command and cannot 
therefore get out of the way, (1880) 

These signals are not signals of vessels in distress and 
requiring assistance. Such signals are contained in 
Article 31. (1884) 

639 . The phrase “cannot get out of the way in sub-section (d) 
of article 4 is used as explanatory of the phrase “not under com- 
mand,” and appears to be included under it ; so that if a vessel is able 
to get out of the w^ay slio cannot be said to be not under command (t'). 
Wh^ther a vessel is under command or not depends on all the circum- 
stances. It is ei question for the opinion of the Elder Brethren (/). 
A vessel is not within this rule unless she is not only not unc|er 
command, but also not under command from an accident (f/). 

It may be that a vessel which has steerage way and can steer, 
but can only answer her helm very slowly so that she cannot get 
out of the way in the ordinary manner, may properly carry these 
-lignals (h) ; and so also a vessel, which can only stop and reverse 
after great delay (i) ; and so also if owing to an accident the loss 

(«) I'he P. Calandj [1891] P. 313, 319. A steamship, with engines and 
steering gear undamaged, but reduced to slow speed owing to hull damage 
{Cory Sa Son, TAd. v. Kopajttc, The Joicey'' v ** Kostrena,** 

^1908] S. C. 29o), and a steamship working full speed ahead under a hard- 
a-port helm, and dragging through the mud on her course at about a knot 
an hour, and reversing at times to clear her x)rupeller and assist her in 
answering her helm (The licllanoch, [1907] P. 170, C. A., not appealed against 
on this point, sub vom. S S. Canninq (Owners) v. S.S. licllanoch (Owners), 
[1907] A. C. 269) have been held to bo under command. On the other 
h^nd, where a steamship in a gale near the Goodwin Sands unshackled her 
anchor, banked her Ares, shut off steam, and rode head to wind by her 
chains, and at night took down the black balls which she had hoisted and 
put up only anchor lights fore and aft, it was hold that the master having 
rendered his vessel unmanageable ought to have shown the red lights 
(The Faedrelandet, [1895] P. 205, C. A.). A sailing vessel in the English 
Channel which had her stern and bows damaged and her head gear and 
foretopmast carried away in a collision, and was putting back in distress, 
moving slowly under her lower maintopsail, and was trying to get fast to 
a tug, was hold' justified in showing the red lights, considering the traffic 
^nd all the vessels out of the way of which she would otherwise hav<^ad 
to keep (The Hawtkornbank, [1804] P. 120 ; compare The Buckhuret (ISBl), 

. 6 F. D. 152). A steamer with her engines broken down but in tow ie not 
within the rule (The Matpen (1913), Times, 23rd May). 

(/) The Hawihombcmk, supra, at p. 129. 

(c) Compare The Bellanooh, supra, at p. 174. ^ 

(a) Oaland** and Preighi (Owners) y. Glamorgan Steamship Co,, The 
Gcdand,^' [1893] A. 0. 207, 212. But as to a vessel which can only 
g% ahead voi^ slowly by repeated reversals of her engines, and can only 
imperfectly obey her helm by reason that she is on the ground, see The 
Sebanooh, supra, per Fletcher Moulton, L.J., at p. 187. 

(i) *‘P. Cakm^* and Freight (Owners) v. Glamorgan Steamhip Co,, The 
OfUand,'' atspra, at p. 213. But in this ease a steamship which 
was held wrong in carrying the red lights h^ been found to be probably 
not able to reverse as quickly as before (The P. Oidand, sup^, at 
p. 318); the testimony was that in ordinary circumstances she could 

o 2 


8#^ 

Bam, %, 
Be^olattost 
taa 

FrevMttM 

GoUtelmnl 

etc. 


Vessel “ not 

under 

command.*' 



888 


Snippmo AND Navioatiok. 


sn«r^s. 

Bopdations 

for 

Preventing 

CoUialone 

etc. 


Jtiaabled 
'>^Mael making; 

way. 


Vessels 
teaching anil 
agrouuil. 


Article 5. 


* Under way."* 


of the power to go ahead is reasonably regarded as likely to occur at 
any moment (//). A vessel capable of high speed may be not under 
command, like a runaway horse (Z). 

Special fog signals are prescribed for a vessel under way, which 
is unable to get out of the way of an approaching vessel through 
being not under command, or unable to manoeuvre as required hy 
these rules (m). 

540. This article contemplates that a vessel carrying these dis- 
ablement signals may be making way through the water ; and she 
may be justified in doing so, for instance, if she is very near port, 
or to avoid an otherwise imminent danger. But she is not 
justified in proceeding in all cases, and may be to blame for 
doing so (n). 

A vessel which puts up these signals and proceeds states that 
she is in a crippled condition, and should act accordingly, not 
manoeuvring for other vessels, but leaving them to get out of her 
way (o). 

641. While the duty to give these disablement signals may apply 
to a vessel touching and moving, it does not apply to a vessel which 
is hard and fast aground ; for in the case of a vessel aground in or 
near a fair-way ” it was considered necessary expressly to specify in 
article 11 that she should carry the red lights, and the meaning of a 
vessel not under command is illustrated by article 16 ( p), 

542. Article 5 of the Sea Regulations, 1910, is as follows : — 

Article 5. 

A sailing vessel under way, and any vessel being towed, 
shall carry the same lights as are prescribed by Article 2 
for a steam vessel under way, with the exception of the 
white lights mentioned therein, which they shall never 
carry. (1868) (a) 

543. A sailing vessel is under way ’* within this article when 
parted from her anchors and setting sail even if wholly 

reverse in three or four seconds, but on this occasion it took nearly a 
minute (S. C., [1892] P. 191. 196, C. A.).‘ 

(k) Calnnd" and Freight (Owners) v. Glamorgan Steamship Co,, The 
-P. CttZand,” [1893] A. C. 207, at p. 213. 

(l) The P. Odland, [1891] V. 313, 320. 

(m) See art. 16 (e), p. 410, jpost. 

(i5iJ(i“P. Catand" and Freight (Owners) v. Glamorgan Steamship Co., 
The **P. Caland,^' supra, at p. 212 (steamship in Straits of Dover which 
had accident to her ' machinery, but could steer and proceed at four to 
five knots without imminent risk of the engines ceasing to work, though 
unable to reverse as quickly as before, held not to be entitled to carry the 
red lights). 

(o) The Hawthornhank, [1904] P. 120, 129, 130. 

(p) The CarUUa, [1899] P. 223, 227. 

(a) Under the Admiralty Notice, 1862, sailing vessels when under w^y 
or being towed, approaching or being approa<med by any other vessel, 
were required in effect to show a bright light in time to avoid collision. 
The coloured side lights for sailini^ vessels under way or being towed were 
introduced by the Admiralty Notice, 1868, and were required to be fixed 
when practicable, but were confined to sea-going sailing vessels. In 1897 
the words ‘^or being towed” were altered to ”and any vessel being 
towed.*' 



Part XI.— Collisions, 


V 


unmani^sable (b) ; and so is a sailing vessel with her anchor sbct. s. 
down« but not holden by it(c). RegidaUcns 

A dumb barge lashed alongside a tug is “ a vessel being towed/’ Aur 
and should carry the side lights (d) ; but not a vessel being drawn 
up to her anclior by a tug(e). Before 1880, when separate lights CoUWone 
were introduced for a pilot vessel, it was held that a pilot cutter, 
towing astern of a sailing vessel, infringed this article owing to the VeBsej being 
pilot cutter showing a white light instead of the side lights and that 
the sailing vessel was therefore to blame (/*). 

The substance of the regulation is that the lights must be fairly Fixing of 
visible as described. There is no order that the lights must be fixed 
in any peculiar manner or in any particular part of the ship, 
nor that the lights must be fixed on the actual sides of the ship ; 
the order is that the green light shall be exhibited on the starboard 
side, and the red on the port side. The whole question is whether, 
taking the description of the manner in which the lights are 
replaced on the vessel, they are so fixed as to be fairly visible ((j). 

It is the effect that the legislature looks to, and not the position 
in which the lights are placed {h). The side lights are allowed, 
to be fixed in the rigging (t), but not if they are thereby obscured (/t). 

When the side lights of a barque were fitted with screens projecting 

(b) The George Arkle {IS61), Lush. 382, P. C. (decided under the Admiralty 
Notice, 1858) ; and the vessel was held not exempted for not showing the 
coloured lights by the excuse that such lights were to show a vessers 
coui-so, and that being unmanageable this vessel had no course. 

(c) The Esh (1869), L. 11. 2 A. & K. 350 (decided under the Sea Bogula- 
tions, 1803); see, further, the definition of “underway” in the preliminary 
article, and notes thereto, p. 378, ante. Under this dcQnition a sailing 
vessel dredging down a river with her anchor down to check her way 
would no doubt bo held to be “ under way ” within this article. As to 
the older law, compare The Indian Chief (1888), 14 P. D. 24 (decided on a 
similar Thames rule), and The Smyrna (1860), cited in Lush. 385. 

(d) The Lighter No. 3 (1902), 18 T. L. K. 322. As to the lights of dumb 
barges under art. 1, see, further, pp. 380, 381, ante. 

(e) The liomance, [1901] P. 15. 

if) The Mary Uounaell (1879), 4 P. D. 204. 

\g) Side lights placed near the outer edges of a galley 7 feet broad, 
wluch was just behind the foremast on a brig of 21 feet beam, were held 
to be properly placed (The City of Carlisle (1864), Brown. & Lush. 363, 

P. C. ; compare Beal v. Marchais^ The Bougainville'* and The ** James 
C, Stevenson*' (1873), L. K. 5 P. C. 316 (the side lights are not required to 
be affixed in a particular place, but to be so placed as to be properly 
visible) ; The Gustav, The New Ed ( 1864), 9 L. T. 547 (side lights not properly 
placed though duly screened when fixed on stands secured to the paul-pitts 
of the winffiass on a foreign brig of 221 tons) ). Placing the side lights 
forward, where they were obsoured a point and a half on either bow, was 
held not to be justifiable on account of rough weather (The Tiraah (1878), 

4 P, D. 33) ; but the obscuration of the starboard light by the cathead to 
an extent of two and a half to three degrees was held not to be an 
unreasonable departure from the Regulations (The Fire Queen (1887), 12 
P. D. 147). As to the position of lights, see, further, under art. 2, p. 385. 
anU; and as to obscuration, see, further, under art. 1, p. 382, ante. 

(h) The Gustav, The New Ed, supra. 

(t) The ** Glamorganshire** (1888), 13 App. Cas. 454, P. C. 

(k) The Germania (1868), 3 Mar. L. C. 140; S. C. (1869), 21 L. T. 44, 

P. C. (placing the side lights in the mizen ri|;^g of a barque, where owine 
to her form and rig they would not be visible to a vessel coming end 
OP, was held to have partly caused a collision with a steamer strnek by 
the barque’s atom obliquely amidships). 
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onlj one foot instead of three feet, bo that they could be Been aero^ 
the bow, this together with obscuration of these lights by the mam 
rigging was an inexcusable infraction of the regulations (f). 

544 . Article 6 of the Sea Regulations, 1910, is as follows ; — 

Article 6. 

Whenever, as in the case of small vessels under way 
during bad weather, the gi’cen and red side-lights cannot 
be fixed, these lights shall be kept at hand Bghted and 
ready for use ; and shall, on the approach of or to other 
vessels, be exhibited on tfieir respective sides in sufficient 
time to prevent collision, in such manner as to make 
them most visible, and so that the green b'ght shall not 
be seen on the port side nor the red light on the star- 
board side, nor, if practicable, more than 2 points abaft the 
beam on their respective sides. (1858) (m) 

To make the use of these portable lights more certain 
and easy, the lanterns containing them shall each be 
painted outside with the colour of the light they respec- 
tively contain, and shall bo provided with proper screens. 

( 1863 ) 

545 . TJiere is no statutory or judicinl definition of ‘'small 
vessel ” (n). These lights are those which have been previously 
indicated in art. 2 (b), (c) and (d), and not the different side lights 
referred to in art. 7, 1 (b). Therefore the present article will not 
usually apply to steam vessels of less than 40, and vessels under 
oars and sails of less than 20 , gross tons, since they will probably 
exercise their option not to carry the green and red side lights 
under art. 2 . 

Whether it was practicable for the vessel to carry the side lights 
fixed is a question for the Trinity Masters (o). 

It will probably not be sufficient to carry these lights below (p). 
The words " in sufficient time to prevent collision ” mean that the 
light should be shown when the vessels are approaching under such 
circumstances that there exists a risk of collision ; then there is a 
duty to show it in time to prevent collision ( 7 ), Under those words 

(Z) The Emperor v. I'he Lady of the La\e (1865), Holt (adm.), 37, P. C. 

(m) This regulation was introduced in its original form in the Admi^'alty 
Notice as to Lights, 1858, which airocted that when the lights wore not 
fixed, " they sh^l be kept upon deck between sunset and sunrise, and on 
their proper sides of the. vessel, ready for instant exhibition, and shall be 
exhibited iq such a manner as can best be seen, on the approach of or to 
any other vessel or yessels, id sufficient time to avoid collision, and so 
that,** etc. In the 'Sea Regulations, 1863, the words were altered to 
such manner as to make them most visible,^’ and there were other verbal 
alterations. In the Sea Regulations, 1880, the words were altered to "shali 
be kept on deck* on their respective sides of the vessel, ready for use.’* 
In the Sea Regulations, 1884, there was no chdnge. In the Sea Regulations, 
1897t the woms were Stored to “ shall be kept at hand lighted and ready 
for use " ; and at the end the words were added “nor, if practicable, more 
than two points abaft the beam on their respective sides ; and there Was 
also a smaU verbal alteration. 

(n) As to the meaning of “ yessQl,*’ see, further, note (d),p. 374, onfe. 

(o) Compare The LivingeUme (1859), Sw. 619 ; The Calla (181)9), Sw» 466. 

(p) Compare The Mafaarei v. The Tpecar (1866), 16 J^. T. 86, where, 
however, the rule was “ shall be kept qpon deck',** etc. , 

(q) Compare^ The Orion, [1891^ P. 307, 311, decided under the Sea 
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in dth6r tilled, lights shown at a distance of not more then a third 
of a. mile (r), and even of two tb three hundred yards («); have been 
held sufScient. 

546. Article 7 of the Bea Regulations, 1910, is as fdlldtrs 

Article 7. 

Steam vtesels of less than 40, and vessels under oars or 
sails of leas than 20, tons gross tonnage, respectively, and 
rowing boats, when under way, shall not be obliged to 
carry the lights mentioned in Article 2 (a) (b) and (c), but 
if they do not carry them they shall be provided with the 
following lights : — 

1. Steam vessels of less than 40 tons shall carry : 

(a) In, the fore part of the vessel, or on or in front of the 

funnel, where it can best be seen, and at a height 
above the gunwale of not less than 0 feet, a bright 
white light constructed and fixed as prescribed in 
Article 2 (a), and of such a character as to be 
visible at a distance of at least 2 miles. 

(b) Green and red side-lights constructed and fixed as 

prescribed in Article 2 (b) and (c), and of such a 
character as to be visible at a distance of at least 
1 mile, or a combined lantern showing a green light 
and a red light from right fihead to 2 points abaft 
the beam on their respective sides. Such lantern 
shall bo carried not less than 3 feet below the white 
light. 

2. Small steamboats, such as are carried by sea-going 

vessels, may carry the wliitc light at a less height 
than 9 feet above the gunwale, but it shall bw 
carried above the combined lantern, mentioned in 
sub-division 1 (b). 

d. Vessels under oars or sails, of less then 20 tons, shall 
have ready at hand a lantern with a green glass on 
one side and a red glfiss on the other, which, on the 
ajjproach of or to otln^r vessels, shall be exliibited 
ill sufllcient tiiiic to ^ircvciit collision, so that the 
green light shall not be seen on the port side nor the 
led light mi i.lie starboard side. 

4. Rowing boats, whether under oai^s or sail, shall have 
ready at hand a lantern showing a white light, 
which shall bo teinpoiarily exhibited in sufiiciont 
time to prevent collision. 

The vessels referred to in this Article shall not bo obliged 
to carry the lights prescribed by Article 4 (a), and Article 1 1 . 
last paragraph (t), (1807) 

Regulations, 1884, art. 10, as modified by Orders in Council of the 30th 
December, 1884, and 24ih Juno, 1886. 

(f) The Orion, [18911 P. 307, 309. 

(#) The Ficton, [1910] P. 46 (decided under the Sea Regulations, 1897, 
art. 9 (d) 2, made in 1906). But in this ease the steamer had a very bad 
look-out, 

(t) This article was first introduced in the Sen Regulations, 1897 ; but 
under the Sea Regulations, 1863, art. 9, open fishing and other open 
bq^ts were not required to carry the side lights, but might carry a lantern 
green and red sides ; and there was a similar provision under the 
Son Bbguiationd, 1884, art. 10. A dumb barge, dredging for sand, re- 
edvered judgment id a common law conrt, though showing no light tindqr 
the Sea Regulations, 1863, art. 9 (The Palmyra v. The Charles (18iib)t Hon 
(aDH.), 59) ; and a fishing smack was hold to blame under that Ortiele toi 
carrying an insuffioient light in an Improper position (Th^ Soheri and Anii 
V. The Lloyds (1864), Holt (ai>K.) 55i. 
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647. It may be that this article is not intend^ to apply to a 
little river boat used for pleasure rowing (a); but it would apply to 
a barge using oars. 

648. Article 8 of the Sea Regulations, 1910, is as follows : — 

Article 8. 


** Bowing 
boat.” 
Article 8. 


Pilot-voBsels, when engaged on their station on pilotage 
duty, shall not show the lights required for other vessels, 
but shall carry a white light at the masthead, visible all 
round the horizon, and sh^ also exhibit a flare-up light or 
flare-up lights at short interyals, which shall never exceed 
fifteen minutes (&). (1858) 

On the near approach of or to other vessels they shall 
have their side-lights lighted, ready for use, and shall flash 
or show them at short intervals, to indicate the direction in 
which they are heading, but the ^een light shall not be 
shown on the port side, nor the red light on the starboard 
side (c). (1897) 

A pi lot- vessel of such a class as to bo obliged to go along- 
side of a vessel to put a pilot on board, may show the white 
liglit instead of carrying it at the masthead, and may, 
instead of the coloured lights above mentioned, have at 
liand ready for use a lantern with a tn'oen glass on the one 
side and a red glass on the othei, to bo used as pre- 
scribed above (c). (1897) 

A steam pilot-vessel exclusively employed for the service 
of pilots licensed or certified by any pilotage autliority or 
the Committee of any pilotage district, when engaged on her 
station on pilotage duty and not at anchor, shall, in addi- 
tion to the lights required for all pilot boats, carry at a 
distance of eight feet below her white masthead light a red 
light visible all round the horizon and of such a character 
as to be visible on a dark night with a clear atmosphere at 
a distance of at least two miles, and also tlie coloured side- 
hglits required to be carried by vessels when under way. 

(1892) id) 

When engaged on her station on pilotage duty and at 
anchor she shall carry, in addition to the li^ts required for 
all pilot boats, the red light above mentioned, but not the 
coloured side-lights. (JS92) (d) 

Pilot-vessels, when not engaged on their station on 


(a) Compare Carse v. North British Steam Packet Co, (1895), 22 R. (Ct. of 
Sees.) 475. 

[b) This paragraph, when introduced in its original form in the Admiralty 
Notice as to Lights and Fog Signals, 1858 (see Table in Appendix, post)^ 
applied only to sailing pilot vessels ; and under it the flare was to bo 
exhibited every fifteen minutes, In the Sea Regulations, 1863, there wore 
some verbal alterations, and the words ** visible all round the horizon were 
added. In 1880 the words **wh6n engaged on her station on pilotage 
duty ** were added after what were then the first words, “ a pilot vessel ” ; 
and the previous words, a flare-up light every fifteen minutes,*' were 
altered to the present words. 

(o) These paragraphs were introduced, in the Sea Regulations, 1897. 
(d] These paragraphs, in their original form, were introduced by Order 
in Council of the 18th August, 1892 ; and after the words '* pilotaige 
district" there then appeared the words "in the United Eingdoin," 
and after " pilotage duty *’ there were the words " and in British waters " ; 
see Table in Appendix, post. Under an Order in Council of the 27th 
November, 1896, these paragraphs in their original form were added as 
part of the Sea Regulations, 1897, art. 8; see Table in Appendix, 

In the Sea Regulations. 1910, the words stated above have been omitted, 
and thereby these Regulations have become of wider application. 
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pilotage duty, shall carry lights similar to those of other 
ressels of their tonnage (e). (1880) 

549 . All pilot boats, that is, all boats and ships regularly 
employed in the pilotage service of any district, must be licensed (/), 
But “ pilot- vessel in this article may include a vessel hired and 
used for pilotage purposes by unlicensed pilots Uj). 

550 . A pilot vessel is cngnged on her station on pilotage duty 
while she is on her station and is on the look-out for vessels to pilot, 
or is putting a pilot on another vessel ; but she is no longer so 
engaged when she has done this work and has no longer a pilot on 
board Qi). 

551 . Article 9 of the Sea Begulations, 1910, is as follows : — 

Article 9 («). 

Fiahing-vcssels and fishiiig-boats, when under way and 
when not required by this Article to carry or show the 
lights herein-al ter spocifled shall carry or show the lights 
pi escribed for vessels of tlieir toniiago under way. 

(a) Open boats, by which it is to be understood boats not 

protected from the entry of sea water by moans of a 
continuous deck, when engaged in any fishing at 
night with outlying tackle extending not more than 
150 feet horizontally from the boat into the seaway, 
shall carry one all-round white light. 

Open boats, when fishing at night, with out- 
lying tackle extending more than 150 feet horizon- 
tally from the boat into the seaway, shall carry one 
all-round white light, and in addition, on approach 
ing or being approached by other vessels, shall show 
a second white light at least 3 feet below the first 
light and at a horizontal distance of at .L»ast 5 feet 
away from it in the direction in which the outlying 
tackle is attached. 

(b) Vessels and boats, except open boats as defined in 

sub-division (a), when fishing with drift-nets (A;), 
shall, so long as the nets arc wholly or partly in the 
water, carry two white lights where they can best 
be seen. Such lights shall be placed so that the 
vertical distance between them shall bo not less 
than 6 feet and not more than 15 feet, and so that 

{e) The last words in this paragraph, their tonnage,** were added in 
the Sea Regulations, 1897 ; and the other words come from the Sea 
Regulations, 1890, being tiered a little from their original form in the 
Sea Regulations, 1880. 

if) M. S. Act, 1894. s. 611. 

(y) The Mary Haunaell (1870), 4 P. D. 204 (where it was held that the 
first paragi'aph of this article, as it appeared in 1803, did not contemplate 
a vessel being towed but an independent vessel, and a cutter for unlicensed 
pilots which was being towed by a sailing vessel was held guilty of an 
infringement in showing a white light when being towed). 

(A) The Reginald (1907), 10 Asp. M. L. C. 619. 'v 

(<) The following notes are appended to the Sea Regulations, 1910, art. 9, 
as scheduled to the original Order in Council of the 13th October. 1910 : — 
**Thi8 article does not apply to Chinese or Siamese vessels.** **The 
expression * Mediterranean Sea* contained in sub-seotions (b) and (c) of this 
Artide includes the Black Sea and the other adjacent inland seas in 
eommunioation with it** 

(A) ** Dutch vessels and boats when engaged in the * kol/ or hand4iiie, 
fisxiing, wffl carry the lights prescribed for vessels fishing with driftnets.*” 
(This note is appended to sub-section (b) of the article as scheduled to 
the original Order in Council of the 13th October, 1910.) 
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the horisontal distfuice between them, measured in 
a lino with the kcf)]» shall be not lesi^ than 5 feet and 
not more than 10 feet. The lower of these two 
lights shall be in the direction of the nets, and both 
of thsm shaJI be of such a character as to show all 
round the horizon, and to be visible at a distance of 
not less than 3 miles. 

Within the Mediterranean Sea and in the seas 
bordering the coasts of Japan and Korea (1) sailing 
fishing vessels of less than 20 tons gross tonnage 
shall not be obliged to carry tlie lower of these two 
lights ; sliould they, however, not carry it, they 
shall sliow in the same position (in the direction of 
the net or gear) a white light, visible at a distance 
of not less than one sea mile, on the approach of or 
to other vessels. 

(o) Ves.scla and boats, except open boats as defined in 
sub-division (a), when line-lishiiig with their lines 
out and attached to or hauling their lines, and 
when not at anchor or stationary within the mean- 
ing of sub-division (h), shall carry the same lights 
as vessels fishing with drift-nets. When shooting 
linos, or fishing with towing lines, they shall carry 
the lights prescribed for a steam or sailing vessel 
under way respectively. 

Within the Mediterranean Sea and in the seas 
bordering the coasts of Japan and Korea (i) sailing 
fishing vessels of less than 20 ions gross tonnage 
shall not be obliged to carry the lower of these two 
lights ; should they, however, not carry it, tliey 
shall sliow in the same position (in the direction of 
the lines) a white light, visible at a distance of not 
less than one sea mile on the approach of or to other 
vessels. 

(d) Vessels, when engaged in trawling, by which is 
meant the dragging of an apparatus along the 
bottom of the scfi — 

1. If steam vcs.sels, shall carry in the same 
position as tbc white light mentioned in 
Article 2 (a), a tricoloured lantern so con- 
structed and fixed as to show a white light 
from light aliead to two points on each bow, 
and a green light and a red light over an saw 
of the norizon from two points on each bow 
to two points^ abaft the beam on the star- 
board and port sides respectively ; and not 
less than 6 nor more than 12 feet below the 
tricoloured lantern a wliite light in a lantern, 
^ so constructed as to show a clear uniform 
and unbroken light all round the horizon. 

^ 2. If saiHng vessels, shall carry a white light in a 
lantern, so constructed as to show a clear 
uniform and unbroken light aU round the 
horizon, and shall also, on the approach of or 
to other vessels, show where it can best be 
seen a white fiare-up light or torch in 
Bufilcient time tq prevent collision. 

All lights mentioned in sub-division (d) 1 
and 2 shall be visible at a distance of at 
least 2 miles. 


bo] 


a 


Also, ac regards Russian vessels, in the seas (excluding the B^tic) 
lering thq coasts of Rpssia.** (This note is appended in aub-seotipns (h) 
and (c) ox the Bea Relations, 1910, art. 9, as Bchedale4 to the ori^nal 
Order in Couneil of the ISth Qetpheri, |pl0.) 



pA«T XI.— ^dLtisioird. 


/e) Oyster ^ed^ers atid bther vessels fls&lng idth 
dredge-net^ shall carry and show the same h'ghts 
as trawlers. 

<f) Fishing-vessels and iishinir-boatB tnay at any time 
use a flare-up light in aodition to the lights which 
they are by tms Article required to carry and 
show, and they may also use working lights. 

(g) Every fishing- vessel and etery fishing-boat under 150 
feet in length, when at anchor, shafl exhibit a white 
light visiUe all round the horizon at a distance of 
at least one mile. 

Every fishing- vessel of 160 feet in length or up- 
wards, when at anchor, shall exhibit a wUte light 
visible all round the horizon at a distance of at 
least one mile, and shall exhibit a second light as 
provided for vessels of such length by Article 11. 

Should any such vessel, whether under 150 feet 
in length, or of 150 feet in length or upwards, be 
attached to a net or other fishing gear, she shall on 
the approach of other vessels snow an additional 
white light at least 3 feet below the anchor light, 
and at a horizontal distance of at least 5 feet away 
from it in the direction of the net or gear. 

Jh) If a vessel or boat when fishing becomes stationary in 
consequence of her gear getting fast to a rock or 
other obstruction, she shall in daytime haul down 
the day-signal required by sub-division (k) ; at 
niglit show the light or lighfcs prescribed for a vessel 
at anchor ; and during fog, mist, falling snow, or 
licavy rain-storms make the signal prescribed for a 
vessel at anchor (Sec sub-division (d), and the 
last paragrapli, of Article 15.) 

(i) In fog, mist, falling snow, or heavy rain-storms, 
dritt-net vessels attached to their nets, and vessels 
when trawling, dredging, or fishing with any kind 
of drag-net, and vessels line flshirig with their lines 
out, shall, if of 20 tons gross tonnage or upwards, 
respectively, at intervals of not more than one 
minute make a blast ; if steam vessels, with the 
whistle or siren, and if sailing vessels, with the fog- 
horn ; each blast to be followed by ringing the 
bell (m). Fishing vessels and boats of less than 
20 tons gross tonnage Shall not be obliged to give 
the above-mentioned signals; but if they do not, 
they shall make some other efficient sound signal 
at intervals of not more than one minute. 

(k) All vessels or boats fishing with nets^ or lines or 
trawls, when under way, shall in daytime indicate 
their occupation to an approaching tessel by dis- 
playing a basket or other efficient signal where it 
call best be seen. If vessels or boats at anchor 
have their gear out, they shall, on the approach of 
other vessels, show the same signal on the Side on 
which those vessels can pass. 

The vessels required by this Article to carry or show the 
lights herdn- before specified shall not bo obliged to carry 
the lights prescribed by Article 4 (a), and the last para- 
graph of Article 11. (1006) (n) 


6bgt. 2. 
ibr 

Premiliig 

Collliflbtfs 

etc. 


(m) This is an improvenvent on the former regulation, art. 10 of 1884 ; 
compare The London, [1904] P. 365. 

(ti) The first regulations as to lights and day sigfikls for British sea 
fldung vessels were the British and French Fishermen’s Be^^nlations, 1843, 
imMsed by the Sea Fisheries Act, 1843 (6 fc 7 Viet. c. 70). Thesb were 
followed by the Sea Regulation^, 1863, art. 0. And so far the regulations 
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552 . This article is in the same terms as art., 9 of the -Bea 
Begulatione, 1897, which came into force on the Ist May, 1906. 
Fishing vessels and fishing boats are probably here coupled together 
as the statutory and ordinary expressions for the same hind of vessel. 
“ Fishing-vessel ” means (o) a vessel of whatever size, and in whatever 
way propelled, which is for the time being employed in sea fishing (p) 
or in the sea fishing service, excepting (q) a vessel fishing for pleasure. 

553. One general rule may be drawn from these Begulations and 
tlie decisions of the courts as regards the navigation of steam fishing 
vessels when incumbered (?') over fishing, for instance, a steam vessel 

were simple and clear. The Sea Fisheries Act, 1808 (31 & 32 Viet. c. 45), 
annulled the British and French Fishermen's Begulations, 1843, by repeal- 
ing the Sea Fisheries Act, 1843 (6 & 7 Viet. c. 79), and made now rogulaliona 
as to the lights for sea fishing vessels. These Sea Fisheries Act Regulations, 
however, were not consistent with the Sea Regulations, 1863, art. 9, and 
groat uncertainty prevailed as to the proper liglits to be carried by British 
sea fishing vessels; see Maude and Pollock, Law of Merchant Shipping, 
4th ed., p. 594. This dilfioiilty continued till 1884, the Sea Fisheries Act, 
1868 (31 & 32 Viet. c. 45), being repealed on the 15th May, 1884, and the 
Sea Regulations, 1863, art. 9, being annulled as regards Bintish ships on 
the 1st September, 1884. On the 1st September, 1884, the Sea Regula- 
tions, 1884, art. 10, came into operation, and romaineil in force till the 
Ist May, 1006, and was m many respects similar to the Sea Regulations, 
1910, art. 9. But the Sea Regulations, 1884, art. 10, was modified by the 
Fishing Vessels Lights Regulations, 1885, and the Sailing Trawlers Lights 
Regulations, 1885, and the Fishing Vessels Fog Signals Regulations, 1005. 
The result was very complicated. All these regulations were annulled on 
the 1st May, 1006, and the I^ishing -vessels and Fishing-boats Regulations, 
1906 (which were styled “art. 0 of the Sea Regulations, 1897 ”), then 
came into force. This art. 9 was annulled on the 13th October, 1910 ; 
but the Sea Regulations, 1910, art. 9, which then came into force, was in 
the same terms. As to the regulations referred to in this note, see Table in 
Appendix, post, 

(o) This IS the moaning in M. S. Act, 1894, Part IV., unless the context 
otherwise requires (ibid., s. 370) ; and it appears to have the same meaning 
in these Regulations ; compare Interpretation Act, 1889 (52 & 53 Viet. c. 63), 
8. 31. 

(p) By the Sea Fisheries Act, 1868 (31 & 32 Viet. c. 45), s. 5, '‘sea- 
fishing” in that Act is to be construed to refer only to “sea-fish,*’ and 
“ sea-fish ” docs not include salmon, as defined by any Act relating to 
salmon, but save as aforesaid, includes pvery description both of fish and 
of shell fish which is found in the spas to which that Act applies. 

{q) Strictly “ but, save as otherwise expressly provided, that expression ” 
(fishing- boat) “ shall not inelude a vessel used for catching fish otherwise 
than for profit,” (M. S. Act, 1894, s. 370). 

(r) The Qrovehurst, [1910] P. 316, 333, 335, C. A. In Maddox v. Fisher, 
The Independence 14 Mo'o. P, C. C. 103, 116, 116, where the question 

was whether a sailing vessel ought to give way to a tug towing a sailing 
ship, Lord Kingsdown contrasted an “unincumbered” steamer, first, 
with a sailing vessel, pointing out that such a steamer can turn out of her 
course and into it again with little diificulty or inconvenipnee, and that she 
slacken and increase her speed, and stop or reverse her engines ; and 
contrasted her, secondly, witJi a steamer towing a ship, which is at a dis- 
advantage compared to her in many respects. But an “incumbered” 
steam fisuiug vessel is much more incumbered than a tug with a tow, afid 
cannot, like a tug, indicate the nature or line of the obstruction astern of 
her, and this is a reason for exempting her from the ordinary duties of 
keeping out of the way which fall on such a tug ; see The Orovehurst, eupra, 
at p. 333. The principle that unincumbered vessels should keep out of the 
way of sailing vessels engaged in fishing is much older ; see the cases coUeoted 
m Pritchard’s Admiralty Digest, 3rd ed., p. 239. 
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engaged in trawling, and a steam vessel fishing with drift-nets. > 

The rule is that such a vessel is exempted from the duty of keeping BagdaticmB 
out of the way of an unincumbered vessel (whether steam vessel . 

or sailing vessel) under article 19 or 20 of these Begulations, and the 
duty of keeping out of the way is thrown on the unincumbered 
vessel (s), and the incumbered vessel ought to keep her course and \ 

speed (a). In such cases it is not correct to say that article 19 or 20 
does not apply to such an incumbered vessel ; either article may 
apply in full force if such ‘a vessel meets a steam fishing vessel or 
sailing fishing vessel which is similarly incumbered (h) ; but when 
such an incumbered vessel meets an unincumbered vessel, article 27 
intervenes and makes a departure from article 19 or 20 necessary. 

Thus it is the duty of a sailing vessel to keep out of the way of a 
steam trawler engaged in trawling (c) or a steam vessel fishing with 
drift-nets (ri) ; and a sailing drifter when not fishing should keep 
out of the way of a steam drifter which has her nets in the water (^). 

This duty of the unincumbered vessel to keep out of the way 
applies by day as well as by night, since the steam fishing vessel 
incumbered over fishing has to carry a fishing signal in day-time 
under sub-division (k) of this article (/). At night the tricoloured 
lantern of a trawler engaged in trawling is not merely, like the 
towing lights of a tug, to give information as to the amount of 
obstruction to be expected from the length of the line of tows 
astern of her, because the trawl is below the sea, but it indicates 
that such a trawler cannot keep out of the way(^). 

Steamers which choose to pass through a fleet of fishing vessels steamers 
ought to regulate their speed so as to be able to keep out of the way passing 
of incumbered fishing vessels (//,). 

The words ‘‘open boats” appear to mean open fishing boats veseSl 
which go to sea, and probably do not include a small open boat, fa) Open 
used in a river for pleasure fishing (/). boats.” 


(s) The Grovehurst, [1910] P. 316, C. A. ; The TweedttcUile (1889), 14 P. I). 
164 (decided under the Sea liegulations, 1884, art. 10, but the principle 
of this case was approved by the Court of Appeal in The Grovehnrsty 
supra, as applying under the present art. 9); The King's County (1904), 20 
T. L. E. 202. As to the nautical reasons for the rule, see, further, The 
Dnnelm (1884), 9 P. D. 164, 172, 173, C. A. 

(a) The Bagnhild, [1911] P. 254, 259, 260; llie Tweedsdale, supra, at 
p. J71 ; compare The Upton Castle, |]906| P. 147, 153. 

(b) The Grovehurst, supra, at x>P* «333, 334. 

(c) The Grovehurst, supra, overruling The Craigellachie, [1909] P. 1 ; 
and approving The Tweedsdale, supra; The Gladys, |1910J P. 13 (steam 
trawler hauling her trawl). 

(d) The Pitgaveney, [1910] P. 215; compare The Grovehurst, supra, at 
pp. 328, 320 (a steamer crossing the coui*se of a steam trawler engaged in 
crawling, so os to involve risk of collision, and although on the staAoard 
side of the steam trawler, ought to keep out of the way). 

(e) The Pitgaveney, supra, % 

if) Compare The Gladys, supra, 

(g) The Grovehurst, supra, at p. 333. 

« (A) The Picton, [1910] P. 46 (a steamer wlach passed at a speed of about 
nine knots through a fleet of fishing smacks engaged in fishing wa.s held to 
have travelled at a reckless and excessive speed, but in this case a very bad 
look-out was being kept). 

(i) Compare M. S. Act, 1894. s. 370 ; and Carse v. North British Steam 
Patdeei Co, (1895), 22 R. (Ct. of Sess.) 475. where it was held that “eve^ 
open boat when at anchor,'* in the Sea Regulations, 1884, ait. 10 (f), did 
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The words ** fishing with drift nets include thi easO of a velidel 
shooting her nets (k), but possibly not a vessel just about to 
shoot ({). But where a vessel cast off and buoyed her nets, and 
steamed Up to another vessel, she was held to haVe infringed these 
Begulationfl because she still carried the two white lights instead of 
the‘ under- way lights (m). 

6^4. '' Engaged in trawling ” is not the same as ** trawling,’* 
but seems to cover the work of fishing with a trawl from the first 
shooting until in any case the trawl is got on board again. Bo it 
has been held that a vessel is engaged in trawling’' and must 
carry the trawling lights, not only when she has her trawl down, 
but when she is shooting or hauling it in (n). And ** engaged in 
trawling ** even covers the interval after the trawl has been got on 
board and before the vessel shoots again, if she is going to shoot 
immediately on the same ground (o) ; or if she is hove-to with the 
wprk of trawling not yet completed (p). But if she decides to go 
off to another spot to trawl, then, as soon as she is under command 
and in a position to go full speed ahead, she ought to shift her 
lights and put up the under- way lights (q). 

Judicial notice has been taken of certain nautical facts as to the 
condition of steam trawlers when trawling: they are extremely 
helpless and cannot properly execute manoeuvres (r) ; trawlers fish 
at times in rough weather (s) ; trawl fishing must be very slow 
because the net is on the ground, and if trawlers go at all too fast 
they tear their nets (t) ; and a steam trawler when hauling her 
trawl is practically stationary (a). 

665. A Hare shown to a steamer when between two and three 
hundred yards away was held to have been shown in sufficient 
time, on the ground that, if the steamer could not then avoid 
collision, this ought to be attributed in the cireumstances to her 
excessive speed (ft). 

556 . '‘Stationary” does not denote absolute immobility, as a 
perfectly stationary condition could not last on water beyond a mere 

not include a small open boat for pleasure rowing, which had no sail and did 
not go to sea, and which was anchored in a river while being need by 
gentlemen for fishing. 

(Jk) The Pitgaveney, [1910] P. 216, 222. 

(1) Compare The £!nqli8hmant,{lSli), 3 P. D. 18, 22. 

(w) The Cochatnee, [1908J P. 182. 

(n) Ibid,, at p. 188. 

(o) Ibid, ’ 

(p> The Pieton, [10i(q P. 46. 

(^) The Upton Castle, [1006] P. 147 ; The Cockatrice, supra, 

(r) The Dunelm (1884). 9 P. D. 164, 172, C. A. 

(s) Ibid,, at p. 172 ('* vessels do fish in what is not exactly calm sea ”). 

(() lb0,, at p. 173 ; compare citation in The Orovehurst, [1910] P. 316, 

336. C. A., it is told us by experienced persons that the mode of fishing 
With Ttigatd to these trawl-nets, is that the vessels go with the tide, aird 
not i^{dnst it.** 

(d) The Ufton CaeUe; mpra, at p. 149, 

(ft) The Pioton, sv^a ; but in this case the steamer had a very bad 
look-out. Seti fldso ThS Orion, [1891} P. 307 (flare shown at not more than 

third of a milo and held sufficient) ; and as regards “ in suffioient time to 
piov^nt oollisiua/* see under ad;. 6, pp. 390, 391, dnte. 
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point fit time/ The rational view ie that t}iQ qQoetion 10 pne 0 I Bwt. i 
degree (c). Bat “ stationary ” is a strong world, tQ which fall isfliaat 
should be j^veh (d). in 

" Prescribed for a vessel at anchor ” in sub-division (h), when it Prevsntlw 
qualifles “ signal,” refers to article 11, and therefore, apparently, Co^lttit 
when it qualifies “ light or lights ” it also refers to the light or lights 
prescribed in article 11, not in sub-division (g) of this article. (h) . . "pre- 

657. Article 10 of the Sea Begulations, 1910, is as follows: — 


Article 10. 

A vessel which is being overtaken by another shall 
show from her stern to sucii last- men tinned vessel a 
white light or a flare-up light. ( 1 660) 

The white light required to be shown by this Article 
may be fixed and carried in a lantern, but in such case 
the lantern shall be socoiiHtructcd, fltted, and screened that 
it shall throw an unbroken light over an arc of the horizon 
of 12 points of the compass, viz., for 6 points from right aft 
on each side of the vessel, so as to be visible at a distance 
of at least 1 mile. Such light sliqll be carried as nearly 
as practicable on the same level as t|ie side-lights. (1897). 


anchor.” 
Article 10. 


558. This article, like other rules as to lights, aims at giving object of 
notice to vessels both of the existence of a vessel where the light is Article, 
and of its position (c). 

The first paragraph of article 10 (with ‘‘ship” for “vesBel”) 
was first introduced in the Sea Eegulations, 1880 (/), in order to 
make clear (^) the duty to show a light in these circumstances. 


(c) The Edith (1876), 10 I. R. Kq. 345. 

(d) The Dunelm (1884), 9 P. D. 164, 173, 0. A. Further, as to the 
interpretation of stationary** in previous Sea llegulations, see The Boheri 
and Ann v. The Lloyds (1864), Holt (adm.), 66 ; The Englishman 
(1877), 3 P. D. 18 (sailing trawler just about to let out her trawl held not 
mcluded in vessels attached to tjieir nets and stationary **). 

(c) The Main (1880), 11 P. D. 132, 135, 137. C. A. 

ij) lly 11 of those Regulations ; see Table in Appendix, post. 

(l^) As to the older cases which show the gradual growth of the idea of 
a duty on the part of a vessel overtaken to show a light to the vessel 
overtaking her, see note (f), p. 379, ante. Under the Sea Regulations, 
1863, arts. 2, 17—20, it was held at first in the Admiralty Court that as 
regards the duty to hoist a light in such circumstances, it was the duty of 
those who saw any chance of an approaching collision to take all reasonable 
means to avoid it {The Hannah Park and The Lena (1866), 14 L. T. 676; 
compare S. C., Holt (aum.), 61). Afterwards it was held that although 
the overtaken vessel might be in such a position that the overtaking 
vessel could not see her regulation lights, the overtaken vessel was rarely 
bound to give a signal or show a light to the other, as such a liight was 4 
fauoy light not within the Regulations (The Chtmonry (1878}i 1 Asp. 
M. L. C. 669). In a latef case, Sir R. Phillimoke, after stating in, 
effect that some great nautical authorities considered the exhibition of a 
sterp light to bo a disadvantage, held that a vessel was not required to 
exhibit a stern light to an overtaking vessel {The Earl Spencer {l%*7 6)1 L. B. 
4 A, &; E. 431, 486 ; followed in The Cyhele (1879), 6 Quebec Law Report^ 
282), The Piiyy Council, however, when the question came before them, heia 
iff itp be the duty of the overtaken vessel ii she saw a vessel overtaking 
^ber, which she had reason to suppose did not see her, to give some warning, 
Vet necessarily by a light, but by firing a gun or otherwise, to call the 

S ttontioQ of thaji vessel {The Anglo-Indian (1875), 8 Asp. Af. L. C. 1, C.). 

tut though it was the duty of a vessel in exceptional cases to keep' & look* 
out astern and give such a signal to an overtaking vessel, the oveiHal»n 
vessel was not l^d negligent for not giving such a signal when f^e nif^t 



400 


Shifkno and Navioa 


aaot. 2. 
SlC^tions 
for 

Fmentinir 

ColliBioas 

ete. 

Being 

overtaken, ** 


The second paragraph o! this article first appeared in the Sea 
Begulations, 1897. One object of this paragraph was to give vessels 
a plain right to carry a fixed stern light (//). Another object was 
to prescribe the proper screening of a fixed stern light and prevent 
it i&om showing near at hand in the area of a side light (i). 

659. Every vessel, coming up with another vessel from any 
direction more than two points abaft her beam (that is to say, in 
such a position that at night she would be unable to see either of 
that vessel’s side lights) is deemed to bo an overtaking vessel ; and 
notwithstanding any subsequent alteration of the bearing between 
the two vessels, such a vessel has a duty to keep clear of the over- 
taken vessel until she is finally past and clear (A:). 

The general object of the rule is that, when a vessel is able to see 
and ought to see that another vessel is coming nearer to her, and is 
on such a course as may ultimately lead to a position of danger, 
and is yet not in a position to see her lights, then the vessel over- 
taken shall be bound to show a light from her stern ( 1 ), 

The overtaking vessel, if there were no other vessel near her, 
would have the right to alter her course as she pleased, and she may 
have to alter her course for good reason ; and an alteration of her 
course cannot be negligent if she has no means of knowing that 
there is another vessel in front of her. Therefore the duty to show 
a light may apply although the course of the overtaking vessel does 
not cross the track of the other, and even if the lights of the over- 
taking vessel are tjroadening on the quarter of the overtaken vessel ; 
to deny that the rule may a])ply although the lights are thus 
broadening would be to overlook the liberty of action on the part 
of the overtaking vessel to change her course (wi). 

was such that she could be seen at a sufficient distance for the other vessel 
if going at a proper speed to avoid her (The Earl Spencer (1875), 3 Asp. M. 
L. C. 4, P. C.). In Ihe City of BrooMyn (1870), 1 P. D. 276, C. A., when 
on a very dark night the overtaken vessel, when she saw the danger, rang 
a bell and tried to show a light but had not time, the overtaking vessel 
was held in the Court of Appeal alone to blame for too great speed. 

(h) A fixed stern light was in practice often carried by vessels before 
1897. But there were conflicting decisions as to whether this was con- 
trary to the Sea Regulations, 1884. In The Imhro (1889), 14 P. D. 73, it 
was held to be contrary, and in The Stakeeby (1890), 15 P. Ii. 166, not 
contrary. * 

(t) Compare The Palinurua (1887)* 13 P. D. 14, and The Imbro, supra 
(where the stem and the rod fights of a vessel were alleged to have been 
taken for the masthead light of a steam vessel and the red of a sailing 
vesBcd). Even under the Sea Regulations, 1884, the real intention 
in prescribini^ the stern light was to have it so placed that it should not 
be seen in front of the stern (The Fire Qvsen (1887), 12 P. D. 147, 152). 

(k) See art. 24, second paragraph, which first appeared in the Sea 
Reg^ations, 1897 ; see p. 461, post But the meaning of ** overtaking,*' as 
regards the duty of a vessel to show a light to an overtaking vessel, had 
been laid down previously in similar terms (The Main (1886), 11 P. D. 
132, Ud5, 136, €. A. ; The Franconia (1876), 2 P. D. 8, 12, C. A.), the 
alternative and rejected constructions being either that a vessel was onfy 
"overtaken** when the course of the overtaking ship was such that, if itj 
were left unchanged, a collision would ensue (The Main, supra, at p. 135)," 
or that a vessel could be overtaking as well as crossing (The Franconi 
supra, at p. 12). 

(l) The Main, supra, at p. 136. 

Xm) Ibid., at pp, 137, 138. In this case the overtaken vessel % 
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660* A sailing vessel lying-to is bound to show a light under 
this rule, as being an overtaken vessel (n). Even before 1680 , 
when the first paragraph of the rule came in force, a steamer, 
coming to anchor in a place and manner such that her regulation 
lights could not be seen by a sailing vessel which was following and 
ran into her, was held to blame for not giving notice of her position 
to the other vessel (o). Similarly, when u vessel cast off from 
her moorings in a river and placed herself partly across the fair-way, 
so that her regulation lights could not be seen by vessels coming 
up astern of her, it was held that she ought to have given proper 
warning to such vessels of her position ; and a service lantern hung 
over the rail was held not to be suflicient warning (p). 

561. Overtaking seems to imply three conditions — greater speed, 
similar heading within a wide range, and a degree of nearness ((j'). 
As regards beading, it is difiicult to say that one vessel is overtaking 
another if she is steering to cross the other’s course about astern at 
right angles from a distance at which she cannot see the side lights 
of the other ; and still more difficult, if she is steering a course more 
divergent to pass about astern. In such circumstances therefore 
the duty to show a light, if necessary, to a vessel approaching from 
a position in which the side light was shut out (r) would be a 
matter of good seamanship and not of this rule. 

562. The duty to show a light arises under this rule, as already 
indicated, when a vessel ought to see that an overtaking vessel is 
approaching her, and is on such a course as might ultimately lead 
to a position of danger (s). The light must be shown at a reason- 
able time before the overtaking vessel is brought into a position of 
danger, in order that she may know where the other ship is and so 
avoid risk of collision (t). Whether it has been shown within a 
reasonable time is a question for the nautical assessors, and must 
depend on the facts of each case (?^). The duty does not arise till the 

held by the Court of Appeal to have infringed the rule, by not showing a 
light astern, though she saw the overtaking vessel 3 points on the quarter 
aud the overtaking vessers green light broadened to about 6 or 7 points 
on that quarter, the overtaking vessel afterwards wrongly hard-a-porting. 
In The Beiher ^881), 4 Asp. M. Iv. C. 478, it was held that, as the overtaking 
steamer first showed her green light and then shut it in and opened her 
red on the starboard quarter of the overtaken vessel, and was thus in a 
position to pass clear, there was no necessity for the overtaken vessel 
to show a flare under this rule, because she had a right to assume that the 
steamer had seen her. Bat on this point The Beiher (1881), 4 Asp. M. L. C. 

^ 478, was overruled by The Main (1886), 11 P. D. 132, C. A. 

(n) The Beiher, supra ; The yostre Padre (1880), Pritchard’s Admiralty 
Digest, 3rd od., p. 244. 

(o) The Philotaxe (1877), 3 Asp. M. L. C. 512. 

(p) The John Fenwick (1872). L. R. 3 A. A E. 600. 

(q) As regards nearness, see The Main, supra, at p. 138. 

(r) This mity seems to be implied in The Main, supra, per Lord Eshbs^ 
M.*R., at pp, 136, 138. 

6* (s) The Main., supra, at p. 136. 

^ (0 /bid., at p. 139. . .. 

l(<a) Ibid, ; and see The Pieton, [1910] P. 46, 49 (a decision upon 
n Regulations, 1807, art. 9 (d) (2), “sh.^11 also, on the apjproaoh of . . . 
^tor vessels, show ... a white flare-up light ... in sumcient time to 
pwent collision **)« 
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overtaken veesel tias had an opportpnity of aeoing that thQ Q^er 
vessel is in a position to need tlie light (a)> 

563. Tho burden of proof under this rule lies in the firjat place 
on the over taken vessel which complains that she has been run 
down ; she must prove that she has shown the light properly. If 
she does not show proper lights it is almost inevitable to find t^at 
she is in the wrong. The other vessel is bound to keep a good 
look-out, and the duty of giving affirmative evidence of it lies with 
lier owner at the trial. But if those on a vessel do not see a light, 
that does not show conclusively that they were not keeping a good 
look-out (?>). 

664. When there is no fixed stern light on the overfcakep vessel 
this rule, if taken literally in its most limited sense, would be satisfied 
by showing a light once at the extreme distance at which it could be 
seen. But tlio rule is to be read in a businesslike sense, so as to 
bring about the result intended (c). If a vessel shows a flare or 
intermittent light, she ought to continue to show it trom time to 
time, because it is intermittent (d) ; and she should go on showing 
it from time to time, so long as she continues to be overtaken ; it 
is not sufficient to show it once, for two minutes, nine or ten minutes 
before the collision. The rule is framed to guard not merely 
against the defects of men's sight, biit of their minds and atten- 
tion (e). The vessels may be in such a ppsitiop that if the flare 
is shown once it ought to be seen that once, but the question whether 
the overtaking vessel ought to see one flare depends upon the posi- 
tion of the two vessels both as to bearing £^nd distance^/). On the 
other hand, as agamst thp overtaking vessel, if she has seen a flare 
once, it is not true in every position ot the vessels that she need 
not take any notice of it because it is not repeated (^). 

If no proper light (/i) is shown, and the overtaken vessel alleges 
that the other vessel ought to have her hull or sails in time 
to avoid collision, the burden of proving this lies upon her ; it may 
be that the hull and sails of a sailing smack, even on a clear night, 
will not be visible at thirty yards (t). 


(а) The Main (1886), 11 P. D. 132, 136. C. A. 

(б) The Baaseit Bound (1894), 7 Asp. M.'L. C. 467, 468, 0. A. 

(c) Ibid,, at pp. 408, 469. 

id) Ibid., at p. 469. . 

(6) The Eaaequibo (1888), 13 P. D. 61. 

if) The Baaaeit Hound, supra, at p. 469. 

ig) Ibid., at p. 469 (if one vesiol was a quarter of a mile ahead of tfie 
other, as a matter of practice it would bo said that if the overtaking 
vessel kept a proper look-out she must have seen it. But if the flare is 
shown at a very great distance, although ahead, and could be seen, it is 
not true that it must be negligence not to have Seen it). 

{h) A binnacle light is not a proper light to show by hand even fpr a 
time, because of the small scope of li^t visible from it and for other 
reasons (2'he Patroclus (1888), 13 P. D. 64). And before 1897, when fhe 
second paragraph of the rule was introduced, it wm held that the fact thah 
the reflection from a binnacle lamp would pass through a pane of glas4 
in the after-part of the deck-house and be visible astern to overt wn|p 
vessels was not a compliance with the duty to show a light under tberutol 
see Tho BreadMane (1881), 7 P. B. 186. 

(i) The BaaaeU Hownd, supra, at p. 469. 
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696 - Article 11 of tho Boa Begnlations, 1910, ia as folloTrs s— *• 

A. f II W»«lltthms 

.irttrle 11, fyf 

A Vessel und^r 160 feet in length, when at anchor, Preyeflttltf 
Bliail carry forward, where it con best be seen, bat at a CoUieloiiB 

height not exceeding 20 feet above the hull, a white light etc. 

in a lantern so constructed as to show a clear, uniform, — j 

and unbrokeh light visible all round the horizon at a Article ll. 


distance of at least 1 mile. (1860) (k) 

A vessel of 150 feet or upwards in length, when at 
anchor, shall carry in, the forward part of the vessel, at a 
height of not less than 20, and not exceeding 40, feet above 
the hull, one such light, and at or near the stern of the 
vessel, and at such a height that it shall be not loss than 
16 feet lower than the forward light, another such light. 

(1807) 

The length of a vessel shall be deemed to be the length 
appearing in her certificate of registry. (1897) 

A vessel agrourid in or near a fairway shall carry the 
above light or lights and the two red lights prescribed by 
Article 4 (a). (1807) 

566. One object of the Eegulations as to anchor lights is to let object of the 
other vessels which are under way know that the vessel showing i^cff'dations 
such a light is not under way, like a vessel showing the side lights, 
so that they may direct their course accordingly and need not give 
her such a witie berth (/). 

When it is the duty of a vessel to carry an anchor light, no 
excuse such as that of taking down the lamp to bo trimmed can be 
admitted (y/?)- 

(k) The first general regulation as to anchor lights was made by the 
Admiralty Kegmations as to Lights, 1848, which ordered that steam 
vessels should exhibit when at anchor a common bright light. This was 
repeated in the Admiralty Notice respecting Lights, 1852, which also 
ordered that sailing vessels at anchor in roadsteads or fair-ways should 
exhibit a constant bright light at the hiasthead, when there were no local 
regulations for other lights. By the Admiralty Notice respecting Lights 
and Fog Signals, 1868, revoking the last regulations, a regulation was made 
in much the same terms as the first paragraph of art. 11 ; oxcopt that 
the regulation was applied to all sea*going vessels ih roadsteads or fair- 
ways, and that, besides Stating that the light was to be visible for at 
least one mile, it was prescribed that it should be in a globular lantern of 
8 inches in diameter, and the words “ under 150 feet in length *’ were 
not inserted. In the Sea Regulations, 1863, art. 7, the regulation 
remained in practically the same terms as before, except that it applied 
to ships, whether steamships or sailing ships. In the Sea Regulations, 

1879 and 1884, the regulation (art. 8) remained practically the same. 

In the Sea Regulatiens, 1607, art. 11, the first words of the regula- 
tion were altered to “ A vessel, under 160 feet in length,** and “ forward ** 
we 0 added after carry,*' and the direction as to the shape and size of 
lahtenl Was dropped j and the other paragraphs of the regulation were 
then added. As to the regulations cited, see Table in Appendix, post ; 
and as regards the old cases before 1848 as to the duty of a vessel at anchor 
in a fair-way to carry a light, see under art. 1, note (1), p. 370, ant«. 

(f) The Bek (1869)* L. Ri 2 A. & E. 360, 353 ; compare The Louisa v. 

The City of Paris (1864), Holt (adm.), 15, where a tug coming down a 
^ei was held to blBihe fbr carrying her side lights so impioperly placed 
that the dp-Cbmlng steamer was misled into thinking that she was at 
anenor. 

(») The 0. M. PeUrntti The Lo/num (1S79). 2 Aap. M. L. C. 94, P. C . ; 

TM iirMMte (1901^)^ 22 T. L. B. 146, C. A. (toipedo-boat delltioyer 
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“ At anchor.” 


567. The expression at anchor ” is not defined by the Begnla- 
tions, but it is a nautical phrase which is well understood (n). .. A 
vessel is at anchor when she is held in a berth by her own anchor 
or anchors, or something equivalent to an anchor ; and also when 
she is fast to moorings which are secured by an anchor or anchors, 
or something equivalent (o). 

First, as regards a vessel riding by her own anchor. The true 
criterion as to a vessel being at anchor in these circumstances 
is whether she is “ holden by and under the control of her 
anchor ’* (p), which seems to mean, as regards a vessel coming to 
anchor, that the vessel must be held by her anchor and also 
that her anchor must be in the ground and must be holding. 
When a vessel is coming to anchor, the side lights ought to be 
taken in and the anchor light put up immediately the vessel is 
brought up by her anchor ; and a vessel may be to blame for a 
collision if those on board wait an appreciable time before doing 
these things (q). A vessel ought to have her anchor light up as soon 
as she is held by her anchor, and while she is swinging round to it (r). 

A vessel which is getting up anchor continues to be “ at anchor 
as long as her anchor holds (i#), even if she is being towed up to her 
anchor by a tug(0 ; but the tug towing her is not herself at anchor 
and ought to carry the undor-way lights (a). 

A vessel which has her anchor down for anchorage purposes, 
but is not held by it, is not ** at anchor ” (b). And it is still clearer 
that a vessel is not at anchor ** if she is using her anchor to help 
her on her course ; for instance, a barge dredging down a river with 
her anchor down to check her way (c). If a vessel is riding 
head to wind in a gale with only her anchor chains out, she is wrong 
to carry an anchor light, which is misleading, and ought perhaps 
now to carry the two red lights (d). 

having no mast to carry an anchor light at the proper height, according 
to the King’s Regulations, carried her anchor lights only 5 and 6 feet 
above the deck, ^ere they might be obscured ; the action of those who 
sent the ship to sea in such a condition was held to bo negligence). 

(n) The Vunelm (1884), 9 P. D. 164, 171, C. A. 

(o) Ibid,, at p. 171. 

(p) The Esk (1869), L. R. 2 A. & £. 350, 35.S. 

iq) The Wega, [1895] P. 160, 159, 160. 

(r) The Wega, supra. * 

(«) The Esk, supra. In this case the vessel getting up anchor was found 
not to be holden by it, and (io was hold not to be “ at anchor.” 

(f) The Bomcmee, [1901] P. 15. 

(a) Ibid. In The Devonian, [1901] P. 221, C. A., a tug in the 
Mersey was 'connected by a hawser with a vessel in order to hold her up 
against the tide if her anchors dragged. By the Mersey rule the tug, 
being attached for Die purpose of towing ” a vessel, was bound to carry 
two white lights and the side lights. The tug earned only one white 
light, and was hold to have broken the rule. 

(h) The Esk, supra. But a vessel dragging her anchors has usually 
kept up her anchor l^hte, and has not hitherto been blamed for it in the 
Admiralty Court. The anchor light may perhaps be justified in <the 
circumstances as the least misleading light. 

(c) The Indian Chief (1888), 14 P. 1). 2^4. This case was before under 
way had been defined in the Sea Regulations, and the barge was 
held to be neither ** at anchor nor ” under way,'* but it would seem that 
now such a vessel would be held to be " under way." 

Id) The Faedrelandet, [1895] P. 205, C. A. In The Buckhurei (1881), 
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It ia not necessary for a vessel to have an actual anchor down» 
in order to be at anchor ” ; for instance, a vessel is ** at anchor ’’ Begnlatfona 
when she is brought up by dropping overboard a heavy stone, as 
some fishing boats do (e). 

Secondly, a vessel is at anchor ” when she is fast to moorings, 
though she has no anchor of her own down ; and this is so if the 
moorings are not fastened by an anchor, but by something else 
equivalent to it (/). 

Some further light is thrown on the expression ** at anchor *’ by 
the definition of “ under way '* in the preliminary article, namely, 
that a vessel is under way when she is not at anchor, or made fast 

to the shore or aground (<j). It follows that in no case when a vessel 

is “ under way (/t) can she be at anchor. On the other hand, in 
exceptional cases a vessel may be ** at anchor as well as made 
fast to the shore or aground, but ordinarily a vessel which is in one 
condition is not in the other, which is doubtless the reason why 
these conditions are stated as alternative in the definition. 

688. An anchor light which is hung on the fore shroud of the Lfghta. 
fore rigging 72 feet from the stem of a vessel 313 feet long is well “in the 
before amidships and is in the forward part of the vessel ’* (i). 

An anchor light which is hung on the fore shroud of the main » 

rigging at 100 or 120 feet from the stern of a vessel 155 feet long thestern.^^ 

is not carried ‘‘ at or near the stern ; and it was held that the 
owners of the vessel in default had failed to make out that the light 
as actually shown ought to have been seen by those on the other 
vessel (k). 

6 r. D. 152, a sailing ship in a gale, having parted from her anchors, drove 
before a gaie with her anchor light up across the sands and into a brig 
lying at anchor in Penarth roads. The court found that it would have 
been misleading for tho sailing ship to have put up her side lights, and also 
that the non -carrying of the side lights or the three red lights could not 
have contributed to the collision, i^hioh was an inevitable accident. The 
court did not decide whether she ought to have carried the three red lights 
or not. 

(e) The JDiinelm (1884), 9 P. D. 164, 171, C. A. 

(/) The Dunehrif supra, at p. 171. 

(^) Compare The City of Seattle (1903), 9 Canadian Exchequer Reports. 

1 46 (vessel moored to a wharf with her bowsprit projecting 20 feet beyond 
tho end of the wharf is not “at anchor” within art. 11); The Turquoise, 

[1908] P. 148 (vessel moored stem and stern outside another vessel at a 
wharf was held not to bo “at anchor” within this article, and was not to 
blame for not carrying an anchor light, it not being the custom for vessels 
lying there to carry the light); The Titan, The Hambler (IdOQ), 10 Asp. 

M. L. C. 350 (it appears that a vessel lying moored to a pontoon which is 
connected by a bridge with the shore is not really at anchor) ; The SL 
Auhin, [1907] P. 60 (a dumb barge, fastened only by her headfast to the 
side of another barge, which was alongside a steamship moored at a tier 
in a river, so that tne dumb barge could swing out across the fairway, 
was held not to be “at anchor or moored” within the Thames rule, so as 
to be bound thereby to carry an anchor light. But the dumb barge was 
held to blame for not, as a matter of good seamanship, having a man 
on board with a light ready to show to an approaching vessel while the 
barge was swinging across the fair-way). 

(A) As to cases of vessels under way, see p. 378, ante. 

(i) The Philadelphian, [1900] P. 262, C. A. 

(A) S,3. **Qannet** (Owners) v. 8.8. **Algoa^' (Owners), The ‘‘Oannet,** 

[19Q0J A. C. 234. 
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A vessel etrin/jing to her anchor in a river was held not to have 
performed her duty under a local rule to exhibit a globular light 
visible all round the horizon in the forward part of the vessel, and at 
or near the stern “ another such light,” when the light at the stern 
was a masthead light showing only over twenty points of the 
dbmpass, and would not afford proper notice to vessels going up 
or down ( 1 ). 

569 . A vessel proceeding ahead through mud at a speed of about 
a knot an hour with her engines working full speed ahead, and 
sometimes full speed astern to clear the propeller from mud, is not 
“ aground ” within this article (?«). 

570. means a clear passage-way by water. Whenever 
tiiete is ati open navigable passage used by vessels proceeding up 
and down a river or channel, that may be said to be a fair-way (n). 

671. Article 12 of the Sea Regulations, 1910, is as follows : — 

Article 12. 

Every vessel may, if neeesaary in order to attract 
attention, in addition to th<j lights which she U by these 
Buies required to carry, show a flare-up light or use any 
detonating signal that cannot be mb taken for a distress 
signal. (1897) 

672. Ships generally, therefore, before 1897 (a), could only show 
^JlfThTWega, [1895] 

(wi) Thh Bellanoch, [1907] P. 170, 174, 0. A. ; on appeal on another point, 
[1907] A. C. 269. Compare Tlte Turtmoue, [1908] P. 148 (a vessel was 
lying where she would ground on mud at low water, but would float at 
high water, and was held near high water not to be “ aground in or near 
a lair-way ** within this rule); and compare The Bitmia, [1912] P. 186 
(art. 11 does not apply when thb Thames Rules, 1898, art. 30, ax>plies). 

(n) The Blue Bell, [IflO.'SI P. 242, 246. Jn this case a vessel anchored 
in Sea Beach of the rivbr Thames, fnside the buoys marking the deep-water 
chaifflej, and in a part of the river used by vessels of moderate draught 
was held to be “ in the fair- way ** within the local rule, and bound lo ring 
her bell in fog. Atid a vessel wliich had got out of the profier course 
down the river in thick weather, and was lying at anchor inside the 
Mussel bank in Long Beach of Ihe river Medway, was held to be at 
anchor ** in the fair-way** within the loCal rule, and bound to ring her bell 
in fog (The Ctviha Boat 147, [1909] P. 36); compare The Turquoise, 
supra (a fishing vessel, lying riioored outside another vessel at a wharf 
in an artificial Waterway, where vessels had to lie to discharge fish 
cargoes, Was held not to be agrbund ih br near a fair- way *’ within this 
articlb, her “fast in a fair-way'** within tlie local bye-law). Even before 
1897, wheri these lights were first prescribed for a vessel aground in or 
near a fair-w^y, it was held that those in charge of such a vessel at night 
were bound, in the absence of any regulation, to take proper measures to 
^prise other vessels of her position (The Industrie (1871), L. R. 3 A. & 
E. 303, 308). And when a vessel ran aground in the Clyde, and lay across 
the fair -way partly submerged and hung an anchor light over her stern, 
and a second vessel came into her, being misled by the light into thinking 
she ijoold pass inside the first vessol, it was held that the first vessel was 
botind to adoprt eve'fy reasonable means in her power to warn ot^gr 
vessels in order to prevent them rqhning iflto her. and that the single 
light shown was not suffioieht, ahd that she ought to haVe kept a better 
look-out and used other means besides the lights to warn other vessels 
timeously (Ktdson v. Me Arthur (1878), 6 B. (Ct. of Sess.) 930). 

(a) Ships generally, before 18]97, had no express permission to show 
any other than ihe rsgolation lights, but by of the Sea Regulations, 1863, 
art. 9, fishing vessels and open boats, and again by the Sea Regulations, 
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a flace at the risk of being mistaken for a, fishing vessel qr an ov8r<> 
taken vessel, and of being responsible for a epnisipi} arising fropi 
the mistake. This article removed the risk» so t^at a fiare copld be 
shown freely in order to attract atteutiop, and the practice was thi^e 
made conformable to the law. The expresp permiBsiqn to use a 
flare was the more necessary under the Sqa Begulations, 18£t7 and 
1910, because the prohibition of unauthorised lights wns made 
to some extent more strict in those Be^ulations, no other lights 
which might be mistaken for the prescribed lights being avowed 
to be “ exhibited ** {h). 

573 . The distress signals are stated in article 81. The words 
“ detonating signal ’’ are not used there. The distress signals in 
article 81, for which detonating signals which are allowable must not 
be able to be mistaken, are a gun or other explosive signals fired at 
intervals of a minute. 

674 . Article 13 of the Sea Regulations, 1910, is as follows : — 

Article 13. 

Nothing in those Rules shall interfere with the operation 
of any special rules made by the Government pf any 
nation with respect to additional station and signal 
lights for two or more ships of war or for vessels sailing 
under convoy, or with the exhibition of recognition signals 
ado])ted by shipowners, which have been authorized by 
their respective Governments and duly registered and 
published (o). (1860) 


1884, art. 10 (e), fishing vessels and open boats in certain Europe^ 
waters wore allowed to use a flare in addition to their regulalion liahts. 
IJnder the Sea Regulations, 1863, by art. 2, no other light than those 
specified was allowed to bo carried, though by art. 20 nothing in the 
rules was to exonerate any ship from the consequences of any neglect 
to carry lights or neglect of any precaution required by the ordinary 
practice of seamen or by the special circumstances of the cose. Under 
these Regulations it was lipid that a vessel placing herself acfoiss the fair- 
way of a river, so that her regulation lights oowld not be seen by vessels 
coming up astern, ought to have shown a special light as a warning (The 
John F&nwiek (1872), Ij. R. 3 A. & £. 500). Under the Sea Regulations, 
1884, the two articles last referred to remained in practically the same 
term^i and by a new art. 11 a sliip being overtaken was required to 
show from her stem a white light or flare. A ship which was not being 
overtaken, but which showed a flare to a steamer approaching her star- 
board side, was held not thereby to have infringed these Regulations, oq 
the ground that art. 2, which forbade any other lights tp bp “ carried,” 
referretl to fixed lights, and did not mean that no other light shoqld 
** shown.” In this case the Trinity Brethren stated that a general praptice 
existed among seamen to show a flare if circumstances made it judicious. 
The court intimated, however, that it would always be a question depending 
on the ciroumstances as tq whether the showing of the flare waiia ealputatpd 
to mislead, as if this was so, and an accident happened iu consequence, the 
blame must be attributed to the vessel showing it ; and that as flares 
had to be shown by fishermen and overtaken yessels, a vessel seeing a 
flare had to consider whether the vessel was a fishing vessel or an overtaken 
v&sel or not {The Merchant Prince (1885), 10 P. D, 130). 

(b) See art. 1, p. 379, ante ; and compare the express permission in srt. 9 (l)» 
p. 306. ante, for pther lights to be used by fishing vessels, and in art. )3 
for certain lights ordered by the Government of a nation, and for 
recognition signals, 

(c) The first part of this article is in the same terms as tho 

tions, 1880 and 1884, art. 06, with the anbstitutipp pf “veSWls’’ for 
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575. Ships belonging to His Majesty are not bound by the 
Sea Begulations, 1910(d). But ships of His Majesty’s NaVal^ 
Service are bound by the King’s Regulations and Admiralty' 
Instructions, which contain precisely the same articles (^) ; and 
there are in addition certain special lights and signals used 
by ships of His Majesty’s Naval Service only, as contemplated 
by this article (/). The result is that as the Regulations which 
bind the ships of the Royal Navy and merchant vessels are in the 
same terms for all practical purposes, the navigation of each 
must be conducted as if the Regulations, together with the excep- 
tions in article 27 as regards special circumstances, which apply 
to both, were the same (< 7 ). Therefore when a ship of the Royal 
Navy and a merchant vessel are mana?uvring for each other, if 
either vessel disobeys an article of the Regulations binding on 
her, it is a neglect of good seamanship and navigation, and if such 
negligence causes or contributes to the collision, in the one case 
the owners of the merchant vessel, or in the other the oflicer 
responsible for the navigation of the ship of the Royal Navy, will be 
held liable (h)> 

676. So also ships of war of foreign nations, when they have sub- 
mitted themselves to the Admiralty Court, have, it seems, always 
consented to be judged by the Regulations applicable to merchant 
ships (i). 

677. If a shipowner desires to use for the purpose of a private 
code any rockets, lights, or other similar signals, he may register 
those signals with the Board of Trade, and that Board will give 
public notice of the signals so registered in such manner as it 
thinks requisite for preventing those signals from being mistaken 
for signals of distress or signals for pilots (k). The Board may 
refuse to register any signals which in its opinion cannot easily 

ships’* in the phrase ^Wesaels sailing under convoy.” The latter part, 
as to recognition signals, was introduced in 1897. As to the need for the 
special permission granted by this article, see under art. 12, p. 406, ante. 

(d) M. S. Act, 1894, a. 741. His Majesty’s ships were not bound by 
the collision regulations in M. S. Act, 1854 (17 & 18 Viet. 0 . 104), as. 29G, 
297, or by the Sea Regulations, ISOU {H.M.S, The Topaze (1864), 2 
Mar. L. C. 38). 

(a) See King’s Regulations and Admiralty Instructions, 1906, as amended 
1911. art. 1035. 

( f) Ibid., arts. 1036, 1040 etc. ; and see H.M.S. Sans Pareil, [1900] 
P. 267, 272, C. A. 

(j?) E.M.Sb ^ans Pareil, supra, at pp. 272, 281, 285, 288 ; compare 
H.M.S. Supply (1865), 2 Mar. L. C. 262 (those on board a soiling vessel 
approaching a steamer within risk of collision may expect, though for 
different reasons, the same course to bo adopted by the steamer, whether 
belonging to His Majesty or otherwise). 

(li) H^M.S. Sans Pareil, supra, at p. 273 ; followed in The Etna, [1908] 
P. 269, 281 ; compare The St. Paul, [1909] P. 43, C. A. 

(i) The Lard Byron (1879), cited to this effect in 1 Maude and Pollocjc, 
Law of Merchant Shipping, 4th ed.. p. 607, note (k). And wh^ 
such a ship has submitted to the juiisdiotion of the Admiralty Court, 
the foreign Sovereign has been ordered to mve security for damages to 
a defendant who counterclaimed (TAeJ^ewbadie (1886), 10 P. D. 33', C. A.); 
and BO also a foreign Government has been ordered to give security for 
costs {Costa Jtioa BepubUc v. Erktnger (1876), 3 Ch. D. 62, C. A.), 

{h) M. S. Act, 1894, a. 733. 



Part XI.—Couisions. 


m 

be dietin^ished from signals of distress or signals for pilots (1). >< 

When a signal has been thus registered, the use of it by any person Begntatiotis 
acting under the authority of the shipowner in whose name it is Aht 
registered does not subject any person to any fine or liability under 
the Merchant Shipping Act, 1894, for using or displaying signals 
improperly (m). Jzl 

578. Article 14 of the Sea Regulations, 1910, is as follows : — Article 14. 

Article 14. 

A etpam vessel proceeding under sail only, but having 
her funnel up, shall carrv in daytime, forward, where it 
can boat bo seen, one black ball or shape 2 foot in diameter. 

(1897) 

579. By the preliminary article (n) every steam vessel which is steam vessel 
under sail and not under steam is to be considered a sailing vessel, 

and every vessel under steam, whether under sail or not, is to be 
considered a steam vessel. Accordingly, when a steam vessel is 
under sail, other vessels are lx)und to manoeuvre for her as a steam 
vessel or as a sailing vessel according to whether she is under steam 
or not. Before 1897 other vessels had to determine as best they 
could the often difficult question whether such a vessel was under * 
steam or not. Now it is the duty of such a vessel, if she ought to 
be treated as a sailing vessel, to indicate this by the special signal 
in this article. 

A steam vessel sailing without steam and hove-to is in all 
probability “ under sail,” within the meaning of this article, just as 
a sailing vessel when hove-to was considered to be '' under sail” 
within the Admiralty Notice respecting Lights, 1852 (o). 

580. Article 15 of the Sea Regulations, 1910, is as follows : — Article 15 . 

Abound- Signals for Fog, etc. 

Arhrle 15. 

All signals prescribed by this Article for vessels under 
way sli^l be given : 

1. By ** steam vessels ” on the whistle or siren. (1897) 

2. By “ sailing vessels and vessels towed on the 

fog-horn. (1897) 

The words ” prolonged blast*’ used in this Article, 
shall mean a blast of from 4 to 6 seconds* duration. (1897) 

A steam vessel shall be provided with an efficient 
whistle or siren, sounded by steam or some substitute 
for steam, so placed that the sound may not bo intercepted 
by any obstruotion, and with an efficient fog-horn, to^ be 
Bounded by mechanioal means, and also with an efficient 
bell (p). A sailing vessel of 20 tons ^ss tonnage or 
upwards shali be provided with a similar fog-horn and 
bell. (1880) 

(1) M. S. Act, 1894, 8. 733. 

Am) Ibid. 

(n) See pp. 373, 374, ante. 

(o) The City of London (1867), Sw. 246, 300, P. C. 

(p) Here the following note is appended in the Soa Regulations 
scheduled to the origiDal Order in Council of the 13th October, 1910: — 

** In all cases where the Rules require a bell to be used a drum may be sub- 
stituted on board Turtoh vessels, or a gong where such articles are used 
on board small sea-going vesseli.** 
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In fog, mist^ falling snow, or heavy ram-stornis, whether 
by day or night, the Bignals described in this Article 
shall be used as follows, viz. : — 

(a) A steam vessel having way upon her, shaU sound, 

at intervals of not more than 2 minutes, A pro- 
longed blast. (1880) 

(b) A steam vessel under way, but stopped and haviug 

no way upon her, shall sound, at intervals of not 
not more than 2 minutes, 2 prolonged blasts, 
with an interval of about 1 second between them. ( 1897) 

(c) A sailing vessel under way shall sound, at intervals 

of not more than 1 minute, when on the star- 
board tack one blast, when on the port tack 
two blasts in succession, and when with the wind 
abaft the beam three blasts in succoBsion. (1880) 

(d) A vessel, when at anchor, shall, at intervals of not 

more than 1 minute, ring the bell rapidly for 
about 5 seconds. (1880) 

(c) A vessel, whed towing, a vessel employed in laying 
or in picking up a telegraph cable, and a vessm 
under way, which is unable to get out of the way 
of an approaching vessel through being not under 
command, or unable to mancBUvro as required 
by these Rules shall, instead of the signals 
prescribed in sub-divislOns (a) and (c) of this 
Article, at inter viils of not itiore than 2 minutes, 
sound three blasts in succession, viz.: one pro- 
longed blast followed by two short blasts. A 
vessel tbwed may give this signal and she shall 
not give any other. (1807) 

Sailing vessels and boats of less than 20 tons gross 
tonnage shall not be obliged to give the above-mentioned 
signals, but if they do not, they shall make some other 
eAcient sound-signal at intervals of not more than 
1 minute {q), (1897) 

581 . The first general regulations as to fog signals were made 
in 1858 (r). The Sea liegulations, 1863 (5), directed steamshii^s 
** under weigh ” to use a steam whistle, sailing ships under weigh 
to use a foghorn, and both when “not under weigh ” to use a bell, 
at least every five minutes. In the Sea Eegulationa, 1880, article 12 
was in much the same form as the several paragraphs ot the present 
article which have that year marked against them; the chief 
differences, which were made in 1887, are the addition of the wordt> 

(g) Here the followidg hot8 ia. appended in the Sea Regulations 
scheduled above : — “ Dutch stedin pilot-vessels, when engaged on their 
station on pilotage duty in fog, mist, failing snow, or heavy rain-storms 
are fbquired to make at •intervals bf 2 minutes at most one long blast 
with the siren, followed after 1 second by a long blast with the steam 
whistle and again alter 1 second by a long blast on the siren. When 
not engaged on theft station on pilotage duty, they make the Same signals 
as other steamships.'* 

(r) By the Admiralty Notice respecting Lights and Fog Signals, 1858, 
which directed steam vessels under way, and sailing vessels under way and 
on the port or starboard tack, to sound certain fog signals once at least every 
five minutes, but which provided no fog signals for a vessel at anchor. 
Long before any general regulations as to fog signals had been made, 
foghorns or other means of making a loud Sotmd in fog were in use on 
board vessels; and in 1853 it was held to bo negli^nce on the part of 
a sailihg vessel in a fog not to givo notice by sounding a foghorn, when 
a steamer came in sight, at a distance of three or fotU cables* length {Tht 
‘•Oamifi »* (1803), I Bco. dc Adi 91). 

(s) By art. 10. 
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** of 20 gross tons or upwards " after > * ailing yesse),” and of tha 
words '* heavy rain-storms ’’ after " snow,” and that the interval of 
time between the fog signals both of a sailing vessel under way 
of a vessel at anchor has been altered from two minujbes to one 
minute (t). 

682 . Judicial notice has often been taken of the difficulties which 
may prevent those ou board a vessel hearing the fog signals of 
another vessel, even though they are keeping a good look-out. The 
vagaries of sound in a fog are of the most astonishing character ; 
sometimes where a whistle has been given which it was calculated 
would be heard at four or five miles, it is not heard at a distance 
beyond a couple of cables' length (a). This particularly applies to 
foghorns, which are not heard at any very great distance ; and in 
their case there is always this to consider, that wbon a steamer is 
sounding her fog whistle, she may drown the sound of a foghorn 
sounded near her (fc). The fact that the sound of a foghorn sounded 
on board one vessel does not reach the ears of those on board a second 
vessel approaching her is not sufficient to override crediblo evidence 
of witnesses from the first vessel that it was being properly 
sounded (c). And it is impossible to infer from the fact that a 
whistle is not heard in a fog that there is an inefficient look-out on 
the vessel which does not hear it (d). A vessel is not necessarily in 
fault for not hearing the fog signal of another vessel, even when at 
anchor, until too late to avoid her, even if no special reason can be 
given for this ; but in such circumstances the collision may be an 
inevitable accident (e). On the other hand, the fact that fog signals 
are found to have been regularly sounded, and are admitted not 
to have been heard, may be sufficient in the circumstances to 
justify the finding that the failure to hear was due to a bad 
look-out'(/ ). It appears proper to ask the nautical afleessors in such 
a case whether it was impossible or highly improbable in the cir- 
cumstances that those on board the vessel, if keeping a good look-out, 
should have failed to hear the fog signals of thp other vessel before 
they did (g). A vessel which has neglected tip sou][}d fog signal^ 
cannot be allowed to say that they would not have been heard (k). 

It has been held that a steamship proceeding in a fog in 
certain circumstances ought to have a double look-out forward (t). 


(0 The Sea Regulations, 1884, art. 12, was in the same terms as the 
Sea Regulations, 1880, art. 12; and the Sea Regulations, 1807, art. 15, 
was in same terms as the present art. 15, except that in the present 
article a note as to Dutch steam pilot vessels has been added; sec note (g), 
p. 410, mte. 

(а) The Rosetta (1888), 6 Asp. M. L. C. 3ip. 

(б) The Merthyr (1808), 8 Asp. M. I^. C. 475, 476. 

(c) The Campania, [1901] P. 289, 292, C. A. 

(d) The Rosetta, supra ; The Merthyr t supra ; The Zadok (1863), 9 P. D. 
114. 


(e) The Nador, [1909] P. 300 (inevitable accident : steamsbip under way 
arid vessel at anchor); The ** Marpesia" (1872), L. R, 4 Pi C. 
(inevitable accident : two sailing vessels approaching each other and coming 
into sight at a distance of about 200 yards). 

(/) The Curran, [1910] P. 184. C. A. 
ig) The Merthyr, supr^, 

(h) The London, [1904] P. 355, 359. 

(i) The Europa (1850), 14 Jur, 027. 
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On the other hand, in a case where the officers of a steamship t^ere 
keeping a good look-out, the vessel was not held to blame for not 
having a man stationed exclusively on the look-out (A). It is (juite 
as much the duty of a look-out to report fog signals as to report 
lights (1). 

583 . It is a breach of ibis article for a vessel to use a mouth 
foghorn if she has not, but ought to have had, a mechanical fog- 
horn (m ) ; but if her mechanical foghorn breaks down by accident, 
the use of a mouth foghorn may be excused (n). There is no 
express obligation on the master of a vessel to have his foghorn 
oveidiauled by an expert mechanic every time he leaves port, and 
where the foghorn appeared to be right and showed nothing to 
suggest doubt, a master was held not to be negligent either for not 
having sent it for such an overhaul or, where it broke down and he 
could not remedy the defect; for blowing a mouth foghorn instead (o). 

The failure to use a mechanical foghorn may be held not to have 
contributed to the collision (p). 

There is no rule that no other fog signals than those specified 
shall be given, unlike the case of lights (7), so probably in special 
circumstances a fog signal other than those specified may properly 
be given under article 27 or on general principles (r). 


Fog, mist, 584 . There is fog if the thickness of the weather impairs the 
falling BDow.” protection obtained by sight so far as to render it proper to supple- 
ment it by use of the fog signals^^). 


(k) The Bernard Tfall (1902), 9 Asp. M. Ij. C. 300, 302 (tlio stoaiiiahip 
was a vessel of 2,715 tons gross). 

{1) The King (1911), 27 T. L. K. 524. 

(m) The Love Bird (1881), 6 P. D. 80. 

[n) The ChiUan (1881), 4 Asp. M. L. C. 473. 

(0) Fortunato Figari^' (Owners) v. Coogee (Owners) (1904), 29 
Victorian Law Keports, 874, 911, 912. 

(p) National /Steamship Co. v. Merry ^ The Pennsylvania (1870), 23 L. T. 
55, P. C. (whore a steamer was proceeding at an excessive speed and 
wrong orders wore given on board after a barque was siglited, altliougii 
the barque was wrongly sounding a bell instead of a foghom, ac i 
although the foghorn would have been heard farther, yet the failure to 
use a toghorn was hold not to be the cause of tlie vessels coming into the 
position which caused the collisioA, and tho steamer was held alone to 
blame) ; compare Lohnes v. 3.S. Barcelona (1884), 10 Quebec Law Kepoi-ts, 
305 (where a fishing vessel at anchor was sounding her foghorn instead of 
her bell, in accordance with tho universal custom to do so of fishing vessels 
sailing frorn^ Nova Scotia, this ^was held to be no excuse, but the fishing 
vessel was not held liable, on the ground that tho steamer which struck 
her was solely to blame for the oolliBion, either for not seeing or hearing 
the fishing vossel more than one minute before the collision or for not 
taking any precaution to avoid her) ; compare also The “ James Joicey 
V. The Kostrena,'* [1908] S. C. 295. 

(9) See art. 1, which directs that no other lights which may be mistaken 
for the prescribed lights shall be exhibited ; see p. 379, ante. 

(r) Compare The Merchant Prince (1885), 10 P. D. 139, where showing 
a flare was held not to be a breach of the Sea Regulations, 1884. 

{8) The Milanese (1881), Pritchard's Admiralty Digest, 3rd ed., 
p. 251, H. h., per Lord Blackbubn ; compare The Milanese (1880), 
4 Asp. M. L. G. 318, C. A., where there was a conflict of evidence 
as to tho weather, and it was held by Bkbtt, L.J. to be clearly a case 
of fog, as the governing facts were that one vessel was coming to anchor 
for the weather and the other vessel was shortening sail. 



Part XI, — Collisions. 

It is not an infraction of this rule for a vesseh not herself in fog, 
not to sound a fog signal when approaching a bank of fog, but it is 
a neglect of a proper precaution (t), as it is her duty in such circum-* 
stances to sound fog signals to apprise vessels in the fog of her 
presence (u). There is a similar duty to sound fog signals when 
approaching falling snow, though the vessel herself is not in it (a). 
And if a compulsory pilot is in charge when fog signals are not 
being, but ought to be, sounded, the master, or doubtless the other 
officer on watch, ought to call his attention to the fact ( 6 ). 

685. The signal of two prolonged blasts is a very useful signal, 
conveying an almost invaluable piece of information; but it is 
extremely important that it should not be given unless the vessel 
giving it is lying dead in the water (c). She must be absolutely 
stopped, and it is not sufficient that she should have substantially 
no way(d). As this signal indicates that the vessel is stopped, 
those on the other vessel are entitled to act on that assumption (e), 
and to manoeuvre accordingly to go past (/), and a vessel which 
gives it wrongly may be misleading the other vessel. It can usually 
be very easily ascertained, by throwing a piece of paper over the. 
side or otherwise, whether the vessel is stopped or not, and it 
appears to be the duty of the navigating officer to take some such 
step before sounding this signal (< 7 ). Negligence in sounding the 
two long blasts improperly will be immaterial, unless it in fact 
misleads the other vessel (h). 

586. If a vessel hears the two long blasts, and acts as she has a 
right to act upon it, and manoeuvres to go past the other vessel, 
there is a duty upon her to advance with such very great caution 
that, supposing tho other vessel comes into sight very close, she 
shall be able to bring herself up within a very short distance ; and 
a speed of four or live knots on a heavy ship in an extremely dense 

(t) The iV. Strong, [1892J P. 105. 

(tt) The Milanese (1880), 4 Abj;. M. L. C. 318, C. A. But where a vessel 
saw a second vessel approaching in sucli a position that if both vessels did 
not alter they would go clear, and a fog then came on and shut out the 
second vessel, it was held that the first vessel was under no such special 
obligation to wliistle for the second vessel, though the second vessel 
wrongly starboarded and caused a collision (The Oravia (1907), 10 Asp. 
M. L. C. 434, C. A.). 

(a) The St. Paul, [1909]P. 43, C. A. But in this caseit was held that the 
absence of the sound signals on the steamship did not contribute to the 
collision, as the vessels saw each other at a sumcient distance and time to 
enable them with reasonable care to pass each other in safety ; compare 
The Ave (1914), 30 T. L. R. 286. 

(b) The St. Paul, supra, at p. 54 ; compare The Elysia, [1912] P. 162. 

(c) The Castlcveniry (1904), Shipping Gazette, 16th April, 

(d) The Antwerp City (1912), Shimpinq Gazette, 29th January. 

(«) The Matiana (1908), 26 T. L. R. 51, 

(/) The Ca^Ueventry, supra. 

(g) The Bittern (1908), Shipping Gazette, 2nd April. 

(h) In The Castleventn/, supra, and The Maiiana, supra, the vessd 
sounding the two long olasts improperly was held to blame on this 
account. In The Antwerp City, supra, the vessel so sounding was held 
not to blame, as the blasts were alleged by the other vessel wrongly to 
have been two short blasts, and it was held that the misreading of the 
siimal was sufficient to show that it could not have contributea to the 
c^lision. 
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fog was held in these circumstance^ to be excessive (i). Where a 
steamer had heard the two prolonged blasts about ahead, although 
that signal had been wrongly given, she was held entitled to 
manoeuvre by porting her helm (A). 

587. A sailing vessel when tacking must continue to sound the 
signal for the tack she is on until she actually has the wind on the 
other side (1), 

588. Where a vessel was moored in a fog to a ppntpon coiinected' 
by a bridge to the shore, and it was not usual or reasonable for a 
vessel in such a position to ring a bell, and to do so might have 
misled otlier vessels into thinking she was really at anchor so that 
they could pass on either side of her, it was held that the vessel was 
not bound to ring a bell under the local rule by which such a vessel 
was directed to ring the bell “ if and when anchored (m). 


(c). . . ” When 
towiuij.” 


589. Where a steamship was proceeding in a fog under her own 
steam sounding prolonged blasts, and a tug was fast to her by a 
short sco 2 )e to low her when it became necessary to do so, but h^d 
not in fact begun to tow, it was held that the tug was not “ tpwing 
witlim this article ; and it was held that the tug in the circumstances 
was not bound to sound two prolonged blasts under article 15 ^s). 
because, oven if the tug was properly to be regarded as a separate 
vessel, and would therefore be bound by this article to spund 
prolonged blasis, which was doubtful, still it wps less confusing, 
from the point of view of warning to others and safe navigation, 
for the steamship to give her signaUi unaccompanied by any signals 
from the tug (n). 


article 16 . 590. Article 16 of the Sea llegulations, 1910, is as follows ; — 


Speed of Ships to be Moderate in Fog, eio. 

Article 16. 

Every vessel shall, in a fog, mist, falling suqw# or heavy 
rain-storms, go at a moderate speed, havmg careful regard 
to the existing circumstances and conditions. (1863) 

A steam vessel heanng, apparently forward pf her beam, 
the fog-sigqal of a vessel the position of which is not 
ascertained, shall, so far as the cireumstancoa of the case 


(i) The CasUeveniry (1904), Shipping Oazette, 16th April. 

(A) Ibid, 

U) The Oonstesatia (1889), 6 Asp. M. L. 0. 478. 

(m) The jTihia, TJie Rambler (19(f6), 10 Asp. M. L. 0. 350 ; and, ap to 

at anchor,** in art. 11, see ppT. 404, 405, a^te, 

(n) The Sargasso, [1912] P, 192; compare !fhe Joieey^*' 

The ** Kostrena, [1008] S. C. 296 (a steamship with hpr stern canned 
away and her forward compartment filled owing to a collision, but with 
engines and steering gear uninjured so that she was able to proceed and 
man<Buvre slowly, lioisted the two black bplls for a vessel not oimer 
command, but in a fog sounded signaJs of one prolonged blast iinper 
art. 16 (a), instead of along and two short blasts under art. 15 (e). She 
was held not to blamo in respect to her fog signals, first, because she nf as 
under command and ought not to have hoisted the b)ack balls and 
did not come wlthip art. 16 (e); and secpi^dly, oeoause, even if she had 
been bound to sound the special signal under art* 16 (e), the fact that^ it 
was not sounded did not contribute to the collision^ ^hmh wm due to 
the other steamship n 9 i stopping her engines ou hpapng the mg signal 
which was soundeo^l. * 
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Aiimit, stop Angles, and then na^ate tritb oantion Biw. >. 

until danger of ooUisidn is over. ( 1897 ) (a) PngwrutbuMi 

501. A vessel approaching a fog bank ahead of her is not within p 
the tef'ms of this article, but it is her duty under the general rulea 
of good Seamanship to ease ahd go at a moderate speed (b) ; and the etc. 
same applies to a steamer with falling snow ahead (c). But a vessel 
is hot bound to go at a moderate speed if there is no fog ahead but 
^nly in the vicinity, for instance, at a distance on the port bow (d). ° ^ 


692. The words “ having careful tegard to the existing circum- A r^erato 
stances and conditions ” were probably added to make the rule 
Clearer from a popular point of view, since the legal doctrine, that 
moderate speed was not an absolute term but depended on the 
circumstances, existed long before (e). 

The object of imposing moderate speed on vessels is not merely 
that it will lessen the violence of a collision, but also that their 
speeds shall give as much time as possible for making any necessary 
mancBuvres in unforeseen circumstances, for in a fog it cannot 
be told exactly from what quarter the danger may come (/). Also 
each vessel has thus more opportunities of hearing the sound 
signals of the approaching vessel ; a steamer going at slow speed 
has the chance of hearing about twice as many sound signals from 
an approaching sailing vessel as compared with what she would 
hear if going at double the speed (^). And the way of a vessel is 
more quickly taken off by reversing when going at slow speed (/^). 


What is a moderate speed depends on the circumstances Circum- 
and conditions of each case (/), so that what is moderate speed at affSJhnir 
one time is not moderate at another (k). The chief circumstances epced . 
and conditions are the state of the atmosphere, wind, and sea ; the weather ; 
circumstances as regards the place, especially as to whether it is place, 


(a) In the Sea Regulations, 1803, art. 16. it was provided that every steam- 
ship should when in a fog go at a moderate speed. This was altered in the 
Sea RegulatiouS, 1880, art. 13, to ** Every ship, whether a sailing ship or 
steamship, shall in a fog, mist, or falling snow go at a moderate speed.’* 
The Sea Regulations. 1884, art. 13, was in the same words. In 1897 the 
first para^aph of the article Was altered to its present form, and the sebond 
paragraph was added. Long before 1863, however, it was a duty of good 
seamanship to moderate a tesseKs speed in fog (Pejih (1838) 3 Hag. Adm. 
414; Tke Lord Saumaree (1848), 6 Notes of Cases, 600; and see other 
oases cited in Pritchard’s Admiralty Digest, 3rd ed., pp. 222 — 226). 
And a similar duty applied in other circumstances, for instance, when the 
Weather Was squally, rainy, and dark {The Emperor v. The Lady of the 
Lake (1864), Holt (adm.), 202 ; and (1865) in Privy Council, ibid., p. 37). 
Neither this article nor any of the Sea Relations applies to ships in an 
artificial navigable channel terminating in locks, like tno Manchester Ship 
Canal {The Hare, [1904] P. 331). As to what is fog, see under art. 15, 
p. 412; ante. 

ih) The N. Strong, [1892] P. 105, llO. 

(e) The Si. Paul, [1909] P. 43. C. A. 

id) The Bernard Hall (1902), 9 Asp. M. L. C. 300, 802. 

(e) See, for instance. The Zadok (1883), 9 P. D. 114, 117 ; The Bhof 
/1886). 11 P. D. 25. 27, C. A. 

' (/) The Zadok, supra, at p. 116. 

S ) The Campaniat [1901] P. 280, 296, 297, C. A. 

) Ibid. 

(t) Ibid., at p. 202 ; and see the terms of ai*t. 16. 

(k) The Bbor, supra. 
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open sea or narrow^^ters, whether there are difficulties of tide or 
current, and whether it is a place where many vessels are likely to 
be at anchor or under way or not ; and the condition of the vessel 
herself, especially as to whether she is a sailing vessel or a steam 
vessel, and as to her manceuvring power and her likelihood of doing 
damage, and in this connexion as to what is her tonnage, and 
whether she is loaded or light, and if she is a steam vessel, as to 
what is the power of her engines, and as to w^hether she is a paddle 
steamer or a screw steamer with one or more propellers, and 
what her steering gear is and how well she answers to it (Z). The 
facility in handling a steamer, large or small, must be taken 
into account (m) ; and one of the most important considerations is 
how soon the way can be taken off a very large ship (?0- A cargo 
vessel with a full speed of nine or ten knots can and apparently 
should as a rule reduce her speed in fog to about three knots (o). 

As regards the atmosphere, a moderate speed must depend in a 
great measure on whether the fog is sliglit or dense (jo), whether it 
is one through whicli daylight can be seon (q), or whether it is such 
that another vessel can only be seen at a ship’s length, so that it 
may he impossible to see her until a collision is inevitable (r). 

When the place is a narrow arm of tl'.e sea or a river, even if 
those on board a vessel do not hear a whistle, they should contem- 
plate the probability of meeting other vessels, and that in such 
a place vessels w'ould meet almost on the same liue(8). In the 
Tliames, for example, before a whistle is heard, a vessel in a dense 
fog should be brought as nearly as possible to a standstill, so as 
only to be just under command (f). In a narrow channel or current, 
owing to danger from such a condition, it might be necessary for a 
vessel to go at a higher speed (a) ; and on the open sea, where the 
probabilities of meeting another ship are less, the speed need not 
bo as moderate as if a vessel is navigating a narrow channel (i). 

As a rule, at sea in a fog it appears to be proper for a steamship 
while moderating her speed to leave herself with the capacity of 
being properly steered (c). But a fog may be so dense that it is 
not possible to see across the ship, and in that case a vessel will 
probably have to stop her engines (d). And even at sea in a fog as 
dense as it well could be, a steamship, when she had reached a 
proper anchorage, was held ?to blame for proceeding dead slow 

(0 Compare The Beta (1884), 9 P. D, 134, C. A. ; The Elyaia (1882), 

4 Asp. M. L. G. 640, C. A., j>er Cotton, L.J., at p. 544 (the (Question of 
what is a moderate speed might depend on whether a vessel is rapid in 
answering her helmj. 

(m) The Gampaniat [1901] P. 289, 302, C. A.; The Elyaia, aupra, 

(n) The Campama, aupra, 

(o) Ibid,, at p. 297. 

(p) Oceanic Steam Navigation Co, v. Waterford Steamship Co,p Tne 
Oceanic (19Q3), 0 Asp. M. L. C. 378, H. L. 

(g) The Beta, supra, 

(r) The Dordogne (1884), 10 P. D. 6, 10, C. A. 

(#) Ibid, * 

(f) Ibid. 

(a) The Campania, aupra, at p. 303. 

(b) The Dordogne, supra, 

(o) This appears to be the general effect of the decisions ; compare The 
Zadoh (1883), 9 P. D. 1)4, 1)7. 

(d) Compare The Campania, supra, at p. 297. 
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instead of anchoring (e). Still more in a riip', a fog may be so 
thick that it is the duty of a vessel not to get uhder way (/), and if 
under way to come to anchor as soon as possible (g). In a thick fog 
in a river, if there is an opportunity of coming to anchor, and an 
attempt to proceed involves danger to property and possibly to life, 
it is the duty of those who have the control of the steamer to anchor, 
notwithstanding the convenience and urgency of passengers (/^). 
Even a ferry steamer, which proceeds in a river in such a fog, 
takes upon herself all the responsibility of such a course, and her 
owners must pay if by so doing she injures life or property (i). 
Those in charge of a vessel in tow were hold negligent for not 
ordering the tug to stop, when proceeding in a dense fog in the 
river St. Lawrence, when they could not see the river banks (k). 

It has been held that a steamer overtaken by a dense fog, when 
going up river on the flood tide, should dredge up stern first with 
her anchor down, so that she can bo brought up at any moment (Z). 

594. When a steam vessel is entitled to proceed in a fog, even 
at sea, she is not justified necessarily m going at the lowest speed at 
which she is constructed to go ; if she cannot go at a moderate speed, 
she must take the consequences 

A steam vessel is not entitled to go at a certain speed merely 
because it is her lowest continuous speed. If a vessel cannot reduce 
her speed sufficiently with the continuous action of her engines, and 
therefore cannot go at a reasonable speed without stopping her 
engines, it is her duty to stop them (a). TJiere is great difliculty in 
checking a vessel’s speed by stopping and taking the way off from 
time to time, and it has a tendency to throw the vessel out of her 
course, and it leads to difficulties, but it must be done (o). And the 
fact that it involves loss of position and difficulty and delay and 
taking precautions to haul out from the coast, if approaching it, is 
no sufficient reason to justify a higher rate of Si^eed^?). 

It has been laid down as a rule that a steamer ought not to go so 
fast in a fog that she cannot pull up in the distance which those on 
board can see ( 7 ). This appears to bo in substance an application 
of the much older rule, which applies in all weathers, that no steamer 
has a right to navigate at such a rate that it is impossible for her 
to prevent damage, taking all precautions at the moment she sees 

(e) The Otter (1874), L. R. 4 A. & E. 203. 

if) The AguadillafM (1889), 6 Asp. M. L. C. 390. 

( 7 ) Girolamo (1834), 3 Hag. Adm. 169, 174. 

(k) The No'ith American v. The Wild Rose (1865), 2 Mar. L. C. 319. 

(i) Th4i Lancashire (1874), L. K. 4 A. & K. 198, 202 . 

(k) Smith V. St. Lawrence Tow-Boat Co. (1873), L. R. 5 P. C. 308. 

(Z) The AguadiUemaf supra. A steamship of 3,700 tons ^oss which 
turned round near the entrance to the sea channels leading to the Mersey in 
a dense fog and drifted up stem first at about a knot an hour on a flood^ide, 
was not blamed for not anchoring ( TAc Kirbp Hall (1883), 8 P. D. 71, 76 ). 

(m) The Irrawaddy (1887), cit^ in The Campcmia, [1901] P. 289, 294, 
C. i. 

(n) The Resolution (1889), 6 Asp. M. L. 0. 363, 364. 

( 0 ) The Irrawaddy, supra. 

ip) The Campania, supra, at p. 301. 

[q) The Counsellor, [1913] P. 70; see The Campania, supra, at p. 201 
(as a genereJ rule, speed such that another vessel cannot be avoided 
after l^ing seen is excessive^ 

4t.L.— XXVI. 
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danger to be possibl0.(r). And in eases where the other vessel when 
first seen is found to stopped in the water, or is not going too 
fast (g), the rule is easy to apply. 

It has also been held that when a fog comes on it is the duty of 
a ship, whether a steamer or sailing vessel, to moderate her speed 
as much as she can, leaving herself with the capacity of lieing 
properly steered ; but some margin must be allowed for particular 
circumstances, and the same rule would not exactly apply in mid- 
ocean (0- 

695. Various rates of speed in the case of steam vessels have been 
condemned by the courts as immoderate in different circumstances (t(). 

696. A sailing vessel in a fog, when she is rightly under way, 
is entitled to move at such a rate of speed as will enable her to 
keep properly under command (a). Moderate speed for a sailing 
vessel is not the same as for a steamer; for instance, a speed 
of three knots may be moderate for a steamer when it would be 
dangerous for a sailing vessel to reduce her speed so far (/;). A 


(r) TAe Kurofa (1861), Pritchard’s Admiralty Digest, 3rd ed., p. 223, 
P. C. ; in Admiralty Court (1860), 14 Jur. 027; compare The City of 
Brooklyn (1870), 1 P. D. 276, 279, C. A. 

(s) As in The Cownsellor^ [1913] P. 70. 

(0 The Zadok (1883), 9 P. D. 114, 117. 

(u) Seven kimts in a thick fog 200 miles eastward of Sandy Hook, where 
there must frequently bo a ^eat number of vessels congregated, has been 
condemned ; see The Pennsylvania (1870), 3 Mar. L. 477, P. C. As regards 
higher speeds, see The Oravia (1906), 10 Asp. M. L. C. 100 (a twin screw 
steamship off the entrance to the estuary of the river Plate was going at 
least 10 knots an hour in a fog in which she could not see more than 300 or 
400 yards, and her ease was held to bo hopeless on this account) ; afllrmod 
on appeal on other points, at tbid., p. 434, in 0. A., and at ibid., p. 525, in 
H. L. ; 'The Campania, [1901] 1^. 289 (a large twin screw mail and pas- 
senger steamship was held to blame for going 9 to 10 knots in a dense fog: 
it was no justification that this was her lowest continuous speed, as 
she ought to have stopped at times, though this involved delay and might 
involve loss of position and hauling out from the coast which she was 
approacliing). Other speeds which have been condemned are:— 6 or 7 
knots over the ground in the Clyde in very foggy weather {Little v. Bums 
(1881), 9 R. (Ct. of Sess.) 118); 6t knots in a dense fog off Shantung 
Promontory, North China {The Chinkiang, [1908] A. C. 261, P. G.) ; 64 
knots in a thick fog in the chaimel between the Mull of Galloway ana 
Port Patrick (The Irrawaddy (1887), cited in The Campania, supra, at 
p. 294) ; 6)^ knots in a thick fog in the Irish Sea, though the steamer could 
stop her way at that speed in 400 feet (Oceanio Steam Navigation Co. v. 
Waterford Steamship Co., The, Oceanic (1903), 9 Asp. M. L. C. 378, H. L.); 
64 knots, including knots tide, in a fog in the North Sea off the coast 
of Norfolk<r/is ** James Joieey,” The ** Kostrena,*' [1908] S. C. 296) ; 6 knots 
in a dense fog against a knot current in the Straits of Gibraltar, when 
the steamer could have reduced her speed and yet have had steerage way 
(The BesohUion (1889), 6 Asp. M. L. i). 363) ; 4 to 6 knots in the Baltic 
when another vessel could not be seen more than a ship’s length (The 
Magna Charta (1871), 1 Asp. M. L. C. 153, P. C.) ; 4^ knots in a fog in the 
Bay of Biscay (The Counsellor, supra) ; 3 knots in a thick fog in theNoyth 
Sea 4 or 5 miles off the Tyne, when the steamer could have gone at 
to 2 knots (The Bromsprove, [1^12] P. 182). On the other hand, 3 to 
3) knots over the ground in a thick fog in the North Sea off Cromer, before 
a whistle was heard, was held to be a moderate speed (The .E6or (1880), 
11 P. D. 26. 28, C. A.). 

(a) The N. Strong, XIS22] P. 106, 108. 

(b) The Etysia (1882), 4 Asp. M. L. C. 640, C. A. 
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sailing vessel in a fog is entitled in some circunistances to go tester Sxot. s. 
than in others ; and whether the position of the vessel is in the BegnlattonB 
open sea, or in a river like the Thames, or off a difficult coast, 
is a matter to be taken into consideration (c). She must have 
way on to ^11 her sails, otherwise she cannot control her move- 
ments ; but subject to that, in a fog where she cannot s^ her way, 
it is her duty to moderate her speed as much as she can while 
keeping proper steerage way (d). Some margin must be allowed 
for the particular circumstances, and the same rule does not exactly 
apply to a sailing vessel in mid<ocean ; but the rule applies in a 
river (e) ; and it applies in the English Channel when a sailing 
vessel is passing across a course in which it is expected that 
numerous vessels may b0(/). If another vessel is coming near, 
a sailing vessel, if under full sail, ought to take sail off till she 
brings herself as nearly to a standstill as is consistent with being 
under command (9). 

A sailing vessel going at speed in a fog has no right to keep 
her course and do nothing, merely because she is a sailing vessel (/i). 

A sailing vessel approaching the coast will not be hold in tho wix)ng 
for lying-to in a fog in order to avoid collision or running ashore (0* 

597 . Various rates of speed have been held to be moderate or Speeds held 
immoderate for sailing vessels in different circamsianoes(A:). immoderate. 


(c) The N. Strong, [1892] P. 105, 108. 

W) The Zadok (1883), 9 P. D. 114, 117. 

(c) The Beta (1884), 9 P. D. 134, 0. A. 

(/) The Zadok, supra. 

(g) The Dordogne (1884), 10 P. D. 6, 12, 0. A. 

{%) The Zadok, supra (a barque which was proceeding in a fog at 5 knots 
in the English Channel, close-hauled Jn a moderate breeze, ought to have 
taken precautions against meeting a steamer in a position which required 
caution, and ought to have had men stationed to woi k on the braces and 
put the foresails aback by letting them fly). 

(i) The **AWila^* (1879), 5 Quebec Law Reports, 340. 

{k) A barque in a fog in the English Channel, carrying nearly all the 
canvas she could, and making more than 5 knots, close-hauled in a 
moderate breeze, was hold not to be going at a moderate speed (The 
Zadok, supra). A schooner in a dense fog in the Bristol Channel, under 
all plain sail, was held not to be going at a moderate speed, as she had 
speed more than enough to keep her under reasonable control ( The Beta, 
supra). On the other hand, a brig in a fog in the North Sea near 
Flamborough Head, with all sail set except her foretop gaUant sail, 
which justified her speed on the ground that she was going against the 
tide and that it was essential for her safety to make the best headway she 
could, was held not to blame, though it might have been more prudent 
to take in the studding sails ; and the collision waa held to be an inevitable 
accident (The Itinerant (1844), 2 Wm. Rob. 236). In a collision in foggy 
weather off Orfordnoss a brig was carrying all her sails set except her 
lower studding sails, and it was found that it would have been more 
prudent for her to have had no studding sails (The Lord Saumarea 
(1848), 8 Notes of Cases, 600). So also a schooner on an exceedfiigly 
misty night in the North Sea, which justified running under a press 
of .sail on the ground that a very large number of vessels were in 
her wake, and that she carried these sails to avoid the possibility of any 
of them running into her, was held not to blame ; and the collimon was 
held to be an inevitable accident (The Bheneeer (1843), 2 Wm. Rob. 206). 
A brig in the Atlantic Ocean under all plain sail, and going 5 knots in a 
fog, when vUssela ought to have been seen more than 200 to 800 yards, was 
hdd to be going at a moderate speed {The Blysia (1882), 4 Asp. M. L. C. 
540, C. A.). A barque off the Longships at Land's End making about 4 
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698. A dumb barge in a river, which has no duty to carry an 
anchor and has no means of bringing up, is entitled to go on in 
a fog until she comes in contact with something to which she can 
make fast (/). 

599. Although article 21 is a general rule, it is qualified by the 
second paragrajih of article IG, so that a steamer which hears a 
whistle and believes that she is on the starboard bow of the other 
steamer and is crossing her, must not keep her speed under article 21, 
but must stop her engines under this article (ni), though she may 
afterwards have to aid in averting collision under the note to 
article 21 («) ; and similarly, when a steamer hears a whistle of 
another steamer on her starboard bow and the vessels are, in fact, 
crossing, the first steamer will not be justified in manoeuvring to 
keep out of the way under article 19, but must stop her engines (o) ; 
and it has been hold that articles 19 and 21 only apply when the 
vessels are in sight of each other (p). 

The object of the rule that a steam vessel shall stop her engines 
is to lessen the danger ((/), to stop as much as possible all sound from 
throbbing engines, rush of water or rush of air, and give oppor- 
tunity for accurate observation of sound (»•), so as to enable those 
on board to hear better than when the noise of the engines and 
propeller is going on, and so as to call their special attention, that 
they may be more acute to hear a second whistle and to locate it 
if possible (a). 

600. This rule applies to a vessel even if she is not herself in a 
fog ; for the danger arising from a fog signal forward of the beam 
may bo as great and exactly of the same kind whether the steamer 
which hears it is herself in a fog or not, and the terms of this rule, 
that she shall stop her engines, apply in either case (/>). 

knots in a fog was held not to blame (The N, Strong, [1892] P. 105, 108). 
But a barque making 7 knots an hour in a fog over fishing grounds on 
the Banks of Now’foundland was held to be going at an improper speed 
(The ** Frank’* (1876), 2 Quebec Law Repoiis, 295). 

(l) The Itose of England (1888), 6 Asp. M. L. 0. 304 (a barge came m 
contact with tho fluke of the anchor of a stc.amer, which was impropciiy 
out of the water ; the barge was sunk, iind the steamer was held alone to 
blame). 

(m) The Cathay (1899), 9 Asp. M. L. C. 35. 

(n) Crawford (“ Warsaw ^*) v. Grcmite City Steamship Co,, Ltd. (** Linn o' 
Dee**) (1906), 8 F. (Ct. of Sess.) 1013, per Lord Stormonth-Daulinq, at 
p. 1023. Art. 21 is to be read with art. 16, so far as it will live with it, as 
to aiding in avoiling collision In case of thick weather (ibid,), 

(o) The King (1911), 27 T. L. R. 524. 

ip) Ibid, 

(g) The Koning Willem [1903] P. 114, 122. As to the duty to stop 
on hearing the whistle of another vessel before this rule existed, see TJte 
Kjiarwaier (1894), 63 L. J. (p.) 66, C. A. ; S>S, ** Lebanon** (Owners) v. S,8, 
**Ceto'* (Owners), Tl^ '^Ceto** (1889), 14 App. Cas. 670. 

(r) Crawford (“ Warsaw ”) v. Granite City Steamship Co,, Ltd. C* Linn o* 
Bee**), supra, at p. 1021. ' 

(a) The Eondame (1900), 0 Asp. M. L. C. 106. 

(b) The Bernard RaU (1902), 9 Asp. M. L. C. 300 (when a steamer was 
not in a fog and the weather was tolerably clear ahead of her and on her 
starboard bow, but there was a fog on her port bow out of which a fog 
whistle came, and she slowed instead of stopping her engines, she was held 
to blame lor a breach of tho rule). 
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601. The question at times arises : ^v}l6n is the position of a 
vessel (the fog signal of which is heard apparently forward of the 
beam) ascertained,” so as to justify a steamer wdiich hears it in 
not stopping her engines ? Ascertained ” in this connexion seems 
to mean ascertained not to involve any reasonable risk of collision. 
And to ascertain for this purpose where another vessel is in a fog 
seems to mean learning, at any rate to some extent, her distance and 
bearing and, if under way, her course. 

The elTect of the decisions under this rule is that, if both vessels 
are in the open sea, and if nothing is known about the other vessel 
beforehand, the first fog signal heard apparently forward of the 
beam cannot tell those on board one vessel enough of the circum- 
stances to make the position of the other vessel “ ascertained ” 
under the rule. It is not true to say that because a whistle sounds 
distant those on the ship hearing it are entitled to treat it as 
distant ; many a case in the Admiralty Court has shown that an 
apparently distantly sounding whistle has really been close at 
hand (c). It is not correct, again, to say that, a whistle having been 
lieard, it can be located so as to be certain it is at a precise bearing 
on the bow ; case after case in the Admiralty Court shows that thdt 
is not truo(d). 

But when a peculiar whistle was heard in a fog overtaking and 
passing ahead, and was then heard for the first time where it 
would be expected forward of the beam, the position of the vessel 
was held to be “ ascertained” (6^; and when the weather had been 
clear and one steamer had seen another far off in a jjosition of 
safety, namely, on an opposite course port to port and broaden- 
ing, and the steamer then passed into a fog and heard a whistle 
bearing, as expected, from the other vessel, she was held not bound 
to stop her engines, as the position of the other was “ ascertained ”(/). 
When two steamers are iji a narrow artificial channel like the 
Manchester Shi]) Canal the position of one vessel probably is 
“ ascertained ” by the other under this rule (if the rule applies at 

(c) The Britannid, [1906] P. 98, 103 (whoro those on board a steamer in 
a fog heard the wliistlcs of two other steamers, one on each bow, and while 
these two vc'ssels were drawing clear to pass astern, they heard a long way 
oil the whistle of a third steamer, with which they came into collision, but 
did not stop their engines because the whistle sounded a long way off and 
because the whistles of the first two steamers enabled them to judge the 
situation and distance of the third steamer, and they afterwards made out 
her whistle to be one and a halt points on their starboard bow; it was hold 
that this was wrong and that the engines of the steamer ought to have been 
stopped). In this case Gorxll Baiines, J., said (at p. 104) : I do 
not desire to bo any party to weakening the effect of that rule. If this 
court were to hold that, upon hearing a whistle which sounded to be 
distant, a vessel was justified in not stopping, every case in this court 
would be that the whistle sounded such a long way off that the ship was 
justified in not stopping.” 

(d) The Britamiia, supra, at p. 104 ; The Dordogne (1884), 10 P. D. 6, 
11, A.; Tfie ** James Joicey" v. The Kostrena,*' [1908] S. C. 296, 305 
(a steamer in a dense fog heard one whistle and believed it to be broadish 
on the port bow, and she had several other vessels around her blowing 
foghorns ; it was held that these circumstances were no excuse for the 
steamer porting her helm without stopping her engines). 

(e) The Qeelong^ Shipping Oazette (1908), 6th March, C. A. 

(’/) S.8, Grama {Owners) v. 8.8, Nereus (Owners), The Ora/via (1907), 10 
Asu. M. L. C. 625 H. L. 
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all in a place so shut off from the sea) on hearing the first whistle, 
BO that the steamer need not be to blame for not stopping her 
engines (p). 

602 . Those in charge of a steamer >vill have to show very 
strong circumstances to justif}^ themselves if they do not stop their 
engines on lioaring such a whistle (h). If stopping the on^nes would 
cause a danger of Bfcranding or probable risk of collision with another 
vessel, lihis would naturally be a good reason against it, but such 
cases are only likely to occur in confined waters, and in the open 
sea it is not easy to imagine circumstances in which a vessel could 
not stop her engines (i). 

When in the case of tug and tow the tug can without difficulty 
stop her engines sufficiently to let the way run off her tow it is her 
duty to do so (k). 

603. If a steamer fails to stop under this rule, it will be difficult 
for her to escape liability on the ground that she stopped at a later 
period for a considerable time, and that therefore her failure to stop 
at the first whistle made no difference ; because if she had stopped 
in the first instance she might not have reached the place of 
collision, and the results would have been altogether different (f). 

When those on board a steamer hear the first fog signal On) of 
another vessel, the circumstances may be such that articles 22 and 
23 apply, so that it will be the duty of the steamer, if the circum- 
stances of the case admit, to avoid crossing ahead of the other 
vessel, and, if approaching her, and if necessary, to reverse her 
enginesOO* But a steamer in a fog, hearing the first whistle of 

(fl) The Hare, [1904] P. 331. 

(h) It is a bad excuse for not doing so tliat another vessel is follo^ving 

close astern {The Rondane (1900), 9 Asp. M. L. C. 108), even if the 
steamer herself is loaded aft with dynamite ( The Star of New Zealand 
(1890), Shiq>ping Gazette, 7th November), because stopping engines does 
not at oiKJe stop a vessel’s way, and it will be the duty of the vessel 
following to check her speed. It is a worse excuse that there i.s a vesi^el 
at some distance away on the quarter (The Britannia, [1005] P. 08, 102). 
It was held to be no excuse for not stopping her engines on tlu^. part of 
a vessel stemming the tide at the mouth of the Iluinber m a dense log 
that there was a vessel at anchor 100«yardB astern of her (The Ariadne 
(1911), 27 T. L. R. 304). i 

(i) Ths Rondane, eupra. 

(k) The Challenge and l>uc d'Aumale, [1905] P. 198, C. A. 

(i) The Britannia, supra, at p. 104. 

(m) As to the navigation of a steamer after hearing the signal of two pro- 
longed blasts from another steamer, see under art. 15; pp. 413, 414, ante, 

(n) The Merthvr (1898), 8 Asp. M. L. C. 475, 477. A steamer in a 
dense fog in the North Sea was on a course of N. by W. ^ W., and the 
wind was about S., and a foghorn sounding a single blast was heard on 
the port bow ; ' it was held that those on the steamer must have known 
that the sailing vessel was crossing their bows on the starboard tack, and 
that as a fo^orn cannot cany far, especially against the wind, the 
sailing vessel could not be very far from them ; and it was held that in such 
a position, which is a common position, the steamer ought at once to lihvo 
reversed her engines and taken the whole of her way off. The court did not 
accept the excuse given by the master of the steamer for not reversing at 
once, namely, that he was afraid that the sailing vessel might be more ahead 
of him than she appeared to be, and that she might cant towards his vessel 
if she got mare towards the starboard bow, and that he did not know her 
exact position ; and the steamer was held to blame on tliis account alone. 
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another steamer on her starboard bow, is not bound to treat hor as 
a crossing vessel and therefore reverse her engines (a). 

604. A steamer having stopped her engines must keep them 
stopped, until she can, by hearing further signals, ascertain the 
lx)sition of the other vessel (6). But the object of the rule is not to 
keep two vessels permanently stationary in a fog ; move they often 
must, even in the densest fog, as when they know they are near a 
dangerous shoal (c). A steamer will be justified in some circum- 
stances in going slow ahead when she hears a second whistle (d). 

On the other hand, when the indications for a considerable time 
are that the other vessel is approaching and not broadening, the 
steamer ought not to proceed and keep on even at dead slow, but 
ought to stop, at any rate from time to time, when by giving an 
occasional touch ahead she can keep on her course and under 
control {e). 

605. The duty of a steamer to reverse when another vessel 
approaches dangerously close in a fog appears to be the same 
under this article as it was when the article as to reversing (/) 
applied to steamers in fog. A steamer ought to be brought to ft 
standstill at once by reversing when in a dense fog the first whistle 
of an approaching steamer is heard in close proximity on the 
bow ig). AVheii one steamer is approaching near another steamer in 


although her engines had been stopped on hearing the first blast of the 
foghorn, and ere reversed on hearing the second blast. 

(а) Crawford (“ Warsaw ’*) v. Granite City Steamship Co,, Ltd, {f* Linn o* 
Dee' ) (1906), 8 F. (Pt. of Sosa.) 1013. 

(б) The Rondane (1900), 9 Asp. M. L. C. 106, 

(c) The Vadcrland (1907), Shipping Gazette, 28th November, H. L. 

(rf) A steamer going dead slow on the Goodwin Sands in a dense fog 
heard a wliistlo about two points on her starboard bow, apparently a long 
way off, and sto])ped her engines, and about a minute lator heard it a 
second time three to four points on that bow, and then went slow ahead 
again, as she was losing steerage way ; she was held to have navigated with 
caution in that place, where she migiit at any moment have had to man- 
ojuvre for another vessel ; see The Vadcrland, ewpra ; and in the Admiralty 
(^ourt (1907), Shipping Gazette, 27th February. A steamer in foggy 
weather oif the coast of Spain, going slow against a strong head sea, heard 
a bright-toned wliistle a little on the port bow, and stopped for five 
minutes, and then, hearing the same whistle again slightly on the star- 
board bow, went dead slow ahead for ten minutes.witnout hearing any- 
thing, raising her speed to about a knot or a knot and a half ; she was held 
to have navigated with caution, as a^nst such sea it was prudent to keep 
the vessel under command; see The Byron (1905), Shipping Oozeite, 
9th February. 

(e) The Aras, [1907] P. 28 (in the English Channel in foggy weather, 
when the court found the indications were not such as to show distinctly 
and unequivocally that, if both vessels continued to do what they appeared 
to be doing, they would pass clear without risk of collision, the steamez 
proceeding and keeping on at dead slow was held to blame). WhSn a 
steamer in a fog had brought herself to a standstill in the water before she 
heard a fog signal, it was held that while she was entitled on hearing a 
wh£tle on the port bow to get such way on her as would put her under 
command, she was not justified in keeping on for four minutes at thirty-five 
revolutions with helm hard-a-port {The Earl of Dumfriee (1885), 5 Asp. 
M. L. C. 329, n.). ^ ^ 

(/) Sea Regulations, 1863, art. 16; Sea Regulations, 1880 and 1884, 
art. 18. 

iff) The Kirby HaU (1883), 8 P. D. 71. 
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a dense tog, and there is a succession of vvhistles, and the indications 
to the officer in charge of one steamer arc that the other is coming 
substantially nearer, and he cannot tell the direction in vrhiah she 
is coming, it has been held that before the other steamer comes in 
sight the engines of this steamer ought to be revei'sed until her 
way is sto2)ped (h), A steamer ought to reverse when in a fog 
several whistles are heard on the bow from a steamer approaching 
in the vicinity and not broadening (i). When two steamships in- 
visible to each other in a thick fog find themselves gradually draw- 
ing nearer to each other until they arc within a few ship’s lengths, 
each is bound to reverse unless the fog signals of the other dis- 
tinctly and unequivocally indicate that she will pass clear without 
involving risk of collision (A:). A steamer ought to reverse in a fog 
when another steamer approaches her on the bow within wdiat 
would be hailing distance if they were stopped, and ought not to 
wait till she comes in sight (a). When in a fog the whistle of a 
vessel is heard ahead, the officer in charge of a steamer should act 
sooner than if heard from any other quarter, and should take 
extreme precautions ; and if a second whistle shows the vessel is 
approaching, probably it is his duty to re^verse {h). 

It is a sound rule that when two ves^^cls are approaching one 
another in a fog without any suflficiont indication to justify action, 
neither vessel ought to alter her course for the other, but each, 
while complying with the regulations as to speed, should keep the 
course on which she is proceeding (r). What indications are 
sufficient to w^arrant a change of course for the other vessel is a 
question of fact which must depend on the circiniistances of each 
case (d). There is no rule that a vessel having only the indication 

(h) The Dordogne (1884), 10 P. D. 6, II, 12. 0. A. ; The Dbor (1886), 11 

P. I). 25, 29, 0. A. ; S.S. ** Lebanon ’’ (Owneis) v. S.S. “ ” {Owners), The 

'*C€lo^' (1889), 14 App. Cas, 670; Mortonv. Iluichinson. The^' Franicland" 
and The ^'Kestrel'' (1872), L. R. 4 P. C. 529; TJte JCtrbg Hall (1883), 
8P. D.71. 

(i) The John McIntyre (1884), 0 P. D. 135, C. A. 

(k) S.S. ** Lebanon'* {Owners) v. S.S. *‘Ceto" {Ownos), The 
SM'pra, at p. 680. 

(a) Moilon y , Hutchinson, The ** Frankland'* and The ** Kestrel,** aaitea, 

at p. 534> « 

(b) The Ebor supra, at pp. 27, 29. 

(c) 8»S, ** Vtndomora** {Owners) v. Lamb and 8.8. ** /lasweU" {Owners 
and Owners of Cargo etc.), "The ** Vmdomora,** [1891] A. 0. 1, 4, 8. 

{d) Ibid., at p. 8. Before 1897, when the duty to stop on hearing a 
whistle forward of the beam was laid down by the second paragraph of 
this article, the question aroise in some cases as to whether a steamer 
was right in altering her course on hearing the fu-st whistle of another 
steamer. When a steamer going dead slow in a dense fog in the North 
Sea heard a whistle three and a half to four points on her starboard bow, 
and apparently from half a mile to a mile distant, she was held not to 
blame for starboarding her helm on hearing this first whistle {8.8, ** Vtn- 
domora *' (Owners) v. Lamb and 8.8, ** Ilaswell *' (Owners and Owners of 
Cargo etc.). The ** Vindomora,** supra; compare Morton v. Hutchinson, 
The ** Frmklcmd** cmd The ** Kestrel," supra, at p. 533). But wheil in 
the Straits of Gibraltar in a dense fog a steamer was proceeding to the 
northward of the ordinary course and starboarded on healing tlie first 
whistle two and a half points, as she alleged, on her starboard bow 
though she ought to have known that in all probability she was crossing 
the course of other vessels, her starboarding was held to be wrong ( Tm 
B eaolution (1889), 6 Asp. M. L. C. 393). As to keeping the wrong ude of 
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of a single whistle is never justified in altering her course for the 
other vessel (e). 

606 . The steering and sailing rules in the Sea Regulations, 
1910, are aa follows : — 


Steering and Sailing Buies. 

Preliminary — Bisk of Collision. 

Risk of collision can, when circumstances permit, be 
ascertained by carefully watching the compass bearing 
of an approaching vessel. If the bearing does not 
appreciably change, such risk should bo deemed to 
exist. (1897) 

Article 17 (/). 

When two sailing vessels are approaching one another, 
so as to involve risk of oollision, one of them shall ket'p 
out of the way of the other, as lollows, viz. : — (1884) 

(a) A vessel which is runnnir^ free shall keep out of 

the way of a vessel whicli is close-hauled. { \ 884) 

(b) A vessel which is close-hauled on the port tack 

shall keep out of the way of a vessel which is 
close-hauled on the starboard tack. (188^) 

(c) When both are running tree, with the wind on 

different sides, the vessel which has the wind on 
the poit side shall keep out of the way of the 
other. (1884) 

(d) When both are running free, with the wind on the 

same side, the vessel which is to windward shall 
keep out of the way of the vessel which is to 
leeward. (JS84) 

(e) A vessel which has the wind aft shall keep out of 

the way ol the other vessel. (1884) 

607 . Under the steering and sailing rules, in two cases (article 18, 
end on, and article narrow channel), both vessels have to 
manoeuvre, but the scheme of the rest of the rules is io pick out 
one of the two vessels, throw upon her the general duty of keeping 
out of the way, dictate certain niaiKeuvres which she is to make, 
and oblige the other vessel to keep her course and speed. 

In mancDuvring under these rules, it is an accepted principle 
that each vessel is bound to act on the presumption that the rules 
will be obeyed by the other, otherwise the confusion would be end- 
less (g). And although one vessel has been disobeying the rule, for 

a river in a fog in vioJalion of a local rule, see Bussian S.S. “ Yourri*' v. 
Brttish S.S. Spearman" (1885), 10 App. Cas. 276, P. C. ; The Baithwaite 
Hall (1874). 2 Asp. M. L. C. 210. 

(«) S.S. “ Vindomora ” (Owners) v. Lamb and S.S. ** Haswell ” (Owners and 
Owners of Cargo etc.). The “ Vindomora," [1891] A. C. 1, 4, 8. In adensofog 
in the North Sea the master of a steamer heard the fog signal of a brigan- 
tine which ho knew was crossing his course from port to starboard, and 
on hearing it again more ahead and nearer he reversed his cugiues and 
hard-a-i)orted his helm ; he was held not to blame for liard-a-porting, as 
it was done to keep liis ship straight, and was therefore advisable ; see 
The Merthyr (1898), 8 Asp. M. L. C. 476. 

Cf) These rules for sailing vessels were introduced in the Rules of 
1884, in their present form, except that ''vessel’* was substituted in 
1897 for “ ship.” But in some respects they may be traced back to the 
Trinity House Regulations, 1840 (see Table in Appendix, po«f), and even 
earlier; see note (p), p. 372, ante, 

(g) The Mangerton (1866), Sw. 120, 124; The ^^Jesmond'^ and The 
•• mrl of Elgin (1371), L. B. 4 P, C. 1 (the anticipation of a default of 
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instance, to keep out of the way, the other vessel ^has generally a 
right to expect that she will not continue in her obstinacy (/t). 

608 * Occasionally some of the steering and sailing rules come 
into conflict with one another. Two rules may apply at the same 
time in such circumstances that they conflict, and then one 
rule must override the other. Thus where both the crossing and 
the narrow channel rules apply, the crossing rule may override the 
narrow channel rule, and then the steamer having the other on 
her starboard side should keep out of the way and not cross ahead 
on to her starboard side, while the other steamer, instead of porting 
on to her own starboard side, should keep her course (i)« 

Again, when one rule has applied, there is the question 
whether a conflicting rule can come into force. On this point it is 
certain that when the overtaking rule has once applied, so as to 
cast on one vessel the duty to keep out of the way, it continues to 
apply till she is finally past and clear, and the crossing rule cannot 
come in so as to shift the duty of keeping out of the way (/i). And 
the converse, that the crossing rule cannot be superseded by the 
overtaking rule, so as to shift the burden of keeping out of the way, 
seems to be time, as otherwise there would be confusion. But it 
cannot be said that the same principle would always apply to the 
rules for sailing vessels, when there might be changes of wind. 

609 . It seems clear also that when vessels are approaching each 
other in a condition of safety, one vessel cannot by wrongful action 
throw the duty of keeping out of the way on the other vessel under 
these rules. For instance, if two steamers are approacliing star- 
board to starboard, and one wrongly poits, the other vessel’s duty 
appears to be regulated by the dictates of good seamanship and not 
by article 19 etc. But a steamer approaching another in a condition 
of safety port to port may bring in the crossing rule by wrongly 
starboarding, so as to throw on herself the duty of keeping out of 
the way, and give the other vessel the benefit of keeping her course 
and speed subject to the note in article 21 (1). 

tho other vessel in not porting under the end-on rule was not an element 
which could be reasonably imported into the risk of collision) ; and 
see p. 366, ante. ^ 

{h) The Beryl (1884)„9 P. D. 137. 142. C. A. In Wilson, Sons dt Go. 
V. Currie, [1894] A. C. 116, 119, 120, two steamers were approaching end 
on or nearly so, and the first blew her whistle and ported and saw tho 
second 4teamer coming towards her and not porting, and so again blew 
her whistle and ifgaiu ported, and did not reverse her engines till after- 
wards ; it was held not to be true that the first steamer ought to have 
seen that there was risk of collision when she saw the other steamer not 
porting and herself ported again, as she was not bound to assume that, 
though the other steamer disregarded the first whistle, she would pay no 
attention to the second. 

(i) Seeunderart. 19,pp. 436 eiSseg., post; The Leverington (1886), IIP.D. 
117, C. A. ; The Ashton, [1906J P. 21. Compare The Annie, [1909] P. ,176 
(two sailing vessels were beating down a river tacking from side to side, 
and one vessel gradually came up with the other : the question of which 
should keep out of the way was held to be decided by the port tack rule, 
art. 17 (b), And not b^ the overtaking rule, art. 24). 

(k) Art. 24; and this was so under the less complete terms of art. 20 of 
ISU l^he MoUh^e, [1893] P. 217). 

(l) See under art. 21, p. 446, post; The Boynton (1898), Shipping ffaieUe^ 
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010. Again, sometimes the circumstances of the case may nlake 
a departure from these rules necessary under article 27 , or may 
prevent a rule coming into operation at all. Thus the narrow 
channel rule (article 26 ) will not come into operation when vessels 
have to manoeuvre for one another in a very narrow place, unless 
there is adequate room for them to pass at that place» but the 
incoming vessel may have to give way to the outgoing vessel (m). 
Or again, neither the narrow channel rule nor the crossing rule 
may come into operation in very confined waters, but it may be 
right on the footing of good seamanship for the vessel going against 
the tide to give way to the other (n), 

611. What constitutes risk of collision must always be decided 
according to the circumstances of each case (o). It is a matter 
partly of nautical experience (p) and partly of law. 

On the one hand, when two vessels are approaching to pass at 
all near to one another, there is always a possible chance or risk of 
collision. This is not the '' risk of collision” contemplated in the 
rules. It never was intended that a vessel should begin- to change 
her course because there is a possibility of collision {7). If two 
steamers are meeting one another end on or nearly end on so as to 
involve risk of collision, and one of them at a proper distance ports 
sufficiently to put her on a course to pass clear of the other port to 
port, the “ risk of collision” referred to in the rules is determined, 
so that she is no longer approaching the other so as to involve 
'' risk of collision ” (/*) ; though in these circumstances the ” risk of 
collision ” will be revived again if the other steamer starboards («). 
Two vessels are not approaching so as to involve “ risk of collision ” 
when the giving-way vessel is in sight of the other vessel, but has 
not reached the point where she would manoeuvre for her (0- 


21st January ; The Omen (1900), 16 T. L. R. 149, O. A.; reversed on the 
facts (1901), 17 T. L, R. 359, H. L. 

(m) Taylor v. IJurger (1898), 8 Asp. M. L. C. 364, H. L. ; The Kideer 
Wilhelm iler Orosse, [1907] P. 259, C. A. 

(n) Tfie Prince Leopold de Belgique^ [1009] P. 103. 

( 0 ) TheMangerton (1856), Sw. 120, 123. 

(p) Compare The Mangerton, eunra. 

(q) The Ericsson (1850), Sw. *8: U.M.8. Inflexible (1856), Sw. 32, 
36; The ** Sylph*' (1854), 2 Eoc. & Ad. 76, 83 (a rule referring to risk 
of collision does not apply ** where two vessels aie sailing properly, and 
there is no chance of a collision *’). 

(r) The **Jesmond" ami The **Earl of Elgin" (1871), L. R. 4 P. C. 1. 

(fi) Ocean Steamship Co., 8*8. ** Hebe" (Owners) v. Apcar dt Co., 8.8. 

**Arratoon Apcar" (Owners), The Arrateon Apcar" (1889), 16 App. Oas. 
37, P. C. 

(t) The Bellanoch, [1907] P. 170, 180, C. A.; compare The Banshee 
(1887), 6 Asp. M. L. C. 221, C. A. (a vessel which waS being over- 
taken ported four minutes before the collision, and when there was a 
distance of 300 yards between her and the overtaking vessel ; snb was 
held to have acted before there was risk of collision *’ and before the 
regulation that she should keep her course had begun to apply) ; see 
also similar cases cited under art. 21, p. 446, post. As to risk of oollision 
in a river, where there is a rule for vessels Approaching each other with 
risk of collision to pass port to port, and anotlier lule for a vessel 
navigating against the tide to wait above a point, see The Libra (1881), 6 
P. D. 139, C. A. In effect, by the rules in the M. S. Act, 1864, a steamship 
or sailing ship meeting anotner ship, so that if both wei^ to i^ntinue 
their couraes they would pass so near as to involve risk of eoUision, Was 
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Shot* 2, On the other hand, a time comes when the risk of collision is 
Begnlations immediate or imminent. This, again, is not the moment to look 
for at ; it is too late. The rules referring to “ risk of collision are all 

Preventing applicable ‘'at a time when the risk of collision can be avoided,'* 
Collisions « when the risk of collision is already fixed and 

® ' determined ’* (a). 

The time to look at is, therefore, intermediate between the time 
when collision is a mere possibility and the time when the risk is 
immediate. The rules referring to risk of collision apply as soon 
as there is a reasonable probability of risk of collision {h). 

The object of these rules is not merely to prevent collision (c), 
but to prevent the risk of collision (d) and, if it has arisen, to 
terminate it. 

The risk 612 . The “ risk of collision ’* contemplated by these rules means 

must appear. ^ gtate of things which calls f action. It can only apply when one 
vessel has come within sight or sound, or has in some way know- 
ledge, of another vessel ; the conduct of persons in unknown circum- 
stances cannot be provided for (c). ^J'he consideration must always 
be not the mere fact that the terms of one of these rules applied, 
or in other words that there was risk of colh.-ion, but whether the 
circumstances were such that it was or ought to have been present 
to the mind of the person in charge that there would be risk 
if nothing was done to prevent it (/). The question is what ought 
to have appeared to be the facts to a navigating officer of ordinary 
skill and reasonable care in the circumstances in which he was 
placed fry). 

How risk may 613 . The risk of collision may arise from uncertainty as to 
the course of the other vessel (h) or as to the action of those on 

bound to port her holm; a sailing ship running up the English Channel 
saw the green light of a steamer between three and lour points on her 
starboard bow distant about a mile and a half, and as a matter of jire- 
caution starboarded her helm ; she was held justified {The Sylph (1867), 
Sw. 233). 

(а) The Beryl (1884), 9 P. D, 137, 140, C. A. 

(б) The Cleopatra (1856), Sw. 136, 136; 21ie Biimfriee (1856), Sw. 
63, 66 ; The Duke of Sussex (1841), 1 Win. Eob. 274, 276 (whenever there 
is a reasonable probability that by standing on a collision may ensue) ; 
The **Sylph^' (1854), 2 Kcc. & Ad. 7J, 83 (as soon as the risk of collision 
has become a reasonable chauee). 

(c) The Beryl, supra, at p. 138. 

(d) I&uL 

(e) Ibid., at'pp. 138, 130. 

(/) The Bellanoch, {1907] P. 170, C. A., per Kennedy, L J , at p. 192; 
The Beryl, supra, at p. 130. 

(p) The Beryl, supra, at p. 139; The Benares (1883), 0 P. D. 16, 17, 
C. A. ; Baker v. “ Theodore H. Bandy {Owners), The “ Theodore U. Band ” 
(1887), 12 App. Cas. 247, 250 (a sailing vessel at night was running free, 
and the navigating oflioer of the other ship, w'ho did not know that she 
was running free, and therefore that the ri.sk of collision existed, and 
who acted tor her as close-hauled, was held not to blame). 

(A) Ulus, a steamer going eight or nine knots observed a sailing vessel 
ahead distant about three miles and apparently coming end on, with no 
light visible, and the steamer ported for her ; it was held that this was 
wrong, and that the steamer should either have slackened her speed on 
the ground that there was risk of collision, or should have waited, before 
taking the decided step of ^rting, to ascertain on which side of her the 
sailing vessel was going (Beal v. Marehais, The ** Bougainville** and 
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board (t). If in all probability a vessel has done something which, 
if in fact she has done it, will produce risk of collision, a person who 
is aware of the fact of this probability of risk ought to consider that 
there is risk (/c). 

614. The vessel which has to act for risk of collision must not cut 
things fine or delay her action ; if there is a reasonable chance of 
collision, that is sufiicient to call for action (Z). For instance, it is 
the duty of the giving-way vessel to make certain of avoiding the 
other, and she has no right to make a nice calculation which must 
be attended with some risk (m), A vessel is not entitled to run the 
matter very fine, and to go on till the last moment before stopping 
and reversing (7^). 

615. A navigating officer ought to ascertain in the daytime 
whether an approaching vessel keeps the same bearing from his 
vessel, or whether her bearing narrows or broadens, and from this 
he ought to draw conclusions as to the risk of collision. The 
bearing of the other vessel can be ascertained accurately by compass. 
If the bearing remains the same long enough, as the two vesse^i 
continue approaching, it is certain that there must be a collision, 
and that is why the preliminary paragraph before article 17 was put 
ill (0). If the bearing narrows, this means that the other vessel is 
crossing ahead. And if the bearing begins to narrow when the 
vessels are at a short distance apart, there will usually be consider- 
able risk of collision. 

Similar conclusions ought to bo drawn at night from a light 
on a vessel remaining on the same bearing or narrowing (p). It is 
the duty of those who are navigating a ship to observe a light on a 
vessel approaching them, to see whether it appreciably changes its 
position. If they see a masthead light, they are not left to wait until 

The ** James 0. Stevenson^' (1873), L. K. 5 P. C. 316, 323; The James 
Wait (1844), 2 Wni. Hob. 270 (a steamer going down a river at night 
and discovering a sailing vessel coming up witli an adverse wind ought 
not immediately to port her helm before she discovers what course the 
other vessel is upon, but will act with greater prudence by slackening 
speed). A steamer approaching another, of which she could only see the 
smoke, was held to blame for not slackening speed, as she could not tell 
whether the other steamer was nearly end on or crossing or at what 
speed she was going {The Rona, The Ava (1873), 2 Asp. M. L- C. 182, P. C.). 

(i) The master ot one steamer saw the white and green lights of another 
steamer on her starboard bow coming more into line, apparently showing 
that she was porting, which if done would produce risk of collision ; it 
was hold that he was bound to consider that there was risk of collision 
(The Stanmore (1886), 10 P. D. 134, C. A.). 

(fc) The Stanmore, supra. 

(1) Compare Sylph" (1854), 2 Ecc. & Ad. 75, 82; and in this case 
with reference to the risk of collision under the port helm rule in the M. S. 
Act, 1864 (see Table in Appendix, post), it was said : “ This chance of 
collision is not to be scanned by a point or two.’* 

Jm) The Colonia (1844), 3 Notes of Cases. 13, n. (in daylight and fair 
woatiicr a brig with the wind free kept her course to withm a cable and 
a half of another brig, while she had the power to adopt, long before the 
ooUision, manoeuvres which would render it impossible ; she was held to 
blame). 

(n) Wilson, Sons iSt Co, v. Currie, [1894] A. C. 116, 120. 

( 0 ) The City of Berlin, [1908] P. 110, 120, C. A. 

(p) Ibid., at p. 123. 
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they Bee a ^freen or red light, but they ought to look and see if the 
masthead light alters its position, and they should deal with it Jby 
compass bearing (q). 

616. Conclusions also as to risk of collision may be drawn with 
certainty from the additional white light of a steamer coming more 
into line with, or farther apart from, her masthead light. With 
regard to the conclusions as to risk of collision which are sometimes 
drawn from a side light coming more into line with the masthead 
light, the fact that the side light of an approaching vessel is draw- 
ing more into line with the masthead light may mean that she is 
altering her course towards the observer’s vessel and causing 
risk of collision, or it may mean that she is proceeding to pass 
clear (r). It depends entirely upon the relative position of the - 
masthead and coloured lights whether the closing together of the 
masthead light and the coloured light shows risk of collision, and a 
master who does not draw thd conclusion that there is risk of 
collision merely from such closing together is not necessarily to 
blame on that account (a). 

617. Of the three descriptions of vessels contained in article 17, 
namely, close-hauled, running free, and having the wind aft, no one 
is applicable with rigid exactitude ; but vessels the courses of w^hich 
vary materially may nevertheless fall under the same definition. 
In each case it is a question of fact, to be determined upon the 
evidence or balance of evidence, to which of the three definitions the 
vessel most nearly answers (/>). In each case the solution may be 
approached by comparing the evidence upon the trim of the sails, 
the mode of working the ship and the direction of the wind. 
Testimony as to the actual trim of a vessel’s sails, and as to the 
mode in which she was being navigated, being evidence of facts 
and doings capable of accurate description, which cannot without 
false swearing be to any great extent misrepresented, will generally 


iq) The President Lincoln, [1911] P. 248, 261. 

(r) The lights cannot come quite into line to a vessel ahead. The 
distance between any two lights looks greatest w^hen a line joining them ie 
at light angles to the gaze of the observer. Most steamships carry their 
side ughts not abreast of but abaft the masthead light. In such a case the 
masthead and side light, to a vessel approaching on a parallel course from 
almost ahead wiU at first come farther apart, then for a short time probably 
remain at about the same distance, and will afterwards draw more into 
line as the vessel comes past the observer’s vessel. If the side light is 
carried foiwatd of the masthoadU light, the two lights wiU close in more 
quickly to a vessel approaching on a parallel course, and will actually 
come into lino some time before the vessel carrying them is abeam of the 
observer’s vessel. 

(а) The Albis (1896), 8 Asp. M. L. C, 92 (decided under the Sea Kegula- 
tiona, 1884). On ihe other hand, under the sanie Regulations, when two 
steamers were green to green, and the master of one steamer concluded 
from the white and green lights of the other steamer coining more into 
line that this steamer was altering her course towards his vessel, 
wUch was the case, it was held that he ought to have considered that there 
was risk of collision and acted acoordin^y, and that he was to blame for 
not doing so (The Stanmore (1886), lOP.^. 134, C. A.). But it mavbethat 
he would not be held to blame under the present Regulations if the other 
steamer had not indioated her alteration by whistle, as she would now bo 
bound to do under art. 28. 

(б) The •^Fripateer** (1881), 9 L. R. Ir. 106, 111, C, A. 
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he found more trustworthy than evidence purporting to state with 
mathematical accuracy the point of the compass from whi^h the 
wind was blowing. It must be much more difficult to observe the 
precise angle at which the wind is crossing the ship than to observe 
her condition and working. The wind may be variable, compasses 
vary somewhat, the ship must be somewhat unsteady, and different 
ships vary considerably in their ability to keep close to the wind. 
For these reasons greater weight should be given to evidence as to 
the ships themselves than to statements of the direction of the 
wind by compass, or inferences from its direction at different times 
and places (c). 

618. A vessel “ running free ” may be distinguished from 
a vessel “ close-hauled (d) ; 'but no clear line has been or apparently 
can be drawn between a vessel “ running free ** and a vessel which 
“ has the wind aft ” under rule (e) («). 

619. Under this rule a vessel running free ought to make 
certain of avoiding the other, and not make a nice calculation 
attended with risk (/). Her duty is not to shave too closely, and 
the question is whether she acted as soon and effectually as she 
ought to have done (g). 

By article 22 {h) the vessel running free, like all other vessels 
which have to keep out of the way under these rules, must, if the 
circumstances of the case admit, avoid crossing ahead of the 
other vessel. 

620. A sailing vessel is close-hauled ” within this rule although 
she is not jammed close to the wind, that is to say, not as close- 
hauled as she can be. If she is halt a point off this, she is still 
clearly close-hauled, and perhaps so if a point or a point and a half 
off (i). A barque heading within seven points of the wind has 

" ( 7 ) 'T^FHvatTer ’* (1881), 9 L. H. Jr. 105, 1117112, O. A. 

(d) As to “ close-hauled,** see the text, infra, 

(e!) The ** Privateer,'' sv^ra, at pp. 119, 120. When a vessel was steering 
W. by N. with the wind E.N.E. or S.E., it was held that she was “ running 
fjee ” within rule (a), and “ had the wind aft ** within rule (e). Under the 
Sea Regulations, 1803, when a vessel running free in the English Channel 
was being overtaken by a vessel close-hauled, the rule (art. 12) was held 
to apply which directed the vessel running free to keep out of the way, 
and not the rale (ait. 17) which directed me overtaking vessel to do so ; 
see The Pecicfarton Castle (1877), 2 P. D. 222 ; affirmed (1878), 3 P, D. 11, 
C. A., where, on appeal, the court found that in fact the vessel close-hauled 
was not overtaking, but was on the bow of the other vessel, so that the 
point did not then arise ; and apparently the same decision would be given 
under the present Regulations ; compare The Annie, [1909] P. 176. 

if) Thedolonia(lB44), 3 Notes of Cases, 13, n. (when in daylight and fair 
weather a brig with the wind free kept her course to within a cable and a half 
of another bng, in the hope that the vessels might pass each other, she was 
held to blame). 

(c) The John Brotheriok [IS44), 8 Jur. 276; The Mobile (1866), Sw. 127, 
P. C. (when a vessel running free and crossing a schooner and brig, which 
were on her port side both close-hauled on the starboard tack, kept on so 
long that she was unable, on the schooner coming round in stays, to avoid 
the brig, she wad held to blame). 

(h) pp. 463, 464, ppst. 

(i) The Ea/rl Wemye (1889), 6 Asp. M. L. C. 407, C. A. A vessel is 
close-hauled although she could be put a quarter of a point nearer to the 
wind (Ohadwiolc v. City of DvthUn Steam Packet Co, (1866), 6 E. 6e B. 
771, 777). 
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been held to be close-hauled, or sufficiently close-hauled to be within 
this rule {k) ; and the same has been held of a barque which' was 
sailing not more than a point or two free with the wind at farthest 
on her beam (1). On the other hand, it appears that a vessel which 
is sailing two points or more off the wind is not close-hauled (m) ; 
and a brig on a course of S- by E. with the wind W. by N. has been 
held not to be close-hauled (?i). 


Duly of 621. When any of tlie rules (a) — (e) of article 17 applies, so 

that one vessel has to keep out of the way, it is the duty of the 
’ other vessel under article 21 to keep her course and speed, though 

when, in consequence of thick, weather or other causes, such 
vessel finds herself so close that collision cannot be avoided by 
the action of the giving-way vessel alone, she also must take such 
action as will best aid to avert the collision (o). The giving- way 
vessel and the keep-on vessel must also, under article 27, have duo 
regard to all dangers of navigation and collision, and to any special 
circumstances which may render a departure from these rules 
necessary in order to avoid immediate danger (i)). 

(b) Close- 622. A vessel hove-to on the port tuck appears to be “close- 

hauled on the hauled on the port tack *’ within this rule (q), and bound to keep 
port lack.” i. r j.u ^ ^ 

out of the way. 


(k) The ** Singapore'* and the ** Hebe'* (1866), L. R. 1 P. C. 378. A ship 
sailing within seven and a half points of the wind has been described 
as close-hauled {The Breadalbane (1881), 7 P. D. 186). 

(Z) The Privateer" (1881), 9 L. R. Ir. 105, C. A. 

(m) The Earl WemySf (1889), 6 Asp M. Ij. C. 407, C. A. A practice of 
sailors to call a ship in the trade winds closo-haulcd when she is really free 
does not make her close-hauled within the rule {The Earl Wemys, supra), 
{n) The Blenheim" (1864), 1 Eco. & Ad. 285, 287. Jt was held under 
art. 12 of the Sea Regulations, 1863, that a vessel running free ought to 
keep out of the way of a vessel lying-to in the ordinary sense and making 
little way or almost stationary ; and when a biig was lying-to on the star- 
board tack with her foroyard aback, driving to leeward at between two 
and three knots an hour, a vessel running free, which ought to have seen 
her in time to avoid her, was held alone to blame ; sec The Eleanor v. 
The Alma (1865), 2 Mar. L. C. 240. 

(o) As to this duty under art. 21, see that article and the cases tho:e 
cited, pp. 445 et sea., post, 

{p) As to this duty under art. 27, sCb that article and the cases there 
cited, pp. 47 sea., post. The duty of the close-hauled vessel to keep her 
course only arises ii those in charge of her with ordinary skill and reasonable 
care could have ascertained that the other vessel was running free, aud 
therefore that the rule applied. And when at night the navigating officer 
of a ship clo&c-hauled on the port tack believed that a vessel crossing his 
course was close-hauled on the starboard tack, when she was in fact running 
free, and put his helm hard-a-port so that a collision occurred, ho was held 
not to have been negligent, as it was not shown that with ordinary skill 
and reasonable care he could have ascertained that she was running free 
{Baker v. “ Theodore H. Band '* {Owners), The “ Theodore H, Band ** 
(1887), 12 App. Gas. 247) ; and see p. 361, emte. 

{q) A vessel hove-to on the port tack is usually lying as close to the wi^d 
as sne can, and vessels hove-to on the port tack are in fact in the habit of 
keeping out of the way of vessels close-hauled on the starboard tack. 
A ship hove-to on the port tack was held bound to keep out of the way of 
a ship close-hauled on the starboard tack under the Sea Regulations. 1863, 
art. 12 : “ When two ships are crossing so as to involve mk of collision, 
tben, if they have the wmd on different sides, the ship with the wind on 
the port side shall keep out of the way of the ship with the wind on the 
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A vessel close-hauled (r) on the port tack will not be excused for 
not seeing and keeping out of the way of a vessel close-hauled on 
the starboard tack on the ground that she was furling her sail (a). 

When two vessels are beating down a river and one is over- 
hauling the other, and they meet in mid-river, the vessel overhaul- 
ing being on the starboard tack and the other vessel on the port 
tack, the overtaking rule (article 24) does not apply, but article 17 (b) 
applies, and the vessel on the port tack which is being overhauled 
must keep out of the way of the other (h). 

623. A vessel “ running free " in rules (c) and (d) has the same 
meaning as in rule (a) (c*). 

624. A vessel may “ have the wind aft ” although it is not 
blowing precisely at right angles to her beam (d), A vessel which 
had the wind almost certainly not more than three points from 
her course, and in all probability more nearly aft, was held to have 
the wind aft(t'). If the wind is abaft the beam and at any less 
angle than forty-five degrees with the line of the vessel’s keel, it 
is a wind aft within the meaning of the rule (/). 

625. Article 18 of the Sea Regulations, 1910, is as follows 

Article 18 (^). 

When two steam vessels are mooting end on, or nearly 
end on, so as to involve risk of collision, each shall alter her 

siarboaid side,” unless one is close-hauled and the other free {The Bo^ialie 
(1880), 5 P. D, 245). See also The Eleanor v. The Alma (1865), 2 Mar. 
Ii. 0. 240, cited in note (a), p. 432, ante. In The James (1856), Sw. 60, P. C., 

< wo vessels lying-to and meeting wore held to be within the rule in M. S. 
Act, 1854, s. 296 (see Table in Appendix, post), and each was bound to port 
her helm. Similarly in The Blenheim ” (1854), 1 £cc. & Ad. 285, a vessel 
lying-to on the x>oit tack with her hands furling the sails in tempestuous 
weather was held not to be excused from porting her helm under the rule 
in the Steam Navigation Act, 1851 (14 & 15 Vict. o. 79), s. 27 (seo Table in 
Appendix, poet), to avoid a vessel close-hauled on the starboard tack. 

(r) As to the meaning of “ close-hauled,” see pp. 431, 432, ante, 

(a) The City of Carlisle ( 1864), Brown. & Lush. 363, 366. 

(5) The Annie, [1909] P. 170; compare The Peckforton Castle (1877), 

2 P. D. 222 ; sillirmed (1878). 3 P. D. 11, C. A. ; see note (e), p. 431, ante, 

(c) See p. 431, ante. 

(d) The ** Privateer"* (1881), 9 L. R. Ir. 105, 111,C. A. (decided under 
the Sea Regulations, 1880, art. 14, which was practically in the same terms 
as the present art. 17 (e) ). 

(e) The “ Privateer,"" supra, at p. 116. 

'/) Ibid., at p. 117. In The Spring (1866), L. R. 1 A. & E. 99 (decided 
under the Sea Regulations, 1863, art. 12), a sloop which was sailing with 
the wind four points from right astern was held to be a ship which ” has 
the wind aft.*' 

(g) This article, which reached almost its present form in 1868, was 
a development from the rule in stat. (1846) 9 & 10 Vict. o. 100, a. 9, as to 
every steam vessel “ meeting *’ or passmg any other steam vessel, a^l the 
rule in the Steam Navigation Act, 1861 (14 & 15 Vict. o. 79), s. 27, as 
to a vessel which ** meets’* another, and from the rule which superseded 
thfs under the M. S. Act, 1854, s. 296. The rule in the Steam Navigation 
Act, 1861 (14 & 16 Vict. c. 79), s. 27. applied both to sailing vessels 
and steam vessels. There was no rule in the Trinity House Regulations, 
1840, as to steam vessels meeting, but only as to steam vessels crossing ; 
see Table in Appendix, post. 

As regards the rule in the M« S. Act, 1864, s. 296, it was held in The 
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eourse to starboard, so that each may pasB on the port side 
of tho other. ( UB63) {h) 

This article only applies to cases where vessels are meet- ' 
ing end on, or nearly end on, in such a manner as to 
involve risk of collision, and does not apply to two 
vessels which must, if both keep on their respective 
courses, pass clear of each other. (1868) {i) 

Cleo^tra (1860), Sw. 136, that this rule applied when one steamer saw 
the green -and white lights of another two points on her starboard bow, 
tho two vessels being on opposite courses. In TJie Arthur Gordon and 
The Independence (1861), Lush. 270, 277, P. C., it was hold that the 
rule applied only to a case where vessels met in opposite directions end 
on, or nearly so. In Qenetal Iron Screw Co. v. Moss, The Araxee and 
The Black Prince (1861), 15 Moo. P. C. C. 122, 131, it was held that the rule 
must be obeyed even if each vessel saw the light of the other slightly on 
the starboard bow, and if a collision might o(^ually have beon avoided if 
both vessels had starboarded, and if there might in such case have been 
less risk of their coming into contact, and though many nautical mon of 
great skill and experience w ere of opinion that the rule might bo modified 
with advantage. 

Tho Sea Regulations, 1863, art. 13, which superseded the rule under 
tho M. S. Act, 1854, s. 296, was : If two ships under steam are 
meeting end on, or nearly end on, so as to involve risk of collision, 
the helms of both shall bo put to port, so that each may pass on the 
port side of the other.’* The similar art. 11 of the Sea Begulaiions, 1863, 
applied to sailing ships : “ If two saihng sJiips are mcetinu end on, 

or nearly end on, so as to involve risk of collision, the helms of Doth shall 
be put to port, so that eaoh may pass on the port side of the other.** As 
regards steamships, it was held that art. 13 was a rule of prudence and 
safety (TAc Esther v. The Concordia (1866), Holt (adm.), 142, P. C.) ; and 
that to excuse a vessel from porting it must be quite clear that there was 
a difference of three points from end on, and not less {The Thames v. The 
Stork (1806), Holt (adm.), 151, 163, P. C.). There were difficulties in 
deciding whether this article, thus broadly interpreted, or tho crossing rule 
applied {The Golden Pledge v. The Cognac (1865), Holt (adm.), 133 ; The 
Fruiter v. The Fingal (1866),, Holt (adm.), 168; see also The Lucia 
Jantina v. The Mexican (1864), Holt (adm.), 130; The Amazon v. The 
Osprey (1867), Holt (adm.), 137). As regards sailing vessels, it was held 
that when a sailing vessel close-hauled on the port tack hea^ug W.N.W. 
was approachiu another sailing vessel close-hauled on the starboard 
tack heading S.E. by E., the vessels were crossing and not meeting end 
on, so that the port tack rule applied, and not art. 11 {Bean v. Mark, 
The ConsUtuUon'* (1864), 2 Moo. P. C. C. (n. s.) 453) ; so also where the 
headings were N.N.E. } E., and S.W. ^ W. {Henry St. Cyran (1864), 12 
W. R. 1014). 

(A) This paraCTaph first appeared as the Sea Regulations, 1863, art. 13, 
but the words ships under steam ** were there used instead of ** steam 
vessels *’ and ** the helms o'f both shall be put to port ” instead of ** each 
shall alter her course to starboard.** The latter words were introduced 
in the Sea Regulations, 1880, art. 16, owing to the directions to the helm 
of ** port ** or ** starboard *’ in certain foreign countries having the 
contrary meaning to what they have in this country. 

(t) The Additional Regulations, 1868, which were substantially the 
same as the three latter paragrajihs of the present article, were made to 
remove doubt and misapprehension concerning the effect of art. 13, and 
the similar art. 11 of the Sea Regulations, 1863, which tlien applied to 
sailing vesselB ; see Order in Cooncu of tho SOtli July, 1868 (London Gazette, 
4th August, 1868). The explanation of the origin of the Additional Rega- 
lations, 1868, given in The Odessa (1882), 4 Asp. M. L. C. 493, C. A., in 
the argument, is not correctly stated ; they were not made in conse- 
quence of The Oleopahra (1856), Sw. 135. 

Since 1868 the interpretation of **end on or nearly end on*’ has 
depended on the three latter paragraphs of the article, so that the earlier 
decisions on this point do not directly apply. 
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The only cases to wliioh it does apply are when each of 
the two yessels is end on, or nearly end on, to the 
other ; in other words, to cases in which, by day, each 
vessel sees the masts of the other in a line, or nearly 
in a line, with her own ; and, by night, to cases in 
which each vessel is in such a position as to see both 
the side-lights of the other. (1868) (j) 

It does not apply, by day, to cases in which a vessel sees 
another ahead crossing her own course ; or by night, 
to cases where the red light of one vessel is opposed to 
the red li^ht of the other, or where the green light of 
one vessel is opposed to the green light of the otW, 
or where a red light without a green light, or a green 
light without a red light, is seen ahead, or where both 
green and red lights are seen anywhere but ahead. 

(1868) (j) 

626 . The precise meaning of the words end on or nearly end 
on,” since 1868, when the last three paragraphs of this article were 
introduced, has not been decided. It seems probable that two 
steam vessels will not come within this article, if each has the other 
more than a point on her bow (i). 

Steam vessels cannot be within this article when neither can^see 
the other, nor when only one can see the other (1). 

When steam vessels are ‘‘meeting end on or nearly end on” 
within the meaning of this article, and one of them at a proper 
distance ports her holm sufficiently to put her on a course on which 
she would have gone clear of the other port to port, if the other 
had even kept her course, the risk is determined, so that the vessels 
are no longer approaching so as to involve risk of collision (jfi). 

In circ am stances in which this article applies each vessel is 
entitled to assume that the other will port, as these rules for 
the safety of navigation are all framed on the supposition that 
navigators will depend on each other for the observance of them (re)- 

(j) Sec note (»), p. 434, ante, 

(fcj In The Aberdonian, [lOlOJP, 225, 227, it was held to boa vessel’s duty 
to port, under this article, when the other vessel was about a point on her 
bow, and sheering slightly, sometimes to starboard and sometimes to port. 
Compare The Eona, The Ava (1873), 2 Asp. M. L. C. 182, P. C. (“It is 
clear that two vessels so steering ** (one S.S.W., and the other between 
N.E. and N.E. by N.) “ could not be considered as vessels each having the 
other not more than a point on her bow, or as meeting end on within the 
rule”). In Lilile v. Burns (1881), 9 R. (Ct. of Sess.) 118, 136, however, it 
was held, per Lord Suand, following decisions before 1868, that the rule 
was to have a large interpretation put upon it as being a rule of caution and 
safety ; and where two vessels were approaching in foggy weather in the 
estnary of the Firth of Clyde, and came in sight within 200 or 230 yards of 
each other, and the second was half a point on the starboard bow of the 
first, and the first was half a point on the port bow of the second, it was 
held that they were at least “ nearly end on *' within this article. In The 
“ Jssmond” andThe **Barlof Blgvnr' (1871), L. R. 4 P.C. l,two steamships 
were held, in the Admiralty Court and the Privy Council, to be ueeting 
end on or nearly end on. Their pleaded courses were N.N.W. and S.E., 
b\it it does not appear that these courses were accepted by the courts. 

(Z) The Eona, The Ava^ supra, 

{m) The **Jesmond'' and The **Earl of Elgin,'' supra A steamer 
which had thus ported was held not bound to slacken her speed under 
the Sea Regulations, 1863, art. 16, on the ground that that article only 
applied where there was a continuous approaching of the two ships 
{The ^*Jesmond" and The **Earl of Elgin," supra), 

(n) Liftfe V. Burns, supra, at p. 135. 
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Sbot. 2 This article has been applied in the river St. Lawrence (o). It 
Regulations may be subject to qualifications in special circumstances in narrow 
ibr , channels (^^). It appears not to apply in narrow winding rivers (q). 
Preventing jf one vessel sees that the other is lying dead in the water and 
e?c unable to help herself, she will not be justified in porting into her (r). 

Article 19 of the Sea Regulations, 1910, is as follows : — 

Article 10. 

When two steam vessels are crossiogt so as to involve 
risk of collision, the vessel which has the other on her own 
starboard side shall keep out of the way of the other. (1863) (s) 


Crossing 

rule.” 

Application 
in general. 


628 . A vessel is not within the terms of this rule, usually called 
** the crossing rule,” if she is not properly to be considered as 
under steam ” (t). A tug with a vessel in tow has been held 
bound, from the time when this rule was first introduced, to keep out 
of the way in accordance with it (a). 

This rule, like the other steering and sailing rules, only applies 
when there is risk of collision.” It appears that steam vessels 
are not crossing so as to involve risk of collision when the 
giving-way vessel is in sight of the other vessel, but has not 
reached the point where she should mano uvre for her (b). 


Application 629 . The application of the crossing rule in open waters and at 
watCTs\nd generally simple. It applies to vessels at sea, and if two 

at sea. vessels, not end on or one overtaking the other, are seen, keeping 

the courses to be expected with regard to them respectively, to be 
likely to arrive at the same point at or nearly at the same moment, 
they are vessels crossing so as to involve risk of collision, but they 

(o) The Corinthian, [1909J P. 260, 270, C. A. ’ 

(p) Compare The Prince Leopold de Belgique, [1909] P. 103, 104. 

(q) Compare General Steam Navigation Co. v. Uedtey, The “ Velocity ’* 
(1869), L. R. 3 P. 0. 44, 49, where the end on rule was admitted not to 
apply in the river Thames under the Sea Regulations, 1803, and the 
Additional Regulations, 1868. 

(r) The Concordia {ISQ6), L. R. 1 A. & E. 93, 97. 

(«) This rule first appeared as art. 14 in the Sea Regulations, 1863, 
except that the words then were ; “If two ships under steam * . . , 
the ship , . Tlie rule remained the same in the Sf^a Regulatiuns 
1880 and 1884, and the words above ^were altered to their present form 
in the Sea Regulations, 1897. In 1803 the crossing rule, then art. 14 
and now art. 19, was first differentiated from the mooting rule, then 
art. 13 and now art. 18. -In the Trinity House Regulations, 1840, there 
was a rule as to steam vessels crossing, but none as to steam vessels 
meeting. , In the Act of 1846 there was a rule as to a steam vessel meeting 
or passing any other steam vessel ; and in the Acts of 1861 and 1854 there 
were rules as to a vessel or ship which “ meets “ another, which applied 
to steam vessels; but tbero was no rule in any of these Acts as to 
steam vessels crossing ; see Table in Appendix, post. 

(f) See “under steam'* in the preliminary article, p. 377, ante, and the 
OAses there referred to : see also The Helvetia (1808), 3 Asp.M.L.C. 43, n.. 
P. C. ; The Broomfield (1905), 10 Asp. M. L. C. 194 ; The Jennie 8. Barker 
(1876), 3 Asp. M. L. C. 42 ; Port Jackson Steamboat Co. v. Llewellyn, TJie 
Brig Byron (1879), 2 New South Wales Law Reports, Admiralty Cases, 1. 

(a) The Fruiter v. The Fimqal (1865), Holt (adm.), 158; The Milo v. 
The William Hunter (1866), Holt (adm.), 101. 

(fr) The Bellanoch, [1007] P. 170, 180, 0. A. (a decision on the over- 
taking rule, art. 24 (see p. 462, post) ; but the principle seems to apply by 
analogy in other cases). See, further, as to “risk of collision'^ under 
art. 17, p. 427, ante. 
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are not so crossing if the course which is reasonably to be attributed 
to either vessel will keep her clear of the other (c). 

This principle has been invoked, for instance, when two steamers 
have been steering on crossing courses to the same point in order 
that each may take a pilot (d), for the crossing rule applies to such 
a case when there is risk of collision, and the fact that each vessel 
is mancBuvring to take a pilot is not a “ special circumstance ” which 
justifies departure from it under article 27 (e). Each vessel in ordinary 
course will slow down as she approaches the pilot vessel. But the 
master of the vessel which has to keep out of the way cannot rely 
upon any supposition as to the reduction of the other vessers 
speed (/ ) ; nor is he entitled to roly upon the other vessel keeping 
the actual heading and speed at which she is approaching, for the 
other vessel is entitled to reduce her speed in order to take the pilot 
on board, and is only bound to such course and speed as are pro- 
perly involved in following out the nautical maua3uvre in which 
she is engaged (g). 

The crossing rule does not apply unless each vessel can see the 
other and know how she is heading, and, therefore, it does not apply 
in case of fog, when article 16 applies (It), • 

630 . This rule, if not ousted by a local rule (i), applies in 


(c) S.S, Albano v. Allan Lme StcamMp Co., Ltd., Union Vampf- 
schiffsrhederei Actiengenellschaft v. Parisian, [1907] A. C. 193, 205, 
P. C, citing Norwegian S.S, Nonnandie^^ (Owners) v. liritish S.S. 

Pekin" (Owners), The "Pekin," [1807] A. C. 632, P. C. ; The Olympie 
arid U.M 8. Hawke, [1913] P. 214, (J. A. 

(d) 8.8. Albano v. Allan Line Steamship Co., Ltd., Union Danipf^ 
schiffsrhederei ActiengeselUchaft v. 88. Parisian, supra, at p. 205. 

(e) Ibid., at p. 206; The Ada, The Sappho (1873), 2 Asp. M. L. C. 
4, P. 0. In these circumstances the steamer which has had the duty of 
keeping out of the way under the crossing rule hfis occasionally alleged 
that she had stopped her on dues and was lying more or less luotionlcss 
waiting for her pilot, and that the other steamer was under a duty of 
good seamanship not to keep on so as to strike her (see ibid.). And if it 
could have been proved that she was in fact motionless at a considerable 
distance from the other vessel, it appears that this would have made 
the crossing rule inapplicable, as the vessels could not then bo reason < 
ably regarded as crossing: see 8.8. Albano v. Allan Line Steamship C-o., 
Ltd., Union Damp/ schiffsrhederei ActiengeselUchaft v. 88. Parisian, siipia, 
at pp. 206, 208. 

(f) Ibid., at p. 208. 

(g) The Roanoke, [1008] P. 231, C. A. 

(A) The King (1911), 27 T. L. E. 524 ; compare The Cathay (1899), 
9 Asp. M. L. C. 35. As to cases in which it is the duty of a merchant ship 
not to cross the course of warships proceeding in a ilect, see under art. 27, 
p. 471, post And it appears that the crossing rule may not apply whore 
one vessel is turning round in open watois ; compare The Chittagong, 8.8. 
Kostroma (Owners) v. 8,8, Chittagong (Owners) (1901), 9 Asp. M- L. O. 262, 
P, C, (when a steamer, which was outward bound and had been lf?ing at 
anchor on the western side of the Bosphorus, steamed slowly ahead and 
tinned short round, opening her green and masthead lights on the port 
bow of a second steamer which was coming up the Bosphorus, and the 
first steamer afterwards starboarded and the second ported, and there 
was a collision, it was held that the first steamer was to blame for making 
too short a turn and for her manoeuvre of starboarding, and that the 
second steamer was right in porting, and it appears to have been held that 
the crossing rule did not apply). 

(f) See art. 30, p, 477, post 
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Sbot. 3. narrow waters, and most of the difficulties in applying it have 
ftegulations arisen with regard to such waters. 

for Soon after 1863, when this crossing rule was first introduced, the 

Preventing question arose as to whether it applied to certain cases in a winding 
Collisions river. When one steam vessel is proceeding up a river and another 
down, and they are approaching one another round a sharp bend in 
the river, they will usually, for a time, bear from one another as if 
on crossing courses, and yet their courses may not in fact cross and 
the crossing rule may not apply. To apply it to a vessel whose 
course is continually varying as she has to follow the turns and 
windings of the river would lead to doubt and perplexity, and 
accordingly, in such cases, the crossing rule does not apply (A;)- 
Certain decisions (Z) relating to such circumstances explained 
and illustrated the distinction which exists in the effect of this rule 
as regards vessels navigating the open sea and those passing along 
the winding channels of rivers. The crossing referred to in this 
article is crossing so as to involve risk of collision,** and it is 
obvious that while two vessels in certain positions and at certain 
distances in regard to each other in the open sea may bo crossing 
BO as to involve risk of collision, it would be completely mistaken 
to take the same view of two vessels in the same positions and 
distances in the reaches of a winding river in which the vessels 
must follow, and must be known to intend to follow, the curves of 
the river bank. But vessels may, no doubt, be crossing vessels 
within this article in a river. It depends on their presumable 
courses. When in a river two vessels, not end on or one overtaking 
the other, are seen, keeping the courses to be expected with regard 
to them res[)ectively, to be likely or not likely to arrive at the 
same point at or nearly at the same moment, the same rule, as stated 
above with regard to the open sea, applies to them. The question, 
therefore, always turns on the reasonable inference to be drawn as 

(k) Thus a steamer going down a river on the north side, her own port 
side, of the river, and rounding a bend in the river under starboard helm, 
showed her red light for a time a little on the starboard bow of a steamer 
coming up river in mid-channel. It was usual for vessels going down the 
river to keep on the north side, and the second vessel had no special rea;£on 
to assume that the first vessel was in ,the act of crossing the river. The 
second vessel, however, argued that the crossing rule applied, and, therefore, 
that the first vessel was bound to keep her course and follow the direction 
in which her head happened to be turned at the time when she was first 
seen by the second vessel, that is, that she was bound to proceed across 
the river. , The second vessel therefore ported her helm to keep out of the 
way. assuming that .the other Vessel would cross the river, while the second 
vessel starboarded to keep along the north side, and a ooUiaion occurred. 
It was held that the crossing rule did not apply in the circumstances ; see 
General HUam Navigation Co. v. Hedlep, The ** Velocity ” (1860). L. R. 3 P. 0. 
44; ooiiiparo Malooniaoti v. Generai Steam Navigation Co,, The **Eamger^^ 
and The Cologne'* (1872), L. R. 4 P. C. 619 (a very similar case ocdur- 
Ting in about the same place). And see The Carloiia, [1899] F. 223, 
226 (no Thames bye-laws were cited in General Steam Navigation Co, y. 
Hedley, The ** Velocity supra, or Malcomaon v. General Steam Navigation 
Oo„ The ** Banger" and The "Cologne," supra, because no steenng or 
sailing rules then existed in the Thames). Compare The Oeeano (1878), 

3 P. D. 60, C. A. (decided under the Thames rule, which was in practically 
the same tenn^ as this article), aud The Bywell Castle (1879), 4 P. 2^19, 
C. A., per Bbbtt, L.J., at p. 234. 

(2)‘ See the oases cit^ in note (Xt), supram 
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to avesBel's future coursofrom her positiou at a particular moment, 2. 

and this greatly depends on the nature of the locality where she is B^cotations 
at that moment (m). for 

Prom this statement of the principle two conclusions appear to 
follow with regard to two vessels proceeding one up and another 
down a bend in a river and bearing from one another as if on 
crossing courses. First, it appears that the crossing rule can only 
apply when the lines of the courses to be expected with regard to 
the two vessels will in fact cross, and when there is risk of collision, 
that is to say, when both vessels will come to the point of crossing 
at or nearly at the same moment. Secondly, it appears that the 
two vessels will not come within the crossing rule, whatever their 
bearings from one another while rounding the bend may be, when 
there is no indication that either vessel is in fact crossing the river, 
and when they are keeping on opposite sides of the channel or one 
is keeping in mid-channel, so that the vessels, on the courses to be 
reasonably attributed to them, will pass clear of each other. 

Similarly two vessels proceeding one up and the other down a 
river will not come within the crossing rule, although one vessel 
turns out of her way to avoid any third vessel (?i) or an obstacle (0) 
with the result that the two vessels bear from one another for the 
time as if on crossing courses, if this vessel is to be expected to 
turn back to her original course in the channel and the future line 
of this course will not cross the future line of the course of the 
other vessel ; and it may be the duty of the vessel thus to turn 
back into her original course, if her way in that direction is open 
and clear (p). 

631 . When, however, in the case of two vessels bound respec- Application 
tively up and down a river, one vessel is in fact crossing the river 
so as to cross the course of the other, and there is risk of collision, opposite 
this article applies unless it is ousted by a local rule under conrneB. 
article 31 (q) ; but there may be a question in such a case as to 
whether the vessel crossing the river is justified in doing so, 
for if the two vessels with safety would have gone clear of each 
other provided each held on her course in the channel, one vessel 
will pri 7 nd facie not be justified in crossing the coarse of the other 
so as to bring them into the position of vessels crossing so as to 
involve risk of collision (r). 

(m) Norwegian S.S, Normandie" (Ownere) v. British 8.8. Pekin" 

{Owners), The ** Pekin," [1897] A. C. 532, 636, P.C. ; compare TheKjohen* 
havn (1874), 2 Asp. M. L. C. 213, 217, P. C. (as ta vessels in a river on 
oouxses which point across each other but do not cross). 

(n) Oenerdl Steam Navigation Co. v. IledUy, The Velocity" (1869), 

L. R. 3 P. C. 44, 61. 

( 0 ) The Oceano (1878), 3 P. D. 60, 63, C. A. 

(®) Ibid., at p. 62. 

(q) Ibid. ; Norwegian 8.8. ** Normandie (Owners) v. British 8.8. “ Pekin 
{(^ners), The ** Pekin," supra; see also The Bywell Castle (1879), 4P, D. 

219, 226, C. A., per Brett, L. J. (when two steam vessels are rounding a 
bend in a river from opposite directions, and one under a starboard helm 
crosses so that her red light is on the port bow of the other, it may be 
that the vessels should pass port to port, as it may be dangerous for her 
to stmrboard back). 

(r) The ••Bsh" and The ^^Niord" (1870), L. R. 3 P. C. 436, 441, 442 
See also The Bywell Castle, supra, per Brett, L.J., at pp. 224, 226, as to 
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632 . When two steam vessels, one going out and the other 
coming in, liave to pass each other near the entrance of a canal or 
harbour where the narrow channel rule applies, they should each 
keep to the starboard side so as to pass clear of each other port to 
port ; and the crossing rule will not apply, although for a time 
during the operation they are bearing from one another as if on 
crossing courses («). 

633 . It often happens that a river at a certain point is divided 
into two narrow channels, naturally by land or artificially by a 
buoy or otherwise, the two channels being of similar importance, 
or else one of the channels remaining the main channel and the 
other being a smaller channel. In these circumstances when two 
steamers, one bound up and the other down one of the two 
channels, have to pass each other near the point where the two 
channels join into one channel, difficulties arise in the interpreta- 
tion o! the crossing rule, not only from the usual bend or bends in 
the river at that point, but also from the existence of the two 
chariiieJs, and from the provisions of articles 22, 23 and 25 (the 
narrow channel rule), which may apply. 

When, near a place where two narrow channels join into one, two 
steam vessels going in opposite directions are about to pass each 
other, and it is reasonable to assume that the vessel coming out of 
the single channel will either pass down that one of the other two 
channels in which her course will not cross the course of the other 
vessel, or will pass down the other of the two channels in such 
circumstances that she will pass well ahead or astern of the othei 
vessel, although at first, as they approach, they may bear from 
one another as if on crossing courses, they will be bound not by the 
crossing rule but by the narrow channel rule, and each should keep 
to her starboard side so as to pass port to port (#). 

On the other hand, where two narrow channels join into one, it 

navigating for the tide in a river when there is no rule to prevent it. In 
local regulations there are sometimes, for instance, in the Tyne, special 
regulations as to vessels crossing a river ; see pp. 479 ei seq , post. 

(«) The Kaiser Wilhelm der Grosse, [1907] P. 36, 44, 259, 263, C. A. ; 2 he 
Knaresbro (1900), [1907] P. 38. n.; compare The Harvest (1886), 11 P. l3. 
14 ; but see The Winstanley, [1896] P.‘ 207, 0. A. (the crossing rule was 
applied in this case in the Admiralty Court on the ground that there was 
no defined channel to which the narrow channel rule could apply ; and 
in the Court of Appeal it was held that the Oovino had entered the harbour 
on the wrong side and had then crossed on to her right side, and that 
those on the Winstanley seeing her thus crossing ought to have stopped 
in order to let her go by, and ought not to have starboarded on to their 
wrong side, where the collision took place, and so they were wholly in 
fault for the collision). 

(t) Norwegian 8.8. ** Normandie'^ (Owners) v. British 8.8. Pekin** 
(Owners), The ** Pekin, ’* [1897] A. C. 632, 637 ; 8 Asp. M. L. C. 367; it 
would appear that the Pekin was proceeding up the outside channel as 
stated in the latter report, and not the inside channel os stated in the 
former report ; otherwise she would not have had the line of buoys on 
her starboard side, and her course would not, as stated in the judgment, 
have crossed the course of the Normandie if that vessel proceeded for 
the inside channel. Compare The Prince Leopold de Belgique, [1909] P. 
103, 106 (if one vessel comes to the point of intersection reasonably in 
advance of the other, she must keep on, and the other must wait till aJie 
has passed). 
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may be that the course of the steamer proceeding from the single 
channel will intersect the course of the steamer proceeding from one 
of the other two channels so that they will meet at about the point 
of intersection. In such a case both the narrow channel rule and 
the crossing rule apply. It is then the duty of each vessel to keep 
to the starboard side of the channel in which she is, otherwise she 
will ordinarily be to blame (a). It is also the duty of the vessel 
which has the other on her starboard side to keep out of the way, 
and, under article 22, not to cross ahead of the other (b) : she may 
do this either by porting or by stopping (c), and it is her duty under 
article 23 to stop and reverse her engines if necessary for this pur- 
pose (d) ; or, though this will be in most cases less advisable, she 
may keep out of the way by starboarding if she can starboard 
without danger (e). ^ It is also the duty of the vessel which has the 
other on her port side to keep her course and speed, and to cross 
ahead of the other vessel if necessary on to her starboard side of the 
new channel, and she will be to blame if she ports unnecessarily (/). 

In such cases, however, under article 27, dilficult circumstances 
may prevent the crossing rule from operating to its full extent ; and 
it seems that where there is much tide, it may be reasonable thtut the 
vessel going against the tide, though ordinarily under a duty to 
keep her course and speed, should wait till the other has passed (g). 


(a) The Glengnriff, [1905] P. 106; The Ashton, [1905] P. 21, 28 (a 
steam trawler coming into Grimsby came into collision close to the Cloe 
Ness buoy with a steamship going out from there: held that the 
steam trawler was to blame under the narrow channel rule for being on 
the wrong side of the channel and for porting to the green light of the 
other vessel instead of keeping her course, and that the steamship was to 
blame under arts. 19 and 22 for starboarding when there was risk of 
collision and so attempting to cross ahead of the trawler, as well as for not 
reversing her engines) ; and sec I'he Wtnstanley, [1896] P. 297, C. A., wliere 
the incoming vessel entered on the wrong side of the channel. But in 
difficult circumstances it may bo unsafe and impracticable for a steamer to 
remain on her starboard side of the channel, and it will be wrong for her 
to do so if she is improperly forcing the other vessel out of her position; 
see The Try Again (1908), Shipping Gazette, 2nd .Tune. 

(5) The Ashton, supra. Before art. 22 was introduced, it had been 
held that the vessel which had to keep out of the way was entitled to 
inci-ease her speed and cross ahead {The Leveringion (1886), 11 P. D. 117, 
C. A.). 

(c) The Ashton, supra, at p. 31 ; The Try Again, supra (where it was 
held that the Scotia could have safely ported and have passed out of what 
she alleged to be the channel and have gone to the southward of the 
inner shoal buoy). 

{d) The Try Again, supra. 

(e) The Ashton, supra, at p. 31 ; The Tiy Again, supra. 

if) The Leveringion, surwa; The Ashton, supra, at p 28; The Try 
Again, supra; compare The Ship Cuba v. McMillan (1896), 26 Supreme 
Court (Canada), 661. 

(jgr) See The Prince Leopold de Belgique, [1909] P. 106; The Olyn^ic and 
n.M.S.IIawke,[l^lZ]V .2l4t, 266, 269, O.K.,per Kennedy. L.J..astotho 
duties of two steam vessels in a buoyed channel approaching each other 
in converging courses being sometimes regulated by the rules of good 
seamanship, and not by art. 19 ; compare The Clan Gumming, [1907] P. 
311, C. A. as to the duty of a vessel, which has the right of way in the Suez 
Canal, to act reasonably and keep herself well in hand so as not to appro^h 
too near while the giving-way vessel is tying up. But a steamer crossing 
a channel towards the entrance to a dock is not excused from keeping out 
of the way, under the crossing rule, of a steamer coming down the channel. 
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634. In 0 ome special circumsliauces, when vessels have be^n on 
courses which will cross and when there has been risk of collision, 
it has been held that the crossing rule did not apply. It was held 
not to apply when a steamer came at full speed out of a dock entrance 
at the side of a river, showing her port side close to, and on the star- 
board side of, a tug and tow proceeding down about one-third of 
the breadth of the river from that side (h). The crossing rule was 
held not to apply owing to the nature of the place in a confined 
space of water about 1,000 yards long by 300 yards wide at the 
widest with three or four dock entrances leading from it, when one 
st(3amer was proceeding out from one of the dock entrances into it, 
and the other was proceeding in it towards another dock entrance, 
and the steamer coming out was held bound to wait for the other (t). 

635. Article 20 of the Sea Begulations, 1910, is as follows : — 

Article 20. 

Wlieu a steam vessel and a sailing vessel are proceeding 
in stich directions as to involve risk of collision, the steam 
vessel shall keep out of the way of the sailing vessel. 

(1863) (a). 

636. The reasons for this rule are the same as were given for 
the old rule of 1840(h), under which a steamer, considered as in the 
light of a sailing ship having the wind free, was bound to give way 
to a sailing vesssel on either tack. A steamer, when unincumbered 
by tow or otherwise, is, as compared with a sailing vessel, nearly 
independent of the wind. She can turn out of her course, and turn 
into it again with little difficulty or inconvenience. She can slacken 
or increase her speed, stop or reverse her engines, and can move in 
one direction or the other with the utmost facility (c). 

becaiiBO she herself is bound for the dock and is carrying the docking 
signal of two bright lights hoisted aft; soe The 8t. Audriea (1886), 5 Asp. 
M. L. C. 662. 

(h) The Sunlight, [1904] P. 100; The Llcmellg (1913), 30 T. L. R. 164. 
(t) The Red Gross (1907), 10 Asp. M.L.C. 521; compare The Hazelmere, 
[1911] P. 69, C. A. (whei-e a steamship proceeding towards Barry Dock came 
into collision with a steamship which was on her port side and wliioh was 
proceeding out between the breakwaters; and it was held that the ste^^m- 
ahip proceeding out was not to bhimo imder this article and art. 23 for not 
reversing, as that was impracticable; and it was queried, per Lord 
Alverstoke, O.J., as to whetl^ the Sea Regulations applied in such 
circumstances). As to the case of two steam vessels which turned into 
the same ohaiiiiel on crossing courses and came into collision, where it 
was alleged that the one wliich was showing her port side on the starboard 
side of the other should havo passed clear by following a certain course in 
the channel, see TKe Olympic and Hawke, [1913] P. 214, 0. A. As 

to w'hetlier the crossing rule can come in when two steamers axe approach- 
ing safely green to green, or red to red, and one improperly ports or 
starboards, see under art. 17, p. 426, ante. 

(a) This article is substantially the same as the Sea Regulations, 
^863, ai*t. 15. The effect of the previous general rules in the M. 8. 
Act, 1854, and the Steam Navigation Act, 1851 (14 & 15 Viet. c. 79), was 
that when a sailing ship and a steamship met, so as to involve risk of 
collision, both should port so as to pass port to port ; and under the 
Trinity House Regulations, 1840, the recognised rule was that a steam 
vessel, considered as a vessel with a fair wind, should give way to a 
sailing vessel on either tack ; see Table in Appendix, post 
(5) Trinity House Regulations, 1840; see note (a), supra. 

(e) The Arthur Qardonand The Ztidspsndsnes(1861),Liuh. 270,278,P.C. 



Past XI.-M^Iolusioits. 

A tug hovo-to in a fair-way waiting for employment is " i 
steam vessel proceeding ” within this article, and is bound to keep 
herself in readiness to get out of the way. A tug in these oironm- 
stances was held to blame because her engineer was not ready to 
carry out an order to the engines (d). 

637 . A steam vessel is bound to keep out of the way under this 
article, subject to due regard to dangers of navigation and collision, 
and to special circumstances rendering a departure from the rule 
necessary in order to' avoid immediate danger (e). In order to 
condemn a steamer for an omission under this or any other article, 
it must be i)roved, first, that the thing omitted to be done was 
clearly within the power of the steamer to do ; secondly, that if done 
it would in all probability have prevented collision ; and, thirdly, 
that it was an act w^hicli would have occurred to any officer of com- 
petent skill and experience in command of the steamer (/). 

A steamer may perform her duty of keeping out of the way of a 
sailing vessel at a distance when there is risk of collision by 
decreasing her speed or by altering her helm so as to pass astern ; 
but she should not alter her helm to a sailing vessel approaching 
from a distance at night if she cannot see her lights owing to their 
improper 2)osition or otherwise and is in doubt as to the course the 
sailing vessel is pursuing and on which side she is going to pass (<7). 
A prudent master of a steamer, if in doubt as to the course 

{(I) The Jennie S. Barker (1875), 2 Asp. M. L. C. 42; compare Port 
Jackson Steamboat Co. v. Llewellyn, The Brig Byron (1879), 2 Now South 
Wales Law Reports, Admiralty Cases, 1 (a tug lying on the edge of a 
fair- way without sufficient steam up to keep out of the way was struck 
by a brig in tow of another tug ; the first tug and the brig were both 
held to blame, the tug for lying where she was without being able to move, 
and the brig because her tug steered a course which made a close shave 
of it) ; and see “under steam “ in the preliminary article, p. 377, ante, 
and the cases there cited. So also a steam trawler in the open sea which 
was showing the fishing signal of a basket, and was stationary and 
practically immovable, being engaged in hauling her trawl, and, it 
being impracticable in the circumstances for her to go ahead or astern, 
was held not to be “proceeding” within the meaning of this article, and 
it was the duty of a sailing vessel proceeding on a course to keep out of her 
way (The Gladys, [1910] P. 13). A steam drifter shooting her nets and 
sailing with a little mizen sail at about one knot an hour, and with steam 
up but unable to go ahead or astern without fouling her propeller, is cither 
not “ proceeding ” under art. 20, or is relieved by art. 27 from the duty 
under this article of keeping out of the way of a sailing vessel proceeding 
on her course, and the latter vessel should keep out of the way (The Pit- 
gaveney, [1910] P. 215). 

(e) See art. 27, p. 471, post; Union Steamship Co. v. “Aracan** 
(Owners), The ** American** and The** Syria** (1874), L. R. 6P. C. 127, 131. 

(/) Inman V. Beck, The **City of Antwerp** and The ** Friedrich** (1868), 
L. R. 2 P. C. 26, 34. This statement of what it is necessary to prove 
against the steamer must be taken as qualifying the more absolute terms 
earlier in the judgment (ibid., at p. 30) as to the duty of the stea^r ; “ It 
is undoubtedly true, in cases of collision between a sailing ship and a 
BteamoT, that, although the sailing ship may be found to have been 
gAilty of misconduct, or not to have observed the sailing regulations, yet 
the steamer will be held culpable if it appears that it was in her power to 
have avoided the collision. It cannot be too much insisted on that it 
is the duty of a steamer, where there is risk of collision, whatever may 
be the conduct of the sailing vessel, to do everything in her power that 
can be done consistently with hex own safety, in otder to nvoia coUision.*’ 

(g) Beal v. Marthois, The ** BougainvUU** and The ** James C. 
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of the sailing vessel, and if it is necessary to act, ought to wait 
by slackening speed or stopping (/i) until he can ascertain her 
course (i). 

638. A tug or other steamer with another vessel in tow is subject, 
under tlie terms of articles 20 and 27, to tho same duty as a steamer 
without a tow (fc). It is only in exceptional cases that a tug towing 
a vessel is relieved under article 27 from keeping out of the way 
under this article (/), and the fact that a tug is towing a heavily- 
laden ship against a strong wind is not sufficient to relieve her under 
article 27 (vi), 

639. Another class of cases arises in which a departure from this 
article becomes necessary under article 27, when a sailing vessel 
unincumbered and a steam fishing vessel incumbered over fishing 
are proceeding in sucli directions as to involve risk of collision (rt). 


Stevenson ” (1873), L. R. L P. C. 316, 323 ; The General Lee, of Dublin 
(1869), 19 L. T. 750. 

(A) Under art. 23; stMi p. 454, post, 

(i) Beal v. Marchais, The Bougainville and The ** James C. 
Stevenson ” (1873). L. R. 5 P. 0. 316. 323. 

(fc) Union Steamship Co. v. ** Aracan^' {Owners), The ** American^' and 
The Syria'' (1874), L. R. 6 P. C. 127, 131; The IPamor (1872), 
L R. 3 A. & E, 663. Under the rules in force before 1863 a 
distinction was drawn between the relations towards a sailing vessel 
of a steamer incumbered with a tow and an unincumbered steamer (The 
Arilmr Oordort and The Independence (1861), Lush. 270, P. C., per 
Lord Kingsdown, at p. 278; compare The Cleadon {\SQ0), Lush. 158); 
and it was licld to bo a question of circumstances whether a tug 
incumbered with a tow ought to keep out of the way of a sailing 
vessel on either tack, or whether the sailing vessel ought to keep 
out of their way, and it depended upon the state of the wind and 
weather, the direction in which the tug was towing, and what were 
the impediments in her course (The King ston-hy- Sea (1860), 3 Win. 
Rob. 152, 154) ; and when tho tug and tow were proceeding against wind 
and tide, and ilie sailing vessel might without any difficulty and with very 
little loss of time have got out of the way, it was the sailing vessel’s duty 
to have done so (The Arthur Gordon and The Independencel supra), Sinco 
the Sea Regulations, 1863, it has been no longer a question of convenience 
whether the tug with a vessel in tow or tho sailing vessel should keep 
out of the way, and a tug can only justify her failure to keep out of the 
way by proof of necessaiy departure from the rule under art. 27. Rut, 
in considering this question of necessity, the distinction above referred to 
between tho relations of an inoumbered and an unincumbered steamer 
is manifestly a just one. and still applicable (Union Steamship (Jo. v. 
'' Aracan" (Owners), The “ American" and The Syria," supra, at p, 131). 
It necessitates allowances being made in particular circumstances for the 
comparatively disabled condition of the incumbered atoamer, and imposes 
upon the sailing vessel approaching her the duty of additional caution 
(ibid.). It is difficult to understand the statement in this judgment, 
ibid: **But the rule of navigation, though formulated, can scarcely be 
said to have been altered by the regulations,” i.e,, the Sea Regulations, 
1863. There is no doubt that the rule of navigation as between a sailing 
vessel and a steamer, whether towing or not, was altered by the Sea 
Regulations, 1863, tho obligation of the steamer to keep out of the way 
except in case of necessity being introduced and substituted for the rule, 
to the effect that a steamship and sailing ship meeting so as to involve 
risk of collision should each port her helm (M. S. Act, 1854, 8. 206). 

(l) The David Cannon (1865), 2 Asp, M. L. C. 353, ii. 

(m) The Warrior, supra , compare Union Steamship Co. v, ** Aracan ” 
(Owners). The “ American " and The ** Syria," supra, 

(n) As to these cases, see, further, under art. 9, pp. 393 et seq., ante. 
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It is the duty of a sailing vessel to keep out of the way of a steam 
trawler engaged in trawling (a), or of a steam vessel fishing with 
drift-nets (b) ; and a sailing drifter, when not fishing, must keep out 
of the way of a steam drifter which has her nets in the water (c). 
This duty of the unincumbered vessel to keep out of the way applies 
by day as well as by night, since the steam fishing vessel when fishing 
has to carry a fishing signal in daytime (d). At night the tricoloured 
lantern of a steam trawler engaged in trawling indicates that such 
a trawler cannot keep out of the way of an unincumbered vessel («). 
A steam trawler which has got her trawl on board and has decided 
to go off to another spot to trawl ought to change her fishing lights 
for ordinary lights as soon as she is under command and in a 
position to go full speed ahead, and ought then to keep out of the 
way of a sailing vessel (f). 

640. Notwithstanding this article, a sailing vessel overtaking a 
steamer is bound to keep out of her way under tlie overtaking rule (//). 

Other duties of a sailing vessel and a steamer navigating to avoid 
risk of collision are considered elsewhere (h), 

641. Article 21 of the Sea Regulations, 1910, is as follows 

Article 21. 

Where by any of these Rules (i) one of two vessels is 
to keep out of the way, the other shall keep her course and 
speed. (1863) (fc) 

j^ote. — ^Whon, in consequence of thick weather or 
other causes, such vessel finds herself so close that collision 
cannot bo avoided by the action of the giving-way vessel 
alone, she also shall take such action as will beat aid to 
aveit collision. (See Articles 27 and 29). (1897) 

(а) The Grovehurst, [1910] P. 316, C. A., overruling The Oraiffellachie, 
[1909] P. 1, and approving The Tweedsdale (1889), 14 P. D. i64 ; see 
also The Gladys, [1910] P. 13 (steam trawler hauling her trawl). 

(б) The PiUjaveney, [1910] P. 216. 

(c) The Pitgaveney, supra. 

(d) Art. 9 (k) ; p. 395, ante ; and see The Gladys, supra, 

(c) T'he Grovehurst, supra, at p. 333. 

(f) The Upton Castle, [1906] P. 147. 

(g) See art. 24, first paragraph, p. 461, post. Even before 1880, when 
in substance this paragraph was added, it woe generally accepted that 
the overtaking rule applied to a fast sailing vessel overtaking a slow 
steamer ; see The Philotaxe (1877), 3 Asp. M. L. C. 612, in argument. 

{h) As to the duty of a sailing vessel to keep her course and speed, when 
the steamer has to keep out of the way under tliis article, see art. 21, infra. 
As to the duty of a sailing vessel in tacking, and as to other duties of good 
seamanship, boo pp. 492, 466, post. As to the duty of a sailing vessel under 
the Thames bye-laws to keep out of the way of a steam vessel, when it 
is unsafe and impracticable for the steam vessel to keep out of her way 
and she has given the signal of four blasts or more, see The Longneition 
(1888), 6 Asp. M. L. C. 302. As to the duties of a sailing vessel in a fog, see 
under arts. 15 and 16, pp. 409 et seg., 414 et sea., ante. ^ 

(t) The Rules referred to in this article, which require one of two vessels 
t (4 keep out of the way, are, as regards steam vessels, arts. 10, 20 and 24, 
and as regards sailing vessels, arts. 17, 24 and 26. 

(k) The Sea Regulations, 1863 (art. 18), 1880 (art. 22), and 1884 
(art. 22), provided : “ Where, by the above rules, one of two ships is to 
keep out of way, the other shall keep her course ** ; and this was 
subject to the article as to departure from the rules for special circum- 
stances, now art. 27. In 1897 this article took its present form with the 
addition of the note. 
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642. The result of the alterations in 1897 (0 in this article and 
in article 23 is that the keep-on vessel since that date is, in the first 
instance, as much bound to keep her speed as her course ; that she 
is no longer bound by any article to slacken speed or stop and 
reverse, if necessary, when approaching the other vessel so as to 
involve risk of collision ; and that the moment when it becomes her 
duty to take action is defined as it never had been before, and is 
postponed to a later period, namely, when collision can no longer be 
avoided by the action of the giving-way vessel alone. 

Article 21 does not come into force until it is the duty of the giving- 
way vessel to keep out of the way, and that duty does not arise until 
there is risk of collision {m) within the meaning of the rules. This 
article, therefore, has no application till the two vessels have 
reached the position where the giving-way vessel ought to act for 
the keep-on vessel (n). 

643. The words “ couise and speed ” in this article mean course 
and speed in following the nautical manoeuvre in which, to the 

(0 Tlie Sea liegulatious, 1897, made a great alteration in this article 
by the addition of the words and speed ” and the Note ; and it is 
to be romombered in this connexion that by an alteration of the same 
date in art. 23 the duty under that article ceased to apply to the keep- on 
vessel. Under previous Sea Regulations, the koop-on vessel was bound 
to keep her course, but was not bound to go on at the same pace, as the 
art. 22 then in force and similar to the present art. 21 had nothing to do 
with 8peed(rAcR0ryl(1884), 9P. I). 137, C. A., per Brett, M.R.,at p. 140); 
on the other hand, the koep-on steam vessel at that time was subject to the 
duty under another article (the Sea Regulations, 1880 and 1884, art. 18) 
to slacken her speed, or stop and reverse, if necessary, when approacliing 
another ship so as to involve risk of collision. The effect ot those two 
articles of the previous Regulations was that the keep -on steam vessel 
was bound to keep her course, and at first was free as regards speed ; but 
she was bound to slacken her speed, or stop and reverse, if necessary, 
before the collision became unavoidable by the action of the giving-way 
vessel alone, and even before the giviug-wa'y vessel could no longer avoid 
her without difilculty ( TAs Beryls supra, at pp. 142, 143 ; The Oporto, [1807] 
P. 249, C. A.) ; and if the giving- way vessel was failing to keep out ol 
the way and running it fine, it was the duty of the keep -on vessel to slacken 
speed it the risk of collision as a whole would thereby be decreased, even 
if in one event the slackening of speed might increase the risk {Liverpool, 
Brazil, and River Plate Steam Navigation Co, v. Campanhia Bahiana de 
Navegacio a Vapor, The Asp. M. L. C. 488, 489, H. L.). 

{m) As to risk of collision,” see under art. 17, pp. 427, 428, ante, 

(n) The Bellanoch, [I9l)7] P. 170, 180, C. A.; The Botmoke, [1908] 
P. 231, 241, 245, C. A. (when the keop-on steamer put her engines to half- 
speed the^crossing and givings way steamer was three-quarters of a mile away 
on her port aide and could have found no real difficulty in avoiding her, and 
therefore the slackening of speed was not a violation of art. 21, because no 
risk of collision was then involved (ibid,, per Kennedy, L.J., at p. 245). A 
steam vessel which was being overtaken ported four minutes before the 
collision and when there was a distance of 800 yards between her and the 
overtaking steaip vessel, and it was held that slie acted before the rule as to 
keeping her course applied (The Banshee 6 Asp. M. L. C. 221, C. A. ; 
compare The Sylph (1857), Sw. 233). A schooner, seeing a steamdif’s 
masthead and red lights about two miles off and about a point on the 
starboard bow, ported enough to bring these lights a little on the port 
bow ; this porting, having regard to the distance and its degree, was held 
to be at the least an innocent manoeuvre (The Norma (1876), 3 Asp.. 
Bl. L. C. 272, P. C. ; but see The Oreai Ship Co, v. Sharpies, The ** Great 
Rasiem** (1864), 3 Moo. P. C. C. (N. s.) 31). 
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knowledge of the other vessel, the keep>on vessel is at the time Biot.s. 
engaged (o); and they mean the course and speed which the vessel Bsiidi^tlons 
would take naturally and independent!;^ of the presence of the other Ux 
vessel, as the proper method of her navigation at the particular time 
and place (p). Cdl^s 

Thus the keep>on vessel which is going to take up a pilot is 
entitled to reduce her speed for this purpose ( 9 ); but the duty of 
the giving-way vessel is to keep out of the way, and her master 


cannot in such a case rely on a supposition that the other vessel 
will slow down and stop entirely (r). If the proper course of 
navigation for the keep-on vessel in getting a pilot is to turn at 
the place where the pilot vessel is, and follow a course up river, 
she is not to blame for doing so and keeping headway for this 
purpose («). 


A steam vessel approaching another in a winding river is bound Keeping 
to keep her course and speed under this article, if the crossing rule • 

(article 19) applies, that is to say, if the vessels keeping the courses 
reasonably to Ira expected of them are likely to arrive at the same 
point at or nearly at the 'same moment (t). But “ keeping course ” 
in a winding river does not necessarily mean keeping the head of the 
vessel in the direction in which it was turned when the other vessel was 


sighted, but it means keeping the course reasonably to be attributed 
to the vessel, that is, her proper course in the river and round a 
bend, altering as necessary from time to time to avoid other vessels 
and obstacles (a). 


(o) The Roanoke, [1908] P. 231, C. A., p«r Lord Alvebstone, C.J., at 
p. 239. 

(p) Ibid., per Kennedt, L.J., at p. 247. 

(q) Ibid. 

(r) 8.8. Albano v. AUan Line 8ieamship Co., Ltd., Union Damp/- 
Dchifferhederei AetiengesselseJiafl v. 8.8. Panaia/n, [1907] A. C. 193, 207, 
208 P. 0. 

(8) The Ada, The Sappho (1873), 2 Asp. M. L. C. 4, 5. P. C. 

(t) Norwegian S.8. ** Normandie'* (Owners) v. British S,S. Pekin" 
(Owners), The Pekin," [1897] A. (J. 532, 536, P. C. ; General Steam 
Navigation Co. v. Hedley, The ** Velocity ** ( 1 869), L. K. 3 P. 0. 44. In both 
these cases it was held that the crossing rule did not apply and that there 
was no duty to keep course under this article. The argument in General 
Steam Navigation Co. v. Hedley, The ** Velocity," supra, that the crossing 
rule applied whenever the direction of one vessel’s head was crossing the 
direction of the other vessel’s head when they came in sight of each other, 
and that the keep-on vessel was then bound to ** keep her course ” by 
following the direction in which her head happened to be turned at the time, 
was rejected ; and it was hold that, in oonsiderin^ whether the two vessels 
were within the crossing rule, not merely the relative positions of the vessels 
when they came in sight of each other must be regarded, but also other 
circumstances, including the bend of the river, the usual track of vessels, 
and the necessity to turn out of the way to avoid other vessels ; and it was 
held that if the crossing rule could have applied, the keep-on vessel would 
on}y have been bound to keep her course down river on her proper side. 

(a) The Occawo(1878), 3 P. D. 60, C, A. ; Norwegian 8.8. ** Normandie" 
ipioners) v. British 8.8. ** Pekin" (Owners), The ** Pekin," supra : General 
Bteam Navigation Co. v. Hedley, The “ Velocity" supra. In The Olympie 
and H.M.8. Hawke, [1913] P. 214, C. A., where two steam vessels were 
rounding into a channel, it was argued unsuccessfully that the OVympie^ 
.the giving- way vessel under art. 19, was justified in inferring tha^ as a 
matter of good seamanship the other vessel would round into the ohannel 
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Sect. 2. Prinid facie, however, in ordinary circumstancefl, when no 

Regulations alteration of helm or engines is required by the manoeuvre which 
for the vessel is carrying out, the first duty of the keep-on vessel under 
Preventing this article is not to make any alteration in either, but to keep her 
Collisions (jourse (h) and speed as long as this will enable the other vessel to 
keep out of the way (c) ; and the giving-way vessel is entitled to rely 
on this being done, especially if she hears no signal under article 28. 

When 644. Departure from this rule may be justifiable on the general 

principles governing the observance of the Kegulations (d), and 

justified.* particularly by article 27 (e). But a vessel which seeks to justify 
alteration during this period takes upon herself the obligation of 
showing both that the dej^arture from the rule was necessary when 
it took place in order to avoid immediate danger, and also that 
the course adopted by her was reasonably calculated to avoid that 
danger (/). It it is necessary for her to manoeuvre for a danger 
to her navigation, she ought not to deviate more than is necessary 
to avoid iniinodiate danger (g). There is nothing which would be 
more likely to lead to mischievous consequences than to suppose 
that a vessel whose duty it is to keep her course should anticipate 
that another will not give way, and so give way herself ; the conse- 
quence would be that there would bo no Ci-rtainty (h). The keep-on 
vessel is not justified in altering her course because the other vessel 
is cutting it fine, since the other vessel’s action is guided by the 
presumption that the keep-on vessel will keep her course (0* 

An important instance of necessary departure from this article 

oil Buch a course an would keep her clear, and that the other vcbbcI was to 
blaino ior not doinff, so. 

(6) The duty to keep course is not satisfied merely by not altering the 
helm or engines; see The Farewell (1882), 8 Quebec Law Kepoits, 87 (two 
sailing vessels were in tow of a tug in a river, tlic light one being inj udiciously 
jilaced in front of the heavier one and steering badly. When a steamer 
was passing, the heavier vessel sailed up under a high wind, struck the 
lighter one, and drove her into collision with the steamer. The light 
sailing vessel was held to blame for not keeping her course under the 
article, apparently on the ground that she was responsible for the mode of 
sailing). 

(c) Compare The Banza (1898). 79 L. J. (p.) 21, n. 

(d) 8ee pp. 363 ei seq,, ante, 

{e) It was said that art. 19 (compare art. 18) of the Sea Regulations, 
1803, which was similar to the present art. 27, was framed for the purpose 
of the protection of a vessel that was required to keep her course, and 
no other purpose {The David Cannon (1865), 2 Asp. M. L. C. 353, n. ; 
and BOO The Allan v. The Flora (1866), 2 Mar. L. C. 366). 

(/) The **Agra'^- and ** Elizabeth Jenkins" (1867), L. R. 1 P. C. 601, 
604. 

iq) The Saragossa (1892), 7 Asp. M. L. C. 289, C. A. 

(h) The Te8t {lS41)f 6 Notes of Cases, 276 ; The Vivid (1849), 7 Notes of 
Cases, 127 (similar observations were made in this case with special 
reference to a vessel on the port tack taking upon herself, on seeing a 
steamer, to deviate from her course to get out of the way) ; The Superior 
(1849), 6 Notes of Cases, 607 (where a brig, according to the Regulations, 
ought to have ported her helm for a second vessoT, but as a previous 
veMel had, rightly or wrongly, passed her to starboard, she expected the 
second vessel to do the same ; so the brig starboarded, the other vessel 
ported, and the brig was held alone to blame). 

(t) The Highgate (1890), 6 Asp. M. L. C. 612. In The Franconia {IBl 6); 
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may arise when the vessel, which would ordinarily have to keep *• 

out of the way, is one of a fleet of warships steaming in companv. Beffitatfams 

In this event another vessel, which ordinarily under this article fe® 

should keep her course and speed, may be bound to avoid crossing 

the bows* of the warship {k), as this state of things may constitute Colons 

“ special circumstances ” (1) under article 27. This duty, to avoid 

crossing the course of the warship in such circumstances instead 

of keeping course and speed, has been applied in the case of a 

steamship (m), and with still ihore force in the case of a tug and 

tow (n) ; and when a merchant vessel was on a course to cross 

the course of one of a column of five vessels, part of a flotilla of 

ten torpedo boat destroyers (o) ; and in cases of larger fleets ; and 

when a merchant vessel was crossing the line of warships at 

a fine angle, the steamship heading E. by N. and the warships 

about W. ^ N. (p). On the other hand, one of a squadron of 

three warships was held to blame for not keeping out of the way 

of a crossing steamship (q). The officer in charge of the warship, 

though he may be bound to keep out of the way of the other vessel, 

is also bound by the King’s Regulations not to change the course 

without directions from the captain, unless to avoid immediate 

danger, and this should be borne in mind in considering whether 

his manceuvre was taken in time(r). 

When the keep-on vessel finds herself so close that collision 


2 P. D. 8, 13, C. A., It was hold that an overtaken steamer, when the 
other steamer on her port quarter came within three lengths and ported, 
was not to blame for yielding a point and afterwards hard-a-porting ; 
and in The Olyrnffic and B.MJs. Hawke, [1913] P. 214, C. A., where two 
crossing vessels were rounding into the same channel, it was held that the 
keep-on vessel, by porting away from the other vessel the small amount 
of ten degrees, did not show bad navigation. 

(k) H.M. 8, Sans Pareil, [1900] P. 267, 282, 283, C. A. ; The Hero, [1911] 
P. 128, 132, C. A. ; and see the other cases cited in subsequent notes. The 
Board of Trade Notice, 1897 (sec n,M,3. Sans Pareil, supra, at p. 276), 
warned single vessels against approaching a squadron of warships so closely 
as to involve risk of coUision, or attempting to pass ahead of, or through, or 
to break the lino of, such squadrons, and bade them keep out of the way. 
This notice was also relied on in The EPna, [1908] P. 269, where the officer in 
charge knew of it ; but it was held not to be available against a foreigner 
who did not know of it, in H.M,8. King Alfred (1913), 30 T. L. R. 102. 

(Z) H.M. 8. Sans Pariel, supra. 

(m) 8.8. Hero (Owners) v. Oommissioners for ExeotUing the Office of Lord 
nigh Admiral of the United Kingdom, [1912] A. C. 300. 

(w) H.M. 8. Sans Pareil, supra. 

(o) The Etna, supra. 

(p) The Colstrup (1908), Shipping OaeeUe, 22nd October. 

(q) The Melampus (l^QZ), Shipping Gazette, 22nd December. In this case 
the leading warship had the second warship about six cables on her port 
beam, and the third warship about throe cables astern. The steamship 
sighted these vessels about on her port beam showing their masthead ana 
green ligh ts on a crossing course, and they began to draw ahead, and alie kept 
her course. The first warship, instead of going under her stern, unwisely 
st^boardod and ported to avoid her, and the third warship, following the 
first one, failed to keep out of the way of the steamship and was held alone 
to blame ; and see H.M. 8. Sutlej (1906), 21 T. L. R. 325, C. A. 

(r) H.M. 8. Sutlej, supra, per Brett, M. R. , at p. 328. The officer in charge 
of the warship was held to olame in H.M. 8. Sans Pareil, supra, and The 
Melampus, supra; he and the merchant vessel were held to blame m 
Hero (Owners) v. Oommissioners for Executing the Office of Lord High 
Admiral of the United Kingdom, supra; The EPna, supra; and Tho 

K.L.—xxyu 9 



m 


AND Navigation. 


SDcrr. 2. 

Bi$ffiilatlons 

for 

Preventing 

ColUstons 

etc. 


cannot be avoided by the action of the giving- way vessel alone, she 
also is bound to take such action as will best aid to avert collisioh. 
It has been said in reference to this duty that article 21 is the 
most difiicult of all the regulations to understand and obey («)• 

The duty of the keep-oii steam vessel to assist at the last in 
avoiding collision has been frequently discussed in recent cases (t). 
It is quite impossible to determine mathematically the point at 
which the keep-on vessel must act ; these rules have to be construed 
so that men may act reasonably upon them (a). Where good 
seamanship would assume that collision cannot be avoided by the 
action of the giving-way vessel alone, the case falls within the 
exception, even though in fact the giving-way vessel could by her 
own action have averted collision (b). The burden of taking action 
and departing from the rule cannot be pressed very severely in 
any case. If the officer in charge is found to have been watching 
the other vessel and dcing his best to make up his mind when to 
act, he ought not to be held to blame for waiting a moment too 
long before acting (c). In determining the duty to act, there are 
always many ingredients, such as the light, the clearness of 
atmosphere, the speed and course of the other vessel, from which 
an estimate must be formed as to where the courses will meet, and 
the difficulty of detecting at night the moment when the giving-w^ay 
vessel may be altering her course (d). The obligation to act is 
more imperative and immediate in daytime, when it can be seen 


Cambridge (1903), cited at P- 1^®* 147; and the merchant vessel 

was aloue to blame in U.M.8. Sutlei (1905), 21 T. L. R. 325, and in The 
OoUtruv (1908), Shipping Gazette, 22nd October. 

(«) The Bruxelleaville (1907), Shipping Gazette, 23rd November, per 
Bucknill, J. 

(<) “ It must always bo a matter of some difficulty for the master of ” 
a keop-on vessel to determine when the time has arrived for him to take 
action, for if ho act too soon he may disconcert any action which the other 
vessel may be about to take to avoid his vessel, and might be blamed for 
so doing, and yet the time may come at which ho must take action. There- 
fore he must keep his course and speed up to some point and then act, but 
the precise point must bo difficult to deteimiine, and some little latitude 
has to be allowed to the master in determining tliis ** {8.S, Alhano v. 
AUam Line Steamship Co., Ltd., TJnion Dampfschiffsrhederci Actier^eselU 
sehaft V. 8 . 8 . Parisian, [1907] A. C. 193, 207, P. C.), 

(o) The Eanza (1898), 79 L. JWp.) 21, n. 

(6) The Olympic amd JT.Jf.j8f. ffdwke, [1913] P. 214, C. A., per VauGHAN 
Williams, L. J., at p. 245. 

(c) The Uarwa, supra. In this case the master of the keep-on vessel 
reversed Jiis engines too Boqn, but was held not to blame ; whether tho 
distance at which he reversed was a quarter of a mile, or 400 or 600 yards, 
it was impossible to say. In The Omen (1901), 17 T. L. B. 359, H. L., the 
keep-on steamer was held not to blame in the House of Lords, though both 
oourts below had blamed her for keeping her speed too long. In The Bruxelles- 
viUe, suma, a giving-way vessel crossing at an angle of 2| points tried to cut 
across tne bows of the other vqsscl, and at the last moment, when very 
hear, ported ; the officer in charge of the keep -on vessel first blew a long 
warning blast to her, and afterwards, when she was in line with his veasm 
and was swinging under a port helm but before he could know that she 
was porting, starhoarded and reversed and went off a point to starboard, 
and it was held that he was justified in his action. 

(d) The Wuntsrnam (1911), 11 Asp. M. L. 0. 600. Two steamers were 
approaching with risk of collision on courses crossing at an angle of about 
fopr points, and the giving. way vessel came on without taking any steps j 
the officer in charge of the keep-on vessel believed the other vessel would 
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what the vesael is and how she is manosavring, then at ni^ht, when 
the only information as to her position or movement is aerived 
from the lights e^chibited (e). A vessel which acts under the i^te 
to article 21, but neglects to signal under article 28, does not take 
such action as best aids to avert collision (/). 

646 . As regards sailing vessels, the same general principles 
apply. The rule that a sailing vessel is to keep her course Mesningof 
has been enforced very strictly; it is onljr where a clear case 
of necessity for departing from the rule is made out that the Bailing 
captain of a vessel can excuse himself for not following the 
rule (g). If a close-hauled vessel is sailing half a point off being 
jammed close to the wind, and comes up only half a point, it cannot 
be said that she is not keeping her course. It has not been decided 
whether, if she is sailing a point off and comes up the whole 
point, she would be altering her course (k). When a close-hauled 
vessel luffed to an extent which was doubtful but was not proved to 
be more than half a point, and did not luff so much as to lose 
headway, it was held that she substantially kept her course (i). 

If the luffing is not more than is necessary for the vessel to 
maintain the course which she is following, she is not to blame (A;). 

It is the duty of a close-hauled vessel to keep close to windward (a). 

But if a vessel comes .up until she is more than close-jammed and 
until her sails are shaking, and so reaches a point that she must go 
off again before the wind before she can sail, then she does not 
keep her course and breaks the rule (b) ; or if, being two points free, 
she luffs up until she is close-hauled (c). 

When a vessel is hove-to, apparently getting her under way on 
the same tack is no breach of the duty to keep her course (d), and 
it may be a proper precaution to take. 

port eventually, and so, shortly before the collision, he slowed his engines 
in order to keep his vessel more under command, and he was held not 
to blame. So also a keep-on vessel, a steam trawler, has been h^d 
not to blame for not altering course or speed till within one and a half 
lengths of another steam trawler, and then porting, the other vessel never 
altering at all (Beucker v. Aberdeen Steam Trawling and Fishing Co., [1910] 

S. 0. 055). But this case and the last wore before the Maritime Conventiohs 
Act, 1011. When two steamships were on courses crossing at an angle 
of half a point, and the giving-way vessel had just crossed on to the star- 
board bow of the other, and had come green to green at a very short 
distance ahead, and then suddenly ported, the Court of Appeal treated 
a^t. 21 as still applicable in considonng the duty of the keep-on vessel os 
regards reversing (The Koning WUlem II., [1908] P. 125, C. A. j and see 
under art. 19, pp. 436 et seq., ante). 

(e) Ship “ Tasmania'* (Owners and Owners of Freight) Y*Simlih and. Ship 
of Corinth *’ (Owners), The ** Tasmania *’ (1890h 15 Ajjp. Cas. 223, 226. 

{/) The Annie (1912), Shipping Gazette, 2nd IVbruixy, C A., per 
Pakwkli., L. J. 

(g) The Eighgate (1890), 6 Asp. M. L. C. 512. 

Ih) The Earl Wemys ( 1889), 6 Asp, M. L. C, 407, C. A. 

*(t) The Aimo, The Amelia (1673), 2 Asp. M'. L. C. 96, C. 

(jfc) The Water Nymph v. The Carlisle (1865), Holt (4 I>m.), 121, 123. 

(a) The Marmion (1872), 1 Asp. M. L. C. 412, P. C. 

(b) The Earl Wemys, supra. But this did not apply to action which 
ii was the duty of the vessel to take just before the eoUisuM^ {The 

amd the (1666), L. R. 1 P. C. 378, 383). 

The Earl Wemys, svpra, per Butt, J* ' , , 

{d) The General %ee, ,of JhihUn (16^9), ^0 L. .7. 760 r it is very 

q2 
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A koep*on sailing vessel is wrong to go about unnecessarily to 
get out of the way of a steamer (<?). 

646 . It is, however, sometimes the duty of a sailing vessel, 
which in ordinary circumstances ought to keep her course and 
speed under this article, to depart from the rule and keep out of 
the way of the other vessel owing to special circumstances. For 
instance, a sailing vessel, which should ordinarily keep on under 
the rule, will be to blame for running down another sailing vessel, 
which should ordinarily keep out of the way, if, as the keep-on 
vessel learns in sufficient time, the giving-way vessel has thrown 
herself into stays and is helpless, although she has failed to take 
proper steps in her helpless state, and is also to blame (/). But it 
has been held in certain circumstances that it is not the duty of a 

questionable whether the mere getting the cutter under way on the same 
tack, would not, nautically speaking, be keeping her course’*). 

(e) The General Lee, of Dublin ( ISQ9), 19 L. T. 750; and see The 
Monson v. The Neptune (1865), 2 Mar. L. C. 289. A barque m Margate 
Roads at night, wearing round to come to anchor as she had failed to 
stay, showed first her green light and then both lights, and then her red 
to an approaching steamer, which starboarded for her and afterwards eased 
her engines, but collided with her ; the barque was charged with not keep- 
ing her course, but was held not to blame. And as to the duties of good 
seamanship on the part of a sailing vessel going about, see pp. 492, 493, poet 

if) Wilson V. Canada Sh%ppim^ Co. (1877), 2 App. Cas. 389, P. C., 
where two ships were beating up the river St. Lawrence, and one coming 
round on the port tack was lying in stays ; the vessel on the starboard tack 
was held to blame for not porting her holm when she received a warning 
hail from the other ship, though she could not see the state of the canvas of 
the other ship, and though the other ship was also to blame for not givmg 
herself stem way so as to avoid the collision ; compare The Eosahe (1880), 
6 P. D. 246. In The Ida v. The Wasa of Nicolaiatadt (1866). 15 L. T. 103, 
a vessel close-hauled on the starboard tack kept her course and ran into a 
vessel which was in stays coming round on the port tack, and the first vessel 
could easily have avoided the collision, and the second vessel could do 
nothing ; the first vessel was alone to blame. In The Lady Anne (1850), 16 
Jut. 18, two schooners, which were close-hauled on opposite tacks, came in 
sight of each other at night at a short distance, and the schooner on the 
port tack did ail she could, by porting her helm and easing her main sheet, 
but could not avoid collision ; it was held that the schooner on the st^^r- 
board tack ought to have ported and eased off her head sheets. In The 
Paramatta (1891), Stockton’s Yice-Adihiralty Boporfcs (New Brunswick), 
192, a schooner was drifting hove-to on the port tack in foggy weather, and 
at a distance of a quarter to half a mile came in sight of a barque close- 
hauled on the starboard tack and making between four and five knots an 
hour, and had no time to swing off and clear the barque ; it was held that 
the barqu6 ought to have seen that the schooner was helpless to manoeuvre, 
and that the barqu6 could easily have swung off one or two points to clear 
her, and was alone to blame. In The General Gordon (1892), 7 Asp. M. L. C. 
317. H . L. , a fishing smack was lying-to on the starboard tack with one hand 
on deck and helm lashed a-Iee, when another fishing smack crossed ahead 
of her on the port tack and, coming round on the starboard took, came 
off the wind and struck the smack, which took no steps to avoid the 
collision. The first smack was charged with negligence in nut having t\^o 
hands on deck so that the foresail sheet could nave been let go, and the 
helm put down ; but there was held to be no evidence that this smack had 
in any way contributed to the collision, and the other smack was alone to 
blame. In The Aimo, The Amelia (1873), 2 Asp. M. L. 0. 96, P. C., a ship 
close-hauled on the port took had her headgear carried away and could not 
bear up, and the other ship, in imorance of this, kept her course ; the 
eollision was held to be an mevitable accident. Compare TheZadolc{l%%2L)f ' 
0 P. D. 114 (on a barque in fog, when a steamer’s whistle was heard, hands 
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Bailing vessel to alter her course to avoid crossing the bows of one 
of a fleet of warships sailing in formation (g). 

It is the duty of a sailing vessel to take action, under the note to 
this article, when she finds herself so close that the other vessel 
cannot by herself keep out of the way. Large allowance, however, 
should be made for the officer in charge, as in the case of a keep- 
on steam vessel, and very clear proof of contributory negligence 
should be required ; because the other vessel which is charging 
negligence has caused the difliculty, and the decision has to be 
made suddenly and almost in the agony of collision, when perfect 
nerve and presence of mind ought not to be required by the court, 
and no alteration should be made as long as there is any reasonable 
probability of the other vessel keeping out of the way, since other- 
wise action may counteract the manoeuvres of the other vessel and 
cause collision (h). 

When a vessel sailing close-hauled, whose duty it is to keep on, is 
compelled to alter her course to assist in avoiding collision, she should 
do so as a rule not by going off, but by luffing up to the wind and 
thereby stopping her way and mitigating the effect of a collision (i), 

647 . Article 22 of the Sea Regulations, 1910, is as follows : — 

Ariide 22. 

Every vessel which is directed by these Rules to keep 
out of the way of another vessel shall, if the circumstances 
of the case admit, avoid crossing ahead of the other. (1897) 

648 . This article applies to all vessels which should keep out of 
the way under articles 17, 19, 20, 24, and 26. 

Under this article it can never be right for the giving-way vessel 
when there is risk of collision to cross ahead of the keep-on vessel, 
if the circumstances admit of her passing astern (/»;). 


should 1)0011 stationed ready to work the braces do., so as to holx) 

to throw olf the ship’s head if necessary when the steamer caiiio in sight). 

(0) E.M.8. SuiUj (190r>), 21 T. L. R. 325, 0. A., where a fleet of 
eight warships was proceeding at night in two columns of ionr ; a sailing 
vessel was approaching to pass between the third and fourth vessels of 
the port column, and was alone in fault for a collision through not keeping 
her course and speed. 

(A) Compare Ship ** Tasmania *’ {Oivnera and Owners of Freight) v. 
Smith and Ship “ CiLy oj Cormth^* {Owners), The “ Tasmania ’* (1890), 15 
App. Cas. 223, 226, 235, 238. Before 1897, whoa the note to this article 
was introduced, a keep-on sailing vessel was bound to take action when 
she ought to have concluded that the other vessel was not going to keep 
out of the way ; see The William Frederick, The Byfoged Christensen 
(1879), 4 App. Cas. 669, 672, P. C. As soon as it was, or ought to have 
been, obvious that to keep her course would involve immediate danger, 
the officer in charge was not only justified in departing from it, but bound 
to do so, and to exercise his best judgment to avoid the danger {Ship 
“ Tasmania ” {Owners and Owners of Freight) v. Smith and Ship “ City of 
Cofinth ** {Owners), The ** Tasmania,'' supra, at p. 226). If she coiJid then 
reasonably have made some effort to avoid the collision, and did not do 
but pertinaciously kept her course, she was to blame (The William 
Frederick, The Byfoged Christensen, supra ; The Commerce (1850), 3 Wm. 
Rob. 287, 298; The llosaho (1880), 5 P. D. 246). But she was only 
required to act in a very clear case of necessity {The William Frederick, 
Tm Byfoged Ohriatenaen, supra) ; and she was wrong if she acted before 
there was immediate danger (The Spring (1806), L. R. 1 A. & E. 99). 

(1) The ** Agra" and "Elizaheih Jenkins" (1867), L. R. 1 P. C. 601, 506. 

(k) Before this article was introduced it was well established that a 
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6xot. 2 . Unde^ this article a fiteam vessel should port to a red light on 
Regulations her starboard bow approaching with risk of collision. If there are 
for difficulties of navigation which prevent this, she should stop and 
Preventing ^^^ait till the red light has crossed her bows, or she may run away 
GolMons under a hard-a-storboard helm, although that will be in most 
circumstances a much less advisable course (Z). 

Article 23. 649. Article 23 of the Sea Regulations, 1910, is as follows : — 

Article 23. 

Every steam vessel which is directed by these Rules to 
keep out oE the way of another vessel shall, on approaching 
her, if necessary, slacken her speed or stop or reverse. ( 1863) (w) 

Object of 650. The object of this article is to obviate the risk and mini- 
rale. mise the results of collision ; and the more imminent the risk, the 

more imperative is the iie'sessity for implicit obedience to the rule (71) . 
Slackening speed, or stopping or reversing, not only directly avoids 
collision in some cases, but also in other cases indirectly assists to 
avoid both collision and even the risk of it by allowing more time 
and space for manoeuvres. 

Application 651. The rules referred to in this article are articles 19, 20, and 
of rule, 24, When any of the rules imposes on a steam vessel the duty to 
“ keep out of the way,” there is a correlative duty on the other 


giving-way vessel when there was risk of collision was entitled to keep out 
of the way by crossing .ahead or astern, and even if necessary by increasing 
her speed in order to cross ahead {The Leverxngton (1886), 11 F. L>. 11 7 , 
C. A.). 

(l) The Atthion, [1905J P. 21, 31; The Try Again (1908), Shipping 
Gaeette, 2nd June. 

(m) The Sea Regulations, 1863, art. 16, which corresponded to this 
article, was : “ Every steamship, when approaching another ship so 
as to involve risk of collision, shall slacken her speed, or, if necessary, 
stop and reverse, and every stoanisliip shall, when in a fog, go at a 
moderate speed.” The Sea Regulations, 1880, art. 18, was: Every 
steamship, when approaching another ship, so as to involve risk of collision, 
shall slacken her speed or stop and reverse, if necessary.” The ^ea 
Regulations, 1884, art. 18, was in the same words. Four important changes 
were made in this article in 1897. First, by an alteration in the earlier 
words of the article it became nb longer applicable to the keep-on vessel, 
and was confined to a giving-way vessel ; the former rule (art. 1 6 of 1 863 and 
art. 18 of 1880 and 1884) was unique in applying to both of two vessels on 
all possible occasions when approaching so as to involve risk of collision, 
and was described as a rule wholly independent ” of the other rules ; see 
The Beryl (1884), 9“P. D. 137, 140, C. A. Secondly, the words ‘‘so as to 
involve risk of collision” were omitted. Thirdly, the position of the 
words “if necessary” was altered so as more clearly to qualify the 
obligation to slacken speed as well as the other obligations. Fourthly, 
the words “stop and reverse” were altered to “stop or reverse.” Also 
hi 1011 the principle of presumption of fault in case of infringement, which 
had greatly affected the interpretation of this article (see, for instance, 
Sioomvaart McuUechappy Neikrlmd v. Pemneular and Oriental SteOm 
Navigation Co. (1880), 6 App. Cas. 876), was done away with by the 
Maritime Conventions Act, 1911 (1 & 2 Geo. 5, c. 67), s. 4 (1). 

(n) Stoomvaart Maatechappy Nederland v. Fentneular and Oriental Steam 
Navigation Op., eupra, per Lord Watson* at pp. 903, 004 ; oompaie 
Maclaren t. Oompofnie ti^angaiee de Navigation a rapeur (1884), 9 App. 
Cas. 640, per Lord Watson, at pp. 661, 662; compare The Zadok (1883), 
8 P. D. 114, 116, as to the dmilar object of stopping under art. 16. 
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vessel under article 21 to keep her course and speed ; and 
article 28 only comes into force when this ooirelative duty exists. 
Thus it does not apply to vessels which come under the end-on rule 
(article 18), and the duty of such vessels to slacken speed or stop 
or reverse depends on the dictates of good seamanship. 

This article does not apply to vessels which have to keep their 
course and speed under article 21, and their duty to slacken speed 
or stop or reverse depends on that article (o). Nor does it apply 
to vessels in fog, fof in such cases the fog rules (articles 15 
and 16) apply; this and the other steering and sailing rules are 
only intended to be applicable when the vessels are in eight of each 
other (p). 


ooUftfiiu 

etc. 


652. The burden of proving a breach of this article is upon those Bniden ot 
who allege it (q). • proof. 


653. “On approaching her ’’only means when there is a con- “On 
tinuous approaching of the two vessels, if they are approaching one 
another at a considerable distance in fine weather (r). 

From the omission of the words “ so as to involve risk of collision ” 
from the present article it maybe inferred that it was intended to leave 
the duty under the article more at large ; the obligation under it, both 


(o) Seo art. 21, p. 445, ante. The cases decided under the Sea Begula- 
tions, 1863, 1850, and 1884, as to the vessel which had the duty to keep her 
course obeying also the rule to stop and reverse which applied to her under 
those Kegulaiions, have no longer any direct application : seo The Beryl 
(1884), 9 P. D. 137, C. A.; Uveryool, Brazil, and River Plate Steam 
Bauigation Co. v. Camyanhia Bahiana de Navegaeio a Vapor, The 
Memnon (IB89), 6 Asp. M. L. C. 488, H. L.; The Oporto, [1897] P. 249, 
C. A. 

ip] The King (1911), 27 T. L. R. 624; compare The Cathay (1899), 9 
Asp. M. L. C. 35. Ill the Soa RcgulatioDs, 1863, the rule as to slackeu- 
iug speed or stopping and reversing, and tho rule as to moderate speed in 
a fog, were included in the same article. And when the two rules were 
placed in difTerent articles in the Sea Regula^ons, 1880 and 1884, they 
remained closely connected. Thus, in circumstances in which moderate 
speed in a fog meant going as slowly as possible, a breach of the rule os to 
moderate speed when approaching another ship, so as to involve risk of 
collision, involved a breach of the rule as to slackening speed ; see The Ebor 
(1886), 11 P. D. 26, 20, C. A. As to cases decided with regard to revemng 
in fog under the Sea Regulations, 1863, art. 16, and the Sea Regulations, 
1880 and 1884, art. IS, see under art. 16, p. 414, ante. 

(q) Steamship '* Lebanon*^ (Owners) v. Steamship *‘Ceto^^ (Owners), The 
*‘C!eio” (1889), 14 App. Cas. 670, per Lord Selborne, at p. 676. When 
the master of a steamer testified that the engines were stopped and reversed 
as soon as ordered by the compulsory pilot, but the pilot testified to the 
contrary, and the engineer was not called as a witness, the steamer was 
held to blame {The Bipon (1848), 6 Notes of Cases, 245). 

(r) Compare The **Je8mond^'* and The **Earl of Elgin^' (1871)> L. R. 4 
F. O. 7 (decided on the Sea Regulations, 1863, art. 16). When^a barge 
steering S.E. by S., a little above the Nore light in the river Thames, saw 
on her port bow the red light of a steamej steering west, the barge was not 
‘^'approaching or being approached by any other vessel,*' so as to be bound 
to show a light under tho Admiralty Notice respecting Lights, 1852 ; see 
The Ceres (1857), Sw. 250. It was held that an overtaken steamship could 
not be “approaching” the overtaking ship within the meaning of the 
Sea Regulations, 1863, art. 16; see Tm Frinconia (1876), 2 P. O. 13f 
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as regards time and as regards a breach not involving a statutory 
presumption of fault, appears to be less stringent than formerly is). 

664 . The words ‘‘ if necessary now apply to slackening speed 
as well as to stopping or reversing (i). 

Necessary” is a word of flexible meaning to be interpreted 
according to the circumstances (a). It does not allow the officer in 
charge of the steam vessel to wait till the last moment. It does 
not mean that the situation is such that without stopping or 
reversing a collision will take place ; “ necessary means rather 
prudent ” or “ expedient ” (b). The question is whether the facts 
were such that, as a prudent and reasonable person, the officer who 
is responsible for the navigation of the ship should have acted under 
the rule (c). The necessity must be such as would be apparent to 
a seaman of ordinary skill and prudence with the knowledge which 
he possesses at the time (d). It does not depend upon the state of 
facts afterwards ascertained, unless there was enough to tell him 
at the time what the condition of facts was(c). Thus the important 
consideration is not whether the rule was in fact applicable, but 
whether the circumstances were such that it ought to have been 
present to the mind of the person in charge that it was aiqflic- 
able (/); for a regulation can hardly be said to have been infringed 
by him till he knows, or ought to have known, and but for his 
negligence would have known, of the change of circumstances which 
brings the regulation into force (f/). 

If the officer in charge is uncertain whether it is his best course 
to keep on at full speed or to reverse, he should obey the rule and 
reverse (/O* A man is not bound to exercise his judgment 
instantaneously as to stopping and reversing his engines ; a short, 


(fi) Comparo The Bounion (1898), 14 T. L. E. 173. 

(f) The oiigiual words in 1803 weie “ slacken her speed or, if necessary, 
stop and reverse.*’ In 1880 and 1884 these words became “slacken her 
speed or stop and reverse, necessary ” ; but under these words it was 
still held that the slackening of speed was imperative when there was risk 
of collision, whereas the act of stopping and reversing was only required 
when there was necessity for it; see Steamship L^anon'* {Owners) v. 
Steamship “ Ceto ’’ (Owners), The “ Ceto ” (1889), 14 App. Cas. 670, per Lori 
Watson, at p. 684. 

(a) Ibid., at pp. 670, 676, 690, per Lord * Selborne and Lord 
Fitzgerald (a dissenting judgment). 

(h) Ibid., at p. 689, per. Lord Bramwell (as to art. 18 of the Sea 
Regulations, 1884). 

(o) Ibid., at pp. 673, 693, 694, per Lord Halsbury, L.C., and Lord 
Hersciiell'. 

(d) Ibid , per Lord Herschell, at p. 694. 

(s) Ibid., per Lord Halsbury, L.C., at p. 673. The suggestions in The 
Beryl (1884), 9 P. D. 137, 144, 145, (1 A., that the necessity might mean 
actual necessity or necessity determined by the event, are thus negatived. 

if) The Beryl, supra, per Brett, M.R., at p. 139. “The rules can only 
apply to circumstances which must or ought to bo known to the parties “ 
ibid,, per Brett, M.R , at p. 138); 

(^) Stoomvaart Maatschappy Nederland v. Teninsular and Oriental Steam 
Navigation Co. (1880), 5 App. Cas. 876, atpp. 894, 902, per Lord Blackburn 
and Lord Watson; compare Baker v. Theodore u, Band'^ ((honere). 
The •* Theodore H. Band"' (1887), 12 App. Cas. 247, 260. 

(h) ]Vmdram v. Bobertson (1005), 42 So. L. B. 602, 606. 
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bat a very short, time must be alloMred him for this purpose (t). 
A master has been held in fault for delaying to stop and reverse 
for about a minute (k), but not for a delay of a few seconds (f). Full 
speed astern is an emergency order, and according to the practice 
of engin^rs should be executed with extreme promptitude ; more 
so, as a matter of seconds, than the order full speed ahead when a 
vessel is moving slowly ahead (m). 

655. A giving-way vessel appears to be entitled to keep out of 
the way of the other vessel by using her helm when at a suificient 
distance without altering her engines under this article {n). 

666 . This article relates to three operations, namely, slackening 
speed or stopping or reversing, and therefore comes into operation 
from time to time whenever the circumstances existing at the time 
make it necessary that the article should be acted on (o). A vessel 
which has properly slackened speed under it has been held to blame 
for not obeying it by reversing (2?). 

657. A difference appears to exist between the obligation to 
slacken speed or stop or reverse under this article, and the similar 
obligation under the dictates of good seamanship. This articlfe is 
a general rule to be adopted in certain circumstances by all persons 
in charge of the navigation of vessels, for the sake of the safety of 
their own vessel, and of tho vessel approaching at a distance 
commanded by a man who has no right or reason to suppose that 
the other person will break the rule {q). Hence, even if it would, 
in the absence of such a positive rub, be better seamanship to 

(i) The Emmy Haase (1884), 9 P. D. 81 ; 8.S, **Kwang Tiiuff” {Owner) 
V. S S. Ngapoota*' [Owners), The “ Nga2>ootay" [1897] A. 0. 391, P. C. 

(/f) Stoomvaart Maatschappy Ncdeiland v. Peninsular and Oriental titeam 
Navigation Co (1880^, 5 App. ("as, S70. 882, 888, 898. 

(/) S.S. ‘^Kwang Tung'' (Owner) v. S.if, Ngapoota*^ (Owners), The 
** NgapooiaP supra. 

(m) Stephen & Sons, Ltd. v. Allan Line Steamship Co., Ltd , [1911] S. C. 
836, 844. 

(n) Under the Sea Regulations, 1863, a steamship, which was bound to 
slacken her speed when approaching another ship so as to involve risk of 
collision, was not bound to slacken her speed if she had determined the risk 
of collision by porting (The Jesmond"' and The Earl of Elgin'' (1871), 
L. B. 4 P. C. 1 (in this case tho end-oii rule applied) ). And under tho Sea 
Regulation^), 1880, art. 18, by which a steamship was bound when approach- 
ing another ship, so as to involve iisk of collision, to slop and reverse if 
necessary, a steamship which was coming round a point and saw the 
masthead and red lights of another steamship about a mile off on her 
starboard bow, hard-a-ported and only stopped and reversed when it was 
perceived that her helm would not answer owing to an eddy tide, and was 
held not to blame (Scicluna v. Stevenson, The ^'Rhondda" (1883), 8 App. 
Cas. 649, P. 0.). Under a later rule in tho same terms it was held 
not to bo necessary for two approaching steamers to stop and reverse 
until it became apparent to the eye that if they continued to am>roach 
they would in all likebhood either shave close or collide (Siekmshvp 
^'Lebanon" (Owners) v. Steamship **C€to'' (Owners), The **0eto" (1889), 
1*4 App. Cas. 670, per Lord Watson, at p. 686). 

( 0 ) The Beryl (1884), 9 P. D. 137, C. A., per Frt, L.J., at p. 146. 

Ip) Ibid. 

(Jf) Stoomvaart Maatschappy Nederland y.Pemnsulcvr and Oriental Steam 
Na/vigation Co., supra, per Lord Hatiierlbt, at p. 909 (as to the 8ea 
Regulations, 1863, art. 16). 
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keep way on the ship in order to make her more manageable, the 
opposite course has been prescribed when prudent and must be 
followed (r). Thus it appears that a vessel may be held in fault 
for not reversing under the rule when, if there had been no rule, 
she might not have been in fault. This difference of obligation, 
however, cannot be pressed very far, and probably in many cases 
it makes no difference whether the rule exists or not (s). 

It is the duty of the olliccr in charge of a steamer, whether under 
this rule or the duty of good seamanship, to slacken speed on 
apjjroaching close to a vessel at night when he is uncertain as to 
her coarse (f). 

A steamer ought not to proceed at full speed when the wind is 
such that her smoko is blown over her bows so that she cannot 
properly see or be seen by other vessels ; and a steamer approaching 
another steamer, of which only the smoke can be seen, so that it can- 
not be known whether she is end-on or passing clear or crossing, 
ought to slacken her speed (a). 

An overtaking steamer has been held to blame for starboarding 
only and not reversing, when the o\ertaken steamer, a length and a 
half on the starboard bow and about a length in advance, wrongly 
starboarded across her bows (b). 


(r) Stoomvaart Maatschappy Nederland Pcn^ns^lhlr and Oriental Steam 
Navigation Co. (1880), 5 App. Cas. 870, per Lord Blackdukn, at p. 896. 

(a) Compare Steamship Lebanon (Owners) v. Steam^ship **Ceto'^ 
(Owners), The *^Ceto” (1880), 14 App. Cas. 670, per Lord Watson, at 

p. 686. 

(t) At night tlie master of a steamer, going at eight and a half or nine 
knots, observed a sailing vessel three miles off a little on his starboard bow, 
and owing to not being able to see her light was uncertain what was her 
course, and ported and hard-a-ported seven points off his course, and 
afterwards came into collision ; ho was held in fault for not slackening 
speed until he could ascertain her course (Beal v. Marchais, The ""Bougain- 
ville*^ and The ""James C. Stevenson** (1873), L. K. 6 P. C. 316, 323). 
Owing to the defective light of a sailing vessel, the officer in ohargo of a 
steamer saw something on his starboard bow but could not tell what, and 
ho had a small space ot time to act ; he was held in fault for starboarding 
and keeping on at full speed instead of stopping and reversing (IT 
V. Bobertson (1905), 42 Sc. L. K. 602, 606). Tliose on board a steamer, 
having passed several iishing boats, mistook the light of a vessel sailing 
on the port tack for that of a fishing bojtt at her nets, and starboarded ; 
though the mistake was not an unreasonable one, the steamer was held 
to blame for not adopting the more prudent measui'e of easing or stopping 
(The Birkenhead (1848), 3 Wm. Kob. 75; compare The James Watt (1844), 
2 Wm. Rob. 270, 277). The master of a steamer steering N.E. saw a 
light a little on the starboard bow, and did not exactly know what it 
was, but thought it was a gredn light of a vessel standing away from 
him, when it was in fact the white light of a pilot cutter hove-to and 
heading S.W. ; he starboarded and kept on for ten minutes at full 
speed, and afterwards the pilot cutter put her helm down and the 
steamer ported and came into collision ; the steamer was held to blame 
for not slowing and stopping until the position of the other vessel had 
been aseeitaiiied (Tho General Lee, of Dublin (1869), 19 L. T. 750). 

(a) The Bona, The Ava (1873), 2 Asp. M. L. C. 182. When a steamer yraa 

E roceeding with the wind aft, and her smoke obscured a vessel approaohing 
er until fumost in contact, she was held to blame for not slackemng speed, 
(The Vivid (1849), 7 Notes of Cases, 127). As to steamers slackening 
speed, see, f^her, pp. 487, 488, post. 

(b) 8M. *iNoriKap^* v. 8.S. "" SandhiUr The SandhiUr [1 8943 A. 0- 646, 
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658. There are sometimes good excuses for not stopping or ttaor.s^ 
reversing. Thus, when the crossing rule applied, the gmng-way Begolsifamf 
vessel has been excused for not reversing owing to want of room (c). for 
Similarly a trawler may be excused from reversing if she has her 
trawl down (d). A tug, however, with a tow will be to blame for 
not stopping under the article when this is practicable (e). A vessel 
is excused from reversing if the other vessel is so close when the Whea 
danger arises that the only chance of avoiding collision is by Jop«tture 
continuing the vessel’s speed {J ) ; but when the oflScer in charge 
of a steamer at night saw something on his starboard bow, but could 
not tell what, tho fact that as the screw was right-handed the head 
of his steamer would have tended to go to starboard was held to 
be no excuse for starboarding and keeping on instead of reversing (p). 

Similarly, the fact that reveroing the left-handed screw would 
have deadened the effect of the proper port helm was held to be no 
excuse for not reversing (h). 

The officer in charge of a steamer has been excused for taking 
the wrong step in the agony of collision. A ship has no right by 
her own misconduct to put another ship into a situation of extreme 
peril and difficulty, and then charge that other ship with mis- 
conduct (i). But this principle only applies when the first vessel’s 
negligence leads directly to the second vessel breaking the rule (A), 

A vessel has been held not to blame when she ought to have 
reversed immediately before the collision and did not do so, but if 
she had it would not have made the slightest difference to the 
collision ({). 

659. Quite apart from this article there is a duty upon a steam Similar 
vessel to slacken her speed or stop or reverse when good seamanship 
requires and since 1897 this duty has applied to vessels in 


(c) The Ifazdmeie, [1911] P. 09. (\ 

{(1) The Taeed^dale (1889), UP. D. 161. 16S. 

(e) The Challenge and Due d'Aumale, [1905] P. 108. C. A. (a dcoisiou 
upon art. 16). 

(/) The Benares (1883), 9 P. D. 10. i\ A. 

(g) Windram v. Robertson (1905), 42 Sc. L. II. 602, 606. If a vessel has 
a right-handed propeller, tliat is, one which revolves from left to right when 
looked at fiom astern, her head is apt to cut to starboard when her engines 
are put full speed astern ; and there is an opposite tendency with a left- 
handed propeller. 

(h) Ocean steamship Co., S. ‘*Hebe'" (Owners) v. Apear df Co., 8.8, 
** Arratoon Apear'"' (Owners), The *^Arraioon Apenr'' (1889), 15 App. Cas. 
37. 40, P. (\ 

(i) The Bywell Castle (1873), 4 P. D. 219, 223, C. A. (the wrong* step in 
this ease was porting to a green light) ; The Olyw/pio and H.M.8, HawhOf 
[1913] P. 214, 280, C.A. 

(fc) Windram v. Robertson, supra, per Lord Duvbdin, L.P., at p. 606. 

(l) The Harion (1884). 9 P. D. 44. 

(m) See The “ Trident" (1864), 1 Eco. & Ad. 217, before the introduction 
of the article in 1863. (lu this case a steamer, going down thn^Thames 
gainst the tide and coming round Blackwall Point, after stopping her 
engmes came into collision with a barge in mid-channel ; she was hmd to 
blame for not reversing). A steamer on a dark and thick night, proceeding 
across a channel near 3ie entrance to the river Thames in order to come to 
anchor, was held to blame for not easing her engines (The Ceres (1867), 
Sw. 260). As to the rule in the river Thames for a vessel nav^ating 
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many circumstances which would have come within the wider terma 
of the article before that date. 

660. It is a seaman’s reasonable duty to stop and reverse when 
the circumsiances are such that it must be apparent to the eye that 
if the vessels continue to approach they will in all probability 
either shave close or collide (n). 

661. There is often a duty to stop or reverse when two vessels 
have been approaching safely and one alters so as to cause danger (o) ; 
on the other hand, the officer in charge of a steam vessel need not 
stop or reverse if he has a right to suppose that the other vessel, 
though she acted wrongly, will not continue in her obstinacy ( p), 
but will lake proper steps to clear (q). 


against the tide to wait before rounding certain points until any other 
vessels rounding the point with the tide have passed clear, see The Libra 
(1881), 6P.D. 139, C. A. 

(to) The Archtor (1908), Shipping Gazette, 7th March, C. A., per Kennedy, 
1j, J., citing Sicamshtp Lebanon^' (Owners) v. Steamship **Ccio'*' (Owners), 
The (1889), 14 App. Cas. 670, 686- 

(o) The City of Berlin, [1908] P. 110, C. A. ; The Nereo (1907), Shipping 
Gazette, 2nd N ovorabor ; on appeal (1908), Shipping Gazette, 7th March, ( \ A. 
(two steam vessels were meeting in a narro\v' channel and collided ; one 
was to blame for not showing side lights, for showing a mysterious white 
light, and for not giving a port helm signal ulion the helm was ported ; 
but the second vessel was also io blame because, seeing the white light 
narrowing on the port bow at a short distance and getting nearer, involving 
risk of collision, she hard-a-portod and kept full speed ahead instead of 
going full speed astern ) ; The Archtor, supra (two steamers were approach- 
ing ill the Bristol Channel rod to red, one going nine and the other nine 
and a half knots, and the first steamer at a distance of a quarter to half a 
mile and two to three points on the port bow of the other wrongly shut in 
her red and opened her green. The second mate, who was in charge of 
the second steamer, thought it was his duty to keep his course and speed, 
and stamped on deck to summon the master, who came on the bridge and 
stopped and reversed the engines. The second steamer was Iield also to 
blame, because the second mate, when he saw the red light did not broaden 
at half a mile and then saw the grecu at a quarter to hall a mile, ought 
to have stopped and reversed at once) ; The Oporto, [1897J P. 249 (where 
the oificor of a steamship in the Swin Channel, having the green light 
of another steamship halt a mile off on his port bow crossing to tJie wrong 
side, was not justified in waiting to sec if there would be a change of light 
until the vessels were only a quarter of a mile apart); Ocean Steamship 
Co.. S.S. “ Hebe ’* (Owners) v. Apear ct? Co., S.S. **Arratoon Apear ” (Owners), 
The *"Arratoon Apear"' (1889h 15 Aflp. Cas. 40 (decided on the Sea 
Regulations, 1884, art. 18); The" Stanmore (1886), 10 P. D. 134, 0, A. 
(a steam vessel was hold blame for stopping only and not reversing 
when the vessels were green to green on opposite courses, and the other 
vessel at a little more than a quarter of a mile off on the starboard bow 
was seen to be porting) ; Stoomvaart Maateehappy Nederland v. Peninsular 
and Oriental Steam- Navigation Co. (1880), 6 App. Cas. 876 (two steamers 
were approaching green to green on parallel courses at somewhat less 
than a mile, when one wrongly put her helm hard-a-port ; the master of 
the other hard-a-starboarded, and delayed for about a minuto to stop and 
reverse, and for this delay was held to be in fault). 

ip) The Beryl (1884), 9 P. D. 137, 142, C. A. 

(q) See China Navigation Co., Ltd. v. Asiatic Petroleum Co., Ltd. and 
Taku Tug and Lighterage Go., Ltd., [1910] A. C. 204, P. C. (a steamer was 
held free from blame for not stopping, when she was in a river approaching 
red to rad with a tug towing a ligJiier, though her signal that she was porting 
wag not answered by the tug) ; The KaiserWilh€lmderOrosse,[l907]P. 269^ 
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662. Article 24 of the Bea Begulations is as follows : — 

Article 24. 

Notwithstauding anything contained in these Rules, 
every vebsoU overtaking any other, shall keep out of the 
way of the overtaken vessel. (1863) (r) 

Every vessel coming up with another vessel from any 
direction more ^an two points abaft her beam, Le,, 
in such a position, with reference to the vessel which 
she IS overtaking, that at niglit she would be unable 
to sec cither ot that vessers side-lights, shall be 
deemed to be an overtaking vessel ; and no subse- 
quent alteration of the bearing between the two 
vessels shall make the overtaking vessel a crossing 
vessel within the meamng of these Rules, or relieve 
her of the duty of keeping clear of the overtaken 
vessel until she is finally past and clear. (1897) 

As by day the overtaking vessel cannot always know 
with certainty whether she is forward or abaft this 
direction from the other vessel, she should, if in 
doubt, assume that she is an overtaking vessel and 
keep out of the way. (1897) 

663. The words “ these Rules in the first line of the article refef 
to articles 17, li), 20 and 2() (s). Although the words “ so as to 

266, 267, i\ A. (when a steamship, going into a harbour entrance which 
was a narrow channel, was approaching a second steamship which was 
coming out and showing her green, and the second steamship improperly 
sounded a starboard helm signal when about half a milo ofl or nearer, 
tlie first steamsliip was entitled to pause before acting on that signal) ; 
Wilson, Sons <& Go, v. Currie, [1894J A. C. 116 (reasonable anticipation 
*^at other ship would attend to sound signal is excuse for not stopping 
reversing earlier) : The '"Jesmond” and The ** Earl of Elgin'* (1871), 
J R. 4 F. C. 1, 7 (decided on the Sea Regulations, 1863, art. 16), where it 
was held that a steamer having terminated an original risk of collision was 
under no duty to slacken her speed. 

(r) The corresponding art. 17 of the Sea Regulations, 1863, was : 

Every vessel overtaking any other vessel shall keep out of the way of 
the said last-mentioned vessel.** This article and the crossing rule (art. 14) 
of the same regulations left a doubt in some cases as to the relative duties 
of ships one of which was under these articles at once a crossing and an 
overtc^ng ship ; for instance, when an overtaking steamship came up 
before the starboard beam of another btcamsliip and was on a course 
which crossed hers, did the overtaking rule still apply notwithstanding 
the crossing rule f Accordingly art. 20 of the Sea Regulations, 1880, the 
first words of which woro directed to remove such doubt {The Seaion 
(1883), 9 P. D. 1, 2), was as follows : ** Notwithstanding anything contained 
in any preceding article, every ship, whether a -laihng ship or a steamship, 
shall keep out of the way of the overtaken ship.** The terms of art. 20 
of 1880 also made it dear that a sailing ship when overtaking a steamship 
was bound to keep out of the way notwithstanding the rule (art. 17 of 1880) 
that when a steamship and sailing ship were proceeding in such directions 
as to involve risk of collision, the steamship should keep out of the 
way of the sailing sMpi There bad been a decision by Dr. Lushington 
to this effect under the Sea Regulations, 1863 (The WheaUheaf v. The Intre^ 
vide (1866), 13 L. T. 612), but in a later case Sir Robbbt Philuuobb had 
left tnis point open (The Philotaxe (1877), 3 Asp. M. L. C. 512)« In the 
Sea Regulations, 1884, the overtaking r^e (art. 20) remained the same. 
•As regards the terms of the role in 1880 and 1884, in The Seaton^ 
supra. Butt, J., said that a vessel might be both oveitakinff and 
erosBing, but afterwards withdrew this in The Imhro ( 1889 ), 14 P. D. 78 , 77 . 
In the Sea Reg^ations, 1897, it was altered into its present form. 

(«) The words “ these Boles ’* were substituted in 1897 for any pro* 
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swn. X involve risk of collision ” are not inserted in the first paragraph ot 
BfM^tlons this article as in most of the other steering and sailing rules, yet the 
. ' 'ibr article cannot apply when the vessels are far distant, but only applies 
^Ve&titig when the time comes for action and improper action will involve risk 
w^lons qI oQUiflion (t). If one vessel has aleady overhauled another before 
there was any question of risk of collision, and first comes in sight of 
the other’s side light at a considerable distance, it may be that some 
other rule than tlm overtaking (i^) rule, for instance the crossing rule, 
will apply (v) ; but if the overtaking rule has once applied, the over- 
taking vessel must keep out of the way until she is past and clear. 
Thus a steam, vessel which is an overtaking ’* vessel within the 
definition, even if her course intersects that of the other vessel, cannot 
come within the crossing rule (article 19) either when she is more than 
two points abaft the beam or when she has come before the beam of 
the other, until at any rate she has become finally past and clear (a). 

The definition of an overtaking vessel in the second paragraph of 
this article (ft), and the continuation of the obligation of the over- 
taking vessel until past and clear (c), are taken from decided cases. 

Overtaking 664 . The definition of “ an overtaking vessel is a practical rule, 
Tewel, and it is not exhaustive (d). It appears to imply three conditions : 

greater speed, a similar direction within a wide range, and a certain 
degree of noarness. 

As regards speed, it appears that one vessel cannot be “over- 


ceding article** in the corresponding article of the Sea Ecgiilationfl, 1884, 
apparently in order to include any case under art. 26, which was then a new 
ime. 

{t) The Banshee (1887), 6 Asp.M.L. C. 221, C.A.,per Lord Esher, M.R., 
and Linulet, L.J. 

(tt) As regards the meaning of “ overtaking,*’ sec, further, under art. 10, 
p. 401, ante. 

(v) The Molihre, [1893] P. 217, 221. 

(a) See the terms of this article, and The Prancoma (1876), 2 P. D. 8,12, 
C. A, 

(b) In The Franconia, supra, the Court of Appeal laid down the 

following definition : if the ships were in su<di a position and were 
on such courses and distances that if it were night the hinder ship could 
not sec any part of tho lights ot the forward ship, then if the hinder ship 
was going faster, she was an overtaking ship. It had been argued to the 
contrary (see ibid., at p. 11) as if ships must always be under th© 
crossing rule, even when one came up ^astern of the other, unless they 
were going on parallel or nearly pwallel lines ; but it was held ibid., as 
it had been in The Chmonry (1873), 1 Asp. M. L. C. 569, that when one 
vessel was coming up astern of the other, they did not come within the 
crossing rule, althou^ their courses intersected. In The Peckforton Castle 
(1878), 3 P/I). 11, A., the Court of Appeal, then constituted, refused 

to give unqualified dsaent without further ar^ment to the definition of 
“ overtaking ** in The Franconia, supra, on ^e ^ound that it was not 
a neoessaiy part of the decision ; compare The Breadalbane (1881), 
7 P. B. 1H6. But the altered article in the , Sea Eegulations, 1880 and 
1884^ which directed in effect that the overtaking rule shoifid override 
tlur erasing rule, gave support to the declsiou and the definition in The 
Frmsoonia, supra ; and the definition laid down in that case was after- 
wards treated in the Court of Appeal as undoubted law ; see The Main 
(1886), 11 P. D. 132, 138, C. A. 

(o) The MoiiUre, supra, 

<(d) The MsUn^ supra^ At p. 138^ ' ' ' ' 
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taking ” another which is not under way ; but she may hb 
Uking if the other yesBel is lying-^to ( 0 ). A vedsel must begfoitig 
faster than the other (/), and have sufficient speed to be coming 
up with her, in order to be “ overtaking.*' 

The divergence of the courses of the overtaking and overtaken 
vessels may be very wide (g) ; but it is clear that the duty of keeping 
out of the way of another vessel is one which arises from the 
proximity of the two vessels, and without such proximity there can 
be no such duty (h). This article only applies when, if either of 
the vessels does anything contrary to the regulations, it will cause 
danger of collision ; and anything done before that time is 
immaterial (t). 



665 . The overtaken vessel is entitled to keep her course and Rights and 
speed without being bound to look round to see what the over- oviStakeu 
taking vessel is doing ; but when she is aware of a vessel overtaking veaseL 
her and the article is applicable, she has no right to alter her 
course or speed without looking to see where the overtaking 
vessel is (h). 

Wliile the overtaken vessel keeps her course, the obligation of 
the overtaking vessel to keep out of her way is absolute (?). * The 


(e) Compare The Uelvclm (1868), 3 A^p. M. L. C. 43, n., P. C. (a case 
under the crossing rule) ; 2^he Eleanor \ . The Alma (1865), 2 Mar. L. C. 240. 

(/) The Franconia (1876), 2 P. D. 8, (’. 

(7) The Seaton (1883), 9 P. D. 1 ; The King's County (1904), 20 T. L. R. 
202. Under a Tyne bye-law “ when ftteam vessels are proceeding in the 
same direction,'* but with unequal speed, the vessel which steamed slowest 
should keep sufficiently to port and ofier no obstruction to the &ee passage 
of the faster vessel, but “ no vessel overtaking any other vessel ” would 
be justified in passing such vessel at certain places. This bye-law was 
considered only to apply to a vessel ovcTtaking and passing another 
actually upon the same couise with itself {The Henry Morton (1874), 
2 Asp. M. L. C. 160, P. C.). 

(A) The Jlfain(1886), IIP.D. 132, A.,2>crLord Esn£R,M.R., atp. 138. 

(f) Thus the article was held not to apply when four minutes before a 
collision the overtaken steamship, being 800 yards ahead, ported to pass 
a pilot cutter (The Bamshee (1887), Q Asp. M. L. i\ 221, C. A., per Lord 
Esher, M.R., at p. 222). 

{k) Compare The Bemshee, supra, at p. 223. As to the duty of the overtaken 
vessel to keep her course and speed, see under art. 21, p. 445, ante. And os 
to the right of a sailing veasel in a livci when she can no longer stand on 
to go about without notice to a following steamer, see The Peuatine (1872), 
1 Asp. M. L. 0. 468, and see pp. 492, 493. posL 

(1) When a screw steamer alleged that she had been drawn out of her 
course by suction of a larger screw steamer passing hot, it was held that 
as the overtaking steamer was bound to keep clear of the other, it was 
enough to find that from no favJt of the overtaken vessel she had failed 
to do so (The Hilda" (Owners) v. The Australia" (Owners) (1884), 12 
R. (Ct. of Seas.) 76; compare The Olympic cmd H.M.8. Ennoko, [1913] P. 
214, C. A.). Before the overtaking rufe existed, when one brig was passing 
another, which was drifting in a river, she was lield bound to teke such 
measures as would enable her to pass with safety (TAs Globe (1848|; 6 Notes 
of Cases, 275). And if it was practicable for a vessel which was following 
dose upon the track of another to pursue a course which was safe, ana 
she adopted one that was perilous, if mischief ensued she was answorable 
for all toe consequences (The John Mimn <1848), Stuart's Vice* Admiralty 
Cemrt Cases, Lower Canada, 265 ; compaio The Batavier (1854), 1 Ecc. & 
Ad. 378, 382). 
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overtaken vessel may be excused for deviating from her couree 
owing to immediate danger, for instance owing to another vessel 
or a rock or wreck in her way, or, if she is a sailing vessel, owing 
to a hurricane catching her sails. But if, when the article applies, 
she deviates from her course for another vessel when not obliged 
to do so, or deviates more than is necessary, then the absolute 
obligation on the overtaking vessel is gone, and that vessel is only 
l^und to act reasonably, and the burden then falls on the overtaken 
vessel of justifying her action (m). 

666. A sailing vessel, coming up with a steam vessel and in the 
position stated in this article, is an overtaking vessel, and must 
keep out oi the way, notwithstanding article 20 {n). 

When one sailing vessel is overhauling another, the question 
generally turns on the duties of good seamanship rather than on 
the terms of the overtaking rule (o). 

When one sailing vessel is overhauling another on the same tack, 
and they will arrive at a point where both must tack, the leading 
vessel must not suddenly go about under the bows of the other ; 
and no vessel must keep her course and run into another vessel 
which she sees is going about (/))• 


(m) The Saragoesa (1892), 7 Asp. M. L. C. 289, A., per Lord Esheb, 

M.R., and Lopes, L.J. ; Kay, L.J., however, did not accept this change of 
obligation on the overtaking vessel. Before the rule to show a stern light 
was introduced, a steamer was hold to blame for collision with an overtaken 
sahing vessel, the burden being on her to show that it was impracticable to 
avoid collision; see The Hannah Park and The Lena (1860), 2 Mar. L. C. 
346; compare 8 8. Nova 8cot%an v. 8.8. Quebec (187 ), 2 Quebec Law 
Reports, 1 (steamer held to blame for trying to pass another steamer in a 
river under dangerous circumstances when she could have avoided this 
by slackening speed); The Farewell {1S82), 8 Quebec Law Reports, 87 
(steamer trying to pass a tug and tow in a narrow channel in similar 
circumstances). 

(n) So decided under the Sea Regulations, 1863 ; see The Wheatsheaf v. 
The Inirepide (1866), 13 L. T. 612, and 'The Philotaxe (1877). 3 Asp. 
M. L. C. 612 (see note (r), p. 461, anU). “ Sailing ship was expressly 
included in the overtaking rule in' the Sea Regulations, 1880 and 1884. 
But its omission in 1897 made no difference, as a saihng vessel is % 

vessel ” within the ai ticle. 

(o) Two sailiDg vessels were beating down the river Mersey, and in the 
process of tacking fiom side to side one gradually overhauled the other, 
and the overhauhng vessel while close-hauled on the starboard tack came 
into collision one-third of the way across the river with the other vessel 
close-hauled on the port tack ; it was held that the overtaking rule could 
not apply qa, if it did, the overhauling vessel’s duty would have been to 
keep out of*the way aud not cfoss ahead, and the other vessel would have 
been bound to keep her course, and these duties could not be carried out ; 
and that art. 17 (b) applied, and it was the duty of the vessel close-hauled 
on the port tack, though being overhauled, to keep out of the way of the 
other {The Annie, [1909] P. 176). 

(n) Ibid : see also The PrisoiUa (1870), L. R. 3 A. & E. 126; p. 493, 
poet ; compare The Falkland, The Navigator (1863), Brown. & Lush. 204, 
where the overtaken ship was held to blame for improperly wearing 
instead of tacking, and The Orescent (1853), Stuart’s Vice-Admiralty 
Court Cases, Jjower Canada, 289, where one steamer ahead of another 
was held to blame for making a short and unusual turn across the couise 
of the other la a crowded roadstead. 
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667 * Article 26 of the Sea Begulatione, 1910, is as follows 

Article -26. 

In narrow channels every steam vesse] shall, when it is 
safe and practicable, keep to that side of the fair- way or 
mid-channel which lies on the starboard side of such 
vessel. (1840) ( 3 ). 

668 . Primd facie a narrow channel (r) is a channel bounded on 


{q) The terms of this article have remained the same since 1880, except 
that in 1807 '' vessel ” was substituted for ship.” The history of the 
narrow channel rule is important. Between 1840 and 1863, by the Trinity 
House Relocations and various statutes, a narrow channel rule, almost 
to the same effect os in this article, had been applied to steamers ; and 
in various forms a port helm rule, (mostly to the effect that vessels 
meeting one another with risk of collision should pass port to port) had 
been applied first to steamers and afterwards to sailing vessels. In the 
Sea Regulations, 1863, however, both the narrow channel rule and the 
port helm rule were omitted, and from 1863 till 1880 there ceased to be 
any such rule apart from local regulations. The narrow channel rule for 
steamers and the port helm rule for crossing steamers were first introduced 
by the Trinity House Regulations, 1840: see Table in Appendix, 

The narrow channel rule then was : “A steam vessel passing another in 
a narrow channel, must always leave the vessel she is passing on athe 
larboard hand.” This applied to a steamer passing a sailing vessel (The 
Friends (1842), 1 Win. Rob. 478,484); and the rule wa,s of a stringent 
nature and of almost universal application, and the convenience of 
steering for the tide could not bo r^arded, but must give way to the 
rule when there was risk of collision (The Duke of Sussex (1841), 1 Wm. 
Rob. 274; The Gazelle (1842), 1 Wm. Rob. 471; The Friends, supra, 
affirmed, sub nom. General Steam 'Nam.gahon Co. v. Tonkin, The Friends 
(1844), 4 Moo. P. C. C. 314). The narrow channel rule for steamers and 
the port helm rule for meeting steamers were introduced in new forms 
in stat. (1846) 9 & 10 Viet. c. 100 , s. 9. The narrow channel rule was: 
” Every steam vessel navigating any river or narrow channel shall keep 
as far as is practicable to that side of the fair-way or mid-channel of 
such river or channel which lies 011 the starboard side of such vessel, 
due regard being had to the tide and to the position of each vessel in 
such tide.” The proviso as to the tide allowed very great scope for 
judgment ; and the meaning was very much that a steamer should keep 
along her starboard side of the channel, provided it might bo done with 
convenience or safety to the vessel she might meet (The Leith (1849), 7 
Notes of Cases, 137) ; but a steamer was bound to show sufficient cause 
for not keeping on her starboard side (The Nimrod (1851), 15 Jur. 1201). 
In the Steam Navigation Act, 1851 (14 & 15 Viet. c. 79), s. 27, the port 
helm role was extended to any vessel, thus including sailing vessels ; and 
the narrow channel rule was : ” The master of any steam vessel navigating 
any river or narrow channel shall keep as far as is practicable to that side 
of the fairway or mid-channel thereof which lies on the starboard side of 
such vessel.”' The proviso as to the tide in the previous Act had been 
omitted on purpose from this rule ; and any usage which was contrary to 
the Act, in order to be valid, had to be based on such a matter of safety 
as the avoidance of shoals, and could not rest on convenience of steering 
for the tide (The “ Sylph ” (1854), 2 Ecc. & Ad. 75 ; compare The ^Panther ” 
(1853), 1 Ecc. & Ad. 31, 34). In the M. S. Act, 1854, ss. 296, 297, the port 
bdm rule (s. 296) was further elaborated, still applying to any vessel.^ The 
narrow channel rule was contained in ibid,, s. 297. The oases decided 
under ibid, are cited in note (r), infra, notes (s) — (g), pp. 467, 468, post. 

(r) There have been many decisions of the courts os to whether par* 
ticular waters are narrow channels. In the territorial waters of the United 
Kiimdom the following have been held to be narrow channels : — The Firth 
of ^rth, from the Forth Bridge upwards (Screw CdHiery Co. v. Webster 
or Kerr, [1910] A. C. 165). The river Humber^ between the Bull and Clee 
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Ness buoys on the south side, and the buoys on the north side (The Ashton^ 
Preventing [19051 p. 2I). In the river Thames, the Swin channel on each side of the 
ColMons Swin Middle lightship (The Oporto, [1897] P. 249, C. A. ; before the N. E. 
etc. Maplin buoy was lifted, vessels bound inwards and outwards passed 

between the Swin Middle lightship and the Middle Sand, and this passage 

was a narrow channel within the rule; see The Minnie, [IS94:] P. 336, C. A.; 
The Corenme, [1894] P. 336, n.) ; and a space of water in Sea Reach between 
four red conical lighted buoys and the Nore Sapd buoys to the south of 
them (The Quatafsberg, [1905] P. 10, 20). The Solent (The Aasaye, [1906] 
P. 289, 291). Falmouth harbour just inside the entrance (The Clydaoh 
(1884), 5 Asp. M. L. C. 336). The Bristol Channel in the neighbourhood of 
the English and Welsh grounds (The Brooklyn City (1885), Pritchard’s 
Admiralty Digest, 3rd cd., p. 2371). Cardiff Drain near Roath Basin 
channel, in the case of small vessels, which can safely pass each other (The 
Leverington (188G), 11 P. D. 117, 0. A. ; 6 Asp. M. L. C. 7 ; in this case, as 
appears from the latter report, the steamers wore of 581 tons ctoss and 
679 tons register); but in The Bed Cross (1907), 10 Asp M. L. C. 621, a 
barque of 2,785 ions gross ivas proceeding up Cardiff Drain with a tug fast 
ahead and astern, and it was held that for good seamanship a steamship 
of 2,877 tons gross bound out of Roath Basin chaiiiiol ought to have 
waited until the incoming traffic up the Cardiff Drain had passed, and that 
the crossing rule and other Sea Regulations could not be applied in 
the circumstances. Swansea entrance channel (The Prince Leopold de 
Belgique, [1909] P. 103). Queenstown harbour entrance channel (The 
Glengariff, [1905] P, 106). On the other hand, the channel near the BeD 
buoy outside the Queen’s channel of the Mersey was held not to be a 
narrow channel (T/te Florence Nightingale, The Afesandsr (1863), 1 Mar.L. 0. 
301, P. C. (dooidod under the M. S. Act, 1854, s. 297) ) ; and so also Lerwick 
harbour in the Shetland Islands, except in so far as its northern and 
southern entrances are narrow channels (The Seymolicus, [1909] P. 109). 
In The Try Again (1908), Shipping Oazette, 2nd .lune, the court decided 
a collision case in Lowestoft North Roads as if it might bo a narrow 
channel, while refusing to determine whether it was so. 

In other British territorial waters the following have been hold to be 
narrow channels : — In Canadian waters, the roadstead of Sydney harbour. 
Cape Breton (see The Santanderino (1893), 3 Exchequer Court Reports of 
Canada, 378; The Ship Cuba v. McMillan (1896), 26 Supreme Court of 
Canada Reports, 661 (decided under Revised Statutes of Canada, c. 79, 
B. 2, art. 21] ). As regards the south channel of the river St. Lawrence, 
near the Margaret Tail buoy and not far from Quebec, it was held that 
BteameiB ought to navigate as if it was a narrow channel, though it was 
not decided to be one (The Corinthian, [1909] P. 260, 266, 266, C. A.). The 
Narrows outside Vancouver appears to bo a narrow ohannel ; see Bryce v. 
Canadian Paeijw Bail. Co. (1908), 13 British Columbia Reports, 446 (the 
point was admitted). In Queeifsiaud, the space between cuttings Nos. 6 
and 6 of the Brisbane river was held by the Chief Justice not to be a 
narrow channel within the Queensland Navigation Act, 1876 (Australian 
Steam Navigation Co. Y. Smith <Ss Sons (1889), 14 App. Cas. 318, P. C.). 

In foreign waters the following have been held to be narrow ohannds ; — 
The River Schdfft near the Kattendyk dock, Antwerp (The WhiMehmn 
11900), 9 Asp. M. L. C. 164) ; Cherbourg harbour entrance (The Kaiser 
Wilhelm der Qroaae, [1907] F. 36, 269, C. A.) ; the Strait of Messina 
iSdetunav. Stevenson, The **Bhondda'' (1883), 8 App. Cas. 649, P. C.) ; 
the Sulina arm of the Danube (S.S. “Diana” v. S.8. ** CUeveden,** The 

OUeveden^^* [1894] A, C. 626, 629, P. C.) ; and the Great Bitter Lake, 
Suez Canal, near the northern entrance to the dredged ohannel (^The 
Knareebro (IdOO), [1907] P. 38, n.). But the inner harbour of Boston, 
MassaohuBetts, has been held not to be a narrow ohann^ ; see Ship Calvin 
Austin T. LovUt (1906)^ 35 Supreme Court of Canada Reports, 616 
(decided under rule >25 of the United States Inland Rules to prevent 
oollisions, which was in the same terms as this article}* 
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between the two banks ; it is opposed to “ at sea ” (s'). 1%« eonxt ^soc. x, 

will not laj down what particular width or length will eonstitate a 
narrow channel (t); but while a narrow channel is of necessity ' 

comparatively small in breadth, it may also bo very short in PteYe|ttfalK 

length (it). An entrance between the piers of a harbour has more 

than once been held to be a narrow channel (v) ; looUng at the ^ 

object which is the prevention of risk of collision, there is as much " 
reason to apply the rule to such an entrance as to a longer 
channel (x). 

When such an entrance or opening is a narrow channel, the duty 
to keep to the starboard side applies in so much of the water inside 
and outside of the entrance as is required for manoeuvring for the 
entrance (a). 

Although physical conditions remain the same, the alteration in 
lights and other marks which affect navigation sometimes makes a 
part of a large piece of water into a narrow channel (6). 

669. In some instances, while not deciding that certain waters Application 

were a narrow channel, the courts have held that steamers should ^ 
navigate therein as if the narrow channel rule applied (c). wierS 

670. The starboard side of “ the fair- way *’ appears to be disiin- “Thefair- 
guished from the starboard side of “ mid-channel” (d). Pair- way mW^channel 
means a clear passage-way by water ; wherever there is an open 
navigable passage used by vessels proceeding up and down a river 

or channel, that may be said to be a fair- way (e). It would appear 

(6) The Florence Nightingale, The Mceander (1863), 1 Mar. L. C. 301, 

P. C., per Dr. Lushington. 

(f) Scicluna v. Stevenson, The Bhondda"' (1883), 8 App. Cas. 649, 652, 

P. C. Whether a space of water is a narrow channol may apparently be 
so much a matter of fact as to be a question for the jury {Australian Steam 
Navigation Co. v. Smith db Sons (1889), 14 App. Cas. 318, P. C.). 

(u) The Kaiser Wilhelm der Orosse, [1907] P. 250, C. A., per Lord 
Alverstonb, C. J., at p. 263. 

(«) Ibid. ; and as to places which have been held to be narrow channels, 
see note (r), p. 465, ante. 

(x) The Kaiser Wilhelm der Crosse, supra, at p. 264. The question 
whether the rule applies to an opening between buoys or lightships does 
not depend on whether there is a dredged channol there or not {ibid.). 

(a) ibid., at p. 44, per Gobell Babnes, P. ; The Knaresbro (1900), 

[1907] P. 38, n. Even apart from this rule a vessel, going out of or 
coming into a narrow harbour entrance, ought not to cross the entrance 
BO close as not to leave room for vessels going the other way, but ought 
to make a wide sweep so as to leave them a fair- way {The Harvest 
(1886), 11 P. D. 90, 0. A.). And in a harbour where there was a rule 
to the effect that a vessel when proceeding out or in should be kept to 
the right of mid-channel, and two buoys really marked the entrance to the 
channel, although there was sufficient water for vessels to go outdde the 
biioyB, it was held that a vessel ought to round in so as to enter either on 
the right side of the channel marked by the bnoys, or outside the right- 
hand Duoy {The Winstanley^ [1896] P. 207, C. A,). 

(b) The Qustafsherg, [1905] P. 10, 19. ^ 

(j|) The Ashton, [1906] P.21 ; The Try Again (1908), Shipping Gazette, 

June 2 ; The CorirShidn, [1909] P. 260, 266, G. A. 

. (d) Fair-way” appears to give an additional moaning and not to ,bn 
m&My synonymous with ” mid-ohannd,’' as has been suggested ; see The 
Blue BeU, [189^ P. 242, in argument. 

(e) The Blue Bell, supra, per Bbuce, J., at p« 264* The dwtum is general t 
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that when there is a fair-way and no deep water channel, a vessel 
must keep to the starboard side of the fair-way ; but when thore is 
a fair-way and deep water channel, a steam vessel must keep to the 
starboard side of the mid-channel. When on one side of a fair- way 
there were four or five hundred yards of navigable water, it was 
held that under this article, though not bound to keep in the 
fair-way, a steam vessel in it ought to keep to her starboard side 
of the middle of the fair-way, and that she had no right to keep 
over to her port side in order to cheat the tide (/). 

671. The narrow channel rule is to be construed with reasonable 
latitude ; some allowance has to be made for tide, locality, and 
wind, and for the case of a vessel being in tow (g). And though 
the court might be of opinion that the vessel might have kept fifty 
yards closer to the proper shore of the river (ft), it may refuse to 
look at a question of a few yards more or less (i). 

672. This article is not merely a rule which is to be obeyed by 
one steam vessel as regards another vessel, but it is a positive 
direction that a steam vessel shall be kept as far as is safe and 
practicable on the starboard side of the channel (k), irrespective of 
manoeuvring for any other vessel. 

The rule has to be obeyed unless it i ' unsafe or impracticable ; 
even apart from this qualification, it could be departed from under 
article 27, and if it was impracticable it would not be binding on 
principle (1). No consideration, however, of convenience of the 
vessel or increase of speed can justify disobedience ; and no custom 
to the contrary can be maintained without proof of some local 

but the question in that case was as to the meaning of the Thames bye-law 
as regards vessels “ when in the fair- way of the river, and not under way 
ringing the bell in fog. And in The Clutha Booit 147, [1909] F. 36, as to 
the similar bye-law in the riVer Medway as to vessels “ at anchor in the 
fair-way of the river,’* Gorfxl Barnes, F., held that, considered in its 
context, the bye-law applied to a vessel at anchor in the ordinary course 
of her navigation, and when she was in a part of the river where small 
vessels went. Compare Smithy. Voss (1857), 2 H. & N. 97 (decided under 
the M. S. Act, 1864, s. 297) ; the direction to the jury that the vessel 
should be kept to the starboard side of, but within, the fair-way or mid- 
channel was upheld on appeal, but see ibid., per Bkamwell, B.,at p. 102. 

if) The Olengariff, [1906] P. 106, J 10; and see The ** Sylph ” {lS64i), 2 
Ecc. & Ad. 75 ; and other c^es cited in note (q), p. 466, ante. But 
when there is no narrow channel rule, a vessel may be entitled to keep on 
her port side of a river or channel to cheat the tide, and other vesBds may 
be bound to allow for her doing so (The **E8k” and The *‘Biord** (1870), 
L. R. 3 F. C. 436, 443 ; The Bywell Castle (1879), 4 P. D. 219, C. A., per 
Brett, L.J., at p, 224). 

(g) The La Plata (1857), Sw. 220 (decided on the M. S. Act, 1854, s. 297 ; 
see note (q), p. 466, €mte) ; reversed on appeal for nautical considerations 
( (1857), &w. 298, P. C.). 

{h) In the river Thames, near Halfway Point. 

(i) The ** Sylph** (1854), 2 Ecc. & Ad. 76, 81 (decided on the Steam 
Navigation Act, 1851, s. 27 ; see note (q), p. 465, ernte). 

(Ic) The Kaiser Wilhelm der Crosse, [1907] P. 269, C. A., per liord 
Alvebstone, C.J., at p. 265; and a vessel ought to keep to her starboard 
side in proper time, and has no light at the last to port across the bows of 
the other vessel (The Olengariff, sv/pra, at p. 210). 

(1) See p. 366, onto. 
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impediment or incontenience (m). The burden of proof lies on b s*ct. s. 
steamer to show not vaguely, but distinctly, what obstacles there BegslattoiiB 
were to prevent her going to the starboard side (n). If she tor 
improperly goes to the other side, she does so at her own risk (o), ftswttag 
The mere fact that the vessels are approaching at a certain time CoIliBi<mg 
green light to green light, as one vessel comes round, is no 
justification for keeping on the wrong side (p). But it is con- 
ceived that a steam vessel overtaking another vessel, or having 
to rnanamvre for a sailing vessel may, in some circumstances, avail 
herself of the qualificatron to the rule (}). 

673. This article does not apply to a vessel swinging in a narrow VcmcI 
channel where a vessel turns round in the way in which she must swinging, 
turn round (?■). 

674. In obeying this article, allowance must sometimes be Allowance for 
made for the other vessel under the dictates of good seamanship, behaviour of 
Those who framed this article were quite aware that there might vc*®*!* 
be circumstances which would make it unsafe and impracticable 

for a steam vessel to remain on the starboard side of the channel, 
and that the vessel would be wrong in remaining there (a). A 
vessel may be wrong in obstinately staying on the starboard side 
of the channel, expiicting all other vessels coming into the channel 
to get' out of her way ; and on the other hand a vessel may be 
wrong which tries to force out of position another vessel which 
is on the starboard side of ber own channel (ft). Circumstances 
may prevent the rule from operating to its full extent (c) where 
two vessels have to manceuvro for one another in dangerous 

(m) The Unity (1856), Sw. 101 ; The Hand oj Providence (1856), Sw. 

107 ; compare The Seine (1859), Sw. 411 (crossing the river to take on 
board a customs officer was no excuse for disobedience). 

(n) Malcomson v. Meeson, ** The Malvina'* (1863), 1 Moo. P. C. C. 

(N. s.) 367, 368 (decided «>ii the M. S. Act, 1854, s. 207). 

(o) The Fyenoord (1868), Sw. 374, 377, P. 0. 

(p) The Clydach (1884), 5 Asp. M. L. C. 336; nor that in a fog it was 
necessary for the vessel to keep along one bank to guide her, and that she 
kept to the port bank when she might hfive kept to the starboard bank 
{Evssian 8.8. “ Yourri” v. BriUshS.S. ** Spearman'" (1885), 10 App. Cas. 

276, P, C.). 

iq) But a vessel passing another vessel which was crossing a river has 
been held to blame for not passing astern of her on the proper side of the 
river or else stopping and waiting {The Henry Morton (1874), 2 Asp. M. L. C. 

466, P. C.). 

(r) The WhiUiehum (1900), 9 Asp. M. L. C. 164 (a sailing vessel in tow 
of a tug was turning round in the river Scheldt and her stern was on the 
port side of mid- channel, the tide setting the vessel over to that side ; 
art. 25 was held not to be at all applicable to the case). 

(a) The Try Again (1908), Shipping Gazette, 2nd Juno. 

(ft) Ibid. In this case the court held that, whether the narrow 
channel rule applied or not, it was the duty of the vessel which had 
the other on her starboard side to keep out of the way ; and that the 
other vessel was also to blame, because it was her duty not to porrbut to 
koep her course. 

(c) The Prince Leopold de Belgique, [1909] P. 103, 106 ; 11 Asp. M. L. C. 

203. In this case two steam vessels came into collision in a dangerous 
place nearly end on, and there being no local rule to govern the case, it 
was held that the vessels must deal with each other on the footmg of good 
seamanship, complying as far as possible with this article. 
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circumatances. In very confined waters it has been held that 
this article and the other Sea Begulations ,do not apply, and 
that one vessel must act for another according to good seaman- 
ship (d), and the same principle may apply when one vessel coming 
out of a lock into a river lias to manoeuvre for another vessel (<?). 

Sometimes a channel, for instance, into a lock is so narrow 
that two vessels cannot pass in it, and one must wait for the other ; 
in such circumstances it has been said to be a universal rule that 
the incoming Vessel should wait for the outgoing vessel (/). But 
such a rule has no aj^plication even to big vessels in an entrance 
channel half a mile v/ido, where the narrow channel rule applies (g). 

676. The application of the narrow channel rule in connexion 
with the crossing rule has been already considered (ft). 

676. A local rule or practice often exists in a river to the same 
or a similar effect as the narrow channel rule (i). 

"When this article or a similar rule applies in a river, its effect 
may bo qualified by the rule of good seamanship under which, when 
two steam vessels are approaching from opposite directions so that 
they ^\ould meet at the point of a sharp bend, the one having the 
tide against her should case her engines and wait above or below the 
point until the other has passed (ft). Good soaraanship also 
requires that a steam tug with a vessel in tow navigating a sharp 
bend in a river with the tide should give warning by whistle 

(d) The Bed Croes (1007), 10 Asp, M. L. C, 521. 524, 

(c) The Eazelmere, [191 ]] P. 09, C. A., per Lord Alverstone, C.J,, 
at p. 77. 

(jT) Taylor v. Burger (1898), 8 Asp. M. L. C. 304, II. L., per Lord 
Halsbury, L.C. 

(^) The Kaiser Wilhelm der G fosse, [1907] P, 259, 269, 274, C. A. When 
a vessel in the Suez Canal lias to tic up and wait in a siding to allow another 
to pass, sho must act rcabon.Hbly by slowing down, stopping her engines, and 
going to the siding in sufficient time ; the other vessel mustwateli what is 
happening and see that she does not got too near, and for that purpose 
must if necessary slow down so as to have herself properly in hand as 
she approaches {The Clan Gumming, [1907] P. 311, C. A.). As to the 
rule in the Danube, at points of insufficient breadth, for one vessel going 
up sticam to wait fur the other, and as to the duty of the second ye-ssS 
not to go on when the other wrongly fails to wait, see S S, Diana ” v. 
8,S, ** (Bieveden" The ** Cli€veden,[lS94:'] A. C. 625, P. C.). 

(ft) See under art. 19, pp. 439, 

(i) As to the rule in the rivAr Tees, see The Mary Lohden (1887), 0 
Asp. M. L. C. 202, C. A. ; and in the river Tyne, The Henry Morton (1874), 
2 Asp. M. L. C. 406, P. (7. ; and see note (a), p. 4S3, post There is no 
rule at present in the Thames (where new rules will soon come into force) 
that steam vessels should keep to the north side going up ; the only rule is 
that such vessels. approaching so as to involve risk of collision should pass 
port to port ; if there is no such risk, there is no rule to prohibit weir 
p^assing starboard to starboard {The Marie Garte (1913), 30 T. L. R. 88, 
C. A.); but in {The Agnes (1913), 7th February (unreported), Evans, P., 
said that the effect of the cases was that steam vessels should so proceed 
that if api>roaching so as to involve risk of collision they could obey the 
rule to i^asB port to port ; see, further, note (a), pp. 482, 483, post Aa tb 
a rule in the Danube, see Eussian 8.8, Yourri ’* v. British 8.8* 

** Spearman"' (1885), 10 App. Cas. 276, P. C. 

(ft) The Talabot (1890), 6 Asp. M. L. C. 602 ; compare The Egardianp 
[1911] F. 92. See also the Thames Rules, 1898, art. 47 ; note (a), pp. 482, 
483, post 
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s^aUf to enable a veseel on the other side to approach the bend 
in each a way as to avoid collision (l). 

677. Article 26 of the Sea Regulations, 1910, is as follows : — ‘ 

Article 26. 

Sailing vessels under way shall keep out of the way of 
Bailing vessels or boats fishing with nets, or linos, or 
trawls. This Rule shall not give to any vessel or boat 
engaged in fishing the right of obstructing a fairway used 
by vessels other than fishing- vessels or boats. (1897) 

678. This article is to be looked upon as completing the code of 

rules applicable to one vessel unincumbered meeting another vessel 
incumbered over fishing It overrides the provisions of 

article 17, but that article may still apply when two sailing fishing 
vessels or fishing boats (ri) are approaching one another (o). 

A sailing vessel shooting her nets is “ fishing with nets ” within 
the meaning of this article, and her condition is not a casus 
omissus (p). A steam drifter, shooting her nets and sailing with a 
little mizen sail at about one knot an hour, and with steam up, is 
not a “ sailing ” vessel fishing with nets under this article (g). 

When this article applies, it is the duty of the sailing fishing 
vessel or fishing boat to keep her course and speed (r). 

679. Article 27 of the Sea Eogulatioiis, 1910, is as follows : — 


fW. 

CoUlstpU 

Article 


Application 
of article. 


Article 27, 


Article 27. 

In obeying and construing those Rules, duo regard shall 
bo had to all dangers of navigation and collision, and to 
any special circunisl aiices whn;h may render a departure 
from the above Rules necessary in order to avoid immediate 
danger. (1863) (a) 

680* This, like the other articles, appears to be a general rule 
laid down to govern any person who has charge of a vessel, both 


(/) The Rennet, [1912] P 114, 

\m) The Grovehurst, [1910] P. 316, C. A., per Hucklet, L.J., at p. 332. 
It was at one time contended that the rule that an unincumbered sailing 
vessel should keep out of the way of a steamer incumbered over fishing (see 
p. 397, ante) had been abrogated by the introduction of this article, on the 
principle that expressio unius est exclusio alterius and for other reasons, 
but the argument did not succeed {The Grovehurst, supra, at pp. 329, 332, 
337, overruling The Craigellachie, [1909] P. 1. The argument had been 
used previously in The Upton Castle, [1906] P. 147). 

(n) As to the meaning of “ fishing-vessel ” and “ fishing-boat/* see 
p. 396, ante. 

(o) Compare The Grovehurst, supra, per Buckley, L. J., at pp. 333, 334, 
as to an analogous case. 

( 2 >) The Pitgaveney, [1910] P. 216. 

(g) Ibid. 

(r) Compare The BagnhUdr, [1911] P. 254, 259, 260. 

(a) The Sea Regulations, 1863, art. 19, was as followB : In obey- 

ing and construing these Rules, due regard must be had to all dangers 
of navigation ; and due regard must also be had to any special oircum* 
stances which may exist in any particular case rendering a departure from 
the above Rules necessary in order to avoid immediate danger.’* This 
article bore the marginal note; “Proviso to save special cases.’* It was 
Bpedally leferred to in the previous article, which was the keep-couzBe 
rme ; and in The David Ccmion (1865), 2 Asp. M. L. C. 353, n., it was said 
that this art. 19 was framed for the purpose of the protection of a veBsel 
that waB required to keep her course. In The Zephyr (1864), 2 Asp. M. L. C. 
362, n., it was said that the meaning of these two* articles was to impose the 
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for the Bake of the safety of his own vessel and of vessels approach-* 
ing him (6). It is addressed to such persons (c). It is a proviso 
for special cases (d). It is a warning that something more is 
required than obedience to these regulations, namely, proper 
attention to all dangers, and discretion in deciding whether the 
particular circumstances give rise to one of the common eases 
which are contemplated by a regulation («), or whether there are 
special or extraordinary circumstances which make a departure 
from the rule necessary to avoid immediate danger and thus 
prevent the rule applying (/). 

681. This article does not appear to create any new principle 
as regards the judicial interpretation of the regulations (g). In 
substance it appears to declare, and thus emphasise, the ancient 
principle laid down by the courts, namely, that whatever be the 
regulations which govern ships generally, in case of immediate 
danger it is the duty of 3 very ship to avoid collision (h). So far as 
the principle or principles involved in this article are concerned, 
they have already been considered among the other principles 
established by the courts as to the observance of the collision 
regulations and the exceptions thereto (<); and their apjdieation 
has been considered under the various erticles. The principles in 
this article may be applied either as imposing an obligation upon 
the officer in charge to act otherwise than is specilied in another 
article, or to exonerate him for having thus acted (/c). 

This article contains no direction in itself as to what an officer in 
charge of a vessel is to do. It contemplates a departure from the 

obligation as strictly as possible of obeying art. 18 as far as was consistent 
with not incurring immediate danger. Art. 23 of tlio Sea Keg iilai ions, 
1880 and 1884, was to the saiiio eS'cet as art. 19 of the Sea Kegulations, 
1863. Art. 27 of the Sea Kegiilatioiis, 1897, was the same as the present 
article. The words “and collision ’* were added in 1897, possibly in order 
to make the exceptions on this account clear for intei national purposes, 
as such exceptions were already recognised in the courts of this country ; 
see pp. 366, 367, ante. 

{b) Stoomvaa^t Maalschappy Nederland v. Teninsular and Oriental Steam 
Navigation Co. (1880), 5 App. Cas. 876, per Lord IlATiaiBLEY, at p. OOM. 

(c) See the terms of the article “In obeying,** p. 471, avfe. 

{d) Marginal note to art. 19 of the Sea Kcgulations, 1863. 

(e) The Dunelm (1884), 9 P. D., 164, 0. A., per Fry, L.J., at p. 176. 

If) The simpler view appears to be that the departure from the rule is a 
departure from applying if ; see The Tweedsdale (1889), 14 P. D. 164, 169 
‘•art. 23’* [now art. 27J “prevents the application of art. 17 ”) ; The Imma- 
aanda Sa^a Claama (1850), 7 Notes of Cases, 682, 684, 685. The departure, 
however, from a rule under this article is sometimes described as a violation 
of the rule ; see The Boanerges and The Anglo-Indian (1865), 2 Mar. L. C. 239. 

(g) It, however, affected the construction of the statutes between 1803 
and 1911, which imposed special penalties, falling on the owner of a vessel, 
for non-observance of the Sea Regulations; seep. 367, ante. 

^ {h) The David Cannon (1865), 2 Asp. M. L. C. 353, n. ; and see noto(p)^ 
p. 3o3, ante, and The Eliza v. The Orinoco (1865), Holt (adm.), 98, 101, tl^ere 
referred to. An exception to the Sea Regulations is sometimes said to be 
based on this article (see The Orovehurst, [1910] P. 316, 330, C. A.), since it 
declares this ancient principle, which is the foundation of all exceptions. 

(i) See pp. 362 et aeq., ante. 

{k) CompareF.M./Sf. j9an8Paret{,[1000|P. 267,274,C.A. ; andseep. 371j 
as to cases where departure from a rule becomes a positive duty. 
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regulations, and the officer is then left to take what according to 
the best of his knowledge is the coarse of good seamanship ( 1 ). 

This article, notwithstanding the words " the above Bales,” has 
been applied to the interpretation of article 28 (m). 

682. The sound signals for vessels in sight of one another in the 
Sea Begulations 1910, are as follows : — 

Bound Signals for Vessels in Sight of one Another. 

. Article 28. 

The words “ short blast ” used in this Article shaU 
mean a blast of about one second’s duration. 

When vessels are in sight of one another, a steam vessel 
under way, in takin^: any course authorized or required 
by these Kules, shall indicate that course by the following 
signals on her whistle or siren, viz. : — 

One short blast to moan, “ I am directing my course to 
starboard.” 

Two short blasts to mean, “ I am directing my course to 
port.” 

Three short blasts to moan, “ My engines are going full 
speed astern.” (1880) (n) 

683. The first purpose of this article is to give the other vessel 
information, and part of the importance of the signal is that it is 
a clear indication of the manojuvro, instead of leaving it to inference, 
which might sometimes lead to mistake, and must always take 

' time(o). But the essence of the article is to call the attention of 
the other vessel to what is going on ; it is an appeal to a vessel 
which is acting wrongly to consider her course (p). 

684. The words “ in sight of one another ” are qualified by the 
subsequent words ‘‘ in taking any course authorised or required by 
these Buies.” Thus ** in sight ” does not mean at any distance, but 

(l) U.M.8, Sans l*areil, [1900] P. 267, 282, 291, C. A. (this case decided 
that art. 27 was not a collision regulation within the meaning of the M. S. 
Act, 1894, B. 419 (4), so tliat a breach of art. 27 was notan infringement of a 
collision regulation for which a vessel came within the statutory presumption 
of fault, which then existed) ; and sec The Elizay, The Orinoco (1865), Holt 
(adm.)^98, 101. 

(m) The Bellanoeh, [1907] P. 170, C. A., per Gorell Bahnep, P., at 
p. 176 ; though this was doubted by Fletcher Moulton, L.J., at p. 189, 
m a dissenting judgment. As to this, see note (a), p. 471, ante. If, as 
seems clear, art. 27 does not alter the law as regards exceptions to the 
regulations, the point is not of great importance. 

(n) The Sea Regulations, 1880, art. 19, was as follows : — “ In taking 
any course authorised or required by these Regulations, a steamship 
under way may indicate that course to any other ship which she has in 
sight by the following signals on her steam whistle, viz. : ” [The next three 
paragraphs are the same as in the present article. ] ** The use of these signals 
& optional ; but, if they are used, the course of the ship must be in accord* 
ance with the signal made.” The Sea Regulations, 1884, art. 19, was the 
same. Under the Sea Regulations, 1897, art. 28, which was the same 
BB the present article, the signals became compulsory, and the effect of the 
article was completely altered. 

(o) The Anselm, [1907] P. 161, C. A., per Lord Alverstone, C.J., at 
p. 166 ; The Corinthian, [1909] P. 260, 0. A., per Fletcuee MoultON^ L.J«| 
at p. 281. 

(p) The Oorinthianf supra, at p. 281, 
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in sight with reference to manoeuvres for the purpose of avoiding 
collision (9). The time referred to is the time when it ought to be 
apparent that there will bo risk of collision^ if nothing is done to 
prevent it. Until one vessel ought to act for the other, there is no 
duty upon a vessel to whistle under this article, and it may be 
wrong, because misleading, to do so (r). 

The w^ord “ vessels ” seems to be similarly qualified, as the article 
does not appear to apply when a steamer is manoeuvring to keep 
clear of a vessel which is not under way. It applies, however, if the 
oLlier vessel is under way, although she is keeping in approximately 
the same position («). 

685. The duty of a steam vessel to signal under this article 
arises in all cases when the time has come for one vessel to act 
for the other, and when a steam vessel in fact acts for the other 
vessel by altering her helm or going full speed astern. This is so 
whether the vessel which takes such action is the giving-way vessel 
taking ordinary aclion under article 19, 20, 22, 23 or 24 (t), or the 
kcci>on vebsef acting under the note to article 21 (a), or a vessel 
acting under article 18 or 25 (b), or any vessel taking exceptional 
action under article 27 (c), or acting under the dictates of good 
seamanship according to the warning in article 29 (r^). In all 
these cases the steamer is taking a coiuse either “required*' or 
“authorised** within the meaning of the article (<?). Even if the 
alteration of helm is only to mitigate the collision, and not to 
avoid it, there is the same duty to signal (/). An ofiScer in charge 
should err, if at all, on the side of whistling (9). 

When, however, although the time has como for one vessel to act 
for the other, the steam vessel, which alters her helm or goes full 
speed astern, does so for some other i^urpose than manoeuvring for 
the other vessel, the question whether she ought to whiatlo under 
this article is more complicated {It). In such a case, supposing that 

(9) The Jjdlanoch, [19^7] 1’- 170, C. A , per Lord Alveustone, C.J., 
at p. 181 ; afliriuod, sub 110 m. S.S. Canning (Owners) v. 8.S. Bellanoch 
{Owners), [1907J A. C. 269. 

(r) The Bellanoch, supra, per Kennedy, L.J., at pp. 192, 193, 195 ; The 
Aristocrat, [1908] P. 9, 23, 26, C. A. 

(s) The Aristocrat, supra, at p. 20. 

(t) Compare The Moume, [1901] P. 68, 72. 

(a) The Annie (1912), Shi 2 )pvng^Oazette, 2nd February, C. A. 

(b) The Anselm, [1907] 161, 164, C. A. ; The Moume, supra ; The 
Corinthian, [1909] P. 260, C. A. 

(c) The JI era, [1911] P. 128, 169, C. A.; reversed on appeal on another 
point, sub nom. 8.S. Ilero (Owners) v. Commissioners for ExemUng the 
Office of Lord High Adtniral of the United Kingdom, [1912] A. C. 300 ; The 
Anselm, supra, at p. IGS. 

(d) The Uskmoor, [1902] P. 260 ; The Hero, supra ; The Aristocrat, suprck. 

(e) “ Authorised ” is a very much larger word, and a large interpretation 
ought to be given to it ; the narrow interpretation which would have 
coined it to courses where a cei*ta.in amount of choice is allowed by the 
Sea Ee^lations is to be rejected (The Uskmoor, supra, at p. 254, 
appro vea in The Anselm, supra). The original inclination of the nautical 
world to obey this article only in narrow waters was condemned (The 
Uskmoor, supra, at pp. 264, 256). 

(f) The Annie, supra, per Kennedy, L. J. 

(a) The Uskmoor, supra, at p. 256. 

(a) The simplest interpretation of the article would appear to have been 



Part XI.— OoiiUsioNS* 


478 


the steam vessel is not bound by article 21, and therefore is under , 8iof» , 
no duty to keep her course and speed, then if in altering her helm BegelatlonB 
or putting her engines full speed astern she is not acting for the for 
other vessel at all, but is acting in the ordinary course of her Preventtlig 
navigation, she is not bound to whistle under this .article (i). On CcdlWoiiS 
the other hand, supposing that a steamer is bound at the time to 
keep her speed under article 21, then if she goes full speed astern, 
even though only for the purpose of her own navigation, she 
appears to be bound to give the proper signal (j). 

686 . “Course ”in this article cannot mean compass course only, “Coutto.” 
but includes directions to alter the helm or reverse the engines 
full speed for the purpose of avoiding collision or to put an end to 
any existing danger of it (k). It has been said that the continuing 
of a helm is just as much a directing of the vessel’s head to one 
side or another as a change of helm in the other direction (1). The 
signal should be given every time when a distinct manoeuvre is 
made with the helm (m). 

No precise time for giving the signal is specified in the article, Time for 
but the signal should be given immediately the order to the helm 
or engines has been given and received, and the officer in charge 
ought not to wait until he sees whether the execution of the order 
has had an effect on the course of the vessel (n). 


tliat ill all such cases tLo steamer was taking au ** authorised *' course, and 
therefore, ought to whistle. The advantage of the information to the other 
vessel may be as great as in the case where the steamer is in fact acting for 
her ; and the danger wliich may arise from the other vessel not having 
this information is illustrated by the facts in The Moume, [1901] P. 68. 
But it is clear from the cases that, as the law stands, a steamer in such a 
case is not always bound to whistle under the article. 

(i) The Walcasa Maru (1908), Shippi'ttg Gazette, 2nd June, C. A. (steamer 
in river ported for a wreck and starboarded back); The Calgarth 
Shipping Gazette, 3rd November (tug in river pointed a little to keep well on 
her starboard side) ; The Moume, supra (steamer coming from dock 
entrance continued to swing round in nver under starboard helm) ; The 
Aristocrat, [1908] P. 9, 19, C. A. (if the vessel only starboarded suffioiontly 
to keep her head on her course, “very different considerations would 
arise "), 

(j) The Bellcmoch, [1907] P. 170, C. A., per Kennedy, L.J., at p. 194 
(if she did go astern, when the period for action had arisen, “ she was bound 
to give a signal under ari. 28”), and per Lord Alverstone, C.J., at 
p. 182 ; and on apijoal, [1907] A. C. 269, the duty to whistle was assumed ; 
see also the explanation of this case in The Corinthia/n, [1909] P. 260, C. A. ; 
compare The Tempus, [1913] P. 166. 

(k) The Anselm, [1907] P. 151, 163, C. A. 

(l) The Aristoci'at, supra^ per Lord Alverstone, C.J., at p. 21, an obiter 
dictum. It was contended m vain in this case that the tug crossing tho 
river under a starboard helm was not ** taking ” a ” course ” within this 
article when she further starboarded for the other steamer ; and see The 
Ansehn, supra ; but see also The Corinthian, supra, per Buckley',''^ L. J#, 
at p. 286. 

The Corinthian, supra (a steamship which ported and blew a port 
holm signal, and then steadied, wea held wrong in not blowing another 
port helm signal when she shortly afterwards hard-a.ported). 

(n) The AwnU (1912), Shipping Gazette, 2nd February, C. A., per Vaughan 
Williams, L.J., and see ibid., per Kennedy, L.J. : the latest time to bo 
allowed for giving the signal is when the order is actually being carried 
out, “ although it may not at that moment have had itotual effeot.*’ 
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687. It is far more important that these sound signals should 
be given when the course taken is not the ordinary one prescribed 
by the Sea Regulations, but is dictated by good seamanship, and 
is justified only by the particular circumstances and imminent 
danger (o). There is a more stringent duty to signal than ordinary 
upon a vessel acting under the note to article 21, in order to give the 
other vessel an opportunity to understand the manoeuvre (p); it 
has been said that when two vessels have to co-operate in carrying 
out manmuvres, it is obvious that they must communicate with 
each other (q). A long-blast signal is no suflicient substitute for a 
helm signal, especially if given by a tug, because a long-blast signal 
is given for all sorts of reasons, and is no indication that one vessel 
is manoeuvring for the other, and it may have no connexion with 
navigation, so that it does not invite at all the same attention 
The three-blast signal is the most powerful warning to draw the 
attention of the other versel to what is happening and to lead her 
to take proper measures, especially if given by a vessel in daylight 
and at a distance (s)* 

688. A vessel, which goes full speed astern for another vessel 
and sounds three short blasts, is not bound to sound another short 
blast if she puts her helm hard-a-port to counteract the canting of 
her head to starboard, because she is not directing her “ course 
to starboard (<). The officer in charge of a vessel cannot success- 
fully contend that, because the course ho took is afterwards found 
by the court to be wrong and not ‘‘authorised or required,’’ his 
failure to sound the appropriate signal was not a breach of the 
article (w). If a steam vessel is hailed by the other vessel to port or 
starboard, and does so, the omission to whistle will probably not be 
a substantial breach of the article {x). 

Apart from the provisions’ of this article, it may bo the duty of 


(o) The Anselm, [1907] P. 161, C. A., 'per Fletcueii Moulton, L.J., at 
p. 1(38. 

(p) The Annie (1912), Shipping Gazette, 2iid February, C. A., per 
Kennedy, L.J. 

{q) Ibid., per Vaughan Williams, L.J. 

(r) The Aristocrat, [1908] P. 9, 21, C A. A vessel which gives the wrong 
helm signal is doubly to blame {The FrgnkfoH, [1910] P. 60, C. A.). 

(fi) The Anselm, supra, per Fletcher Moulton, L. J., at p. 168. 

(/) The Aberdonian, [1910] P. 226. 

(u) The Hero, [1911] P. 128, C. A. (decided when presumption of fault 
applied). The decision is based on two grounds ; first, the absurdity of 
excusing a vessel, if its course was wrong, from the obligation to whistle 
and consequences of not doifig so, which applied if its course was right ; 
and secondly, on the ground that in the action the party contended until 
the judgment that ^e course was authorised or required, and a course 
“ authorised or required ’* according to the article included a course thus 
alleged to have been authorised or required. Another ground which 
appears to underlie the judgment is the maxim ** Nemo allegana suam 
turpHudimem eat audiendus*' 

{x) The Annie (1911), Shipping Gazette, 11th November; reversed 'on 
another point (1912), Shipping Gazette, 2nd February, C. A. Even when 
presumption of fault existed upon infringement of this article, disobedi- 
ence was sometimes excused ; e.g., in S.S. Canning (Owners) v. S,S> 
Betlanoch (Owners), [1907] A. C. 269, on the ground that a failure to 
Bimal could not have contributed to the collision, as it could not have 
told the master of the other vessel more than he knew; and in The 
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a steam vessel to give any of the signals specified as a matter of 
good seamanship (a). 

689 . Article 29 of the Sea llegulations, 1910, is as follows : — 

No Vessel under a/ny circumstances to neglect proper Preoautvons, 

Article 29. 

Nothing in these Rules shall exonerate any vessel, or 
the owner, or master, or crew thereof, from the conse- 
quences of any 'neglect to carry lights or signals, or of 
any neglect to keep a proper look-out, or of the neglect 
of any precaution which may be required by the ordinary 
practice of seamen, or by the special circumstances of the 
case. (1863) (6) 

690 . This article is simply a warning; it does not in itself 
impose any obligations (c) ; but it is one of the “ Rules ” referred 
to in article 28, and has an effect in the interpretation of that 
article (d). 

691 . Article 30 of the Sea Regulations, 1910, relates to the 

Reservation of Rules for Harbours and Inland Navigation, and is as 
follows : — • 

Eeservation of Buies for Harbours and Inlcmd Navigation, 
Article 30. 

Nothing in these Rules shall interfere with the opera- 
tion of a special rule, duly made by local authority, 
relative to the navigation of any harbour, river, or inland 
waters. (1880) (c) 

692 . The purpose of this article appears to have beon(/), and 

Calgarth (1906), Shipping Gazette, 3rd November, because the vessels were 
perfectly visible and only a few hundred yards apart. As to the right of 
a vessel which, while rounding a bend in a river, is in a position of safety 
red to red with another vessel, and which alters her course away from 
the other vessel and so signals, to treat the position as still safo though she 
gets no answering signal, see China Navigaiion Co., Ltd. y. Asiatic Petroleum 
Co., Ltd. and Taku Tug and Lighterage Co., Ltd., [1910] A. C. 204, P. C. 

(a) Compare [1907] P. 151, C. A.,p6rLord Alverstone, C.J., 

at p. 166 ; The Battersea (1912), Shipping Gazette, 14th February, where a 
steamer, which was dredging up the river Thames stern first and going 
sometimes slow astern with a touch ahead now and again, was properly 
biowinjz signals of three short blasts. 

(b) This article is first to be found at the end of the International Code 
6f Sea Regulations, 1863, and was apparently placed there in order to 
warn seamen that the full set of rules then introduced was not to bo treated 
as a complete guide for conduct or as any excuse for want of vigilance in 
observing the common rules of good seamanship in navigable waters. It 
has remiuned the same since it first appeared, except that in 1807 ** vessel ** 
was substituted for ship.’* As to breaches of the rules of good seaman- 
ship, see pp. 483 et sea., post. 

(o) H.M.8. Sans Pareil, [1900] P. 267, 271, C. A. Art. 29 was hold 
not to be a '' collision regulation within the meaning of the M. S. 
Act, 1894. s. 419 (4), now repealed; see H. M. S. Sans Pareil, supra, at 
pp? 282, 291. 

(d) See art. 28, p. 473, ante ; The JJskmoor, [1902] P. 260 ; The AnsehOf 
supra. 

(e) This article has remained the same since its introduction in the 
Sea Regulations, 1880, except that in 1897 the last word, ** waters,** was 
substituted for ** navigation.’* 

(f) In the statute which authorised the first international Sea Regulations, 
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SnimKG AND ^AVlQATUQiS, 


Biot. 2 . still to be, to preserve all local rules lawfully made, whether under 
Begnlations a local Act or not, from any presumption of being abrogated by the 
for Sea Begulations, and also to make sUch local rules prevail over 
Preventing the Sea Begulations when the latter clash with a special local rule, 
ColliBions jjjjg jg tjie more important because in many cases the authorities 
which make the local rules are not consulted as regards the Sea 
Regulations (g). 

Application 693. The Sea Regulations, when first introduced, were frequently 
of rule, applied in some inland waters (A), as local rules were then much 
less numerous and complete (i) ; and in 1897 the Sea Regulations 
were formally stated to apply in waters connected with the sea 
navigable by sea-going vessels (A). The Sea Regulations apply in 
the river Thames (0, and other waters of the above description, 
when these regulations are suitable and where there are no such 
local rules as ought reasonably to prevent their application (m). 
But where there is a special local rule which deals with the whole 
scope of a subject, parts of the provisions of the Sea Regulations 
must not be added, as this would be to 'interfere with the 
operation ” of the special rule (n). 

A rule, in order to be “ duly made by local authority,” must be made 
in accordance with its powers and must be properly published (o), 

1863, certain provisions preserved the full force and oifect of local rules 
of navigation for inland waters made under the authority of any local 
Act, and provided that local rules made under Order in Council in certain 
eases should have the same effecl as the Sea Kcgulations (M. S. Act, 1862, 
SB. 27, 31, 32) ; and these provisions have been in efEect re-enacted and are 
still in force (M. S. Act, 1894, as. 419 (1), 421 (1), (2) ). 

(g) See ibid., s. 418 (1). 

(h) As to cases of this kind, soo p. 377, ante. 

(t) There were no steering or sailing rules in the Thames before 1872 (TJie 
Carhtta, [1899] P. 223, 227). 

(k) See p. 373, ante. 

(l) The Garlotta, supra. 

(m) Ibid. 

(n) Thus, where there is a local rule for steam vessels aground to give 
ceHain whistles, tliis ouglit not to be supplemented by art. 4 (&) of the 
Begnlations, even if that could be applied to a vessel aground ( The uarlottaf 
supra). A local rule which provides for the lij^jhts of a vessel aground 
excludes the operation of art. 11 of these Begulations {The Bitinia, [1912] 
P. 186). When the local sailing rules do not contain a starboard hand 
rule, the narrow channel rule in art. 2^ of these Begulations is not to be 
imported into them (The licoftsaiaeilSBb), Shipping Gazette, 16th December, 
cited in The Garlotta, supra, at p. 229 ; compare The Marie Gartz (1913), 
30 T. L. B. 88, C. A.). And when the bye-laws of the river Thames did not 
impose on a lignter the <luty to c&rry a light, it was held that the Sea 
Begulations did not apply to introduce such an obligation (The G. 8. BuUet 
(1874), L. K. 4 A. & E. 238). 

(o) Compare Imperial Itoyal Privileged Da/imhian Steam Navigation Go. 

▼. Greek a'od Oriented Steam' Navigation Co.^ The Smyrm'^ (1864), 2 Moo. 
P. C. 0.,(n. s.) 435, 447 ; Browse v. European and American Steam Ship^ 
ping Co., The ** Peerless^' (I860), 13 Moo. P. C. C. 484, 497 ; H.M.8. The 
Topaze (1864), 2 Mar. L. C. 38. When local regulations are pleaded< by 
one par^ and not denied by the other, there is no necessity to prove them, 
especially if the other party relies on them (Browse v. European and 
American Steam Shipping Co., The Peerless,^'' supra, at p. 500). Navij^- 
tion rules, even though not emanating from any coqipetent authority, 
might by long usage of well-recognisea practice obtain the force of law 
(Imperiai Pnvtieged Demfbtan Steam Navigation Co, y, Greek and 
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There appears to be no doi^ that “local authority *’ in this artiela 
inolades authorities in foreign countries (p), 

694. The article as to distress signals in the Sea Regulations, 
1910, is as follows : — 


Distress Signals, 

Article 31, 

When a vessel in distro.ss and requires assistance fi^om 
other vessels or fioin the <4110 re, the lollowing shall bo the 
signals to be used or displayed by her, either together or 
separately, viz. : — . 

In the daytime — 

1. A gun or other explosive signal fired at intervals of 

about a iniiiuio ; 

2. The International Code signal of distress indicated 

byNC; 

3. Tlio distant signal, consisting of a square flag, 

having either above or below it a ball or any- 
thing resembling a ball ; 

4. A eonfimioiis bounding with any fog-signal 

apparatus. 

At night — • 

1. A gun or other explosive signal fired at intervals of 

about a iiimuto ; 

2. Flames on the vessel (as from a burning tar-barrel, 

oil-barrel, &c.) ; 

3. Eoekets or shells, throwing stars of any colour or 

description, fired one at a time, at short intervals ; 

4. A continuous sounding with any fog -signal 

apparatus. (1884) (q) 

695. If the master of a vessel uses or permits any person under 
his authority to use any of these signals when a vessel is not in 
distress, he will be liable to pay compensation for any labour undei:- 
taken, risk incurred, or loss sustained in consequence of that signal 
having been supposed to be a signal of distress, and that compensation 
may be recovered in the same way as salvage (r). But this does not 
give any right of compensation to those who, in response to signals 
of distress properly used, offer services which are not required (s). 
Exemption from this provision may be obtained in the case of 
registered private signals (t). 

, Sub-Sect. 3. — Local Rules of Navigation, 

696. All vessels navigating in the waters comprised in districts 


QriewUil Steam NavigaUon Co., The “ Smyrna V (1864), 2 Moo. P. C. C. (N. s.) 
f35; and see The Fyenoord (1858), Sw. 374, P. C.) ; and auoh rules, if 
peoessory for the safety of navigation, may constitute exceptions to the 
Sea Hegulations ; see p. 370, ante. As to local rules of navigation, see^ 
further, the text, infra, 

( p) See the cases on local rules in foreign waters, p. 480, post, 

Iq) This article, which is made under special statutory authority (M. S. 
A(t, 1894» s. 434 (1)), has remained in almost the same terms as when it 
first appeared as art. 27 of the Sea Regulations, 1884. Previous milep 
as to sisals of distress were contained in the M. S. Aot, 1873, Sched. 
which was repealed by the M. S. Aot, 1804, Sched. XXII, 

(r) Ibid,, s. 434 (2). 

(s) The Elswich Park, [1904] P. 70. 

(e) U. S. Aot, 1894, s. 733. 
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sbot. 2. for which local rules (a) for inland JBave been made 

Begnlations should strictly observe them. 

for 

Preventing 

Collisions («) Siich local lules have been made in the following districts: — . 

etc. Arundel (2rith April, 1895) : Avon Eiver (23rd Sept., 1892) ; see also Bristol : 

BaUa Sound, Isle of TJnst, Shetland (16th May, 1904) : Barrow Harbour and 

Docks, and Peel Harbour (29th March, 1905) : Barry Docks (8th June, 
1891): Belfast (6th Nov., 1888): Berehaven (12th Aug., 1907): Berkeley 
Canal, see Gloucester : Blyth Harbour (6th March, 1889) : Boston, Lincoln- 
shire (29th Aug., 1853) : Bridgwater Canal, see Mersey and Irwell Navigation : 
Bristol (29th June, 1896) ; see also Avon Eiver: Bristol Docks (14tn Feb., 
1876): Bute Docks, Cardiff (Oct., 1865; 30fch April, 1801): Caledonian 
Canal (rules made under stat. ( 1803) 43 Geo. 3, c. 102, s. 31 ; recent additions 
made 24th July, 1896) : Carton Eiver, Grangemouth Harbour (23rd May, 
1893) : Castle Bay, Island of Barra (16th May, 1904) : Chatham and Sheemess 
Dockyards (29th June, 1888): Clyde, Firth of (Dth Feb., 1859): Clyde, 
Eiver, and Harbour of Glasgow (6th Aug., 1889) : Cork (22nd March, 1889) ; 
see also Queenstown: Cowes (13th June, 1899): Dartmouth (27th June, 
1887) ; Deptford Dockyard (29tli Feb., 1868) ; see also Thames : Dover 
(23rd June, 1904) : Dublin (ISth March, 1898) : Falmouth Harbour (5th June, 
1871) : Fleelwood-onrWyre (30tli Sept., 1888) : Foss Eiver Navigation 
(27th Aug., 1888) : Fowey Harbour (7th May, 1900) : Galway (28th Nov., 
1900): Glasgow, Harbour of, see Clyde, Eiver: Gloucester and Berkeley Canal 
(17th Sept., 1884): Grangemouth, see Carton Fiver: Holyhead Harbours 
(2nd June, 1905): Humber, Ouse, Trent (8th Feb., 1890; 19th July, 
1910) ; Ipswich, Eiver Orwell (13th April, 1883) : Limerick (22nd Aug., 

1897) : ikttlehampion, see Arundel: Londonderry, Lough Foyle (Ist Sept., 
1868): Manchester Ship Canal (.5th Aug , 1895): Medway (9th Oct., 1896): 
Mersey (17th Sept., 1900): Mersey and h-well Navigation (18th May, 1870) : 
Milford Haven, see Pembroke : N ewhaven (27th Feb., 1895): Newport 
( Monmouth) (8th March, 1894); Newry Navigation {2nAMa,y, 1859): Orwell 
Eiver, see Ipswich : Ouse (Lowei') (Slst July, 1886) ; see also Humber, 
Ouse, Trent: Ouse, Upper Naviqation, and Eiver Foss (6th July, 188.5): 
Pembroke (26tli Sept., 1891) : Plymouth (24th Oct., 1904) : Poo?e (undated; 
made under Pier and Harbour Order Confirmation Act, 1891, No. 3 
(64 &; 66 Viet. c. clix.) ) : Portland Harbour (I7tli June, 1903) ; Portsmouth 
(26th Feb., 1897) : PoH of Preston (28tliDec., 1893): Port Talbot (Zid Aug., 

1898) : Queenstown, Dockyard Port (10th Aug., 1903); see also Cork: 
Euncom and Weston Canal, see Mersey and Irwell Navigation : Eyde (3rd 
May, 1882) ; see also Cowes : Sharpness New Docks, and Gloucester and 
Birmingham Navigation (1900) : Sheemess, see Chatham and Medway : 
Shoreham (1st Feb., 1877) : Solent Navigation, see Cowes cund Eyde 
Southampton (29th Nov., 1898) : Svdr, Eiver (Ireland) (28th Nov., 1887) ; 
see also Waterford : Sunderland (7th June* 1906) : Swansea Harbour (lOth 
Nov., 1856; also Buies by Harbour Master (undated): Tees (2nd May, 
1887) : Thames (28th April, 1808) : Trent (7th March, 1887) ; see also Humhe? 
amd Ouse : Tyne (15th Nov., 1884) : Warkworth Harbour (15th June, 1870) : 
Waterford (5fcli Sept., 1870); Weaver Navigation (11th Nov., 1806): 
Whitby (5th Aug., 1898): TTtndermere (19th Nov., 1902): Wisbeach (14th 
Feb., 1896) Woolwiqh Dockyard (29th Feb., 1868) : Foughal Port and 
Harbour (16th June, 1879). As to the maldng and alteration of these 
rules, see note (o), p. 478, ante. They are constantly changing, but the 
dates given are those of rules which were recently in force. There are also 
local rules in force in various foreijm waters, including the Bosporus, the 
Danube, the Suez Canal, and the Inland Waters, the Great Lakes, and the 
Western Rivers of the United States ; see Stuart Moore’s Rules of the Road 
at Sea, 4th cd., where tlie most important of them will be found. As to 
breach of a local regulation, constituting negligence, see pp. 606, 607, post ; 
as to the application generally of the Sea Regulations, 1910, to waters con- 
nected with the sea and navigable by sea-going vessels, see the preliminary 
article, pp. 373 et seg., ante ; and as to the Sea Regulations not ioterferiiig 
with locid rules* see art. 30, p. 477, ante. 
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B. 8 (pr^umption of fault, applies in case of infriu.!;einent of rosulations as 
to moomg in part of the Solent). 

Danube. — As to ateameia stopping before rounding points, see 8.8. 
“Dtana v. 8.8. “ Olievedan," The " Olieveden," [1894] A. (1. 626. P. C. ; 
as to vessels keeping to the right bank in fog, see Buetiau 8.8. *• Yourri“ 
y. ^tUh8.8. ‘‘Spearman'' (1885), 10 App. Cas. 276, P C. ; andastothe 
^liQity of certain regulations in 1860, see Imperial Hoyal Privileged 
Da/miwian Steam Jiavigaiion (Jo. v. Greek and Oriental Steam Navigation 
Co., The “ Smyrna *' (1864), 2 Moo. P. C. C. (n. s.) 436. 

Humber ICuIgs, art. 2. as to anchor lights ; see The Magneta (1890), 15 
P. 1). 101 (as to height of anchor light). As to waiting before rounding the 
bend at AVliitton Gas Float No. 3 against the tide, see The Ezardian, LHUl] 
P. 92. As to the entrance to the 11 umber between certain buoys being a 
narrow channel within the Sea Uegulation.s, 1910, art. 25, see The Ashton, 
[1905] P. 21. Prc.sumption of fault for infringement of the Humber Kules 
existed formerly; see The Bi/ton (1885), 10 P. D. 65 (a steamship under 
way improperly carrying a wliito globular light). 

Manvhesler Ship Canal. — As to the Sea Regulations not applying in 
the canal, see The Hare, [1904| P. 331 ; see also The CUy of Liverpool 
(1012), 29 T. L. R. 139 (good scamaiLship doe.s not require a vessel in one 
of the lay-bys to sound her l)cll in fog). Certain byc-laws made under the 
Manchester 8hip Canal Act, 1885 (48 & 49 Viet. c. clxxxviii.), s. 198, were 
not confirmed by the Board of 'Prado. 

Medway Bye-laws, 1896. — Art. 43 (c) : “ at anchor in the fairway of the 
river ” ; see The Clntha Boat 147, [1909] P. 36. 

Mersey Buies, 1881. — Art. 4, as to anchor light ; see The Talbot, [1891] 
P. 184; The Hermod (1890), 6 Asp. M. L. 0. 509. Art. 4 (a), as to 
towing lights ; see The Devonian, [1901] P. 221, C. A. Art. 5, as to stern 
light ; see The Fire Queen (1887), 12 P. D. 147. As to tlio regulation as to 
anchor lights in the Mersey Collisions Act, 1874 (37 & 38 Viet. c. 52), s. 1 (2) 
(now repealed), see The Lady Downshire (1878), 4 P. I). 26. As to the 
proper precautions on launching a vessel in the Mersey, see Ketch Frances 
{Owners) v. Steamship Highland Loch (Owners), [1912] A. G. 312; The 
George Boper (1883), 8 P. V. 119; The Cachapool (1881), 7 P. D. 217; 
The Glengarry (1874), 2 P. D. 235. Presumption of fault for infringe- 
ment of regulations formerly applied in th(i Mersey ; see The Lady Down- 
shire, supra ; The Fire Queen, supra. As to the port side rule under 
the Steam Navigation Act, 1851 (14 & 16 Viet. c. 79), s. 27, being applied 
in the Mersey, seo The Nimrod (1851), 16 Jur, 1201. 

Newport. — As to the Newport (Monmouth) bye-laws, 1894, arts. 12 and 
13, and the proper way to enter the harbour, and the application of tho 
Sea Regulations, 1884, art. 16, see The Wimtanley, [1896] P. 297, C. A.' 

Ouse. — As to the practice of dredging up stern first with anchor down 
when proceeding up Goole Reach, see The Frankfort, [1910] P. 50, C. A. ; 
and as to keels drifting up, see I'he Balph Creyke (1886), 6 Asp. M. L. C. 19. 

Sues Canale — As to the relative duties of vessels going north and south 
in a certain part of the canal, see The Clan Gumming, [1907] P. 311, C. A. ; 
and as to the liability of the owner of a vessel for nogligenoe of the canal 
pUot compulsorily taken, as he is merely the adviser of the master, see 
The Guy Mannering (1882), 7 P. D. 132, C. A* 

Tees. — Tho former Tees Buies, arts. 17 and 18, as to keeping to the 

HX. — ^XXVI. R 


The local rules the^artifKlar districts named in the following list 
have been the suliject of judicial decisions in the cases named : — 

Bute Docks, Cardiff.— The Bed Cross (1907), 10 Asp. M. L. C. 521 (Sea 
Regulations held inapplicable m tho case of a vessel coming out of the 
Boath Dock basin and colliding in Cardiff Drain with a vessel bound to the 
East Bute Dock) ; The St. Audries (1886), 6 Asp. M. L. C. 652 (a steamship 
bound for Penarth Dock and carrying the usual docking signal not exempted 
from obeying tho crossing rule o! the Sea Regulations). 

Clyde Biver.—LittU v. Burns (1881), 9 R. (Ct. of Sees.) 118 (Sea 
Regulations, 1863, applied within the limits to which those bye-laws 
relate) ; The ^^Nerano” v. Tho Dromedary (1895), 22 R. (Ct. of Sees.) 
237 (bea Regulations, 1884, similarlv applied). 

CWe8.«-And see the Solent Navigation Act. 1881 144 & 46 Viot. 
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starboard side etc., were held to apply Ovdtt whe^ yosseb were appioaibliiiig 
BO as to show their greea lights to each other ; see The Maiy Lomen (1887)» 
6 Asp. M. L. C. 262, C. A. Art. 22 of these former rules, as to a steam- 
ship not boiiig navigated at more than six miles an hour, meant six miles 
over the ground and not through the water ; see The B, L. AUton (1882), 
8 P. D. 5, C. A. See also The Peter Benoit (1914), 30 T. L. R. 277. 

Thames, — [N.B. In 1912 a series of new “ Port of London River Bye- 
laws ” were deposited with the Board of Trade for confirmation, but have 
not yet been confirmed.] Thames Rules, 1898 : Art. 4 (interpi’etation 
clause) ; qumre^ whether the definition of “ master” does not include a pilot 
compulsorily in charge {The Umsiaga, [1911] P. 234). Art. 8, as to not 
navigating within the anchorage ground in Gravesend Reach ; see The dtp 
of Delhi (1887), 6 Asp. M. L. C. 269. Art. 10, as to anchoring in thd fairway 
auring fog; see The Aguadillana (1889), 6 Asp. M. L. 0. 390. Art. 11, as 
to oariying the anchor stock awash ; see The Six Sisters, [1900] P. 303. As 
to earlier rules to the same effect, see The Monte Rosa, [1893] P. 23 ; The 
Dunstanhorovgh (1891), [1892] P. 363, n. ; The J. B, Hinde, [1892] P. 231 ; 
The Bose of Mnglayid (1888), 0 Asp. M. L. C. 304; The City of Delhi, sv^ra; 
The Margaret (1881), 6 P. 1). 76, C. A. Art. 14, as to the 'master remaining 
on the bridge; see The UmsirSga, supra. Art. 23, as to towing not more 
than six vessels ; see Gadney y. Bough (1879), 4 Asp. M. L. C. 73. Art. 27, 
as to the manning of a lighter ; see Gosling v. Newton, Gosling v. EagerSf 
[1896] I Q. B. 793; GoldsmUh v. Slattery (1890), 6 Asp. M. L. 0. 661. 
Preliminary article, as to general precautions and lights, see The Joh)n 
Fenwick (1872), L, R. 3 A. 6c E. 600 (neglecting \ o signal, when lying across 
river so that regulation lights could not be seen by vessels astern) ; as to the 
duty of a vessel to signal when dropping up river stern first, see The Juno 
(1894), 7 Asp. M. L. 0. 606 ; steam vessels going up the Thames are not 
bound to keep to the north aide ; see The Marie Gnrtz ( 1913), 30 T. L. R. 88, 
C. A., qualifying The Gere, [1909] P. 287, and The Brook (1913), Shipping 
Gazette, 7th February; compare The Bcossaise (1883), Shipping Gazette^ 
16th December; and seo p. 470, ante; as to the duty of a steaimship to 
keep out of the way of a dumb barge driving with the tide, see The Owen 
WaUis (1874), 2 Asp. M. L. C. 206 ; but see The St, Auhin, [1907] P. 60 
(collision with nnlighted barge attached to a vessel btii swinging across fair- 
way at night) ; The Swallow (1877), 3 Asp. M. L. C. 371. 0. A. (under a 
former rule). Art. 29, as to the lights of a sailing vessel under way; see The 
Indian Chief (1888). 1 4 P. D. 24 (sailing barge dredging down). Art. 30, as to 
anchor lights ; see The Wega, [1895] F. 166 (thcyshould be put up as soon as 
the vessel is held by her anchor). As to the provision as regard^s the lights 
for a vessel aground in or near a fairway, and the Sea Regulations. 1910, 
art. 11, not applying, see The Bilinia, [1912J P. 186 ; The Oarlotta, [1899] 
P. 223. As to the want of provh'ion for lights and signals in the case of a 
vessel temporarily aground, see The Bromsgrove, [1D12] P. 182. Art. 36, 
as to tog signals for vessels under way; see The Juno, supra (a steamer 
droppmg up the river stern first). Art. 38, as to the fog signal of 
the bell for vessels in the fairway of the river, and not under way, see 
T?^e Bhie BeU, [1896] P. 242 (the fairway includes all that part of the 
river inshore of the buoys which is navigable for vessels of moderate 
draught) ; fThe CMha Boat 1A7, [1909] P. 38 ; see also The GarhUa^ 
eupra (this article does not apply to a vessel takiim the ground whilst 
proceeding up the river, and remaining fast). The article cannot 
apply in clear weather {The Bhein (1902), 9 Asp. M. L. C. 278). Art. 39, 
as to whistle sk^aJs to intimate course ; see The Barberton, [1013] P. 
140 (a vessel wnioh is backing and filling, while turning in the river, 
having mven four short blasts under art\. 40, need not ^ve three short 
blasts when her enmnos are put full speed astern). Ail;. 40, as to a steam 
vessel giving four short blasts when turning round or not under command 
etc. ; sea The New PeUon, [1891] P. 258 (as regards not giving three short 
blasts when going full speed astern) ; The Barberton, supra. A vessel 
temporarily taking the ground is within the article {The darlotta, supfa; 
see also The Bromsgrove, suprd ) ; and so, also, a vessel throwing hetSeU 
athwart the liver and stopp^ her way to anchor was witiiin the 
former rule ta the same effect (Toe Wega, supra), A sailing vessel should 
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697 . These rules extend over the whole range of conditions in the 
working of a vessel from the time of launching and getting under 
way until she returns to her anchorage in port or moorings 
in a dock; there are special rules of good seamanship for the 
manoBavring of sailing ships and other vessels, and for cases of fog 
and heavy weather, and lor navigation in rivers and other inland 
waters. 
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take reasonable steps to get out of the way of a steam vessel which 
has been compelled to give the four blasts {The Longnewton (1888), 0 
Asp. M. L. 0. 302). Art. 43, as to no other signals being used than those 
mentioned; see The Kennet [1912] P. 114. Art. 45, as to a steam vessel 
keeping out of the way of a sailing vessel; see The Palatine {ISl 2) , 1 Asp. 
M. Lf. 0. 468 (a sailing vessel after tackmg as close over to the shore as 
prudent is entitled to go about without warning other vessels of her 
intention). Art. 46, as to steam vessels when approaching with risk of 
collision passing port side to port side ; see The GuUdJuill, [1908] P. 29, C. A. 
(the rule was applied when the vessels were approaching green to green in 
such positions that they would have p^bed close); Tlie Odessa (188S), 
4 Asp. M. L. C. 493, C. A. ; The Lady Wodehonse (1886), 2 T. L. R. 252, 
C. A. (vessels not likely to meet) ; see also p. 482, ante , and as to the 
application of art. 47, and this rule, see The Libra (1881), 6 P. D. 139, C. A^ 
As to the former crossing rule in the Thames, see The Oceano (1887), 3 
P. D. 60, C. A. ; and as to the application of the crossing rule in the Sea 
Regulations, 1863, to the windings of the Thames, see under Sea Regula- 
tions, 1910, art. 19, pp. 436 et seq., ante. Art. 47, as to steam vessels wmting 
before rounding certain points against the tide ; see The Margaret (1884), 9 
P. D. 47, C. A. (the “ point ” begins where the vessel having to round would, 
if nothing were in the way, have to use her steerage power for the purpose 
of continuing in a proper course, and it ends where the necessity for using 
that steerage power ceases) ; S.C., sub nom. (Jayzer v. Carron Co. (1884), 
9 App. Cas. 873 ; The Ovingdean Orange, [1902] P. 208, U. A. ; The Ursula 
Fischer (1913), 29 T. L. R. 529 (the rule applies to the case of a steamer 
meeting a sailing vessel) ; s^ also The Libra, supra. Art. 48, as to steam 
vessels, crossing from one side of the river towards the other, keeping out 
of the way of vessels going up and down ; see The John Hollway, [1900] P. 
37 (article held not to apply to a steamship turning on one side of mid- 
channel, though owing to tier length some portion oi her hull might be at 
some time while turning across the lino of mid-stream) ; The Biver 
Derwent (1891), 7 Asp. M. L. 0. 37, H. L. (where the steamer in fact moved 
from one side of the river to the other while turning, and was held to come 
within the article) ; The Sehwan (1889), 6 Asp. M, L. C. 409. Art. 49, as to 
a steamer slackening speed and stopping and reversing when approaching 
BO as to involve ri& of collision; see The Barton (1884), 9 P. D. 44. 
Art. 63, as to one vessel keeping her course and speed when the other baa 
to keep out of the way ; see The Schwan, supra ; The Biver Derwent^ supra, 
Tyne . — The Tyne Rules, 1884, art. 18 (o), as to a vessel at anchor ringing 
her bell in foggy weather ; see The Titan, The Banibler (1906), 10 ^p. 
M. L. 0. 350 (article not applied to a vessel moored at a pontoon con- 
nected with the bank). Art. 20, as to a vessel being brought into port to 
nortli of mid-channel, and being taken out of port to the south, sed^ The 
Barest (1886), 11 P. D. 90, C. A. (reasonable room should be idft 1^ the 
incoming steamer for the outgoing one) ; The John o’ Sooti^ [1897] P. 64, 
C. %.,;The Baithwaiie Hall (1874), 2 Asp. M. L. G. 210 (as to this rule 
in foggy weather). Arts. 21 and 22, as to moBsing vessels keeping out of 
the way of vessels going up and down; see The Skvpsea, [1905] P. 39 ; 
The The^ord (1887), 6 A^. M. L. C. 179 ; The Henry MoHon (1374), 
2 Asp. M. li. 0. 466, P. C. ; see also The Bemd of JPivridenoe tl{^6), 
Sw. 107 (no oustom for vessels in baUast to some up on the south Bhore). 

B 2 
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(ii.) Usual Events, 

(a) Launching a Vessel, 

698 . When a vessel is to be launched, those in charge of her 
are bound to give customary (&) or reasonable (c) notice thereof, to 
prevent injury to vessels in the neighbourhood, such as by hoisting 
flags, by having boats in attendance to warn passing vessels (d), by 
giving written notices, or otherwise. Those in charge are also 
bound to take customary (e) or reasonable (/) precautions to prevent 
injury to other vessels, by keeping a good look-out, by having a tug 
or tugs in attendance and otherwise. And the burden of proving 
such notice and such precautions lies on them, even when they 
are defendants {g). But there are obligations also on those in 
charge of passing vessels to keep out of the way (fc). A vessel at 
anchor in the track of a launch is bound to get out of the way, 
if she has warning and the offer of a tug to move her (i) ; and if she 
refuses, those in charge of the launch maybe justified in risking the 
chance of injuring her to avoid serious risk to life and property 
which would result from postponement (A;). 

(b) Qetting under Way, 

699 . It may be exceedingly imprudent to move a large vessel 
with a tug in a river at night in anything like thick weather (Z), 
and an owner is likely to be held liable for a collision if his vessel 
gets under wa} unnecessarily in bad weather with other vessels 
about her (a). If a vessel getting under way places herself across 
a fair-way, she must signal, if necessary, to a vessel which cannot 
see her regulation lights (2>). 

(c) Carrying and Dropping Anchor, 

700 . A steamship ought to have both anchors ready to let go 
when navigating in port past other vessels, where the existence of 
an exceptional current is known to be possible (c). But a steamer (d) 
or a sailing vessel (e) may be excused for not dropping her anchor 

(6) The Viaima{lS6S), Sw. 405, 406 (no one is bound to do more in thja 
respect than the custom of the place requires). 

(c) The Blenheim (1846), 2 Win. Rob. 421 (what is reasonable notice 
depends on local considerations and otlver circumstances. Notice of the 
day is not sufficient ; it should state the time more definitely). 

(d) The Vianna, supra, at p. 407 ; The George Eoper (1883), 8 P. D, 
119 (held a breach of duty for the tug not to warn approaching vessels). 

(e) Such as having the, harbour master present ; see The United States 
(1866), 12 L. T. 33. P. 0. 

(/) The George Eop^r, supra, kt p. 120. 

Ig) The Glev^arnf (1874), 2 P. D. 236, u. 

(h) The United States, supra (both to blame, the tug for not signalling, 
and the other vessel for being there negligently). 

(i) The Oachapool (1881), 7 P. D. 217. Even if her anchor is foul and 
she^will incur expense by slipping it; 900 Ketch Frances {Owners) v. 
Steamship E^hland Loch (Owners), [1912] A. C. 312. 

(k) Ketch Frances {Owners) v. Steamship Highland Loch (Owners), supra, 

(l) The Borussia (1856), Sw. 94. 

(а) The Carrier Dove (1863), Brown, dc Lush. 113, P. C, 

(б) The John Fenwick (1872), L. R. 3 A. & £. 600. 

(c) The ^^OityofPehing'' (1888), 14 App. Cas. 40, P. C. 

(d) The C. M. Fcdmer, The Lamaoi (1873), 2 Asp. M. L. 0. 94, P. C. 

(0) TheWiktabc^, TkeAdatia (1870), 22 L. T. 74; compare Dowardr, 
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in time to prevent a collision. And in a river a vessel should carfy 
her anchor, as far as permissible, so as not to expose other vessels to 
damage by it (/). Whether she is under way or moored, her owners 
will be liable for damage done by the improper projection of the 
anchor at night (g), though not in daytime, if the other vessel could 
with ordinary care have avoided it {h). 

(d) Steettng Gear. 

701 . When a steamship has used steam steering gear in crowded 
waters, she has been held to blame in some instances for not having 
her hand gear ready in case of a breakdown (i). 

(e) Taking Tnq Amstance. 

702 . A ship may be held to blame for manceuvring without taking 
tug assistance when it is available and reasonably necessary, for 
example, a steamship getting up her anchors off Dover in a gale 
without tug assistance (A), and a sailing vessel when trying to bring 
up ahead of another vessel in the Downs after losing one anchor 
and without using available tug assistance (/). 

(f) Offi^'ets and Watch oh Look-out. 

703 . As regards the officer on watch, it is a want of due care for 
a senior officer to give up charge to a junior officer and go below 
while his vessel is actually manceuvring for another vessel which 
is drawing near to her {m). To constitute a good look-out on 
a ship there must be a sufficient number of persons stationed 
tor the purpose, who must know and be able to discharge that 
duty (n). As a rule, except doubtless in the case of very small vessels, 
there ought to be a look-out forward (o) besides the officer on the 
bridge, even on a fine day (p). Sometimes the proper place for the 


lAvdmyy The William Lindsay ” (1873), L. R. 5 P. C. 338 ; The Peerlees 
(1860), Lush. 30. 

(f) The Six Sietere, [1900] P. 302 ; and see p. 482, ante, under Thames 
Rules, 1808. art. 11, as to carrying the anchor stock awash. 

(^) The Margaret (1881), 6 P. D. 76. 0. A. Or she may bo partly to blame if 
a man ought to have been on the other vessel who would have prevented 
the damage {The ScoUa (1890), 6 Asp. M. L. C. 541 ; The Dunsianborough, 
[1892] P. 363, n.). 

(1^) The Monte Bosa, [1893] P. 23 (collision with tug). 

(i) The Turret Court (1900), 69 L. J. (p.) 117 ; The Merchant Prince, [1892] 
P. 179, C. A. ; see other cases as to steering gear, cited in note {e), p. 536, 
poet. 

(h) The Oertor (1894), 7 Asp. M, L. C. 472. 

(l) The Annot Lyle (1886), 6 Asp. M. L. C. 50, C. A. 

(m) Compare Sioomvomt Mcuxtachappy Nederland v. PeninanUar and 
Oriental Steam Navigation Co. (1880), 5 App. Cas 876, 880, 881, 806, 697 ; 
The Arthur Gordon, The Independence (1861), Lush. 270, 280, P. C. (ship in 
tow htid in fault for tug being left, while tug-master was at breakfast in 
charge of a common sailor, as he was not competent and faded to mancsUvre 
soon enough for another vessel). 

(n) The George (1845), 4 Notes of Cases, 161. 

(o) Or astern, if the vessel is proceeding stem first (TAe Juno (1894), 
7 Asp. M. L. C. 506, 507). 

ip) Compare The Glanmhawta (1876), 1 P. D. 283, 200, C. A.; The 
Heetor (1883), 52 L. J. (P.) 47, C. A. ; London and Mdinhwrgh Shipping Oo. 
V. Baion, The Iona (1867), 2 Mar. L. C. 479, 481, P. C.; Ne^rlanie 
Steam Boat Oo. v. StyteSt The Batavier (1854), 9 Moo. P, C. 0. 286. 
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Idbk-oat is not forward, but on the bridge (q). Tbo crow’s nest i%it 
proper place for a look-out on a ship off Beachy Head (r). In deciding 
what is a proper look-out, one must consider the state of the night and 
the proximity of vessels; the greater the necessit;^ for the. look-out 
owing to thick weather or otherwise, the more vigilant it should be- 
lt is no excuse for a bad look-out to urge that no vigilance could have 
avoided the other vessel (s). In some oases it has been considered 
that a steamship proceeding at high speed in a thronged thorough- 
fare (f), or in fog (a), ought to have a double look-out forward. It 
is a want of due caution for the look-out forward to be engaged on 
other duties, such as clearing the anchor (5). As regards a look-out 
astern at sea, there is no necessity as a rule for a ship at night, if she 
has a fixed stern light (c), to look out for ships astern (d), but there 
may be if there is reason to saj[ipose that a vessel so approaching 
does not see her (e). Not having any look-out has been said to 
be a breach of the Sea Begulations, and it is no excuse that it was 
immaterial because the vessel had to keep her course (/). It is the 
duty of a ship towing another to keep a look-out for both (p), but this 
does not emancipate the tow from kee|)ing a good look-out, and even 
a pilot cutter lashed alongside a ship in tow has been held liable for 
not doing so (h). In a river the duty of a look-out as to reporting 
lights is different from the duty in the open sea ; to report every 
light in a river would mean confusion, but the duty is to wafoh 
until a light, which perhaps has been seen before, becomes material, 
and to report every material light as soon as it becomes material (i). 

(a) Even where a river rule provided for a look-out at the bow, it was 
said that the proper place for the look-out ia the oiroumBtances was oa the 
bridge instead, and that a pilot and two other persons there were a sufficient 
look-out (OMe Navigation Co. v. Barclay (1876), 1 App. Cas. 790, 797, 798). 

(r) The iSfetAomia (unreported) (1910), 1st November, C. A., per Lord 
AiLVSRSTOJfXi C J. 

(«) The Mellona (1847), 3 Wm. Rob. 7, 11, 12, 13 (the duty to keep a good 
]ook-out is specially inoumbent in hazy weather); The Nevada (1872), 
1 Asp. M. L. 0. 477 ; The MUaneee (1883), Pritchard’s Admiralty Digest, 
8rd ed., p. 222. 

(t) Compare The Germania (1869), 3 Mar. L. C. 269, P. 0. ; The Iron 
Duke (1846), 4 Notes of Cases, 94, 686, P. C.; 8.8, Londonderry (Ovon&fe) 
V. Dolbadarn Castle (Owners) (1846), 4 Ilfotes of Cases, Supplement, :$xxi. 

(a) The Europa (1860), 14 Jur. 027. As to duty of alook-out in fog to 
report whistles, see p. 412, ante, 

(h) The Bold Bucoleugh ( 1863), Pritchard’s Admiralty Digest, 3rd ed. , p, 22 K 

(c) See Sea Regulations, 1910, art. 10; pp. 399 et seq., ante- 

id) The City of Brooklyn (1876), 1 P. D. 276, 279, C. A. ; compare The 
Earl Spencer (1876)»L. R. 4 A**. & E. 431v 

ie) The Anglo-Indian (1876), 3 Asp. M. L. C. 1, P. C. And if a vessel is 
proceeding stem first» there is, of course, a duty to keep a look-out astern ; 
see p. 491, post- 

^ (/) The OraigeUaohie, [1909] P. 1, 6, dissented from on a different point 
m The Orovehursi^ [1910] P. 316^ C. A. 

The Jane Bacon (1878), 27 W. R. 36. - 

(a) The Harvest Home, [1906] P. -177, C. A. A vesse) sailing so close to 
enotiu^'afl to obstmot her owa look-out has been held to tilamo \The 
Zollverein (1866), Bw. 96. 97). 

ii) The akakkeborgy [1911] P. 246, n. In river rules it is sometimes pre- 
scribed that a.mastet of a smaJI steamer shall stand on. the bridge, ana in 
such a case he has been found to blame for bad hxdf^out through^ not 
doing so.(71Ur Rrirraa(l848), 9 W^m. Rob. 66, 62, 64). 
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fie is stationed to see what vessels dr obstacles Are in the ehajmel, 
and bis attention is properly directed to this, and not elsewhMe] AS, 
for example, to the blue peter of a vessel in a basin and just coming 
out (ft). 

(g) Speed. 

704 . No rate of speed by steamers or other vessels oan be said 
absolutely to be dangerouji, and whether any given rate is dangerous 
or not must depend on the weather, loeality, sea room, and other 
facts ({), Fog or clear, light or dark, no steamer has a right to 
navigate at such a rate that it is impossible for her to prevent 
damage by taking all precaution at the moment she sees damage to 
be possible or probable (m ) ; but no rate of speed will be laid down by 
the court for steamers (n). When a steamer’s lights are obscured 
by her own smoke so as to prevent her from seeing or being seen by 
ships approaching, it is negligence for her to proceed at full speed (o;, 
111 case of a fishing ground, even a sailing vessel has been held 
to blame for crobsiiig the ground at excessive speed (p); and 
steamers which choose to pass through a fleet of fishing vessels 
ou^lit to regulate their speed so as to be able to keep out of the way 
of incumbeied fishing vessels (q). 

In a river, steamers must proceed only at a rate compatible with 
the safety of other vessels ; and they have been held to blame for 
swamping other vessels by their swell (r). 


muktm 

0te. 

Speed. 


(A;) Moss V. Afnran Steamship Co , The “ Calabar"' (1868), L R 2 P. C, 
238, 242. As to the absence of glasses for the look-out, when they are 
needed, see The Hibernia (1874), 2 Asp. M L. C. 464, P. C. ; and see Lord 
Mersey’s Report ab legaids The Titanio, August, 1912. As to having a 
barffcman on a dumb barge in a iivcr, see pp. 494, 496, post ; and as to 
anchor watch, see pp. 489, 490, post 

(1) The Evropa (1850), 14 Jur. 627, 630; The Jftlan (1861), Lush. 388. 

(w) The Europa (1851), 6th December, P. C. ; Piitchard’s Admiralty 
Digest, 3rd ed , p. 223 ; see also the passage cited in somewhat similar 
terms in The 8.8. tenmylvama (1874), 2 Asp. M. L. C. 378; and compare 
The Europa (1860), 14 Jur. 627. 

(n) The Great Eastern (1864), 2 Mar. L. C. 97, 100, P. 0. Where a rate 
of Speed for steamers is prescribed by bye-law, it means speed over the 
grouhd and not throi^h the water [The B. L, Alston (1882), 8 P. D, 5, 
C. A. (decided on the Thames rule) ). 

(o) The Bona, The Ava (1873), 2 Asp. M. L. 0 182, P. C. Before lights 
were prescribed for vessels (compare The Bose (1843), 2 Wm. Rob. 1), and 
later when no light astern had as yet to bo shown (compare The C%ty of 
Brooklyn (1876), 1 P. D. 276, 0. A.), the speed of steamers was restricted, 
tm to eleven knots being held excessive in crowded waters. It is no 
excuse for a vessel going at excessive speed that she is under oontroot 
to carry Government mauB at a higher speed (see The Vivid (186Q* Sw. 88 ; 
Wttrmed, sub nom. Churchward v. Palmer, The Vivid, 10 Moo. P. C, C. 472), 

ip) The Pepperell (1866), 8w. 12. 

(^) The Picton, [19101 P. 46. A speed of nine knots in saoli » Osse has 
been held excessive with a bad look-out [ibid.), but not with a good one ( 
see The Pacific (1884), 9 P. D. 124; see also The Margaret v. The Tusear 

M , 15 L. T. 86 ; The Columbus (1848), Pritchard’s Admiralty DigesS, 
p. 239 (it is the duty of a vessel with a fair wind not to disturib 
aamack engaged in fishing); The Bose (1843), 2 Wm. Rob. 1: Mrtfphk 
V. PaUgreave (1869), 21 L. T. 209 (a steamer bore down on a yabrl boiK 
moored on a fishing ground, and touched her without damage. Threerxaiii 
who jumped overboard, in reasonable fear of th^ lives; recovered datnajpes). 

(r) The BaUmer (1864), PSco. & Ad. 378, 382; affirmed, ateb flom. 
Netherlands Steam Boat Co. v, Stylest 9he Battm’bft 0 Moo. P. 0. C. ii96« 
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It is the duty of steam vessels by the rules of good seamanship to 
slacken speed, or stop, or reverse, in order to avoid collision (s). 

(h) Keeping (Hear of Vessel at Anchor, 

705. It is the duty of every vessel seeing another at anchor, 
whether in a proper or improper place, and whether properly or 
improperly anchored, to take reasonable care to avoid, if practic- 
able and consistent with her own safety, a collision (^) ; and a ship 
brought up in an exposed position has been held not to contribute 
to a collision with a ship driving into her (a). But it appears that 
a vessel may be so lying at anchor as to require more than ordinary 
care to avoid her (/>). There is a similar duty to keep clear of a 
sailing vessel which is compelled at the moment to go about (c), or 
of an incumbered fishing vessel (d), or of other disabled vessels (6f); 
and there is a statutory duty not to run foul of any lightship or 
buoy(/). 

(i) Siandtnff too Close, and HpeaHmj. 

706. A vessel ought not to stand so close to another in bad weather 
that if she is struck by a squall there will be a collision {g ) ; and if 
she tries to pass in a narrow space between vessels unnecessarily, she 
will be to blame for a collision which results from her doing so (ft). 

But where the sinking of a barge was due partly to the swell and partly to 
her being moored in a very exposed place, she could not formerly recover 
at common law (see The JJuke of Cornwall (1862), Pritchard’s Admiralty 
Digest, Jlrd ed , p. 226), nor if her sinking was partly duo to her being 
improperly trimmed (compare Luxford v. Large (1833), 5 C. & P. 421 ; 
Smith V. Dobson (1841), 3 Scott (n. k.), 336). As to damage to barges 
by steamers, see, further, p. 494, post. 

(s) See the Sea Regulations, 1910, art. 23 ; p. 451, ante. 

{t) Compare The Secret (1872), 1 Asp. M. L. C. 318 ; The Batavier (1845), 
2 Wm. Rob. 407; Girolamo (1834), 3 Hag. Adm. 169, 173; The Duna 
(1800), 5 Ir. Jur. (n. s.) 384 ; The Anne (1860), 5 Ir. Jur. (n. s.) 360. As 
to defences of compulsory pilotage or otherwise, compare The Lochlibo 
(1850), 3 Wm. Rob. 310, 319 ; The Batavier, supra). As to the burden of 
proof in such cases, see pp. 500, 501, post. 

(а) The Despatch (I860), Lush. 98, P. C. 

(б) The Telegraph, Valentine y. Gleugh (1854), 1 Ecc. & Ad. 427, 429; 
compare The Bothnia (1860), Lush. 52. And in various American coses 
the vessel at anchor has been held in such circumstances to have caused 
or contributed to the collision ; see Umted States v. St. Louis and Missis- 
sippi Valley Transportation Co. (1902), 184 I'l^nited States Reports, 247; 
Tiie Clara (1880), 12 Otto, .200 ; The Scioto (1847), Daveis, 369 ; Strout v. 
Foster (1843), 1 Howard, 89. 

(c) The Priscilla (1870), L. R. 3 A.& E. 125 ; compare Chadwick v. CUy 
ofDubUn Steam Packet Co. (1856), 6 E. & B. 771. 

(d) See under Sea Reflations, 1910, art. 9 ; pp. 396, 397, ante. 

(e) As to the duty to keep clear of a vessel in stays, see The Sea Nymph 
(1860), Lush. 23 ; and as to the duty of a vessel either not to throw herself 
in stays (see The Allan v. The Flora (1866), 2 Mar. L. C. 386), or if in 
stays to get under command as quickly as possible, see Wilson v. Canada 
Shipping Co: (1877), 2 App. Cas. 389, P. C. ; The Kingston-by-Sea (1850), 
8 wm. Rob. 152 ; The Calcutta (1869), 3 Mar. L. C. 336. In such cases 
a collision has sometimes been held accidental {The John Buddie (1847), 
5 Notes of Cases, 387 ; The Thomley (1843), 7 Jur. 659). As to a vessel 
which is disabled being excused for departure from the Sea Regulations, 
see p. 869, emte. 

. if) M. S. Act, 1894, B. 666. 

(a) The Gl^ (184$), 6 Notes of Cases, 27& 

(ft The SehwMe (1861), Lush. 239, 
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A ship which approaches another to speak to her does so at her own 
risk (i) ; and a vessel ought not to run alongside another for this 
purpose while running before the wind (k). 

(j) Coming to Anchor, and Foul Berth 

707. A vessel intending to come to anchor ought to make pre- 
parations (Z), choosing her time (m) and easing her speed (n), and 
ought to see carefully that all is clear around her (o) ; and in a 
river should round to against the strength of the tide(p), and give 
any necessary warning before putting herself across the line of 
navigation {q). 

When one vessel anchors near another, there should be sufficient 
space left for swinging to the anchor, so that in ordinary circum- 
stances the two vessels cannot come together; and a berth such 
that sufficient space is not left is a foul berth {r). It is improper 
to anchor directly ahead or directly astern of another vessel, in the 
direction of the tides or prevailing winds, unless at so great a dis- 
tance as will allow time for either vessel to take measures to avoid 
collision in the event of either driving from her anchors (s). When 
a vessel has given another a foul berth, she has no right to demand 
that the other should take extraordinary precautions (Z), and when 
the difficulty calls for instant decision, the other may not be to blame 
for an error of judgment (a). 

(k) Anchor Watch. 

708. A vessel at anchor ouglit to have a competent person on 
watch to see that the anchor light is duly exhibited, and also do 
everything in his power to avert or minimise a collision (ft). 


(i) R.M.8. Bellerophon (1875), 3 Asp. M. L. C. 58, P. 

{Jc) The Thames (1806), 5 Cli. Rob. 345. 

(Z) If necessary, by getting tug assistance ; see p. 485, ante. 

(m) Compare Rtftfty V. Boissevmn, The Egyptian*^ (1863), 1 Moo. P. 
C. C. (n. s.) 373 (delaying to bring up till night instead of doing so safely 
in daytime). 

(n) Compare The Ceres (1857), Sw. 250, 252. A sailing vessel should 
shorten Sail in time before bringing up near other vessels; comv&re NepUme 
the Second (1814), 1 Dods. 467 ; The Secret (1872), 1 Asp. M. L. C. 318. 

(o) The Ceres, supra ; The Arhnot Lyle (1886), 6 Asp. M. L. C. 50, C. A, 
On grounds where drift-net fishing is going on, fishing boats are forbidden 
to anchor (Sea Fisheries Act, 1883 (46 & 47 Viet. c. 22), Sched. 1., art. 14). 

(p) The Shannon (1842), 1 Wm. Rob. 463. 471. 

(g) The Queen Victoria (1891), 7 Asp. M. L. C. 9, C. A. ; The PhilotaxB 
(1877), 3 Asp. M. L. C. 612. 

(r) The Northampton'^ (1863), I Ecc. & Ad. 152, 160; compare The 
Woburn Abbey (1869), 3 Mar. L. C. 240 (foul berth, though collision not for 
some days) ; The Inniefail, The Secret (1876), 3 Asp. M. L. C. 337 (foul 
berth and hurricane ; inevitable accident). 

(«) The Cumberland (1836), Stuart’s Vice- Admiralty Court ('ases, Hbwer 
Canada, 75, 79. A vessel has been held to blame for coming to anchor 
in a bay during bad weather two cables ahead of another (The Volcano 
(1844), 2 Wm. Rob. 337). Bat a cable’s length was held a clear berth 
in the Mersey (The JPrineeion (1878), 3 P. D. 90). 

(t) The Vivid (1873), 1 Asp. M. L. C. 601. 

(a) *‘Mary'^ Tug Co. y. British India Steam Nmigaiion Co,p The 
« keanatehyr [1897] A. C. 351. P. C. 

(ft) Ibid, ; Lack v. Seward (1829), 4 C. & P, 106 ; Va/nderplank v» MiUet 
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She most take proper preeautiooB to prevent dri.7umi in 
SMBlatiMW weather (c). It may, be her dut^ to shift her berth or to (^p 
for and put to sea (e). A vessel coming last to a tier has been held in 
l^vj^tlng fault for not hauling out from it in bad weather, that being the. 
*** only means of avoiding damage to a vessel alongside (/). And 
when one vessel is lying on shore or in dock, and a second vessel 
hi voluntarily placed where damage will happen if some probable 
event arises' which it is not possible to control, the owners of the 
second vessel will be responsible (^). 8o the owners will be liable 
if a vessel moors where she will take the ground and heel over and 
damage anotW vessel (h). 

(iii.) S})ecM Vessels, 

(a) Tug and Tow, 

Tog and tow. 709. When one vessel is in tow of another, the tug and tow owe 
certain duties towards each other and other vessels to prevent a 
collision. When the tug controls the navigation, and her master 
and crew are not the servants of the owners of the tow (i), as is 
usual when a tug is towing barges in a river, the duty of those on 
board the tow towards the tug appears to be substantially confined to 
following her manceuvres (k), and the tow is entitled to act on the 

(1828), Mood. & M. 169. Two persons have been considered sufficient 
look-out for an anchor watch (The Christiana (1849), 7 Notes of Cases, 2, 6). 
A ship moored to buoys in the Tyne was held to blame for not having an 
anchor watch (The Fladda (1876), 2 P. D. 34, 39). A single watchman may 
suffice for a ship in a dock (The Excelsior (1868), L. R. 2 A. 6c E. 268, 271). 

(o) A Biule anchor may suffice for a vessel intending to stop for only 
one tide Qvpsey King (1847), 2 Wm. Rob. 637) ; but not in a gale 
{The Maggie Armstrong v. The Blue Bell (1866), 2 Mar. L. C. 318). As to 
mooring appliances, persons who give the use of them for value warrant 
their fitness (Allen v. Quebec Warehouse Oo.J(1886), 12 App. Cas. 101, P. C.), 
and port authorities which permit their use treat them as sufficient 
(Doward v. Lindsay, The ** William Lindsay^' (1873), L. R. 6 P. C. 338, 
343). As regards anchor chain, sixty fathoms were found an improperly 
short cable for a vessel of 1,489 tons in the Mersey in a strong wind and 
tide {The dig of Cambridge (1874), L. R. 4 A. dc £. 161 ; affirmed, 
evh nom. Wood v. Smith, The “ City of Cambridge,^' L. R. 6 P. C. 461 ) ; 
compare The Peerless (1860), Lush. 30 (catching of cable on windlass 
an inevitable accident). A ship has been held to blame for not getting 
a rope fast, when necessary, to a pier-head 800 feet ofi (The I^n (1883), 
Pritchard’s Admiralty Digest, 3rd ed., p. 291) ; and for not striking her top 

r r and yards (The Euby.Queen (1861), Lush. 266 ; The Excelsior (1868), 
R. 2 A. dc £. 268). As to inevitable accident, see, further, pp. 536, 
536, 'post. 

{d) Thd Woburn Abbey (1869), 3 Mar. L. C. 24tO. 

{e) The Uhla (1867), 19 L. T. 89. 

if) The Pidriotto v. The Eivcd (1860), 2 L. T. 301. 

^ {g) The Lidskidlf (1866), Sw. 117, . 119; The Jacob (1860), 6 Ir. Jur. 
(k. S.) 379 

\h) The Jacob, supra; The Indian v. The Jessie (1866), 2 Mar. L. C. 217 
(damage to barge) ; The Western Belle (1906), 10 Asp, M. L. G. 279 (damage 
to moorings) ; but see Dalton y. Denton (1867), 1 C. B. (n. s.) 672. 

(i) As to when the tug or tow takes control, and as to the Habilities of 
the tug and tow towards one another and thii-d parties, see, further, 
pp. 357, 358. 629, post. 

{h) .Tke^Jane Bacon (1878), .27 W* R. 35; The Marmion (1913), ,29 
T. L. R, 648 (when tug sounding regulation whistles, need not sopnd 
her whistle). ; ^ , 
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JbeUet that the tag will be reaBoiiabl 7 well navigated (2). But in saDT.lr ^ 

the case of a ship in tow of a tug at sea or in a nver (m), whether 

by night or day, as a rule the tow controls the navigaiioa in order 

td avoid a divided command, and because the pilot, if there be onOi 

takes his station on the tow, and the ofiBcers of the tow are usually CoUWoni 

of a higher class and better able to direct the navigation than those 

of the tug (n). The rule is subject to exception (o), and it is a question 

of fact as to whether the master of the tug has undertaken the 

management of the tug and tow(p). In the ordinary case of a 

ship in tow the general direction is to be given by those on thb 

tow, but sho is 'not constantly to interfere, and those in charge of 

the tug must use their judgment and not constantly expect orders 

from the tow (^). At night a ship in tow is liable for the wrong 

lights of a tug over which she has reasonable control, and which is 

attached to her for the purpose of towing (r). But when a tug 

controls the navigation, for instance when towing a barge in a 

river, blame for breach by the tug of sailing regulations cannot be 

afSxed to the tow (9), The tug contracts to obey the orders of the 

tow (^). When there is a pilot on the tow, he is bound to give thfe 

tug proper directions and the tug is bound to obey them (a), tf 

the tug does not get orders, she is responsible for the direction of 

the course (b). It is the duty of those on the tow (c) to check the 

tug, and of those on the tug (d) to warn the tow, if they know that 

the course which is set is dangerous. It is in general the duty of 

the tow to follow all the tug’s manoeuvres (r), and when other 

vessels are likely to be met to have the means ready of slipping or 

cutting the rope(/). 


(0 Lightship Comet {Owners) v. The W. H. No. 1 {Owners), The W, H. 
No. 1 and The Knight Errant, [1911] A. C. 30. 

(m) The laca (1886), 12 P. D. 34, 35. 

(n) The Niobe (1888), 13 P. D. 66, 50. 

(o) Umon Steamship Vo v. ** Aracan" (Owners), The American'* and 
The “ Swria” (1874), L. R. 6 P. C. 127. 

(p) The laoa, supra. As to a ship in tow at night with a long 
hawser not directing the movements ot the tug, see The Siormoook (1885), 
5 Asp. M. L. C. 470. The legal relationship of master and servant aiising 
from a towage contract is not material to the question as regards third 
parties whether either or both tug and tow are to blame for a collision 
between the tow and a third vessel {The W. E, No. 1 and The Knight 
Errant, [1910] P, 199, C. A.). 


(g) The Isoa, supra, 
(r) The Bevoiwm, [1 


(r) The Devoinan, [1901J P. 221, C. A. 

(a) 8,8. Devonshire (Owners) v. Barge Leslie (Owners), [1912] A. €. 634 
The W, U, No. 1 and The K'^ight Errant, supra. 

(t) The Mary (1879). 5 P. D. 16. 

(a) The Energy (1870), L. B. 3 A. & £. 48 (order to try to slip the tow 
rope) ; Spadght v. TedcasUe (1881), 6 App. Cas. 217 ; Smithy, 8t Lawrence 
Tort-Boat Co. (1873), L. B. 6 P. C. 308 (order to stop in fog) ; The D^ of 
Suaseat (i841)f JL Wm. Bob. 270 ; The Christina (1848), 3 Wm. Bob. Sr. 

(bl ne Altair, 11897] P. 105, 116 ; The Eohert Dixon (1870), 6 P, P. 64, 


(6) The AUair, [II 
68, C, A j 

fo) The AMair, sit 
(d) Shereqy v. Etc 
470, P. C. 


a, at p. 116. 

vt. The Dutce of Manchester (1847), 5 Notes oi 


The AnwtpiMt. 
C. As to two 
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Shipping and NayiqatioNo 

710. As regards manoDuvring for other vessels, many ef the 
ordinary obligations of a steamer are shared by a tug and her tow, 
because to a great extent they partake of the nature of a steamer (g). 
A tug has been held bound to stop her engines enough to let the 
way run off the tow, on bearing in fog the fog signal of a vessel 
under conditions in which an ordinary steamer ought to stop her 
engines (h). On the other hand, when it would have been the duty 
of an ordinary steamer to stop her engines on approaching another 
vessel so as to involve risk of collision, a tug with a ship in tow 
has been held excused for not stopping them when she was going 
extremely slowly (t). A tug with a vessel in tow is* bound to keep 
out of the way of a sailing vessel (/c), but allowances should be 
made for the comparatively disabled condition of the tug as an 
incumbered steamer, and a duty of additional caution is imposed 
on the sailing vessel approaching her (1). 

(b) Sailing Vessels. 

711. As regards sailing vessels (m), one general rule is that 
when a ship is in stays or in the act of going about, she becomes 
for the time being unmanageable, and in this case it is the duty of 
a vessel which ought otherwise to have kept her course to execute 
any practical manoeuvre which would prevent collision (n) ; but 
when a ship goes about very near to another, and without giving 
any preparatory indication from which that other can be warned in 


vessels bein^ in tow of a tug, and one being damaged by the grounding of 
the other without fault of the tug, eoe Harris v. Anderson (1863), C. B. 
(N. 3.) 499 ; as to contract of towage, see also p. 528, 'post. 

(^) The Lord Bangor, [1896] P. 28, 33 ; The Knarwater (1894), 63 L. J. 
(ADM.) 65. 

{h) The Challenge and Due D^Aumale, [1905] P. 198,0. A. ; compare Sea 
Eegulations, 1910, art. 16; pp. 414, 415, arUe. 

(i) The Lord Bangor, [1896] P. 28. 

(k) The Warrior (1872), L. R. 3 A. & E. 563. 

(l) Union Steamship Co. v. “Aracaw” {Owners), The American** and 
The ** Syria** (1874), Li. R. 6 P. C. 127, 131. A steamer with a shm in 
tow is under the control of and has to consider the ship to which she is 
attached, and of which she may for many purposes be considered as a 
part, the motive power being in the steamer and the governing power 
in the ship towed. She cannot by stopping or reversing her engines 
at once stop or back the tow. She cannot at once, and with the same 
rapidity, by slipping asidcr out of the way of another vessel draw the tow 
out of the way. She may have a long hawser, and the movement which 
sends the tug out of danger may draw the tow into it. The vessel in tow 
may be a log upon the water only moving in the direction in which she is 
drawn ; see Maddox v. Fisher, The Independence (1861), 14 Moo. P. C. C. 
103, 116, 116; TAs Cleadon (1860), Lush. 168, P. C. Whether such a 
steamer is to be considered under the same obligation as an ordinary 
steamer depends upon the state of the wind and weather, the course of 
the steamer, and the nattire of the impediments in her course (The 
Kingeton-by-Sea (1860), 3 Wm. Rob. 162, 164; compare The La Plata 
(1867), Sw. 298, P. C. (where it was held that a small vessel in tow qf a 
tuff in a liver should get out of the way of a large shi^ in tow). 

(m) As to the chief rules of navigation for sailing vessels, see Sea 
Regulations, 1910, art. 17 ; p. 426, ante. 

(n) Wilson v. Cemada Shipping Co. (1877), 2 App. Cas. 380, F. C.; 
The Ida v. The Wasa oj Nicolalstadt (1866), 16 L. T. 103. 
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time to prepare to give room, the damage may arise from the fault Sm.s* 
of those in charge of the ship going about at euoh improper time BeipiJaUous 
or place (o). When a vessel, which ought to keep out of the way of Wr 
another, has thrown herself into stays, she ought still to take any 
reasonable steps to avoid collision (p). When a sailing vessel CoUWe^S 
beating up a river has gone as near one shore as she can safely go 
HO as to avoid'collision with vessels at anchor, she is entitled to go 
about without warning^ to other vessels, and it is the duty of a 
steamer coming up astern to know from her position and the state 
of her sails that she is going about, and to keep out of her way (?). 

It is the duty of a sailing vessel following another to go about 
where the leading vessel is compelled to go about (r). 

A sailing vessel is entitled to wear instead of staying, but ought 
not to resort to the extraordinary operation of wearing unless she 
is sure she has room to do so safely (»), 

A vessel sailing free ought to get out of the way of a sailing 
vessel lying-to (t). A vessel hove-to should exercise more than 
ordinary care not to obstruct navigation (7t) ; heaving-to in the 
track of ships and lying with helm lashed a-lee may ^ be 
negligence (.?:). 

In mfiiKeiivring for other vessels, it is the duty of a sailing vessel 
to use her sails to assist her helm, when necessary (a). 

(c) Danyeroua Vfssds, 

712. If there is on a ship a latent instnimeiit of danger, for Dangeroui 
instance a ram on a warship, those who have the control are bound 
to take all reasonable precautions that it shall not cause damage to 
other vessels ; but the obligation to give notice is dependent on 

(o) The Leonidas (1841), Stuart’s Vice-Admiralty rourt Cases, Lower 
Canada, 226, 229 ; The Allan v. The Flora (1866), 2 Mar. L. C. 386 (duty 
of a vessel to tako a proper survey of the sea ini mediately surrounding her 
before going into stays); The Sea JS^ymph (1860), Lush. 23 (burden of 
Xiroof, first, on vessel to show that she is in stays, which is almost the 
same as at anchor, and then, on the other vessel to show that the first 
vessel was improperly in stays or otherwise) ; The Mobile (1856), Sw. 60, 

127 , P. a 

(p) Wilson V. Canada SMpjping Co, (1877), 2 App. Cas. 389, P. C. (by 
getting sternway on her ) ; The Kingston-hy Sea (1850), 3 Wm. Rob. 152, 

168 (through making her pay off before the wind, by squaring the 
mainyard). 

(g) The Falaiim (1872), 1 Asp. M. L. C. 468. Rut the vessel in stays, 
when the state of her canvas is not visible to the other vessel, should warn 
the other vessel in sufficient time {Wilson v. Canada Shipping Co., supra). 

(r) The Priscilla (1870), L. R. 3 A. & E. 125; compare The Annie, 

[1009] P. 176, 179. As to not standing too close in a time of squalls, 
compare The Plato v. The Perseverance (1865), Holt (auju.), 262. 

(a) The Falkland, The Navigator (1863), Brown. 3? Lush. 204, P. Ct 
(f) The Eleanor v. The Alma (1865), 2 Mar. L. C. 240. 

(u) Ibid. 

J,x) The Attila{U19), 6 Quebec Law Reports, 340. 

(a) The Marpesia (1872), L. R. 4 P. C. 212 (assist helm by hauling in 
head-sheets ana letting go lee braces, if there is time) ; The Ulster (1862), 

1 Mar. L. C. 234, P. C. (duty of schooner to run up her outer jib to mist 
in tumiog her head) ; The Lady Awne (1850), 15 Jur. 18 ; The James 
(1856), Sw. 65, 60, P. C. 
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having a reasonable oj^rtunity of giving it, and theie is no obli|{a> 
SibgiOatlons tion to give it nulesa there is a reasonable probability of danger' to 
, for the other vessel from want of it (2)). 
mventing 

CoUialons (d) 8maU Vmela. 

713 * In the case of a large ehip in tow in a river close over to 
Small Teasels, her right side, and a small vessel also in tow but on Her wrong side, 
it was stated that it is the duty of small vessels to keep out of the 
way of large ships in time (c) ; and where there is no custom or rule 
to the contrary, it may well be that a small vessel should take 
into account such a consideration, for instance, as regards increasing 
her speed, or choosing the moment for a necessary alteration in her 
course. 

(e) Dumb Jiaryed, 

Dumb barj^s. 714 . A dumb barge (d) in the Thames, in the absence of any rule 
of the road, regulation or custom to prevent it, may navigate as 
hitherto on either side of the river (e), and in the deep water, although 
she thereby obstructs larger vessels, having as much right as they to 
the advantage of a swift stream (/). There is no duty imposed by 
statute on a dumb barge to get out of the *vay of a steamer ; on the 
contrary, it is the steamer’s duty to keep out of her way (g). And as 
a dumb barge carries no anchor and" has no means of bringing up, 
she is entitled to go on in a fog until she comes in contact with 
something to which she can make fast (h). A dumb barge drifting 
on the tide was not formerly lx)uiid by the Sea Eegulations to carry a 
light (i) ; and when there was no local rule for her to show a light, and 
if she did not do so, a collision between the barge and a steamer on a 
dark night afforded no presumption of negligence against the steamer, 
and was an inevitable accident, unless negligence was proved (k). 
But if the Sea Regulations, 1910, article 5, applies to her, 
because she is lashed alongside a tug, she is bound to carry the 
proper lights (Z). Whether a barge when not under way ought to 
have a man in charge of her depends on circumstances. One 
important point to be considered is whether it is usual in the 


(ft) Bellerophon (1875), 3 Aspi M. L. C. '68. 

(c) The La Plata (1857), Sw. 29S»^^P. (J., in which case it was so stated by 
the nautical assessors and approved by the Privy Council. 

(d) A dumb barge is a l)firge without sails or helm ; compare AhUe- 
eolkah HeUoe v. Ekman <Sf Co., [1807] 2 Q. B. 83, 87, C, A. (it is a 
barge which, with the exception of two small cabins at the ends of the 
barge, one for stowing the tackle of the barge and the other for the use of 
the b^eman, is altogeth<^ undecked and open for the reception of cargo). 

(«) The Owen WdUds (1874), L. Ri 4 A. & E. 175, 177. 
if) The Balph Creyke (1886), 6 Asp. M. L. C. 19. And there is nothing 
negligent in one kern driving up river on the flood tide lashed to another 
they together taking up no more room than a steamship (ifttd.). 

(g) The Owen WaUis, ewpra, at p. 177. As to damage to barges by the 
8W^ of steamers, see p. 487, ante. « 

(k) Tho Bose of Enmand (1888), 6 Asp. M. L. C. 304. 

(0 The Owen WaUis (1874), L. B. 4 A. & £. 175; but see now, as to 
vessels under oars, Sea< Regulations, 1910, art. 7. 

(k) The JSheaUow <18T7), 8 Asp. M. L. C. 371, C. A,— 

(2) The lAghUr No. 3 (1902), 18 T. L. B. 322. ; ^ . 
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(^umstanoeB to have a mas in charge(Ri) ; bat that is not ooneia* 

Bive(n). The principle of the cases as regards barges, even when in Bs|p||<thWH 
dock, has been that it is negligence not to have a man in charge it there ^ 
are dangers likely to be incurred which he could prevent, and wbdeh 
are so obvious that they ought to be prevented. The same principle 
applies wherever a barge is situated, whenever someone should be 
there on account of the run of the river or exposure of the barge (o). < 


(iv.) Speital Weather, 

716 . In addition to the ruIeH of good seamanship in fog(2)X ^ 
vessel may be to blame for neglecting such precautions as good 
seamanship dictates to guard against dangers arising from special 
weather. Thus a steamship ^Yith three hands on board, which broke 
from her moorings in a gale, has been held to blame for not having 
her anchor ready to let go, and for her master and more of her crew 
not being on board (q) ; and a steamship, properly moored but 
dashed into by another vessel in heavy weather and broken adrift, 
was held to blame for collision with a third vessel, among other 
reasons, for having her chains improperly unbent from her anchors, 
BO that no anchor could be let go (r). The master of a vessel 
has been held in fault for not having a sufficient crew on board in 
heavy weather to protect his ship against the ordinary incidents of 
peril which a competent seaman would guard against («). 


(m) The Western Belle (1906), 10 Asp. M. L. C. 279 (absence of man not 
negligence). 

(u) The Scotia (1890), 6 Asp. M. L. C. 641. 

(o) The Western Belle, supra. A dumb barge at night with her head fast 

to another barge at a tier is in fault for swinging athwart the fair-way of a 
river with no one on board to show a light or warn approaching vessels 
{The St. Aubin, [1907] P. 60 (barge alone to blame) ). When a barge was 
last by her head rope m dock, with her stern swinging out as an obstacle, 
but there was plenty of light, and a tug coining down the dock struck her, 
the absence of a bargeman was held to have noming to do with the collision 
{The Bomei, [1892] P. 361). And where a barge was moored in barge 
roads and out of the track, and it was not usual to have a man on board, 
his absence was held not to be negligence, although if on board he might 
have averted the dama^je (The Western Belle, supra). But where a steamer 
and barge were moored in dock at night, and the steamer got under way and 
her propeller struck the barge, and a bargeman would have avoided the 
accident, Ms absence waa held to be negligence contiibuting to the collision, 
although it was not usual to have a man on a barge in dock ; see The 
Scotia (1890), 6 Asp. M. L. C. 541 ; compare The Dunstiuiborough (1891), 
[1892] P. 363, n. (absence negligent) ; Lack v. Seward (1829), 4 C. &. P. 106 
(if the plaintiff’s men put the barge in such a place that persons using 
ordinary care would run against it, the defendant is not liable at common 
law, nor is he liable if the accident would have been avoided but for the 
negligenoe of the men in not being on board the barge when it was lying 
in adangerouB place). % 

(p) As to which, see Sea Regulations, 1910, arts. 16, 16 ; pp. 410, 417 
et seq., ante. 

9{q) The Kepler (1876), 2 P. D. 40, n., in which case the steamship was 
moored in a place which required every precaution, and there was a bye* 
law requiring her not to be left without a responsible person on board. " 
(r) The Phdda (1876), 2 P. D. 34. 

{s\ The Kxeeteior (1868), L. B. 2 A. & £. 268, 272. As to vessels 
In heary weather, see, further, p. 490, ante, p. 536, poft 
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(v.) NavigaUon in Riverz and Narrow Waters^ 

(a) Tide and Current 

716. When an exceptional current or tide occurs at a place at 
distant intervals, but may occur at any time, a cautious mariner is 
bound to keep in view its possibility and be prepared for it, and if 
those in charge of a vessel are caught unprepared by such a current 
because they think there is no probability of it, they will be in 
fault (t). Where an eddy noted in the charts prevented a vessers 
port helm from acting, so that a collision occurred, but the neces- 
sity for port helm arose from the other vessel proceeding along 
the wrong side of a channel and suddenly coming out, when the first 
vessel had a right to expect that the coast would be clear, the first 
vessel was held not to blame (u). 


(b) Waiting at Bend, 

Wafting at 717. In a tidal river where there is a strong bend, a steam 
**®“‘*’ vessel having the tide against her should ease her engines and wait 

under the point until another vessel corning with the tide has 
cleared her (a) ; and where a steamship coming up with the tide 
failed to answer her helm at a sharp and dangerous bend in the 
river owing to the eddy, another steamship coming down against 
the tide was held to blame for the collision, owing to her not 
having waited for the first vessel to clear the bend (/>), A steam- 
ship proceeding down a difiicult reach in a river against the flood 
tide on a night not very clear ought to navigate with great care 
and great caution, because there being a Hood tide vessels wdll 
probably be met, and she has a si^ecial duty to keep a good 
look-out (c). Sometimes good seamanship requires a steiuuer to 
whistle when rounding a bend even with the tide {d). 


(c) Dredging Stern First 

Dredging up 718. A steamship proceeding up river with a strong flood tide 
item first. approaching a bend may be held to blame for not swinging 


(t) The ‘^City of Peking'' (1888), 14 App. Cas. 40, P. (\ Those who 
allege au unusual eddy as excusing them Bliould give positive eyideiiT‘.e 
of it ; it is not enough to say that a strong eddy must have caught the 
vessel, otherwise she would have come round (The PolynMen, [iOlOJP. 28, 
33). 

(u) Sctclumi V. Stevenson^ The Bhomidd'^ (1883), 8 App. Cas. 549, P. (\ 

(а) The Talahot ( 1800), 15 P. I). 194 (this rule of good seamanship applied, 
although there was also a rule that the vessels should pass port to port). 
See also the cases cited ou pp^ 482, 483. ante, under the Thames Bye-laws, 
1898, r. 47. In The Symima (1864), 11 L. T. 74, P. C., it was held that 
common prudence required that a vessel ascending a river with a strong 
current should place herself out of the strength of the current, so as to allow 
full swing to the descending vessels. In The La Plata (1857), Sw. 220, 223, 
Pr. Lusuington appears to have thought that a vessel towing against the 
tide was responsible to other vessels for any danger which might arise to 
other vessefe greater than if she were towing with it ; but this opinion 
received no support on the appeal, when the decision was reversed 
((1857), Sw. 298). 

(б) The Ezardian, [1911] P. 92. 

(c) The Trident'^ (1854), 1 £oo. & Ad. 217, 220, 223. 

id) The Rennet (1911), 12 Asp. M. L. C. 120; and see under Sea 
Begulations, 1010; art 28; pp. 474, 475, ante. 
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round and dredging up stern first, according to local practice, in 
order to avoid excessive speed (€). A vessel proceeding up river 
stern first at night should exhibit a stern light to down-coming 
vessels (/) and should keep a look-out up river, and, if a steamship, 
should give some signal, such as a prolonged blast on her whistle, 
,<0 prevent a mistake by down-coming vessels (^). When a keel, 
with her mast lowered, lashed to another keel, was driving up the 
deep-water channel of a river on the flood tide, it was held that both 
keels should have dredged up, so that by keeping the anchor on the 
ground they could practically steer themselves and by letting the 
anchor hold could bring themselves to a standstill (&). 

(d) Difficult tea of Warping , or Smelling the Ground. 

' 719 If a vessel chooses to use a particular mode of going down 
Nt a time which makes it diflicult for her to escape collision, 

' ' jiist bear the consequences of a contingency to which she 

5 Aposed herself. Accordingly, when a steamship was warping 
liver against the flood, it was liolJ to be no excuse that she 
was ircM.pible of getting out of the way( 2 ). When those in change 
' a are navigating a river where they know there is a risk of 

smelling the ground, they ought, if necessary by occasionally 
topping their engines, to keep her bO well under contiol as to be 
able to avoid collision with other vessels in case she smells the 
ground and fails to answer her helm(A-). 

(e) Crossing or Turning in a Riotr, 

720 . It is not uncommon to have a bye-law in a river to the 
effect that a vessel crossing shall keep out of the way of other 
traffic. Such a rule does not mean that it two vessels come into 
collision the one wliich is crossing is to blame (Z). The whole river 
belongs to everybody, and nobody has an exclusive occupation of 
the road. If a vessel is properly endeavouring to get as soon 
as practicable to the other side of the river, and is doing that in 
a proper way, she is merely making a legitimate use of the river (?a). 
The crossing vessel may cross if there is time and opportunity to 
do so without hampering another vessel, and the other vessel which 
sees a vessel about to cross must act reasonably with regard to her, 
and if she wants a little more room to assist her in crossing must 
give it. It is a kind of give and take ; but the weight of responsi- 
liility for the operation at the outset is principally upon the vessel 
crossing, in that she must see whether she has room to cross. 

(e) The Frankfort, [1910] P. 60, C. A. 

l f) Compare The Indian Chief (1888), 14 P. D. 24. 

l g) The Juno (1894), 7 Asp M. L. C. 606; or three short blasts; see The 

Battersea (1912), Shipping Oazetle, 14th February. ^ 

(h) The Baiph Creyie (1886), 6 Asp. M. L. C. 19. As to a duty to dredge 
up river if under way in a dense fog, compare The Aguadillana (1889), 

6 Asp. M. L. C. 390 ; and see Sea Kegiflations, 1910, art. 16 ; pp. 414 et sejf.j, 
ante. 

(i) The Bope (1843), 2 Wm. Rob. 8. 

(Ip) The Ralph Creyke, eupra, 

(l) The Thetford (1887), 6 Asp. M. L. C. 170. 

(m) Ibid. 
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Where one vessel aboulf-to cross is near a second vessel irhiohi»aat^ 
act for her if she crosses, those on the first vessel ought to make upo 
their minds at onca whether to cross or not and indicate their 
intention in an unmistakable way (n). Similarly a burden is some*, 
times placed on a vessel turning in a river either not to cause 
damage to other vessels (o) or, if a steamship, to give certain sound 
signals (p), and a vessel has been found in fault for trying to turn 
round too sharply across the course of another vessel in the 
Bosphorus (q). 

(f) Anchoring or Aground in Fair-way, 

721. A veBsel is justified in anchoring in the fair-way of a river 
if overtaken by a dense fog^ but those in charge ought to move 
her as soon as they reasonably can (r). When a vessel is compelled 
by damage from collision through no fault of hers to drop her 
anchor, it is not negligent to drop it in the fair-way in what would 
otherwise have been an improper place («). It is not necessarily 
unlawful in fine weather to anchor in a river in the track of a 
ferryboat (t). 

722. Apart from any regulations, those in charge of a vessel 
aground at night in the fair-way of a navigable channel are bound 
to take proper means to apprise other vessels of her position (a). 
A vessel in a fog which neglected to give prescribed signals by 
ringing the bell was held partly in fault for the collision, though 
the other vessel had no right to be under way (6). 

(g) Incoming Veesd to Wait for Outgoing, 

723. When two vessels from opposite directions are approaching 
the entrance to a dock or harbour so as to reach it at al)Out the 
same time and there is not room for them to pass each other there, 
it is the universal rule that the incoming vessel should wait to enter 
until the outgoing vessel has got clear (c). When a vessel is 


(«) The Skipsea, [1906] P. 32, 37, 41. As to vessels crossing a river, 
see, further, the cases on the Thames Rules, 1898, art. 48. and the Tyne 
Rules, 1884, art. 22, 482, 483, ante, 

(o) Compare Tyne Rules, 1884, art. 22. 

Ip) Compare Thaii^Les Rules, 1898, art, 40. 

(g) S,8. Chittagong (Owners) v. Sk8. Kostroma (Owners), [1901] A. C. 697, 

(r) The Aguadillana (1889), 6 Asp. M. L. C. 390, 391. 

(s) The Kjobenharm (1874), 2 Asp. M. L. C. 213. 

(t) The Lancashire (1874), L. R. 4 A. & E. 198, 200. 

(a) ThelndAistrie (i871), L. B. 3 A. & £. 303, 308 (no light shown) ; The 
Bromsgrove, [1912] P. 182; compare The Queen Victoria (1891), 7 Asp. M. 
L. C. 9, C. A. (a steamship in the Firth of Clyde suddenly stopping to 
anchor ought to signal by whistle to vessels approaching from astern, 
though she is carrying a stem light). 

(h) The Clutha Boai 147, [1909] P. 36, 42 ; The Blue Bell, [1896] P. 
242 ; and see Thames BuJea, 1898, art. 38. 

,(c) Taylor v. Burger 8 Asp. M. L. C. 364, H. L. ; compare Tie 

jffewry MOiion (1874), 2 Asp. M. L. C. 466, 467, P. C., where the judge of 
the Admiralty Court held that it was the duty of a steamship by the com- 
mon rules of navigation, haviim the tide aseosting her, to irtop to allow 
another vessel to oome out of dock ; and it was held in ^ Pnvy Coupeli 
to be her duty to stop or go under the stem of such vessel. 
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eoiUmg out of dock to turn up or down river, another veaed ii **’>• ^ ' 
entitle to take for granted that she will resort to all the means Ssfi^ttkns 
proper for the purpose; and if a vessel, for instance, by not running . 

up her jib fails to take such means, and so causes a collision, she 
is to blame for it (d). OcttWms 

(h) Obeying Orders of Dock Master or Harbour McLsier, 


724. It is the duty* of a harbour master or dock master to Orders of 
consider the interests of all the shipping under his care, and he *5!?**^ 
is entitled to order a vessel to move from her berth if a second Sasta^™* ^ 
vessel, which is disabled, absolutely requires the protection of this 
berth, while the first vessel can with care do without it, even if in 
the interests of the first vessel alone the order to move would be 
injudicious (e). A dock master has authority to give directions to a 
vessel which is coming into dock(/), and to order a ship to 
leave the premises of the dock authority (</). The primary duty 
of those in charge of a vessel is obedience to the dock master’s 
orders ; it is not their duty in any doubtful case to consider whether 
the order is right or wrong. But if it is certain that a disaster will 
happen by obeying an order, then and then only it ought to be 
disobeyed (A). 


Skct. 3. — Negligence Causing Damage; and the Rule of Division 
of Damage or Loss in Proportion to FauU. 

Sub-Sect. 1. — Negligence Causing Damage by Collision between Vessels: 

Preliminary RuXes as regards Negligence. 

(i.) Negligence must Cause Collision and Damage. 

726. The ordinary case of negligence causing damage by Cause of 
collision is that of one vessel coming into collision with another action. 


(d) Laird v. Brownlie^ The “ Ulster*' (1862], 1 Moo. P. C. C. (n. s.) 31, 
41 ; compare The Mourner [1901] P. 68, wncre the vessel coming out 
under a starboard helm was hold not bound to give the starboard helm 
signal, nor to stop her engines, on seeing the other vessel ; The SunUgldt 

K L0O4] F. 100, where the outooming vessel was held in fault while in the 
alf-tide look for not seeing the lights of the vessels in the river and for 
not easing her engines and starboarding ; BicheUeu and Ontario Naviga- 
Uon Co. v. Taylor, [1910] A. C. 174, P. 0. (when there is a regulation as 
to a vessel lying off at a specified distance, if there are several vessels 
waiting to enter, this is intended to preserve order among those competing 
for entrance, and is not intended to excuse the erratic and dangerous 
movements of another vessel). 

(6) The Excelsior (1868), L. B. 2 A. & E. 268. In suoh a case the 
master of the vessel ought to move her, and may be in ^olt if he hiM not 
siiffleient crew on board to protect his vessel against ordinary perils (iOid.). 

(f) Beney v. Kirkcudbright Magistrates, [1892} A. C. 264, 269 ; and 
Harbours, Docks and Piers Clauses Act, 1847 (10 6s 11 Viot. c. 27), 


BS 


lii. 


52, 53 ; pp. 640, 641, post. 

The SimUght, [1904] P. 100, 112. 

{H) Taylor v. Burger (1898), 8 Asp. M. L. C. 364, 366, H; L. When a 
signal was given for a sailing vessel to entM a narrow channel leedin|^ to 
a dock, a tug was held to Marne for entedng the channel to piek ^ a 
buoy and thereby obstructing the sailing vcbb^ and causing a collision 
(Be iaiM (1847), 6 . , » f 
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vessel. In these circumstances, to establish a right of action 
against the owner of a vessel, the court must decide that there was 
a collision, that damage was done by it, and that the collision or 
damage was caused wholly or in part by the fault of the owner, 
or the poi son for whom he is responsible (a). Impact of two 
vessels without damage gives no right of action (6); but if the 
defendant’s negligence has caused the damage, though not the 
collision, he will be nt least partly in fault (c). Impact and damage 
without fault on the part of those in charge of a vessel give no right 
of action in rent against the vessel (cZ), and the damage is then either 
an inevitable accident (e), or is due to the fault of the other party, 
or some other person, such as a compulsory pilot (/). 

(ii.) Burden of Proof of Negligence in Collision Casta, 

726. The burden of proof, in the case of collision between two 
vessels, usually at first rests on the plaintiff {g\ even if the defendant 
has broken a collision regulation (Jk\ or even if the defendant 
alleges inevitable accident (i) or admits that he is partly in fault (k). 
Where the evidence on both sides is nicely balanced and conflicting, 
the court will be guided by the probabilities of the cases set up(Z), 
and the reasonable way is to analyse thr facts so as to ascertain 
what is the principal subject of impiiry on which the case hinges, 
and endeavour to arrive at a satisfactory conclusion as to the 
testimony upon that (vi). But the plaintiff cannot succeed if the 
case is left in doubt (?^), audit is for him to give prei)onderaling 
evidence (o). By proving certain circumstances the plaintiff may 
shift the burden of proof on to the defendant (p). I’hus, where a 


(а) Compare The Margaret (188J), 6 P. D. 7(3, 79, C. A. 

(б) Jhid, 

(c) Ibid., at p. 76. But the defoudaut will not be liable for liis anchoi 
wrongly projecting, oven if it is tlie iiiHtniinont of damage, provided the 
plaintiff^B vessel could see it and with ordinary care avoid it {The Monte 
Eoaa, [1893] P. 23). And ho may be only i)artly in fault if there ought to 
have been a man on the other vessel who ought to have veered the vessel 
away (The Du nstanbo rough (1801), [1892] P. 363, n.). 

(d) Morgan v. CaaUegate Bieamsfnp Co., The “ Oaatlegate, [1893] A. C. 38, 
per Lord Wa.T 80 N, at p. 52. In a claiin^ made in respect of a collision the 
property is not treated as the d^inquent per se. Though the ship has 
caused iniiiry by collision by reason or the negligence of tliose in charge of 
her, yet she cannot be made the means of compensation if those in charge 
of her were not the servants of her then owners, as if she was in charge 
of a compulsory pilot. This doctrine is conclusive to show that the 
liability to bompensato must b6 fixed, not merely on the property, but also 
on the owner through the property (tbid.). 

(e) See pp. 536, 530, post, 

if) PP* 529 et seq., post, 

iq) The Bolina (1844), 3 Notes of Cases, 208, 210. 

(a) As to breaches of collision regulations, see pp. 606, 507, post, 
ft) The Otter (1874), L. K. 4 A. & E. 203. 

(k) The Oadehy, [1909] P. 257. i* 

(l) The Marg Stewart (1844), 2 Wm. Rob. 244. 

(m) The “ Singapore’* and The Behe ” (1866), L. R. 1 P. C. 378. 
in) The City of London (1867), Sw. 300, 302, P. C. 

(o) Liao (1831), 2 Hag. Adm. 356. 

fp) The •^Oanon^' (1853), 1 Ecc. & Ad. 91, 93. 
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vessel under way in daylight and clear weather runs down a vessel Bm. s. 
at anchor, the burden at the outset is on the owners of the vessel Hei^tgeiMe 
under way to prove they were not in fault (q). In a similar case at Catidng 

night, the owner of the vessel at anchor establishes a jnimd facie DwBSga. 

case when he has shown that his vessel had a proper light (r). 

Those facts which can be proved almost exclusively by the defendant 
ho is, in a collision case, usually bound to prove (a). 

(iii.) Itules as to Proof of Negliffence in CoUuion Cases, 

727. The court follows certain established rules in drawing Rules as to 
conclusions as to testimony in collision cases. The certain facts of 
a case, such as weather, description of vessels, courses, time and 
place, which are admitted or indisputably proved, are to be 
ascertained, and the doubtful facts are to be fitted in with them 
as far as possible (Z^), Usually, even after large experience, it is 
difficult in collision actions to draw satisfactory conclusions from 
testimony as to the damage received by a vessel (c), as regards the 
speeds of the vessels, and still more as regards the angle of the 
blow(d). It is a universal rule in collision cases not to attribute 
perjury, if it is possible to avoid doing ro(«). In nautical points the 
court ]3 assisted by the opinion and advice of nautical assessors (/), 

(7) (’’ompaio The Annot Jjyle (1886), 11 I) 114, t'. A.; The ** City of 
Peking ” (KSSS), 14 App. C,is. 40, P. V. lint where the defence is that the 
vessel wiia anchored in such an improper jdace, and so iinjiroperly that 
she could not in the circninstances be avoided by ordinary care, the 
plaintiff may have to piove proper anchoring; compare The Telegraph,"' 

Valentine v ("Icngh (1854), 1 Kcc. & Ad 427, 429. So also the burden 
from the outset lies on a vessel which runs down a vessel fishing with drift 

nets and with proper liglits up; see The Sisters (1852), Pritchard's 

Admii alty Digest, .3rd ed , p. 248. 

(r) The Indus (1886), 12 P. D. 46, C. A. As to the Imrden of proof in a 
collision with a vessel in stays, see The Sea Nymph (1860), Lush. 23. 

(a) The John Harley v. The Wilham Tea (1865), 2 Mar. L. C. 200. 

The burden of proof of good look-out on a vessel on a dark night is on 

those on board who allege it, and not on those who were not on board ; 
where a vessfd which was moored complainod that a second vessel 
was improjierly moored and drifted down 011 her, and the defence was 
that the second vessel was properly moored in a gale and that there was 
no negligence, the burden of proof that the second vessel was properly 
moored lay on those who alleged it (ibid.). Compare The ** Swanland" 

(1855), 2 ice. & Ad. 107, where the burden of proof as to his lights was 
held to lie on the plaintiff, partly because their stale was a matter 
peculiarly within his knowledge; and see title Evidence, Vol. Xlll., 
p. 435. 

(h) The Carron" (1853), 1 Ecc. & Ad. 91, 92. 

(0) The Clarence" (1833), I Eco. & Ad. 206, 216. 

(d) The Sargasso, [1912] P. 192, 195. 

(e) The •• Clarence" supra, at p. 213 ; Steamship ** Cannot** (Owners) v. 

Steamship ** Algoa" (Owners), The *‘Gannet," [1900] A. C. 238^ The 
Olympic and H.M.S, Ecmke, [1913] P. 214, C. A,, per Kennedt, L.J., at 
p. 268; The ‘‘Alice" and The “Princess Alice" (1868), L. R. 2 P. C. 246; 

T^e Olannihanta (1876), 1 P. D. 283, C. A. The court does not as a rule 
pay great attention to evidence of conversations after a collision, devotii^ 
its consideration to testimony of the facts rather than of these uncertain 
colloquies (Tka‘‘I>ttndce’* (1821), Times, 6th December, per Lord Stowell), 
or admissions (The Virgil (1843), 2 Wm. Rob. 201, 203). 

' (/) See The City of Berlin, [1908] P. 1 10, C. A. As to particular questions 
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sacn. 8. whose doir it is to be guided in maltters of nautical experience by 
HCtfgence their own knowledge (g). 

Oausiog 

Dainatf6t (iy.) Neyligmce in EquipTMfU, 

Negligence 728- The simplest case of negligence on the part of an owner 
in equipment q{ ^ vessel causing damage by collision is negligence in constructing 
or manning. equipping or manning her. Vessels have beeh held to blame 
for a collision owing to their not being built or equipped with 
reasonable care Qi). As regards the officers of a ship, certificates 
are required in some cases for the master, the mates, and the 
engineers (t). The number of hands required depends on cironrn* 
stances. There ought to be a sufficient crew on board even in 
harbour to protect a ship against the ordinary incidents of peril 
which a competent seaman would foresee {k). 

(v.) Neylitjmt Nauitjaiion. 

(ft) In General, 

Negligent 729. Negligence in navigation by those in charge of a vessel is 
navigation. usually that of the master and crow, so that the question of the 

responsibility of the owner for the negligence has to be considered, 
as well as the negligence itself. 

(b) Rea}}omihility of Owner, 

Responsibility 730. The owner (Z) of a vessel is liable for the negligent naviga- 
tor master tion of the master and crew (m) of his vessel when they are his 
and crew. * 

to nautical aBsessorB, soe The Beryl (1884), 9 P. D. 137, 142, 143, G. A. ; 
The New Felton, [1891] P. 268. 

{g) The Gazelle (1842}> 1 Wm. Rob. 471, 474. As to how far the court 
should be guided by the nautical assessors, and as to decision on questions of 
testimony resting with the court, see Steamship **Gannet'* (Owners) v. 
Steamship ** Algoa^' (Owners), The ^*Gannet,'*' [1000] A. C. 238; The 
Beryl, supra, at p. 141 ; The Aid (1881), 6 P. D. 84 (county court). 

(h) A vessel not being safely navigable owing to her improper trim 
(The Argo (1859), Sw. 462), or not having a proper mast to carry her 
light (The Eirondelle (1906), 22 T. L. R. 146, C. A.), or having defeetive 
steering gear (The WarkwoHh (1884), 9 P. D. 145, C. A.), though this will 
be excused if due to latent defect (The Virgo (1876), 3 Asp. M. X. C. 285), 
an excuse which is difficult of proof (The Merohamt Prinoe, [1892] P. 179, 
0. A.). A vessel may be to blano^ for haviug too light an anchor (The 
Massachusetts (18^2), 1 Wm. Rob. 371), or no mechanical foghorn (The 
Low Bird (1881), 6 P. D. 8(J). 

(i) M. S. Act, 1894, ss. 92—104. 

(k) The Excelsior (1868), X R. 2 A. & E. 268, 272. But see 8,8. 
Toward (Owners) '7,8:8, TurkisUm (Owners) (1886), 13 R. (Ct^ of Se8B.)342. 
A vessel on a trial trip need not be officered and manned as on a voyage, 
?>ut she should have a sufficient crew for the temporary purpose to 
na^gate safely (Clyde NtmgaUoia Co, v. Ba^rclay (1876), 1 App. Gas. 7.90, 
794,*;^). Arrowing barge ini the Thames with two hands properly 
maveded (The Mirma'(l888), L. ^R.^ A. ic £. 97). . As to when a man la 
required on a barge in a river, see pp. 494, 495, mde. 

(l) Even a foreign owner is liable in this country for a collision &t 
sea, though exempted by hia own law; see ^Ke L^ (1891), 6 P. D. 14^ 

‘ (m) But hot for their obeying without^negUgencei imprudent orders wUeh 
they were bound to obey; see the Bilbao (1860)^ Lush. 149 (harbour 
master’s ordeiss} ; Hodghinson v. JPerme (1867), 2 -B* (9* 9.) 416 (ordqni 

of Govemiheht officer) ; and see note (d/, p, 632, posf* ' 
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sernuito (ft) and are acting within the scope of their authorify<«), Bwn.*. 
even when disobeying the Sea Begalationa(;)), or even, in eemin MeidiMiee 
cironmstanoes, when intentionallv doing wrongful damage (q), OMIbig 

(o) Nature of Neghyence in Navigation, — ' 


731. Negligence in navigation, as regards other vessels, is failure Kegligescse la 
to exercise (r) that attention and vigilance which is due to their n^vigattcai, 
security, and which, if so far neglected as to become, however 
unintentionally, the cai^se of damage to a vessel, amounts to a 

breach of duty, giving a right of action (s). Negligence is failure to 
exercise reasonable care and reasonable skill (0, reasonable care being 
sometimes more than ordinary care, and reasonable skill being 
possibly in an emergency less than ordinary skill. Negligence in 
navigation includes not only failure to exercise reasonable care and 
reasonable skill in the usual sense, but also failure to exercise 
reasonable foresight (a) and ordinary nerve {b). 

732. “Reasonable care** and*' reasonable skill “ in this connexion «*RcaBooabie 
mean as a rule ordinary care and ordinary skill (c) ; and where the care’’ and 
circumstances of the case often occur, it is important to see whether 

it is or is not usual to do the thing charged to have been neglected, 
for instance, to have a man in charge of a barge in dock (d). But 
the degree of care required varies according to circumstances, 
and more than ordinary care is sometimes required ; for instance, 
there is a duty to take special precautions when using a delicate 
instrument (e). 


(n) Fenton v. City of DuhUn Steam Packet Co. (1838), 8 Ad. & £1. 835 
(charterparty) ; The Louise (1902), 18 T. L. H. 19; Martin v. Terwperley 
(1843), 4 Q. B. 298 (owner of barge liable for navigation of privileged 
waterman): Steel v. Lester (1877), 3 C. P. D. 121 (owner liable though 
master trading independently). 

(o) The Druid (1842), 1 Wm. Rob. 391. 

ip) Qrill V. General Iron Screw Colliery Co, (1868), L. K. 3 0. P. 476, 
Exf Ch. ; The Seme (1869), Sw. 411. 

iq) M*Gee v. Anderson (1895), 22 B. (Gt. of Sess.) 274 (catting dshing 
nets to save their own): M' Knight v. Currie (1896), 22 R. (Ct. of Sess.) 
607. But not if such damage is a malicious assault, for then it is not 
within the scope of their employment ; see The Druid, supra ; The Ida 
(1860), Lush. 6. 

(r) Negligence is not merely a state of mind, but wrong action. 

(«) The Dundee (1823), 1 Hag. Adm. 100, 120. 

{t) Stoomvaart MaaUoJuippy NederUmd v. Peninsular and Oriental Steam 
Narkaation Co, (1880), 6 App. Gas. 876, per Lord Blackburn, at p. 891. 
Neglu^nce is the absence of care according to the ciicumstances ; Bef' 
V. Taff Vale Bail, Co, (1860), 6 H. & N. 679, Ex. Ch., per 
WiLLES, J., at p. 688 ; QriU v. Oeneml Iron Screw Collier Co, (1866), L. 

1 a P. 600, 612, 

(a) Doward v. Lindsay, The ** William Lindsay"'' (1873), L» B. 5 P»C> 
338, 343. 

(8) Stoomvaart Maatsehappy Nederland v. Peninsular and Oriental Steam 
Nuvigalion Co., mpro, at p. 888 (ordina^ care, skill and nerve). % 

(o) Negligence is thus oommonly described as failure to exercise ordinal^ 
care and skill. 

(d) The Western Belle (1906), 10 Asp. M. L, C« 279 ; though the faioi that 
the act oomplained of is usually done is by no means oonoluaive dispncof 
of ne^^ei^ee; see The Scotia (1890), 6 Asp. U. L. 0. 641. 

M The ^pumt Co«ri, (1900), 69 L. J. (Oviiwter, using 

stetting gear, ought to have had the hand gear ready). , 
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8bot, 3. 733. Ordinary sldll means the skill which would ordinarily bo 

negligence shown by a seaman of competent skill and experience in the cir- 
Cansing cumstances (/)- Failure to do the very best thing, or to show 
Damage, extraordinary skill or presence of mind, does not create a right of 
Ordimiiy action {g ) . 

negreecf BkiiJ When One vessel by a wrongful act suddenly puts another 

req^d in IQ a difficulty, the same amount of skill is not to be expected as under 
sndden other circumstances Qi) ; and in such a case a mistake by the other 

difficulty, vessel in the agony of collision is not to be held to have in any way 

caused it (i)« It is not enough in such circumstances to show a 
commission or omission by the officer in charge of the other vessel, 
by reason of which the collision actually occurred (A;). His conduct 
is entitled to a favourable consideration (Z). For a man may not do 
the right thing, and may even do the wrong thing, and yet not be guilty 
of neglect of his duty, which is not absolutely to do right at all events, 
but only to take reasonable care and use reasonable skill ; and when 
a man is suddenly and without warning thrown into a critical position, 
due allowance must be made for this, but not too much (7/i). So 
when a sudden change of circumstances takes place, which brings a 
regulation into operation, though the thing prescribed is not done 
by the person in charge, yet the regulation can hardly bo said to be 
infringed by him till he knows or ought to have known of the change 
of circumstances The officer in charge of a vessel placed 
suddenly in a difficulty by the fault of another vessel must have time 
— it may be a very short time — for thought (o). When vessels 
have to manosuvre for one another, and one hails the other to alter 
her helm, it appears that she cannot complain of the alteration (p) ; 

(/) Inma/n v. lleck^ The “ City of Antwerp " the ** Friedrich *' (1868), 
L. B. 2 P. C. 25, 34. 

(g) Compare Stoomvaart Maatechappy Nederland v. Peninsular and 
Oriental Steam Navigation Co. ( 1880), 6 App, Cas. 876, 888 ; The Bywell 
Castle (1879), 4 P. i). 219, 227. 

(h) The Bywell Castle, supra. 

(i) The Nor (1874), 2 Asp. M. L. C. 264, 266. P. C. 

(Jc) The Sisters (1876), 1 P. D. 117, 120, 0. A.; The (7. M.^Palmer, 
The Lamax (1873), 2 Asp. M. L. C. 94, P. C. (a master of a vessel iu a 
sudden emergency was held not to blame “because it did not occur to him 
to let so his anchor, even supposing it would have averted the collision) ; 
The Mlizaheth, The Adalia (\^10), 22 L. T. 74 (a schooner following up 
river a steamer, which suddenly grounded, was held not to blame for 
not dropping her anchor, though a pioper thing to do). 

(Z) **Maryt* Tug Co. v. British India Steam Navtaaiion Co., The 

Meanaiohy” [1897] A. C. 361. 367, P. C. 

(«i) Stoomvaart Maatschappy Nederland v. Peninsular and Oriental 
Steam Navigation Co., supra, at p. 891. 

(«) Ibid., at p. 894. 

(o) 8.8. ** Kwang Tung*' {Owners) v. 8.S. Nqapoota*' (Owners), The 

AToepooZa," [1A97] A. C. 391, P. C.^ Tfoelc van Bolland Maatsekappij v, 

Clyde Shipping Co. (1902), 5 F. (Ct. of Sess.) 227 ; The Emmy Haase 
(1881), 9 P. D. 81. • 

(p) Compare The James Watt (1844), 2 Wm. Rob. 270, 275 (“the 
altering ship ia not incubated, because they called upon her so to do ; 
Maddox r.lPisher, The Independence (IS61), 14 Moo. P. C. C. 103, 109 
(blame may be attached to a vessel which wrongly haSa anothec to 
itarboard her helm). 
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or if the hail is not to alter the helm, it becomes the duty of Bnr, s. 
bailing vessel, even if not so before, to avoid the other (g). KegUgense 

735. It is not necessarily negligent to risk doing damage to 
another vessel intentionally; persons have been held justified in — 
risking injury to one vessel by launching another, in order to avoid 
the more serious risk to life and property by postponement (r). 

And the breach of duty must be connected with the damage as cause 
and effect to afford the right of action ; for instance, though a vessel 
lying at a pontoon is a trespasser, her owners will not be liable for 
damage done by her to the pontoon owing to another vessel 
wrongly striking her(s). One should look at the nature of the 
accident and at what the neglect is, and it must be proved that the 
actual transgression was to some extent the cause of the accident (t). 

Even if blame is attributable to an act, one must guard against 
assuming that it was therefore the cause of the accident (a), and not 
merely collateral negligence. On the other hand, the defendant is 
responsible for the ordinary and reasonable consequences of his 
negligence, both on the navigation of his own vessel and of other 
vessels (i>). 

• 

736. There is no difference in the rules of the Court of Admiralty Care and 
and the rules of courts of common law aa to what amounts to neg- 
ligence causing damage by collision (c). Yet the nature of the thing 
requires that in applying the rules one should look to what the 
nature of the accident is and to what the neglect is. If it is a case 

of two ships, they are to be governed by the same rules of law and 
evidence as if it was a case of two carts in the street ; but when one 
comes to apply this, one must remember that a ship is a thing which 
cannot bo stopped in an instant like a cart, and cannot be moved 
from one side to the other like a cart ; and when one has to look out 
for miles instead of looking out for yards, the application of the rules 
becomes very different (d). 

Sub-Sect. 2. — Negligence Causing Damage in Exceptional Cases, 

737. In addition to the ordinary case of collision between two Exceptional 
vessels’ there are cases of negligence or fault on the part of an owner damage. 

iq) The Carolus (1837)» 3 llag. Adm. 343, n. 

(r) Ketch Frances (Owners) v. Steamship “ Highland Loch " (Owners)^ 

[1012] A. C. 312. 

(«) The Titan, The Bambler (1906), 10 Asp. M. L. C. 350. 

(t) Cayzerv, Carron Co, (1884), 9 App. Cas. 873, 881, 882. 

(a) Iliid, 

(h) TheOertor(lS^i),7 Asjf.M.li, C. 472, 473 (defendants, through not 
taking a tug in a held liable for the cost of subsequent damage done 
by their vessel) ; Komney Marsh (Bailiffs) v. Trinity House (1870), L. R. 6 
Exoh. 204 (affirmed (1872),L. R. 7 Exch. 247, Ex. Ch.); The ForiVietoria, 

[1002] F. 26 (steamship driven to slip cable to avoid collision could recover 
the loss) ; The City of Lincoln (1889), 15 P. D. 15, C. A. (defendants liable 
for grounding of vessel due to loss of charts etc. in a collision caused by 
fhem). But compare The Douglas (1882), 7 P. D. 151, 160, C. A. (collision 
with wreck of vessel simk by collision and unlighted without fault of 
owners ; no greater liability exists against the owners if vessel was sunk 
with negligence which was not criminal than if without). 

(o) Octyzer v. Carron Co., eupra, at p. 882, 

(d) Ihid. 
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.4Mt. 3. 
litgU^enoe 
-OtuiBing 
Damage- 

Damage to 
another Tesael 
without 
collision. 


Liability for 
ncgligi'nt 
navigation : 
division of 
the subject. 


Kegligenco 
of one vessel 
only. 


of a vOBsd or his servants causing damage by the vessel coUidittg 
with, or some part of it striking, other property than a vessel, tot 
instance, a pier or a person who is not on board a vessel (/). 

788. There are cases where, by the fault of those in charge 
of a vessel, damage is done to another vessel without coming into 
collision with her, for instance by causing a collision between her 
and a third vessel (.//), or compelling her to go out of the fair* way 
and run aground (h), or negligently dragging down on her so as to 
compel her to slip her anchor and chain and put to sea to avoid 
collision (i). 

Sus Skct. 3 . — Cam of Neijlttfent Navujation, 

(i) In GmeraL 

739. The liability of the owner of a vessel for negligent navi- 
gation causing damage by collision falls into three divisions, 
according to whether such negligence has been that of one, two, or 
more than two vessels. First, considering only such negligence 
attributable to the owner of one vessel, there is the negligent navi- 
gation by his servants to be considered, for which he is liable (Jc), 
Secondly, when two vessels are negligent, assuming them to belong, 
as they ordinarily do, to the plaintilf and the defendant, there are 
the instances in which the damage by collision has been wholly 
caused by the negligence of the plaintiff or defendant, and the 
instances in which it has been partly caused by the negligence of 
each of them(l). Thirdly, there are the instances in which the 
damage by collision has been caused by the negligence of more than 
two vessels (to). 

(ii.) Negligence of One Vessel, 

740. The simplest case of negligent navigation of a vessel 
is a breach of the Sea Begulations or local rules of navigation, 
which have been already set out (a). Obedience to the Sea Begula- 
tions, 1910, is ordained by statute (2?). The Sea Begulations (c), 

(e) See p. 647, voai ; compare The Albert Edward (1875), 44 L. J. (adm.) 
49 (vessel not liaMe for damage to a mooring dolphin, as it ought to hare 
been stronger). As to damage to oyster beds, compare The Bien, [1011] 
P. 40; The Swift, [1901] P. 168. 

if) See The Sylph (1867), L. R. & E. 24. 

(g) The Sisters (1876), 1 P. D. 117, 0. A. 

(k) The Industrie (1871), L'. R. 3 A. & E. 303. 

(t) The Port Victoria, [1902] P. 25. As to a steamship damaging craft 
by her swell; see p. 487, post, . 

(A;) See the text, infra. 

(l) See pp. 607 et seq., poet. 

(m) See p. 616, post, 

(а) See pp. 373 et seq., ante. 

(б) M. S. Act, 1894, s. 419 (1) ; see p. 362, ante, 

{ai The (1884), 9 P. D. 1^7, 138, C. A. (bye-laws duly made by 
local authority ^v^ing the navigation of a river are to be takiea as 
evidence of what it is the duty of vessels to do in the oirctunstanoes named 
therein, iind although the mere breach of any of them will not be sufflcoei^ 
reason for holding a sliip to blame for a collision, yet if this breach 
occasions or contributes to the colliBion, the .existence of the bye-law viill 
afford the best reason for holding the vessel which instated it to. be guilty 
sf a breach of duty and consequently to blame for the collision.)* In pp/to 





«Dd looal roles of navigation (d), are evidence of what it is fiie'flo^ 
.of th(^ in charge of a vessel to do, so that a breach of cow ' of 
them is primary proof of negligence. But as a role, the proof of a 
breach of a regulation does not cast upon the party Hable for it the 
burden of showing that^ it was not the cause of Idle collision, bat 
^ party alleging that it contributed to the collision must show 
this (e). Other instances of negligent navigation consist of breaches 
of the rules of good seamanship (/). 



(iii.) Negligence of Tivo Veaede, 

741. When two vessels have been in collision and both have KeRligenceof 
been negligent (^), the owner of one vessel is usually plaintiff in the veBBois. 
collision action, and' the owner of the other vessel defendant, but as 

there is usually damage to both vessels and a counterclaim by 
the defendant, as a rule each party is in effect both plaintiff and 
defendant, and each is seeking to fasten on the other party and 
rebut from himself the same liability for negligence. 

742. The principles of liability, which apply in these cases, may principles of 

be stated as follows : — • liability. 

When there is fault or negligence attributable to the owners of 
both vessels — 

(1) If one party’s fault has not even partly caused the damage 
by collision, then, if he is plaintiff, he can recover in full for the 
damage to his vessel caused by the other party, and if defendant, 
he is not liable for the damage to the other vessel Qi). 


of infringement of regulations for moorings in part of the Solent, a vessel 
is presumed to be in fault for injury done ; see Solent Navigation Act, 
1881 (44 & 45 Viet. o. cezzx.), s. 8. Not knowing a local rule is no 
excuse for not obeying it (The Biver Derwent (1889), 8 Asp. M. L. C. 467, 
470). There is no warranty implied in a towage contract as to obedience 
to looal rules {The United Service (1883), 8 P. D. 56). 

(d) The Eaiihwmte Hall (1874), 2 Asp. M. L. C. 210. 

(«) Cayzer v. Carton Co, (1884), 9 App. Cas. 873, per Lord Blackburn, 
at pp. 882, 883, but see per Lord Watson, at p. 886 ; and The** Jeemond^' 
and the *‘Earl of Elgin'* (1671), L. R. 4 P. C. 5 (violating the rule to port 
her helm made the vessel primd fade responsible for the collision). In 
cose of absence of lights on a vessel in collision at night, the burden lies 
on her to show that this non-compliance with the regmations was not the 
cause of the collision ; see The** Fenham" (1870), L. R. 3 P. C. 212, 216; 
Cayeer v. Catron Co.^ etipra, at p. 882. The burden of proof is on the 
plaintiff’s vessel, though overtaken {The Bassett Hound (1894), 7 Asp. 
M. L. C. 467p 468, C. A.). 

(/) See pp. 483 et seq.^ ante. 

(g) As to the liabilities incases where the two vessels which are in fault 
for the damage by collision are one of the two which have been in collision 
and a third vessel, see The Bernina (2) (1887), 12 P. Dp 58, 89, 90, 0. A. ; 
and p. 522, post 

(h) See Cayzer v. Oarron Co.^ supra, per Lord BlaokbUbk, at pj^ 880, 
,881 •(” Those who are injured by the accident, if they themselves are 
;i,ot parties causing the accident, may recover both in law -and admiralty. 

. , . Now upon that there must always be a question whether ot 
Hot, if there is neglect shown of any rule, that ne^ect is the cause uf 
the accident**): Spaight v. TedcasUe (188i), 6 App. Cas. 217, per* Lord 
BBLBORiTB, L.G., at p. 219 Such an omission^ ougnt not to be iHg^arded 

4on^batory neghgenoe if it might in the ciroumstanoes whioli fiotually 
liappened have been unktten^d^ with danger bat. for the defendant's 
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Bwtt. a (2) If the fault of each party has partly caused (t) the damage by 
Keyence collision, both vessels are to blame, and each party is liable to make 
Causing good the damage of the other party in proportion to the degree in 
Damage, which his vessel was in fault (&). 

fault, and if it had no proper connection as a cause with the damage 
which followed as its cllcct ” ); The Woodro-p Sims (1816), 2 Dods. 83, 86, 
approved in the House of Lords, Bay y. Le Neve (1824), 2 Sh. So. App. 
396. These statements in the above cases and in the text express in 
usual language the position of a plaintiff or defendant in such circum- 
stances both at common law and admiralty. In this view collateral 
negligence never “ causes ’* the damage, and the term “ contributory 
negligence correctly expresses negligence which prevents the plaintiff from 
recovering in full in an action of collision between two ships, or from 
recovering at all in other actions of tort. There is, however, a different 
way of looking at the matter, which brings about the same result but 
involves a different set of expressions. Cmlateral negligence in collision 
cases has somclimos been looked at by high authorities as a cause” 
of the damage (since it may usually be said to be a causa sine qud non), or 
as having ” contributed to ” the damage ; but then it has still been con- 
sidered that this collateral negligence, though “ causing” or “contributing 
to ” the damage, did not affect the light of the party so as to prevent 
him from recovering damages in full if plaintiff, or so as to render him liable 
if defendant ; and in this view the negligence which affects the right of 
the party was naturally described as nogligonro which “ wholly directly 
causes,” or “ partly directly causes,” or “ directly contributes to,” the 
damage, or as “ directly contributory ” negligence. Compare TuiJ v. 
Warman (1867), 2 (\ B. (n. s.) 740, per Willes, J., who directed the jury 
in a collision action at common law : “If the plaintiff directly contributed 
to the accident, you should find for the defendant”; affirmed (1858), 
5 0. B. (n. H.) 673, Ex. Ch. ; Walton v. London, Brighton, and South 
Coast Bail. Co, (1806), liar. & Jt\ith 424, 429; Radley v. London and 
North Western Bail. Co. (1876), 1 App. Cas. 754, per Lord Penzance, 
at p. 759 (“Though the plaintiff may have been guilty of negligence, and 
although that negligence may in fact have contributed to the accident,” 
yet if tlio defendant could by ordinary care and diligence have avoided the 
mischief, “ the plaintiff’s negligence will not excuse him ” ) ; The Bernina (2) 
(1887), 12 P. D. 58, 61, 62, 63, C. A., per Lord Esuer, M.K. (“ directly partly 
cause,” and “ partly directly cause,” and “ wholly directly cause ”). This 
latter view and set of expressions appear to be as definite as the former 
view and set of expressions, but it is clearly desirable that the two sets of 
expressions should bo kept apart, though it might appear that this has 
not always been the case; and see Badley v. London and North Western 
Bail, Co,, supra, at p. 759. The former ;view is adopted in the text ; and 
the former set of expressions are accepted as preferable, because they ore 
more usual and shorter and less involved, and because the Maritime Con- 
ventions Act, 1911 (1 & 2 Geo. 6,0. 67), s. 1 (l),uses in this connexion the 
expression “caused ” and not “ directly caused.” 

{%) It is possible that each party may be negligent, and yet that the 
acts of neglTgence may be too trivial or indirect to be held to be a cause of 
the damage, which will then, so far as these parties are concerned, be an 
inevitable accident, as to which see pp. 535, 536, post, 

(k) See Maritime Conventions Act, 1911 (1 dc 2 Geo. 5, o. 57), s. 1 (1), 
and see pp. 517, 518, post; see also OayzerY, OarronCo, (1884), 9 App. Cas. 
673, per Lord Blackburn, at p. 881 (“ When the cause of the accident is 
thetault of both, each party being gidlty of blame wMch causes the accident, 
there is a difference between the rule of admiralty and the rule of commoji 
law. . . . The rule of the admiralty is, that if there is blame causing the 
accident on both sides, they are to divide the loss equally, just as the rule 
of law is that if there is blame causing the accident on both sides, however 
small that blame may be on one side, the loss lies where it falls ”). The 
word “equally” no longer applies ; see Maritime Conventions Act, 1911 
(1 & 2 Geo. 0. 67), s. 1 (1). And “ the rule of common law '* is the rule 
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(8) If one party’s fault has solely caused the damage by collision, „ 

then, if he is plaintiff, he cannot recover for the damage to his Me^tiienee 
vessel, and if defendant he is liable for the whole of the damage to Causing 
the other vessel (Z). D amag e, 


743. The rules of law as to when an act which is in fact wrong N^egligence 
is yet not negligent, and as to the necessity of proving that the act causing 
was not only negligent but also caused the damage, in order to damage, 
establish liability, have been already set out (w). 

For a long time hitherto the legal doctrine of cause has often 
been less necessary to consider in collision cases in the Admiralty 
Court than in cases of torts in courts of common law, owing to a 
presumption of fault (n) being imposed by statute on a vessel which 
disobeyed one of the Sea Kegnlations, thus avoiding inquiry as 
to whether the act of disobedience in fact caused the damage. 

Since presumption of fault will soon altogether disappear (o), the 
legal doctrine of cause will often need more consideration in 
collision cases. 

Whether one or more negligent acts have caused or partly caused 
certain damage by collision is generally not a question of law but a 
question of fact(ji) ; that is to say, when the particular events have 
been ascertained, the conclusion from these particulars, that the act 
was or was not the cause (q) or part cause of the damage, should 
be drawn according to the general good sense of ordinary men (r). 

which has applied to all torts, oUksi- than actions of collision between two 
ships, since the Judicature Act, 1873 (36 & 37 Vict. c. 66). As to the rule 
of common law, see, iurther. The Bermna (2) (1887), 12 P. D. 58, C. A., 
per Lindlky, L.J., at p. 89 (“ If there has been as much want of reason- 
able care on A.’s part as on B.’s, or, in other words, if the proximate 
cause of the injury is the want of reasonable care on both aides, A. 
cannot sue B ’*). 

(/) See Cayser v. Carron Co. (1884), 9 App. Cas. 873, per Lord Black- 
BUiiN, at p. 881 (“ Where the cause of the accident is the fault ot one 
party and one party only, admiialty and common law both agree in 
saying that that one party who is to blame shall bear the whole of tho 
damage of the other”). Compare The Woodrop-Bims (1815), 2 Dods. 83, 

85 (the collision “ may have been tho fault of the ship which ran the 
other down ; and in this case the innocent party would be entitled to 
an entire compensation from the other”); approved in tihe House of 
Lords in Hay v. Le Neve (1824), 2 Sh. Sc. App. 395. 

(m) See pp. 500, 503 et sea , ante. 

(n) As to presumption of fault, see pp. 534, 635, post. 

(o) See pp. 634, 635, post. 

ijf) Sec Cayser v. Carron Co.^ supra^ per Lord Blackbubn, at p. 881 
(*‘lt is necessary to see that the actual transgression has been in fact the 
cause of the accident to some extent (it does not matter how much), and 
that is a matter of proof ”). 

{q) ” Cause ” in the law of negligence means ordinarily the effioient 
cause, that is, by what acts of men the event came to pass ; though in 
peculiar cases questions of material cause may arise ; compare The^ West 
Cocky [1911] P. 208, C. A. ” Efficient ” cause is a metaphor taken from 
human action. As to the legal doctrine of oause, see, further, title Tobt, 

\6oL XXVII.. p. 471. 

(r) See 8.8. Hero (Owners) v. Commissioners for Executing the Office of 
Lori High Admiral of the United Kingdomy [1912] A. C. 300, par Loia 
LoKBBtTBN, L.G., at p. 304 (the negligence of one vessel ”in the ordinary 
plain common sense of the business ” contributed to the damage by 
collision). And in a court of common law, before the Judicature Act, 

1873 (36 & 37 Viot. c. 66), s. 26 (9), the question whether the defendant’s 
negligence had caused damage by colhsion, or whether the plaintiff’s 
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tapx. 8. ^ 744. Oases in which, both vessels have been negligent are ofe'twn 

Magilgenoe kinds — either both vessels have been simultaneously negligent at nr 
WQSlnff up to tb*e last, or one vessel has been negligent last, and the other 
Damage, vessdi’s negligence has begun and often finished before it. 


Negligence 

of two 

TeeseK 

Slmnltaueona 

negligence 

towards the 

last. 


Instances of 
both to 
blame for 
simultaneous 
negligence. 


746 . Where both vessels have been simultaneously negligent at 
or up to the last^ the decision as to whether the negligence of each 
Bide was a cause of the collision damage is more simple. The 
usual question then is whether the act of negligence on each side 
was in itself so substantial (a) and so directly related (h) to the 
damage by collision as to amount to a cause of it. When both 
vessels have thus been simultaneously negligent at the last, and 
when the negligent act of each is substantial and directly related to 
the collision damage, the principle numbered (2) (c) is applied, each 
vessel is held to have partly caused the damage, and the judgment 
is that both are to blame. 

Thus, in the case of a coUision with a launch, the owners of the 
launch have been held to blame for launching before the proper 
order was given by signal and the owners of the other vessel for 
approaching negligently {d). Two steamships meeting in a river 
have been held to blame, when one came up the reach improperly, 
and the other carelessly starboarded into Jier (e). So also two sail- 
ing vessels, when one failed to keep out of the way and the other 
to keep her course ( /), and when one failed to keep out of the way, 
and the other ought to have seen her in time and done something 
to avoid the collision (g) ; and in fog, when a vessel at anchor was 
in fault for not ringing her bell, and a steamship was in fault for 
being under way and going too fast Qi). When a steamer carried 
her anchor improperly projecting at night, and the other vessel, if 
she had navigated with reasonable care, would have avoided collision, 
each was held to have partly caused the damage done by the anchor 
in collision, and both were to blame (i). 


Antecedent 

and 

subsequent 

negligence. 


746 . On the other hand, in a large number of collisions at 
Bea(j) one vessel has been negligent at the last and the other 


negligence contributed to it, was a question of fact for the jury, wlio.re 
there was evidence to support such a finding. 

(a) See The Argo (1900), 9 Asp. M. L. C. 74, C. A. 

(h) See The ** Fanny 3f. CarvilV' (Owners) v. The “ Peru ” (Owyters), The 
•* Fanny M. CareilV' (1875), 13 App. Cas. 456, n., P. C. 

(c) See p. 508, ante, 

(d) The United States (1866), 12 L. T. 33, P. C. 

(e) The Frankfort, [1910] P. 60, 66, C. A. 

(/) The **Agra^' and Elizabeth Jenkins^* (1867), L. K. 1 P. C. 601. 

ig) The Eosalis (1880), 6 P. D. 246. 

(A) The CMhaBoat 147, [190^ P. 36. 

(t) The Margaret (1881), 6 P. D. 76, C. A. In Rifnil a.T oases at 
^mmon law bSoire the Judicature Act, 187? (36 ds 37 Viet- o. 66), s. 26(9) 
(wnich provfded m effect that in coUiaion actions in which both vessels 
sl^tud be fouiid in , fault, the rules previously in force in the Court of 
AdiairaTty,8o far as they had been at variance with the common lawrules# 
should prevail), the plaintiff could not recover (Sills v. Brown (1840), 9 
C. & P. 601 ; compare The Scotia (1890), 6 Asp. M. L. C. 641 ; and The 
piMjatonborougAdS^l), [1892]P. 363, n. ; in each ease a steamer and barge, 
both moored, were held both to blame for damage done to the barge by ue 
steamer's anchor). 

_(j)^ Stoofnnaort MaaUchappy Nederland v. Penineular and OrientalSteam 
Naoigation (1880), 5 App. Cas. 876, per Lord Watson, at p. 903. 
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v«sm1's negl^l^oe has taken place before that>. ot^ in less psaciae Am. a. 

words, the acts of negligence have been antecedent and eubseqaeni. 

In these cases the decision as to whether each act was or was not a CNMBUUg 
cause of the collision is more difQcult. The question is not sim^y P* wm a 
whether each act was substantial and directly related to the dama ge 
by collision, but it must also be considered how far the subsequent 
act should be treated as connected with or independent of the 
antecedent act, and the importance of each has to be contrasted in 
connexion with the result (A). 

747. As regards burden of proof in cases of antecedent and Barden of 
subsequent negligence, it has been said of the vessel which was 
antecedently negligent that she must accept the burden of showing 

that her neglect did not contribute to any collision or damage 
which may have occurred at the time or subsequently ( 1 ). 

748. In such cases it may be that the damage by collision was Cauacof 
caused wholly by the subsequent negligence (/n), or that it was 
caused partly by the antecedent negligence of one vessel and partly 

by the subsequent negligence of the other, or wholly by the 
antecedent negligence, the subsequent negligence being then loo 
slight a factor to be reckoned as a cause (;i). 

The following are instances of these three alternatives. When 
there was plenty of light in a dock, and a steam tug ran into the 
stern of a barge there, and it was alleged that the stern of the 
barge came out and presented an obstacle to the tug and that there 
was no one on board the barge, it was held that, even if this allega- 
tion was true (and if, therefore, there was antecedent negligence of 
the barge), it had nothing to do with the collision, as the tug could 
see perfectly well where the barge was, and her subsequent negli- 
gence alone caused the collision (o). As an instance of both 

(Xc) When there has been antecedent and subsequent negligence, it 
cannot be established in law that the other party partly caused the damage 
merely by showing that, if they in some earlier stage of navigation had done 
something which they ought to have done, adiiferent situation would have 
resulted; see Spaight v. Tedoastle (1881), 6 App. Cas. 217, per Lord 
Sblbobke, L.C., at p. 219. 

(l) Caysser v. Carron Co, (1884), 9 App. Cas. 873, per Lord WATSOil, at 
p. 886 ; The Winsta/nley^ [1896J P. 297, C. A., pet Lord Esheb, M.B., at 
p. 304. 

(m) In cases where the subsequent negligence is held to be the cause of 
the damage, it is not uncommon to refer to Bacon’s hrst maxim of the 
law. In jure non remota causa, sed proxima, spectaiur ; see Spaighi v. 

Tedcaetle, supra. But this maxim o£ law is diMcult to api>ly ; and its 
precise meaning is uncertain, because oauaa proxima is sometimes used to 
express not the immediate cause (compare Sneeaby v. Ltmeashire and York- 
shire Bail. Co. (1874), L. R. 9 Q. B. 203, per Blackburn, J., at p. 267), 
but the ** decisive ” cause (compare Pollock, Law of Torts, ed., p. 477). 

(n) In cases where the antecedent negligence is held to have caused the 
damage, it* is sometimes referred to as the eauaa cauaame or rearhause; 
see iloyd v. General Iron 8ci-ew CoUier Oo. (1864), 3 H. &; 0. 284, 291; 
though in that case on ahtecedont act, which was an efficient cause in the 
ordmaiy sense, was compared with a subsequent natural event, which Was 
not Btnctly an efficient cause, because it lacked the element of httmasi 
responsibility. See also Ohartered Mercantile Bank of India Vt, JSfefker* 

Imids India Steam Namgation Co. (1883), 10 Q. B. D. 621, 631* 

WJ'he ffomei, [1802] P. 361, 366. 
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Soot. 8. to blame, when a steamer steered across the cour^l^f a flotilla of 
Negligence warships contrary to a notice of the Board of Tirade, it was held 
Causing that her negligence in so doing partly caused the collision, but that 
Damage, ft ajgo partly caused by the warship's subsequent negligence in 
starboarding instead of porting (^). So also a vessel at anchor 
having no light, and another vessel which ought to have had a 
better look-out and so have avoided collision with her, were each 
hold to have partly caused the collision (q). When two steam- 
ships have been close to each other at night green to green, 
and one has negligently put her helm hard-a-port, though the 
other steamship inight be negligent afterwards in not reversing 
soon enough, this subsequent negligence might not have any 
material effect, so that the damage might be wholly caused by the 
antecedent negligence (r). 


Snbsidiaxy 
rule : 

EToidanco of 
damage. 


749 . Thus, in any case where two vessels have been in collision, 
both of which have been negligent, whether the acts of negligence 
are sirnultanooua or antecedent and subsequent, the liability of the 
owner of each vessel depends on the principles above stated. A 
subsidiary (s) rule, however, has been laid down which, though it 
does not precisely correspond with these principles and is there- 
fore somewhat difficult to apply, is yet recognised both in courts 
of common law and admiralty to be sometimes of assistance in 
determining whether a party’s negligence has or has not caused or 
partly caused wrongful damage. It may be stated as follows, as 
regards its application to collision cases : — 

In cases of antecedent and subsequent (^) fault or negligence, 


(p) (S'.iS. Uero {Owners) v. Commissioners for Executing the Office of Lord 
High Admiial of ihe United Kingdom, [1912] A. C. 300, 304. 

(q) Hay v. J/c Kere (1824), 2 Sli. Sc. App. 396. 

(r) Compare Stoomvaart Maat^iehapyy Nederland v. Peninsular and 
Oriental Steam Navigation Co, (1880), 5 App. Caa. 876, 886, 888, 889, as to 
the view taken by the nautical assessors in the Court of Appeal and not 
ditTered from by that court. 

(«) Tins subsidiary rule (as regards the application of it to the defen- 
dant’s escape from liability) is usually considered to have been first 
definitely formulated in 1809 ; see Ifuiterfield v. Forrester (1809), 11 
60 (where a rider was thrown by a polo put up across a road), per Lord 
Ellenbokough, C .J., at p. 61 : “ One person being in fault will not dis- 
pense with another’s using ordinal care for himself. Two thin^ must 
concur to support this action, an obstruction in the road by the fault of the 
defendant and no want of ordinary care to avoid it on the part of the 
plaintiff. ** And the first trace of a similar doctrine in a collision between 
vessels appears to be in Lack v. Seward (1829), 4 C. &; P. 106 (an action 
between the owners of two barges), per Lord Tenterden, C.J., at p. 108 ; 
“ Nor will he” (the defendant) “be liable if the accident would have been 
avoided but for the negligence of the plaintiff’s men in not being on 
board his barge.” Compare Boven, Negligence in Law, 3rd ed., p. 148 ; 
title Tort. VoL XXVIl., p. 601. ^ 

•(t). Compaie Spaight v. TedcastU (1881), 6 App. Cas. 217, where Lord 
Blackburn, at p. 226, referring to this riile, points out that it can only 
relieve the defendant — and in the same way it will only relieve the plaintim 
— ^in a case of antecedent and subsequent negligence (“To make a 
defence on this mund it must be shewn that the injured party, or those 
with whom for this purpose he is identified, might, by proper core, subse- 
quently exerted, have avoided the consequences of the defendant’s want 
of proper care ”). So also Carse v. North British Steam jPockel C7o.l}806), 
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a ptfiT by binktiecedent fault ia not aapposed to hanro aven iMfly 
caused the da^^e oollision (a), if tiie otber party aftermutra 
could have avoided tbe damage by exercise of reasonable cue 
and ordinary skill (c). 


Sac*, a' 



^R. (Ct. of Sees ) 476. per Lord MoLabbk, at p. 484. In the oaae of simul- 
taneouB acts of negligence at the last, a rule is sometimes oit^ to the effect 
that if each party could by reasonable care have avoided the damim by 
coDision, each is to be taken to have caused it* and each is acoordOngly 
liable for his share of the joint damage ; see Dublin, Wicklow and Weaford 
Bail, Oo. V. Slatten/ (1878), 3 Cas. 1165, per Lord BiaokbubKs at 
pp. 1206, 1207, in a cussenting jud^ont. This rule is not often used in the 
decision of collision cases, and therefore is not of great importance in this 
connexion, but similar comments apply to it as to the rule stated in tbs 
text. 

(a) Or in other words; Notwithstanding his negligence, a party as 
plaintiff can recover in full for the damage he has sustained by the collision, 
and as defendant is not liable for the damage sustained by the other party, 
if etc. 

(b) As to reasonable care” and ** reasonable skill,” see p. 603, ante, 

(o) Compare Butterfield v. Forteatei (1809), 11 East, 60 ; Look v Seward 

(1820), 4 C. & P. 100 ; Bridge v. Grand Junction BaiV, Co. (1838), 3 M. & W* 
244, approving Butterfield v. Forrester, suma. In Bridge v. Grand Junction 
Bail, Co,, supta, the law is laid down, per Pakke, B., at p. 248 : Although 
there may have been negligence on the part of the plaintiff, yet, unless he 
might by the exercise of ordinal y care, have avoided the consequences of 
the defendant’s negligence, he is entitled to recover ; if by ordinary care 
he might have avoided them, he is the author of his own wrong.” These 
terms do not appear to be quite unexceptionable, because, no doubt im- 
intentionally, they negative the possibillfy of any^ antecedent contributory 
negligence by the plaintiff which would affect his right; compare iJeo Davies 
V. Mann (1842), 10 M & W. 546 ; Dowell v. General Steam NavigaUon Co, 
(1866), 6 £. & B. 195, j^Lord Campbell, C J., at p. 206 ('* In these oases ” 
where the plaintiff’s negligence has been remotely connected with 
the oollision] ” tlie question arises whether the defendant, by the exorcise of 
ordinary care and sldll, might have avoided the accident, notwithstanding 
the negligence ot the plaintiff, as in the often quoted donkey case, Davtae 
V . Mann [supra]. There, although without the negligence of the plaintiff the 
accident could not have happened, this negligonoe is not supposed to have 
contributed to the accident within the rule upon this subject Compare 
also Tuff V. Waiman (1868), 6 C. B. (n. s.) 673, Ex. Ch. (notwithstanding 
Ilia negligence, the plaintiff could recover in a collision action at common 
law before the Judicature Act, 1873 (36 & 37 Viot. c. 60), s. 26 (0), ” if the 
defendant might, by the exercise of caution on Ids part, have avoided the 
coODsequences of the neglect or carelessness of the plaintiff ”) ; WaUon v. 
L&ndon, Brighton and South Coast Bail, Co, (1860), Har. 6 e Ruth. 424; 
Baidey v, Inndon and North Western Bail. Oo, (1876), 1 App. Cas. 764 
(where Lord Pekzamce, at p. 769, laid down as a secondary proposition : 

” Though the plaintiff may have been guilty of negligeu^, and although 
that negligence may, in fact, have contributed to the accident, yet if the 
defendant could in the result, by the exercise of ot^ary care and diligence, 
have avoided tho mischief which happened, the plaintiff ^s negUgisnsa Will not 
ezeusobim.” These words are not quite beyond cavil, beea^Se they open 
the door to tho argument that where the plaintiff and the defendant qpuld 
each at the last by proper care have avoided the accideoji, the plaintiff 
recover in full. An argument to this effect appears to have been in 
faeff based on these words in The Vera Orue (No. 1) (1884)^, 6 F. D. 88, 92, 
93» but it was rejected). Compare also Oayzer v. Carron Oo, (1884), 9 
App. Cas. 873, per Lord Watson, at p. 887 ; The Be>mina{2) (1887)t 12 
Jp.JD. 68. C. A., per Lord Eshbb, M.B., at p. 61, proposition (5) 
al&^h the plointifl has himself or by his servants oe& of Pngti* 
gfisMt negligenee did not direouy partly eause the acoioe^t^ ip if. 
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8w. n It haW been suggested {d) that thiB(e) rule is u^^logically 
lllf^llgence ciBe, but that in theg^eat majoritjr of cases in practice it is ^ulte 
Causing reasonable, and in c8i^tain cases it is a sufficient guide. The rtile 
Dan^e. {g logically precise, because it is not directed to the Strict quea- 
tion whether the antecedent or subsequent negligence wholly or in 
part caused the damage ; but the rule substitutes for this question 
a different negative question as to what after a certain moment 
would have caused the damage not to happen, and requires one to 
consider what would have taken place if the party, who was after- 
wards negligent, had acted in a way in which he. did not act (/). 

This subsidiary rule, however, is well established (^), and it is 
sometimes easy to apply (h). On the other hand, there are frequent 
cases where it is a matter of extreme difficulty to decide under this 

for example, the plaintiff or his servants having been negli^nt, the alleged 
wrong’doers might by reasonable care have avoided the accident, the plain- 
tifi can maintain an action agahist the defendant '*) ; and see The Bcmina (2) 
(1887), 12 P. D . 68, per Lord Esher, MR., at p. 62, proposition (8); 
compare also The Monte Bosa, [1893] P. 23, 30, 31 ; II.M.8. Sans Pdreil, 
[1900] P. 207, 283, 287, 288. C. A. ; The Bina, [1908] P. 209. 281 ; TU 
Hero, [1911] P. 128, 144—167, 161, 152, 0. A.; affirmed on different 
grounds, [1912] A. C. 300. 

<d) Dublin^ Wicklow and Wexford Bail. Co. v. SlcMery (1878), 3 App. Oas. 
1166, per Lord Blackburn, at p. 1207, in a dissenting judgment, referring 
to Barat, J.*8, criticism; though that criticism appears to have been 
Somewhat different, see Slattery v. Dublin, Wicklow and Wexford Rail. Co. 
(1870), 10 L R. C. L. 266. 266. Ex. Ch. Lord Blackburn’s Suggestion 
referred to the rule in so far as it relieved the defendant, but applies to 
it no less in so far as it assists the plaintiff. 

(e) This rule may be supplemented by two corollary rules to be gathered 
from the cases — namely, (1) a party by his antecedent fault is supposed 
to have partly caused the damage by collision, if his antecedent fault was 
such that the other party copld not afterwards avoid the damage by 
exercise of reasonable care and reasonable skill, and if the other party by his 
subsequent negligence has also partly caused the damage ; (2) a party by 
hia antecedent fault is supposed to have solely caused the damage by 
collision, if his antecedent fault was such that the other party oouJd not 
afterwards avoid the damage by exercise of reasonable care ana reasonable 
skill, and if the other party has not by subsequent fault partly caused 
the damage. See JDaok v. Seward (1829), 4 C. & P. 106, pef Lord 
Tenterden, C..)., at p. 108 ('* If the plaintiff’s men had put this barge in 
such a place that persons using ordinary care would run against it, the 
defendant will not ne hable ”) ; Whe Ovinodean Orange, [19021 P. 208^ 214, 
€• A. ; The Cambridge (1902), cited [1911] P. 146, O. A., in the Admiralty 
Division ; The Winstanle^, [1896] P. 297, C. A. But the same comments 
would apply to these rules as to the rule stated in the text on pp. 612, 
513, antei 

(f) Another difficulty involved in the rule Is that it often canxlot bb 
known for certs^ whether, even if very different steps had been taken^ a 
collision would still not have occurred. And the rule appears sometimes to 
press unfairly oil the party who is afterwards negligent by putting Out of 
sight what has happened bmore and devoting all the criticism to his conduct* 

* (o> In a.okjse' at common law it was held that the judge's direction 
to t]be jury, haVihg regard to its terms, was bad, he having failed to eUU 
ijbelf .attention to the application of the role ; See Badley v. London and 

Western Bail. Co. (1876), 1 App. Cas. 764. 

(8) ^he Etna, iHtpra, at p. 281. The reason seems to be that the 
no^tive' question as to avoiaance, though more complicated in idea thah 
the positive quelMlion as to the cause, is in fact easier to decide in certain 
cases, such as Daotrs v. itfunU' (1642), 10 M. & W'» 646) domparo The 
Jfdfifts ' 
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irule whether or oot the negligence pl the iniU^l i^rong-doi^ 
hove been avoided the other party (i) ; an4 snch caA^f If 

appears safer to be guided by the above principles. . ' 

m. Thus, in some cases a vessel has shown antecedent negH- 
gence in steering through a squadron of warships under way, and 
the warship which has come into collision with her has alteiwards has or bus 
been negligent in not keeping out of her way. In the latest of not been 
these cases (k) the House of Lords held that the antecedent negli- 
genee of the first vessel in ordinary good sense mainly contributed 
to the accident, though the courts below, applying the subsidiaFy 
rule, had held this vessel not to blame for that negligence (Q. 

A corollary to this rule may be applied in case of a collision of a 
vessel under way with another at anchor or otherwise moored. If 
a vessel has been moored by her owner’s servants in such a position 
as to require more than reasonable care and reasonable skill to avoid 
her on the part of those navigating a second vessel which has 
collided with her, the owner of the first vessel will be supposed to 


(i) The Hero, [1911] P. 128, 161, C. A. 

(iS?) 8,8, Hero {Ownera) v. (Jommiaaioners for Executing the Office of Lord 
High Admiral of the United Kingdom, [1912] A. C. 300. Tlie Cambridge 
(1903), C. A., cited in Tfie Hero, aupra, at p. 147, was decided in the Court 
of Appeal in the same way, and apparently for the same reason. On the 
other liand, in n.M.8, Sana Fareil, [1900] P. 267, the Court of Appeal 
applied the subsidiary rule, and held the first vessel not to blame for her 
antecedent negligence ; but it is difficult to reconcile this decision with the 
above cases ; compare The Hero, aupra, at p. 147. The Ei/na, [1911] 
P. 269, 281, a case on similar facts, appears to have been decided on 
the basis that both vessels were negligent at the last, though it was found 
that the initial negligence of the Etna could not have boon avoided by thp 
exorcise of ordinary care and skill by those on the Wear. 

(1) So also when a steamship proceeding against the tide negligently failed 
to wait above a point in the nvor, and the second steamship was subso- 
quently negligent because, though she saw the wrong position of the first 
steamship at a sufficient distance, she tried recklessly to run between her and 
another vessel when there was not space enough, the House of Lords held 
that the antecedent neglect was not a part of the fault which occasioned 
the accident, and the second steamship was alone to blame ; see Cayzer v. 
Oarron Co. (1884), 9 App. Cas. 873, psr Lord Blackbubn, at p. 884, and Lord 
Fitzqeuald, at p. 889; Lord Watson, ibid., p, 887, based his judgment 
on the ground that the consequences of the antecedent neglect of the 
other vessel could have been avoided by ordina^ care on the part of the 
Margaret. Compare The Winatanley, [1896] P. 207, C. A., where a steam- 
ship came into a harbour on the wrong side and had to cross on to her 
zignt side, but the second steamship which came into collision with her 
was held alone to blame, because the second steamship, if handled with 
proper care, would not have been hampered. See also The Oitingdean 
Orange, [1902] P. 208, 210, 214, C. A., where similar antecedent neglect 
took place close to the second steamship, it was held that the fint steam- 
ship was to blame for throwing on the second steamship the difflopity of 
using more than ordinary oaze to avoid cellision, though thejieeond steam- 
ship was also to blame ; and The Monte Boaa, [1803] P. 23 (the anchor of 
a steamship in a river at daylight improperly projected to the knowledge 
of a tug, and the tug negligently sheered against it, and there was no 
time to lower the anchor when she sheered, so that the subsequent negli- 
»nce was that of the tug; the rule was applied, and it was held that the 
damage could have been avoided by the exercise of Teasonable cam on the 
tug’s part, and that she was alone to blame). 

s 2 
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SmrMNO AND KAVZaATION. 


Iiave at least partly oattsed the aeeideni; (a). But the TesBel thaa 
‘liM^iaence ynonf^ moored is still within the pale of law, and is protected hy 


D aitta^ e. harmful if misconducted, is bound to the use of due care and 
altf ll (b) : and a rash anchorage by one vessel will be immaterial if 
a collision can be avoided by the other vessel by due care (c). 


(iv.) Ntgltgence of more than Tno VeeBtls^ 

NegiiBence of 751. The Collision cases where more than two vessels have been 
negligent have usually been cases involving one or more tugs and 
tows (d). The general principle is that, where by tho fault of three 
or more vessels damage is caused to one or more of those vessels, 
to their cargoes or freight, or to any property on board, the liability 
to make good the damage or loss is in proportion to the degree in 
which each vessel was in fault (e). 


Sub-Sect. 4. — The Itule of Division of Damage or Less in Proportion to Fault, 

Maritime 752. The Maritime Conventions Act, 1911 (y) (hereafter in this 
sub-section referred to as the Act^*) applies to cases of damage or 
* loss by collision caused by the fault of two or nioie vessels to 

certain descriptions of property and persons (g) ; and the law as 
to division of loss in such cases has been very largely altered by 
the Act. The alterations fall under four heads. The first altera- 
tion establishes an entirely fresh basis for the division of loss in 


(а) Lack v. Seward (1820), 4 C. F. 106, 108, per Lord Tenterden, 
CrJ., at p. 108 : If the plaintjfTs men had put this barge in such a 
position tnatpersons using ordinary care would run against it, tiio defendant 
will not be liable (at common law) ; compare The Ovinqdean Grange^ 
[19021 P. 208, 214. A. In The Baiavier (1846), 2 Wm. Rob. 407, Dr. 
Lushington said : “ It is, 1 apprehend, the bounden duty of the vessel under 
weigh, whether the vessel at anchor be propeily or improperly moored, 
to avoid if it be possible, with safety to hersoll, any collision whatever ** ; 
but this requires some such qualification, as by tho exercise of reason- 
able care and reasonable skill,*’ as is shown by the context. 

(б) Colchester Corporation v. Brooke (1846), 7 Q. R. 339, 377. In 
Dalton V. Denton (1867), 1 C. B. (n. s.) 672, •where tho bowsprit of the 
defendant's vessel, which was moored at wharf, projected over the water 
fironting the plaintiff’s adjoining wharf and over a mast which was being 
worked upon there, and descendedr on the mast with the ebb tide and broke 
it, it was held that the projection of the mast imposed no duty on the 
d^endant, and hp was not hable. But the circumstances are imperfectly 
reported, and tho damage probabtj^ occurred m special circumstances 
which excused ih^ defendant. 

(o) Carse v. North British Steam Packet Co, (1896), 22 R. (Ct. of Sess.) 

476. 

(d) As to negligence in such oases, and as to vessels in tow, see p. 492, 
anUtP. 6)29, post; bdA compare The Harvest Home, [1906J P. 177, C. A. ; 
The Margengry and The Blaekcoekj [1900] P. 1, OL A. ; The EngUahman 
and Tin Australia, [1804] P. 239. 

(e) Maiitime Conventions Act, 1911 (1 & 2 Geo. 6, o. 57), s. 1 fl). 

(/) 1 di 8 Geo. 5, o. 67. This Act is to be construed (ibid., s. 10) 

as one w^jb the H. S. Acts, 1894— 1907» and, therefore, presumably 
also ’oa one..jjtsith the )i< S. Act, 1911 (1 & 2 Geo. 6, e« 42) (see ibid., 
] 4 . 2) ; and se^^ate (a), p. 10, ante, 

ig) See p. 608, ante. 


Past Xl.-r^iusioiird; 


collision cases ; the other three alterations affect the diyiaioa of loss '' 

in minor degrees* 

First, the Act creates a ne^^ rule for division of loss (A), under 
which the liabtlitj of the owner of one vessel in fault to pay damages Passatf. 
to the owner of the other vessel in fault ma^ in future be increased 
or decreased from the half damages, for which he would have been 
liable before the Act. 

Secondly, the Act does away (i) with the special statutory rule in 
collision cases, by which a vessel which had infringed an article of 
the Sea Regulations was deemed to be in fault. 

Thirdly, the Act affects the kind of damages which the owner of 
one wrong-doing vessel can claim to share with the owner of the 
other ; thus, claims for loss of life under Lord Campbell’s Act (A) 
or personal injuries will in future be included in the damages 
divisible (1), though not so before the Act (wi) ; and the Act 
affects the nature of proceedings in certain matters which may 
be the subject of division of loss; thus, as will be seen below, 
claims for loss of^ life and personal injuries can in future 
be enforced by action in rem (n), which was not so before the • 

Act. 

Fourthly, the Act declares a limit of time against actions of 
damage or loss by collision- to certain property, and actions for 
damages for loss of life or personal injuries ; and also a limit of time 
against certain actions to enforce a contribution between the owners 
of the different vessels in fault (o). 

753. In all actions as to collisions etc. (p) begun since the 16th Bale as to 
December, 1911 (g), the rule is that where by the fault (r) of two d^®ionof 

(h) Maritime Conventions Act, 1911 (1 &; 2 Goo. 5, c. 57), a. 1. 

[i) Ibid„B 4(1). 

(fc) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93). 

(l) Maritime ConYontions Act, 1911 (1 & 2 Geo. 5, c. 57), s. 3 ; compare 
ibid., a. 2. 

(m) The Circe, [1006] P. 1, 13 ; The Oeneral Havelock (1905), 21 T. L. K. 

438 ; but compare Boucher v. Clyde Shijyping Co., [1904] 2 1. E. 129 (pilot 
in charge of veaael to blame held entitled to recover half damages for 
property loas and personal injuries against owners of other vessel to Marne). 

(n) Maritime Conventions Act, 1911 (1 &; 2 Geo. 5, c. 57), s. 6. 

(o> Ibid., a. 8. The time may, however, be extended by the court, and 
this was done in The Cambric (1912), 29 T. L. B. 69. 

ip) The Maritime Conventions Act, 1911 (1 & 2 Geo. 5, c. 57), s. 1, which 
states the rule, is headed, Provisions as to Collisions, etc.” The *\6tD.” 
mAy possibly refer to damage or loss to a vessel otherwise than by ooUisian, 
for instance by running aground. 

iq) “ This Act shall not apply in any case in which prooeedip^ bftve 
been taken before the passing thereof (ibid., s. 9 (2) ). In The BmerpHee, 

[ldl2] P. 207, it was argued on these words unsucoessfully that the Act did 
not apply when proceedings were taken after the Act had passed, namely*, 
the 10th December, 1011, but the collision had occurred before this date. As 
regards actions to which the Act applies, the Judicature Act, 1873 (36&67 
Vict. 0 . 66), s. 25 (9), ceases to have effect; see Maritime Conventions Aot» 

1011 (1 & 2 Geo. 6, e. 57), b. 9 (3). 

(r) ** Fault ** appears to be used rather than ** negligence,” because it 
denotes wrong-domg of any kind both in its popular and legal sensjs» and 
is therefore the suitable eouivalent of a similar word in other 1aa|pii^s, 
this being desirable, since the Act was passed to carry opt an international 
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or morQ vessels (a) clame^e or loss is ^auseot to one or more of those 
vessels (6), to their cargoes or freight (c), or to a^y property oi^ 
board, the liability to make goo^ the damage or loss is in propor- 
tion to the degree in which each vespel was in fault (d ) ; apd if ^ 
having regard to all the circumstances of the case, it is not possible 
to establish different degrees of fault, the liability shall be apportioned 
equally (e). 

754. This rule clearly alters liabilities which existed before the 
Act. But it was desirable for the legislature also to decide whether 
the new rule should be allowed to create new liabilities, and as to 
this it appears that the rule is not to be construed as imposing any 
new liability upon a person from which he was previously exempted 
by any provision of law (/). 

765. In this rule, as often in statutes relating to the liability of 


Convention. “ Neffligenco is a negative word, and is Bomctimes iwed in 
popular language ox omissions a]ane, tliough in law it includes commissions 
OS Grul Y. Qeneral Iron Screw Collier Co, (1860), L. R. 1 C. P. 600, 

jier WiLLES, J., at p. 612; BlMi v. Birmingham Water Works Co. (1850), 
J1 Exch. 781, per ALDEiisoi(, JB., atp. 784. 

(a) “ Damage or loss is caused ... by the fault of two or more vessels.*' 
This appears to mean with regard to each vessel, paused through the 
navigation of the vessel by the fault of those in charge of her*’ ; compare 
Cwrrie v. M^Kmght, [1897] A, C. 97, per Lord Halsbury, L.C., at p. 101 
( “ The phrase that it must bo the fault of the ship itself is not a more 
figurative expression, but it imports, in my opinion, that the ship against 
wuich a maritime lieu for damages is claimed is the instrument of mis* 
chief, and that, in order to establish the liability of the ship itself to the 
maritime lien claimed, some act of navigation of the ship itself should 
either mediately or immediately be the cause of the damage *’) ; and ibid , 
per Lord Watson, at pp. 106, 107. See also The Vera Gniz (No. 2) (1884), 
9 P. D. 96, 101, C. A. {(lecided on tho Admiralty Court Act, 1861 (24 ^ 25 
Vici; c. 10), s. 7, “ damage done by a ship ”), per Bowen, L. J. (“ * Damage 
done by a ship * means done by those in chafgo of a ship, with tho ship 
as the noxious instrument **). As to the meaning of “ vessel,** seep. 374, 
amie, 

[h) This is only a figurative way of referring to the damage or loss caused 
to the peiBons interested in the vessels, tlioir cargo or freight, or pro- 
perty on board ( The Caimhahn, [1914] P. 25, j^l, C. A.). “ Damage or loss *’ 
caused to one or more of the vessels, clearly includes loss by the sinking of a 
vessel or damage which has to be repaired. It also includes salvage or other 
expenses, consequent on the fault ’* of the two or more vessels, which are 
recoverable at law by way of damages ** (Maritime Conventions Act, 1911 
(1 & 2 Geo. 5. cu 57), s. 1 (2) ). As to such other expenses, see p. 538, post 

(c) Freight** includes passage money and hire; see Maritime Conven* 

tions Aot, 1911 (1 2 Geo. 5, o. 57), s. 1 (2). 

(d) Ibid,, B. 1 (1). For examples of allotting liability in proportion 
to fault, see The EosaUa, [1912] P. 109 (60 per cent, and 40 per ceiit.); 
WJie Sargasso, [1012]P. 192 (two-thirds and one-third) ; The Barking (1912), 
Shiffing Oaeette, 20th April, 1912; The ^Oaimhahn, [1914] P. 25, 
0. A. (eoaal poi^ions) ; The Bravo (1013), 29 T. L. R. 122 (four-fifths 
and one-fifth). In this case the more successful party claimed that the 
costs shotild be divided in the same proportion, but Evans, P., declined, to 
lay down any strict rule, and said it would be best, apart from special 
oiroumstanqes, to ^here to the old practice in collision actions that each 
delinquent vessel, if she camo Into court either to mal^ an attaok or ,to 
repel an attack, should bear her own costs. 

(s) Maritiihe Oonventions Act, 1911 (1 & 2 Geo. 6, e. 67)»8. 1 (l)(a)s 
(f) Ibid., B. 1 (1) (c). 



thd vessel is personified i but the fauU of th4 Vese^t 
and the liability arising therefrom deem to mean the fault and the NsiQieiiM 
liability (h) of those interested in the vessel (i). It can hardly 
be doubted that for the purpose of determining liability under this P^dge. 
rule the expression those interested in the vessel,” when read 
into the rule, will include any persons, other than the ordinary 
owners^ who are responsible for the fault of the vessel, because in 
any case where, by virtue of any charter or demise or for any 
other reason, the owners are not responsible for the navigation and 
management of the vessel* references in the Act to “ the owners ” 
are to be taken to be references to the charterers or other persons 
for the time being so responsible (j). 

756. For this rule to apply, fault must be established on the Fault causing 
part of each vessel of such a nature as to cause the damage or danaagour 
loBB(^)t But there need not be negligent manceuvring by each 
vessel for both to be held in faults For instance, it will be sufficient 
if tlie impact is due to one vessel’s negligence, and the damage 
due to improper projection of the other vessel’s anchor (Z), if ite 
position could not reasonably have been seen beforehand on thep 
damaged vessel (m). 

767. Nothing in the rule renders any vessel liable for any loss Compuiwry 
or damage to which her fault has not contributed (?*). Where a pilotage, 
collision occurs owing to the fault of one vessel and the fault of the 
compulsory pilot in charge of the other vessel, it may be that the 
owners of the vessel in charge of the pilot will not be held liable to pay 
for any damages arising out of the collision, as they are not liable 
for the fault of the pilot (o) ; or it may be argued that the rule does 
not apply inasmuch as there is no fault on the part of their vessel. 

If it is hold that the rule does apply, then, just as the owners of 
this vessel would have been entitled before the Act to recover half 
their damages from the other vessel in such a case (a), so it seems 

[g) For Instance, in the Admiralty Court Act, 1801 (24 &; 25 Viet, 
c. 10), s.. 7 (damage done by any ship), and in the M. S. Amend- 
ment Act, 1862, B. 29 (now repealed) (the ship shall be deemed to be 
in fault). 

(h) Compare Murray V. Curri6 (1870), L. R. 6 C. P. 24, per Willes, J., 
at p. 27 (“ in ascertaining who is liable for the act of a wrong doer, you must 
iopk to the wrong-doer himself or to the first person m the ascending lino 
who is the employer and has control over the work ”). 

(t) The Cairnhahn, [1914] P. 25, 31, C. A. 

(j) Maritime Conventions Act, 1911 (1 & 2 Geo. 6, c. 57), s. 9 (4), 

(k) Just as before the Act a collision was only held to be the fault of 
both vessels, if each party was guilty of fault which caused the accident 
{Caysery. Carron Co. (1884), 9 App. Caa. 873, 881), though at that time 
a vessel might be deemed in fault for an infringement , of the Sea 
Regulations. 

(7) The Jlfuroarcf (1881), 6 P. D. 76, C. A. ; compare The Duhstauborougli, 

[1892] P. 363, n. ; The ScoHa (1890), 6 Asp. M. L. C. 6il - Theffaruet, 
ffB921 P. 361. 

(wi) The Menu Eoea, [1893] P. 23, 31. 

(n) Maritime Conventions Act, 1911 (1 & 9 Geo. 5, o. 57), s. 1 (1) (b). 

(o) This was so before the Act ; see The Sector (1868), 8 P. O. 2l8|, 225, 

0 A 

(a) The Sector^ eUpfa, 8t p. 228. 
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to follow that ill future &6y will be entitled to recover any larger (b) 
or smaller proportion according to the degree in which the other 
vessel is held in fault. 

758. In working out the division of loss under the rule, all 
the damages caused to the owner of each vessel which he has to 
share with the owner of the other vessel have first to be ascertained. 
These divisible damages include damage or loss caused to his vessel 
or her cargo or her freight, passage money or hire (c), and also any 
salvage or other expenses consequent on the fault of his vessel 
which have been recovered from him at law by way of damages (d). 
The divisible damages also include damages recovered in respect of 
loss of life or personal injuries, as an express right to recover 
contribution in such cases is given by the Act (e). 

When the divisible damages of the first owner have been thus 
ascertained, the liability of the second owner to make good his pro- 
portion of these first damages is only a provisional liability accord- 
ing to principles hitherto established, and it is not a debt due from 
him to the first owner (/). The divisible damages of the second 
owner must also be ascertained. Then the proportion of the first 
damages due from the second owner has to be set against the 
proportion of the second damages due from the first owner, and the 
smaller sum has to be deducted from the larger, and the balance is 
a debt duo from one owner to the other. There is only one liability, 


(b) Notwithstanding the provision that the Maritime Conventions Act, 
1011 (I & 2 Goo. 6, c. 67), 8. 1. shall not impose any liability upon any 
person from which he is exempted at the date of the Act ; see ibid., 

B. 1 (1) (C). 

(c) Ibid., 8. 1 (1), (2). 

(d) Ibid., s. 1 (2). It is noticeable that ** damages " in ibid, are 
not confined to damages which could be taken into consideration in the 
Admiralty Court; compare The Oirce, [1906] P. 1, 13. The words “ other 
expenses, consequent upon that fault, recoverable at law by way of 
damages ’’ may or may not be construed to exclude expenses, consequent 
upon the fault, which are not legally recoverable as damages ” ; for the 
maxim inclusio unius est exclueio alterius, on the one side, may be »6t 
against the principle that the purpose qf words of inclusion in a statutory 
definition is that the thing defined may have a more extended meaning ; 
compare Ex parte Ferguson (1871), L. It. 6 Q. B. 280, 291. llius if an • 
owner claims a right to include among his divisible damages money paid for 
compensation under the Workmen's Compensation Act, 1906 (6 £dw. 7, 
c. 68), or, a payment under a similar foreign Act (oompare The Circe, 
supra), he 'must show that this compensation comes within some head of 
damage coutemplated in the Act. Possibly such compensation may be 
held to be included, though not aptly, under dama^ ’* recovered 
gainst the owners of a vessel where ** loss of life or “ personal 
injuries " are suffered by any person on board etc. (Maritime Conventions 
Jifit, 1911 (1 8c 2 Geo. 5, c. 57), s. 3 (1) ) ; or it is arguable that the words 
in ibid^f s. 1 (1), ** damage or loss to a vessel,” are to be taken as covering 
all exposes to the owner of the vessel thus arising and so include each 
compensation ; see also the proviso to ibid,, s. 3 (1). As to cases where 
by the fault of two vessels a collision is oau^ between one of them aqd 

a third innocent vessel, see p. 622, post 

<«) Maritime Conventions Act, 1911 (1 & 2 Geo. 6, c. 57), s. 3 (1). 

(/) So the second owner could not recover this sum ftom his insuTecs ' 
under l^e rimnfng-down clause (London Sieamsh^ Ownors' InsumM 
OOk V. Granvj^n SioatMiMp Co, (1890), 24 Q. B. D. 068). 



Faat XI.— CozxiBiom. 


and tliere can be only ond payment ( 7 ). Tbtu in the simple ease ol 8aat.s, , 
both vessels to blame, and each being condemned in half damages, Nei^lgMioe 
the owner who has suffered the <nreater damages is entitled to Ounhtf 
receive from the second owner 1 ali those damages, less half the 
damages which the second owner has sustained (/t). 

, 769, Either owner can proceed to limit his liability (t), and pay 
into court the sum due from him in case of such limitation. And i>abllffy, 
in this case the owner of the vessel who is entitled to receive the 
larger contribution towards his damages, and to whom therefore a 
balance is due, can prove against the fund for the amount of the 
balance (k). 

760. Where more than two vessels have been in collision, and More than 
they have all been in fault, the liability to make good tho damage 
or loss will be distributed among them in proportion to the degree *“ 
in which each vessel was in fault (1). Thus, when a tug, tow and Tug and tow 
third vessel are all in fault for a collision between any two of them, 
each vessel must bo allottod its own proportion of the damages (m). 

It may be a great disadvantage to one vessel in such a case to 
allow judgment to go by default in an action by one of the 
others (n). 


761, Where by the fault of two vessels a collision is caused ihiid 

between one of them and a third innocent vessel, the new rule of mnciveiit 
_ 


(g) London Steamship Owners* Insurance Co. v. Qrampian Steamship Co. 
(1890), 24 Q. B. D. 003, 607. 

(h) Stoomvaart M natsthappy Nedetland v. Peninsular and Oriental Steam 
Navigation Co. (1882), 7 App. Cas. 795. The text states what the 
law was before the Act came into operation. The old law depended on 
Stoomvaart Maatschappy Nederland v. Peninsular and OrienUl Steam Navi- 
gation Co , supra, which decided that the result of the Admiralty Court 
rule of division of loss was only one liability, and not cross liabilities. 
This decision was based on the proper form of the decree in the Admiralty 
Court in case of division of loss, and on tho Admiralty procedure which 
brought about tho same result as if the whole controversy was dealt with 
in one proceeding. Bui under the Act division of loss turns on the new 
rule, which is not a mere development of Bntish law, but springs from a 
Convention between nations. It is arguable, therotore, that the whole 
principle of division of loss is changed, and that individual liabilities ore 
imposed on the owners of the several vessels even as regards one another. 
It is doubtful for many reasons it this argument can succeed, but if it 
does, the foundation of the Admiralty Court division of loss for the last 
thirty years will be taken away. 

(i) Under M. S. Act, 1894, s. 603; see Maritime Conventions Act» 
1911 (1 & 2 Geo. 6, 0 . 57), s. 1 (1) (o). 

(jb) Stoomvaart Maatschappy Nederland v. Peninsular and Orienial Steam 


Navigation Co., supra, 

(1) Maritime Conventions Act, 1911 (1 & 2 Geo. 5, o. 67), s. 1 (1), 

(f») Thus avoiding the inequalities before the Act as between tshe owners 
of the tug and tow arising from the owners of the tow being usually more 
substantial shipowners, and therefore being called on to pay tho balance of 
damages due to the owners of the third vessel, and bein^ prevented from 
nscovering contribution from the owners of the tug owing to the rule of 
no contribution between tortfeasors ; compare The Englishman and The 
AustraUa^ [1694] P. 239 ; [1696] P. 212 ; see also The Harvest Home, [1906] 
F. 177, C. A. 

(n) AS it was sometimes before the Act; see The Morgengry and The 
Btaekcoch, [1900] P. L 
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diviBion of liability (o) does not direQtl^(j7) apply to an action by 
the owners of the innooent vessel against either or both of the 
wrong-doing vessels, and the plaintiffs are entitled to judgment 
against either or both of the wrong-doing vessels for the full amount 
of their damages {q), 

762. As regards cargo on one vessel damaged by a collision with 
another vessel by the fault of both of them, it has not yet been 
decided whether the cargo owner is entitled to recover in full his 
damages from the o\\ nor of the other vessol in fault (r). Similarly 
it has not yet l^en decided whether he is entitled to recover in full 
against the owner of the vessel carrying his cargo, but any right of 
recovery against such owner is qualified by the contract of carriage 
contained, for instance, in the charterparty or bill of lading (*). 

763. It lias not yet been decided whether the right of a passenger 
in similar circumstances to recover his passage money {t\ and 
his right of action for damage or loss of luggage (w), against the 
owner of the other vessel is limited by the Act As regards a cabin 
passenger, his right to recover from the owner of the vessel by 
which he is sailing is qualified by hia contiact ticket (a). 

(o) Maritime Conventions Act, 1911 (1 & 2 Ceo, 6, c. 57), s. 1 (1). 

(p) As to the application ot the new inle as to the division between the 
owners of tlie two wrong-doing vessels ot tlie damages so recovered against 
one of the wrong doing vessels, see pp 523, 52<i, ponL 

(q) See The Caiinbahn (1912), 29 T, L II. 60, whore in an action by 
an innocent tow which litid been damaged owing to the joint negligence 
of her tug and a third vessel, both oi which were found to blame in 
equal degrees, judgment was eiileied against both, and owners of the 
tow recovered their damages m full against the owners of the third 
vessel. The same rule existed before ibe Act ; see 8 8, Devonshire 
(Owners) v. Barge Leslie (Owners), [1912] A. C. 634. It appears that, 
according to art. 4 oi the Collision Convention between the contracting 
states, it was provided that even to innocent third parlies a vessel was 
only to be liable in proportion to the degree in which she was in fault; 
see Koscoe and Eobertson’s Maritime Conventions Act, 1011, p. 8. The 
Maritime Conventions Act, 1911 (1 & 2 Cteo, 5, c. 57), was passed to 
enable this Convention to be cariied into effect (see the title of the Act/ ; 
but in the above respect it appeai-s ,.iiot to have done so. In The 
iJaimbahn, supra, the only collision was between the innocent vessel and 
one of the wrong*domg vessels ; but it may be inferred that the same rule 
would have applied if this collision had boon the result ot a oollision 
between the two wrong-doing vessels: as to the law on this point before 
the Act, se^ The Franlctand, [1901] P. 161. 

(r) The question .whether this is so or not under the Maritime Con- 
ventions Act, 1911 (1 & 2 Geo. 5, c. 67), s. 1 (1), was argued m The Vwona 
(1913), Bth DecemDer, m the Admiralty Division, m which judgment 
IS as yet reserved. Before the Act, in such an action the cargo 
owner could only reeover half damages (8.8. Tongariro (Owners of Oargo) 

Drumlanrig (Owners), The Drumlanrig, [1911] A. C. 16), even if 
both vessels belonged to the same owners (Ohartered Merca/nHle Bank 
gf IMia v. Netherlands India Steam Navigation Co. (1883), 10 Q. B. D. 
62lsO. A.). 

($) MsJitime Conventions Act, 1911 (1 & 2 Geo. 6, o. 67), s, 1 (1) (o)^^ 
as to the law on this point before the Act, compare Bumess db Sons v. 
Fersian duff Steamship Co., The Bushire (1886), 6 Asp. M, L* C. 416. 

(0 Maritime Conventions Act, 1011 (1 6c 2 Geo. 5, o. 67), s. 1 (1), (2). 

(«) IM.p a. I (1), any prop^y on board.’* 

{a) Ibid., s. 1 (1) (o). The Bofl^ of Trade form (No, 729 of the year 
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7W. Before the Act, v^hen any person on board a Vessel fltiffefed ^ 

loss of life in a oollision owing to the fault of that vessel and of any 
other vessel, an action in personum could be bronght under Lord 
Campbeirs Act (5) by the executor for the benefit of the patent, 
spouse and child of such person against the owners of either vesse), Lo6b of life 
subject to any defences, to recover damages for the injury restilting perBowl 
to them from the death of such person ; and in case of personal 
injuries the person could bring his own action in penonam (c). 

But under the Act such actions may now also be brought in rem (d). 

In such an action the liability of the owners of each vessel in fault 
is both joint and several so that the action maybe brought 
against the owners of either (/) or both vessels (^), and full damages 
can be recovered from the owners of either vessel, but the owners 
of either vessel can limit their liability (/z). If the action is brought 
against the owners of the vessel on which the person was, they can 
rely on any defence open to them, such as conditions in a contract 
or common employment (z). 

765 . When damages for loss of life or personal injuries have Eight of 
been recovered against the owners of one vessel, they are entitled contnbution 
to recover by way of contribution from the owners of the other 
vessel the excess by which the damages exceed the proportion in 
which their own vessel was in fault ; and for this purpose of 
recovery over, the owners of the vessel have the same rights and 
powers as the original plaintiffs have under the Act (Jr); so it 
appears that they could, as if they were the original plaintiffs, bring 
an action against the owners of the other vessel and thus recover a 
proper amount of the claim. But these rights give the owners no 
power to recover against the other owners any amount which could 
not by reason of any statutory or contractual limitation of, ot 
exemption from liability, or which could not for any other reason 

1894), of steerage passenger's contract ticket, which must be given to 
steerage passengers in certain cases, contains no exception of negligence, 
and does not admit of any such exception being added {O'Brien v. Oceans 
Sleam Namgation Co. (1013), 29 T. L. R. 629; affirmed (1914), Times, 
loth February, 0. A-). 

(h) Fatal Accidents Act, 1846 (9 & 10 Viot. c. 93). 

(o) If it was shown that the owners of a ship were piobably liable to 
pay damages for fatal or other personal injuries sustained on, in, or about 
the ship, and that none of the owneis resided in the United Kingdom, the 
ship could be detained until security to abide the event of the action had 
been given; see Shipowners’ Negligence (Remedies) Act, 1906 (6 Edw. 7, 
c. 10). 

(d) An action for loss of life could not be brought tn rem before the Act; 
see The Vera Cruz (No. 2) (1884), 9 P. D, 96, C. A. 

(e) Maritime Conventions Act, 1911 (1 & 2 Ceo. 6, o. 67), a. 2. 

(/) Before the Act an action in respect of the death of an innooent person 
on board a vessel, owing to a oolli»on for which this vessel and another 
vessel were in fault, could be brought against the owner of the other vessel, 
in which full damages could be recovered ; see MiUe v. Armstrong, The 
(1888), 13 App. Cas. 1. 

(o) Or more vessels, if more than two are concerned. 

(a) Maritime Conventions Act, 1911 (1 ds 2 Geo. 6,c. 57), s. 2, provibo. 

(i) Ibid. ; compare Hedley v, FMcney A Shne Sietmeihip Co., [1894} A. C» 

222 (common employment). 

(k) Maritime Conventions Act, 1011 (1 & 2 Goo. 5, o. 57), s. 8. 



624 


Smrpwo ANi> NAVioAtioir. 


Boot. 3. 
Ne^ilgence 
Q»Iu1d(( 
Bunacfe. 


Jilmitaiion of 
time oC 
action. 


Application 
of Act. 


have been recovered ia the first instanoe as damages by the persons 
entitled to sue therefor (2). When by the fault of two vessels a 
collision is caused between one of them and a third innocent vesself 
the owner of one of the two vessels in fault, who has been compelled 
to pay damages in fall to the innocent vessel, can recover against 
the owner of the other vessel in fault a proportion not only of the 
damage to his own vessel, but also of the damages whieh he W 
paid to the owner of the innocent vessel (m), but he cannot recover 
any proportion of the costs of unsuccessfully disputing his liability 
to the owner of the innocent vessel (ii). 

766 . In case of damage or loss caused to a vessel, her cargo ot 
freight, or any property on board, or in case of damages for loss of 
life or personal injury suffered by any person on board a vessel, 
owing to a collision caused by the fault of one or more other vessels, 
as a rule no action is maintainable against the other vessels or 
their owners, unless proceedings are commenced within two (o) 
years from the date when the damage or loss or injury was 
caused (p). In such cases of collision, no action as a rule is main- 
tainable by the owners of one vessel in fault to enforce, against 
the owners of another vessel in tault, any contribution in respect 
of an overpaid proportion of any damages for loss of life or personal 
injuries, unless proceedings are commenced within one year from 
the date of payment (q). The court has power in certain circum- 
stances to extend the tim6(0- 

767 . The Act applies throughout His Majesty’s dominions fs), 


(l) Maritime Conventions Act, 1011 (1 & 2 Geo. 5, c. 57), s. 3(1), provibo. 

(m) The Cairnhahn, [1914] P. .25, C. A. As to the law of no contiibu- 
tion between toitleasors. applying befoie the Act, see The Avon and 
Thomas Joltffe, [1891] P. 7 ; The SlormcocJc (1885), 5 Asn. M. L. C. 470. 

{n) The Caimhahn (No 2) (1013), 29 T. L. R. 669; affirmed (1913), 6th 
December, C. A. 

(o) Maritime Conventions Act, 1911 (1 &; 2 Geo. 5, c. 57), s. 8 ; see The 
Cambric (1912), 29 T. L. R. 69 (application to the court under that 
provision to extend tho time for bringing the action granted). 

(p) In oases of loss of life and personal injuries before the Maritime 
ronventions Act, 1911 (1 & 2 Gep. 5, d. 57), actions for loss ot Hie under 
Lord Campbeirs Act had to be ooinmenoed within twelve calendar months 
after the death of the perspn ; see Fatal Accidents Act, 1846 (9 & 10 Viot. 
c. 93), 8 . 3. In The Calijih, [1912] P. 213, it was decided that an action 
in rem, for damages for loss of life arising out of a collision caused by 
the fault of defendants’ vessel, is now maintainable within two years 
from the date when* the loss ot life was caused. As regaids proceedings 
tor compensation for injury by accident arisinj^ out of a cmHsion, the 
limitation of time in the Workmen’s Compensation Act, 1906 (6 £dw. 7, 
c. 68), B. 2, is six months ; but it is perhaps doubtful whether such 
compensation ia included in the divisible damages ; see note (d), p 520, 
outs, A workman on board a ship may (Macbeth db Oo. v. OhUlett, [1910] 
A. C. 220) bring an action against the shipowners under the Employers’ 
Liability Act, 1680 (43 & 44 Viet c. 42), under which Act the limit 
prescribed is six months from the accident causing injury, or twelve 
months from the death ; see ibid,, s. 4. 

(g) Maritime Conventions Act, 1911 (1 & 2 Geo. 5, c. 57), s. 8. 

(r) Ibid*, proviso ; see The Cambric, supra, 

(s) And to>ifeiritories under his protection, and Cyprns (Maritime 
Cpoventiona A^t, 1911 (1 & 2 Geo. 5, o. 57), s. 9 (1) ). 
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except the self-gOTeroiug domimo&e (t). Th^ AppUee 

Oftsee begun on or since the IdthiDeoember, 1911, end mtere^ed ine 

an; court having jurisdiction over such a case, and in vhatevtf 

waters the damage or loss in question was caused (nX ^ fas alt 

the provisions of the Act are kx fori, the; seem to be applicable to 

all vessels which submit t ) the jurisdiction of the oonrt, possibly ’ * 

including His Majesty’s ships (2>). 

Sect. 4. — General Incidence and Extent of Liability, 

Sub-Sbot. 1 . — Parties Liable. 

(i.) Jn General. 

768. The person who causes a ship to collide and do damage by Geneml 
any negligent act or omission is liable for the damage caused by 

that negligent act or omission (c). 

769. There is a presumption that the owner of the ship is liable Liabilieyof 
for the damage caused by the negligence of those on board the ship, owner, 
but the presumption may be rebutted by the owner showing that 

the negligence was not the negligence of his servant or agents for 
instance that it was the negligence of a compulsory pilot, or that 
the act done was not done in the course of the servant’s duty (d). 

770. The liability of the owner as a rule, in admiralty as at Liability to 
common law, rests on his responsibility for the acts of his servants 

(t) Namely, Canada, Australia, New Zealand, South Africa, and New- 
foundland; see Maritime Coiiveiitions Act, 1911 (I & 2 Geo. 5, o. 67), 

B. 9 (1). The Act has been sent to the self-^overmnK dominions, andtiiey 
have been invited to adheze to the Conventions and to pass legi^ation on 
the lilies ot the Act. Tho Commonwealth of Austraha has expressed its 
intention of adheiing to tho Conventions 

(a) Ibid., 8. 0 (2), (3) 

(b) Though the Act, being constiued as one with the M. S. Acts, 1894— 

1007, seems not to apply otlierwiae to Hie Majesty’s ships ; see M. S. Act, 

1894, 8. 741. 

(o) Stort V. ClemenU (1792), Peake, 144 (pilot, defendant, escaped 
liability) ; Nicholson v. Mowncey cmd Symea (1812), 15 East, 384 (captain 
of Ills Majesty’s ship held not liable for negligence of lieutenant) ; Lawson 
V. Dumlin (1850), 9 C. B. 64 (pilot, defendant, held liable); Smith v. Voss 
(1867), 2 H. ^ N. 87 (pilot, deWdant, held liable). 

(d) Joyce v. Capel U^^S), 8 C. &. P. 370 (bargeman is primd facie a 
servant of the owners) ; The Druid (1842), 1 Wm. Bob. 391 (owners held 
not responsible for violent detention of, and wiKul damage to, a vessel by 
their tug-master) ; The Ida (1860), Lush. 6 (owners would not be 
tesponsible tor damage done by a vessel which has been quiteunwarxantably 
cut adrift by the master of their vessel) ; Bibbs v. (1866), L. B. 1 
Q. B. 634 (the registered owner of a ship is pniad/ocM lUlibSe for the negli- 
gence of the shii^eeper while the ship is laid up) ; Pmser v. CMd^erUon 
0 Q. B. Jj. 93, 98 (a person wrongly registered as managHig owner 
IS not necessarily held out as agent of a registered owner of shares in a 
ship) ; Smith v. Bailey, [1891] 2 Q.B 403, C. A. (owner of locomotive held 
^ot liable for negligent management by bailee on a highway ) ; 

M^Knight, [1897] A. C. 07, 107 (to render a ship liable to a marituna lien 
to damage, the i^ip itself must be the instruniMt which causes the 
damage). As to the efleet of the Pilotage Act, 1918 {86 e 3 Geo« lll)» 
on the liability ot a shipowner to negOgenee of a compulsory ^^^see 
note ( 0 ), p. 629, post. 
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and agents, and doea not depend on the o^rnerehip of the vessel («); 
though in some cades the legislatnre has imposed a liability <^b 
the owner of a ship for damage done by it, even though the dainage 
is caused by the negligence of some person who is not the servant 
or agent of the owiier(/). 

771 . The master is liable for damage arising from his own 
negligence or breach of contract made with the owner of cargo 
shipped on his vessel ; but he is not liable for the damage done by 
an act of the crew or of the pilot, whether done in the course of 
their duty to the shipowner or not, unless ordered by him (g). 

(ii.) In Case of Chartered Ship, 

772 . If a vessel while on charter collides with another vessel 
and causes damage, the question whether the charterer of the vessel 
or the owner is liable depends upon whether the person guilty of 
the negligence which caused the collision is the servant or agent of 
the charterer or of the owner. 

This question can Only be answered by considering the terms of 
the agreement made between the parties. Generally, if the char- 
terer pays and appoints the crew, he is liable for their negligence ; 
if the owner pays and appoints them, he is liable Qi). The ratio 

(e) Hihba v. Boss (1860), L. R. 1 Q. B. 634 ; Biver Wear Convmuaiomrs 
V Adamson (1877), 2 App. Cas. 743, 761 (at common law the owner would 
not be liable merely because he was the owner or without showing that 
those navigating the vessel were his servants) ; Simpson v. Thomson 
(1877), 3 App. Cas. 270, 293 (tke owner of a ship is liable to an aotion for 
damage, not because he is the owner, but because he is the master of the 
captain and crew, whose negligence in the course of their employment 
occasioned the damage). 

(/) Harbours, Docks, and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27), 
68. 74, 76; for cases thereon, see Dennis v. Tovell (1872), L. R. 6 Q. B. 
10 ; The Merle (1874), 2 Asp. M. L. C. 402 ; Biver Wear Commissioners v. 
Adamson (1877), 2 App. Cas. 743. 

(y) Stort V. Clements (1792), Peake, 144; M* Maims Crichett 

1 East, 106; Bowcher Noidstrom (1809), 1 Taunt. 608 (master not 
liable for wilful injury to another ship done by one of his crew with- 
out his privity or direction, but by ord* of the pilot) ; Aldrich v. Simmons 
(1816), 1 StaiK. 214 (the captain cannot be responsible to the owner for 
the misconduct of the pilot) ; Blaikier. Stemhtidge (1869), 6 C. B. (n. s.) 
894 (a stevedore appointed by the charterer, but paid by and acting 
under the master’s orders, held not to be the servant or agent of the 
master sofas to render him responsible; the liabilities of the master in 
such oases fully ceUsidered) ; Ofdcley v. Speedy (1879), 4 Asp. M. L. C. 
134 (with a compulsory pilot in oho^, a master was held not criminally 
liable for a bifeaen of the regulations in the absence of proof that he wrong- 
fhlly interfered with the navigation). 

Ya) BcoU V. Seoit (1818), 2 Stark. 438 (semhle : owner of barge is not 
Hawe for the n^ligd&ce of servants of another person to who/m he iMus l^t 
it) ; • tenton y. (Mp of Dublin Steam Packet Co. ( 1838h 8 Ad. & £1. 835 (where 
the ow^MTB kept their own crew on board and were to keep the vessel in good 
'orders ttiey were held liable for the crew’s negligence, though the crew wei^ 

be pain by the chiMerer) ; Dalyell v. Tyter (1868), £. B. He £. 899 (a 
basseuger mo had contracted for a passage With the i^see of a ferry, 
held entitled to recover from the owners of a tu^, hired, by the lessee for 
om day^ for iWsuy arish^ from deghgence of the tug’s chew) ; Eodgldnaon 
4e (1857), 2 C. B. (N. s.) 416 (eemble : the ownor of a transport hired 



dedd/^ndim cAeea in which vesaela in tihe ha^ida of ob^rtexfixft h»i«) 
h«en held liable in actions in rm is th^t ch^ter^ luy 
oonsidered as pro bde vice owners (i). 

(iii.) In Case of a Vessel in Tow» 

773. In case of a collision between a tug and her tow causing 
damage, a liability arises in favour of the one and against the other, 
if the collision is due to the other not fulfilling her duties under the 
contract of towage. In the absence of agreement to the contrftry, 
there is in a contract of towage an implied warranty by the owners 
of the tug that she is fit for her service (/() ; and it is also implied that 
her crew, tackle, and equipment shall be equal to the work to be 
accomplished in weather and other circumstances reasonably to be 
expected, and that reasonable skill, care, and energy shall be'shown 
in accomplishing the work(Z), and that neither shall negligently 
create unnecessary risk to the other or increase any risk incidental 
to the service (/a). The tug owners are not responsible if the towing 
becomes impossible through no fault of theirs (/i) ; nor can they 
recover compensation from the owners of the tow for dafnage 
incurred by the tug owing to dangerous circumstances without mis- 
conduct of the tow (o). The owners of the tow are liable for damage 
arising to the tug from improper orders of the tow, for instance to 
get connexion (^), if there is no contributory negligence of the 
tug(g'). 



OoUfaion of 
tug and tow. 


774. In case of a collision with a third vessel, the owners of the coiliBion with 
tug and the tow are of course responsible for damage caused by the a third vessel, 
negligent navigation (r) of their respective vessels. The owners of 


by the Governmont for wai is not responsible for damage done to another 
transport of the same expedition resulting from the master's obedience to 
the order of the commanding offloer); Boumwoll Manvfa>ctur von Carl 
Scheihler v. Furness, [1893] A. C. 8; and as to when a charterparty 
amounts to a demise of the ship, see, further* pp. 85, 86* ante. 

(t) The Leminqton (1874), 2 Asp M. L. C. 475 (chartered vessel held 
liable in action in rem for coUision, as the crew were the servants of the 


charterers, who were pro hac vice owners) ; The Tasmania (1888), 13 P. D. 
110 (a chartered tug held not liable in action in rem for coUision with her 
tow, as charterers had contracted with the owners of the tow to be free 
from liability). 

(h) The West Cock, [1911]P. 208, 217, C. A. ; The MwrichalSuchet, [1911] 
P, 1, 12 ; The Undaunted (1886), 11 P. D. 46 ; but compare Bobertson V. 
4fnasson Tug and Lighterage Co. (1881), 4 Asp. I*. C. 496, C. A. (where 
a master mariner contracted with a company to take a specific tug ^nd 
Wges to South America, it was held that there was no implied warranty 
comuanv that the tug was reasonably efficient for the purpose). 


(Z) The Marechal Suchet, supra ; The Baoeri Di^on (1879), d P. D. 121 ; 
compare Preston Corporation v. Btomstad, The Batata** p$08] ^ C. 513 
(harbonr authority undertook to tow a number of vessels up a Wal river 
with ^ed tugs). 

(w) The JwHa (1861), liush. 224, P. C., per Ijord Kikqsdown, at p. 231. 
- (n) The Mariohal Suchet, supra. 

(o) The Julia, supra. 

ip) Ibid. 

( 5 [) See, further, p. 491, ante, 

(r) As to negligence causing damage, s^e pp. 499^ ante ; aim aa 8^ 
' the Sea Regulations, pp. 373 et seq , ante. 
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the tow aj(e also responsible to third parties for the negligence of tb9 
tug» when the relation of master and servant in fact exists between 
those in charge of the tug and the owners of the tow (t) ; or when* 
which appears to aniount to the same thing, though the motive 
power is in the tug, the governing power is in the tow (0- Unless 
tlids relation is established, the owners of the tow are not responsible 
for the negligence of the tug (a). The owners of the tow, therefore, 
are not liable when the master and crew of the tug are not their 
servants, but the tug is in the position of an independent con- 
tractor (6) ; nOr are they liable even when the tow has been con- 
trolling the tug, if the tug acts so suddenly as to prevent the tow 
from controlling her, unless the sudden action arises out of the 
previous control (c). 

776. No general rule can be laid down as to when the crew of 
the tug are the servants of the owners of the tow, but it depends on 
circumstances (d). In the case of sea-going ships in tow, the whole 
direction as a rule is in the hands of the persons navigating the 
tow, to avoid divided command and because the officers of the tow 
are of a higher class than those on the tug (e ) ; and the master 
and crew of the tug are there for navigating purposes in the position 
of servants of the owners of the tow, so that the owners of the tow 


(«) The Quickstep (1890), 15 P. D. 190, 199 ; 8 S. Devonshire (Owners) 
V. Barge Lckhe (Owners), [1912] A. C. 634. 

(i) Union Steamship Co.y. **Aracan'* (Owners), The American" and 
The Syria" (1874), L R. 6 P. C 127, 132; Stevens v. Qouiley, The 
Cleadon (1860), 14 Moo P. C. C. 92, 97. 

(а) Befoie the case of Union Steamship Co v ** Aracm" (Owners), The 
American" and The Sytia," su^a, wmoh hold that when the tug had 

the governing power the tow could not be deemed liable for her negligence, 
it was sometimes considered that the owners of the tow were to be hold 
responsible for the negligence of the tug m all cases (compare The 
Ticonderoga (1867), Sw. 215) ; and this seems to have been based on the 
doctrine that the relation of master and servant nccessaiily existed 
between the tug and tow as regards thud parties as a matter of law 
(compare The Sxnquasi (1880), 5 P. D. 241, 244), or on views of expediency 
(compare The Quickstep, supra, at p. 199). This doctrine, in the form of 
constructive negligence or otherwise, hfa been pressed in arguments until 
the present time (compare Devonshire (Owners) v. Barge Leslie (Owners), 
supra), rehance being usually placed on some general assertion in judicial 
deoisions that the tow is for some purposes identified with the tug (com- 
pare Union Steamship Co. v. ^'Aracan" (Owners), The •* American*^ and 
The ^•Sym," supra, at p. 1^2), and on the fact that in their steering 
and for some other purposes of navigation the tug and tow are to 
bo regarded to some extent as one vessel (compare TAc Seaoombe, The 
Devonshire, P, 21, 49, C, A.). But The Ticonderoga, supra, and 

The Singuasi,^ supra, in so far as tliey purported to estabhsh the liability 
above stated, are no longer law ; and doctrines to a similar effect are 
discredited. See also The Englishman and The Australia, [1894] 
P«^I9, where the liability of the tow was founded partly on the doctrine 
of iosutification ; but the decision in tliis case is no longer law owing to 
the Mantime Conventions Act, 1911 (1 & 2 Goo 5, c. 67), s. 1 ; see 
pp. 516 St seq , ante. ^ 

[б) The l^aeomhe. The Devonshire, si^a, at p. 49. 

( 0 ) The^iphe (1888), 13 P, D. 56. The Sinquasi, supra, cannot now be 
considered Iqy^uthoril^ to the contrary, 

' I) JHie Qw^tep, supra, at p. 200, 

" The Siw, supra, at p. 5?, 
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are respoiiBifole for their oegligenoe (/). Bat even in the ease ot Moi. i, 
ships at sea the tow is not to blame it the governing power is tieiMid' 
wholly .in^ the veesel towing ( 9 ); and in riyers and inland wateirs« loiMtece 
where a tug is towing a single barge or other like craft, the naviga- 
tion is often in the hands of the tag, and still more so when towing 
a group of such craft ; so that in such cases the tow is not respon* 
sible for the tug’s negligence (k). 


776. When the compulsory pilot of the tow is alone in fault lor Compuiwij 
the collision, the owners neither of the tug (t) nor the tow (Jc) are P'*®* ***■ 
liable. But though the tow is in charge of a compulsory pilot, 
the tug cannot on this ground escape liability for her own 
negligence ( 2 ). 


777 . Although the tug is a volunteer, the owners of the tow will Volunteer 
be liable for a collision due to the tug being too weak, if they choose 
to accept her services (m). 


778. In cases where damage or loss is caused by a collision Division of 
between a third vessel and a tug or tow by the fault of the third 
vessel and the tug or tow or both of them, the liability to make good 
the damage or loss is in proportion to the degree in whicli each 
vessel is in fault (n). 


(iv.) In Case of Oornpuhory Pilotage^ 


779 . When a collision is occasioned by the fault of a compulsory When 
pilot who is in charge of a ship, the shipowner is not (o) liable 


(/) Tlie Seacomhey The Devonehirey [1012] P. 21, 49, C. A. ; compare 
M'Cowan v. Batne, The “ NiohCy" [1891] A. C. 401, 407 ; Smith v. St, 
Lawrence Tow Boat Co, (1873), L Jl. 5 P. C. 308. 

(0) Union Steamship Co. v ^^Amcan'*' (Owncirb)y The ** American** and 
The “ Syria** (1874), L. R. 6 P. C 127. 

(h) Compare S 8. Devonshbe {Owners) v. Barge Leslie (Owners), [1912] 
A. C. 634 ; The W, II. 2Io. 1 and The Knight Ennnt, [1910] P. 199, 0. A. ; 
affirmed, [1911] A. C. 30. 

(1) The Duke of Sussex (1841), 1 Wm. Rob. 270, As to the effect of the 
Pilotage Act, 1913 (2 & 3 Geo. 6, o. 31), on the liability of a shipowner for 
negligence of a compulsory pilot, see note (o), infra. 

(k) Marshall v 3zomn, The Ocean Wave** (1870), L. R. 3 P. C. 206. 

(l) The Mary (1879), 5 P. D. 14 ; Spaight v. Tedcattle (1881), 6 App. Cas, 

217. 

(m) The Belgic (1875), 2 P. D. 67. n., 69, n. 

(n) Maritime Conventions Act, 1911 (1 & 2 Geo. 5, o. 57), s. 1 (1) ; see 
The Oaimhahn (1912), 29 T. L. R. 60. Before this Act au innocent tow, 
damaged by collision with a thiid vessel by the fault of the tug and third 
vessoC could recover in full against the third vessel (see The Seaeamhe, 
The Devonshire, supra), and was not limited to recovering half damages, 
as in the case of fault of her compulsory pilot (The Hector (1883), ^P. D* 

218, C. A.). 

(o) After the 1st January, 1918, by the Pilotage Act, 1913 (2ds3 Geo. 6, 
0 . 31), 8. 16 (1), notwithstanding an^hing in any pnblio or local Act, the 
owHer or master of a vessel navigating in circumstances in which pilota^ 
is compulsory will be answerable for any loss or damage caused by the 
vessel or by any fault of the navigation of the vessel in the same manner 
as he Would if pilotage were not compulsory: by Ibid., s. 15(2), the 
operation of this provision is deferred until the 1st Jantiary, 1918, driefiioh 
earlier date as His Majesty may Ax by Order in Council. 
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6BOT.4. fgr the damage caused by the QoUision (p). In such a caB9 

general pilot is responsible for the damage done, but if be is a licensed 

Incidence pilot, who has given a proper bond! he is not liable fqr neglect or 
f beyond the penalty of the bond and the amount payable 

Uabmtv account of pilotage in respect of the voyage in which ho was 
engaged when he became so liable (g). 

Pilot’s In order that the owner may escape liability for a collision on 

liability. ground that his vessel was in charge of a compulsory pilot he 

® qualified pilot was in charge of the vessel, that 
the charge was compulsory, and that the fault which occasioned the 
collision was that of the pilot. When the shipowner has shown, 
that prirnd facie the cause of the collision was the fault of a qualified 
compulsory pilot, the burden is shifted ; and the plaintiff, in order 
to makq out bis case, must show that the defendant's servants 
also were negligent (r). 

It is the pilot’s duty to navigate the ship, and his duty, there- 
fore, to decide when she shall get under way (s). It is his duty to 
give the orders to the helm (t), and if in tow of a tug to direct 

(p) M. S. Act, 1894, 6. 633. This provisioa is only declaratory of tho 
common law {The Maria (1830), 1 Wm. Rob. 96; The Annapolis (1861), 
Lush. 296 ; The Halley (1868), L. R. 2 P. C. 103 (owners of vessel not liable 
for fault of compulsory pilot by English law, though so liable by law of 
foreign country) ; General Steam Navigation Co. v. Bntish and Colonial 
Steam Navigation Co. (1869), L. R. 4 Exch. 238, Ex. Cb. (owners not liable 
where pilot was compulsorily employed for the distiict, though not at 
the place of ooJhsion) ; 2^he Charlton (1895), 8 Asp. M. L. C. 29, C. A.; 
The Hector (1883), 8 P. D. 218, 222, 0. A. (collision due to fault of 
first vessel and fault of compulsory pilot on second vessel: owners of 
second vessel could recover half their damages from the other owners) ; 
The Sussex, [1904] P. 236 (failure to stay by and render assistance) ). As 
to the liability of a shipowner^ under tho Pilotage Act, 1913 (2 & 3 Goo. 6, 
c. 31), s. 13, when that provision comes into force, and as to the repeal of 
the M. S. Act, 1894, s. 633, thereby, see p. 611, post. 

(q) Pilotage Act, 1913 (2 &; 3 Geo. 5, c. 31), s. 36; and see p. 605, 
vosi ! compare Greenock Towing Co. v. Hardie (1901), 4 F. (Ct. of Seas.) 
215, 217 ; Mersey Docks and Harbour Board v. Turner, The Zeta,"' 
[1893] A. C. 468 ; B. v. Judge of City of London Court, [1892] 1 Q. B. 273, 
0. A. ; The Octavia Stella (1887), 6 Asp. M. L. C. 182. As to a pilotage 
authority not being liable m respect ot any act or default of a pilot, see 
Pilotage Act, 1913 (2 & 3 Geo. .6, c. 31), s. 19 ; p. 601, post. 

(r) Clyde Navigation Co. v. Barclay (1876), 1 App. Cas. 700 ; The Indue 
(1886), 12 P. D. 46, C. A^ (owners held liable where pilot^s order to helm 
was in fact not carried out, and the machinery, which was said to be out 
of orderi acted well before and afterwards) ; The ** Velasquez '' (1867), L. R. 

1 P. C. 494 (if the crew and £he pilot combine consciously to put forward a 
false case, the owners fail to snow that the fault was exclusively that of 
the pilot); The Benmohr (1904), 52 W R. 686. If neither side calls 
the pilot as a witness, the court may do so; see The Cardiff, [1909] Pt 
183. 

« ( 4 ) The PeerUee (1860), Lush* 30. Jt is tho pilot's duty to take the 

assistance of a tug in getting under way if necessary {Prowee v, European 
(md A^^rioan Steam Shipping Go., The Peerleee (1860), 13 Moo. F. 0, C. 
484), lie probably has no power to engage a tug, but he should advise the 
master to do so {The Julia (1861), Lush. 224, P. 0.) ; and the pilot 
not to get under way without the tug's assistance if it is dangerous to do 
BO (fTenfMid^ V. Sarmatig^ (1680), 2 Federal Reporter, 911). But, 

the master M.resppusi)^ for the efficiency and power of the tug {MarehaUX 
r. We ** Ocean JVave^* (1870), L. R. 3 P, C. 206), 

. (t) The Schwalbe (1891), Lush. 239. 
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the tug*s havigation(u). He has to decide whether to comply with 
the statutory rule of the road or not (i;), to determine the rate of 
speed for a steam vessel (w), and in the case of a sailing vessel to 
decide ^hat sail is to be 8et(^)» to bring the ship up and to select 
the plaee of anchorage (y). He should insist on having control of 
the ship or decline to act as pilot at all, otherwise he may not escape 
his liability as a compulsory pilot (^). But the mere fact that there 
is a qualified compulsory pilot in charge of the ship does not 
exonerate the master and crew from the proper observance of their 
own duty. Although the direction of the pilot may be imperative 
upon them as to the course the vessel is to pursue, the management 
of the ship itself is still under the control of the master. It is 
his duty to secure the safe conduct of his vessel by issuing the 
necessary orders, and it is the duty of the crew to carry these 
orders into execution (a). The owners must provide the pifot with 
a competent crew, a competent look-out, and a well-found ship (b). 
Further, it is the duty of the master to observe the conduct of the 
pilot, and in the case of palpable incompetency, whether arising 
from intoxication or ignorance, to interpose his authority (c). 


(a) Marshall v. Morcm, The Ocean Wava^* (1870), L. H. 3 P. C. 205. 
But, iu tho absence of orders from the pilot, it is the duty ot th<)se in 
charge of the tug to keep clear of other ships. ** It is not necessary that 
the pilot should be giving orders perpetually for every movement of the 
helm of the tug (The Sinquasi (1880), 5 P. D. 241, 244). 

(v) The Argo (1859), Sw. 462, 

(w) Moss V. African Steamship Co., The ** Calabar'* (1808), L. R. 2 P. C. 
238. 

(x) Hammond v. Bogera, The Christiana (1850), 7 Moo. P. C. C. 160. 

(y) Ibid.: compare The George (1846), 2 Wm. Rob. 386; PoUok v. 
McAlpin, The LocMibo (1861), 7 Moo. P. C. C. 427. His duty as to 
anchoring includes the mode and necessary preparations (The Gvpsey King 
(1847). 2 Wm. Rob. 637) ; paymg out of suUlcient cable (Wood v. Smith, 
The “ City of Cambridge ” (1874), L. R. 6 P. C. 451 ) ; and letting go a second 
anchor it necessary (The “ Northampton ** (1853), 1 Eoc. & Ad. 152) ; and if 
the vessel parts from her anchor, the pilot must manoeuvre her into safety 
again (TFood v. Smith, The **City of Cambridae,** supra). When docking 
he mu^ give the necessary eiders to control the ship ^s conrse and speed by 
means of check ropes and warps (The Bighorgs Minde (1883), 8 P. D. 132, 
C. A.), Similarly, it is his duty to set head sails if necessary to help the 
ship round (Marshall v. Moran, The ** Ocean Wave** supra). On the other 
hand, the master must send down the top gallant yards on anchoring, and 
owners have been held liable for his noglect to do so (Hammond v. Sogers, 
The Christiana, supra). 

(z) Qreenoch Towing Co. v. Bardie (1901), 4 F. (Ct. of Scss.) 215. 

(a) The Diana (1862), 1 Wm. Rob. 131. 

(h) The TaoHcUm, [1907] P. 244, C. A ; The Ape (1914), 30 T. L. B 286. 
The master must not allow improper lights to be exhibited, notwith- 
standing the orders of the pilot (The Bipon (18$5), 10 P. D. 66). The pilot 
must be informed of any defect in the vessel which makes her diffieiut to 
navigate ; see The Livia (1872), 1 Asp. M. L. 0. 204 (steering gear); The 
(1867), li. R. 1 P. C. 426 (neglect in look-out); The ‘‘Meteor** 
(1876), 9 I. R. Eq. 667, C. A. (inadequately manned and out of trim) ; 
altl^ugh the vessel need not be in the best of ttim, if in ordinary safe tnm 
(Tfte Argo (1859), Sw. 462). See also, as to improper equipment, Mann, 
Madneal <9 Co. v. EUerman Lines (1904), 7 F. (Ct. of SeSsJ zl3. 

(e) The Ihtthe of MdtiicheBUf (1846), 2 Wm. Rob. 470. But, if a coQiftton 
oocuns through improper tntei^ference with the pilots the owbm wQl be 
liable ; occasions whien justify interference are very rare ; see The FherUss 
(I860), Lush. 30, per Dr. Lushikgton, at p. 32. It has been said that the 
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(? ) In OoH of Ship Acting ttnder Harbour Authotify etc. 

780 . When a eollision is caused by those on board a vMwl 
following the orders of a harbour master or dock master, given 
within the limits of his jurisdiction, the owner of the ship is not 
liable for the damage caused by the collision (d). The orders of 
such an official have to be executed with care, and whether the 
order is properly given or not, the shipowner will be liable in the 
event of negligence on the part of the master or crew (e). The 
official giving the negligent order is personally liable for the damage 
done. The harbour or dock authority is also liable if the harbour 
master or dock master giving the order gave it within the scope of 
his authority (a). The fact that the harbour authorities merely 
levy tolls which are used to maintain their property, and do not 
trade for profit, makes no difference to their liability (6). The 

Tiiastor IS losponsible foi getting under way m bad weather {Marshall v. 
Moran, The Ocean Wave'' (1870). L R 3 P. C. 205). or a thick fog {The 
Oakfield (1880), 11 P. D. 34). It has been suggested that he is responsible 
for not lonionstratmg with a pilot who was navigating a vessel in a very 
dense fog on rhe Thames in circumstances in which lie ought to have brought 
up {Oirolamo (1834), 3 Hag Adm. 169); see also Ihe Bonissia (1860), 
Sw. 94 But in more recent cases it has been doubted whether the master 
should mtertere in such a case, it bemg for the pilot alone to decide when 
the ship should be brought up, and the place ot aiichoiago; see FoUok v. 
McAlpin, The Lochlibo (1851), 7 Moo. P. C. C 427 ; The North Ametioan v. 
Wild Hose {IS65), 14 L T 08, see also The George (1845) 2 Wm Kob. 386, 
Wood V. Smith The “ Citij of Oamhiidge *’ (1874), L R 5 P. C 451 In The 
Tactician, [10071 P- 244, owneis were held liable wheio the ma-^ter failed to 
press on the attention of the pilot that the lights ot a vessel which he was 
taking tor moving must in fact bo stationaiy , compare The Elysia, [1912] 
P. 162 (the master should remind the pilot, it necessary, as to giving 
sound signals) 

{d) The Bilbao (1860), Lush 149 (master bound by statute to regulate 
his vessel according to the directions of the haibour master) , The Mystei y, 
[ 1 002] P 115 (owners held not liable for obedience of their ketch to improper 
orders of a lock foreman, acting under bye laws as deputy of the dock 
master, whose orders those in charge of the ketch weze bound by statute to 
obey); Heney v. Kirkcudbright Magistrates, [1892] \ C. 261 (the person 
in charge of a vessel is not at liberty to disobey the oider of a ]\ rbour 
master because he has an idea that it is a mistake) , Taylor v. Burger 
(1898), 8 Asp M. L. C 364, H L 1( though one must not knowingly run 
into danger by the older of a naibour master, the primary duty is to obey, 
oven if the action on«ono*8 own lesponsibUity would amount to negli- 
gence) , see, iuithcr, p 499, ante 

(a) The Excelsior (1868), L. R 2 A. & £. 268 (vessel moved to pier by 
dock ihaster, after impioper refusal by master to move her ; she there 
broke adrift in A gale and did damage, owing to insuffioiency of crew, and 
to masts and yards being left standing contrary to dock master’s orders : 
owners held hable); The Belqio (1876), 2 P. E). 57, n. (where a master 
accepted the offer of a tug from the harbour master, which he was not 
bound to supply, and the tug proved too weak, causing collision with 
another vessel, the owners were hable), The Cynthia (1876), 2 P. D, 62 
<owner8 held liable where the damage was caused not solely by the orders of 
the dock master, but by carelessness in not having a rope out to a buoy), 

(a) The Beam, [1906] P. 48, C. A ; The Ehos^ (1885). 10 P. D. 131, 
G. A. (orders not conffnod to those given within the water where the 6om- 
missioneETB have authority) ; ** Ap^ " (Owners) v. Port Tadhot SChc 
** Apollo^* [1891] A. C. 499 (docK owners liable for ve^seT grounding on 
sill owiiM; to wrongful representations of harbour master); Benty y. 
KircuMvw^ MagistraleB, supra, 

(5) Mersey Boeke Trusteee v. Oibhs (1860), L. R. 1 H. L. 93* 
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h^bour authorities are ^titled io cei^iaia cironnBiiauoes to limit 
their liability (c). 

(viO -In Cate of Natioiud Ship. 
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781. When one of His Majesty’s ships negligently collides with 
another vessel, causing damage, the person liable is the person whose 
negligence caused the collision ; the legal responsibility attaches to Liability 
the actual \vroug*doer, and the injured party must seek redress not ‘ 

against the parties who may bo indirectly involved in the transaction, 
but from the person who immediately caused the injury (d). 


782. Vessels owned by the Crown or a foreign state are immtinC Krecdom from 
from arrest. This immunity is a consequence of the absolute hide* arrwt. 
pendezice of every sovereign authority, and of the international 
comity which induces every sovereign state to respect the independ- 
ence and dignity of every other sovereign state ; and each declines 
to exercise, by means of its courts, any of its territorial jurisdiction 
over the public property which is destined to the public use of 
the state, or over the property of any ambassador, though such 
])roperty be within its territory, and therefore, but for the common 
agreement;, would be subject to its jurisdiction (e). 


(vii.) In Case of Collimn with a WftcL 

783. Wlion damage is done to a vessel by collision with a wreck collision with 
the liability of the original owner of the wreck for the damage wreck, 
depends on whether he has abandoned it and so ceased to be the 
owner. If he has abandoned the wreck he absolves himself from 
responsibility to remove it or protect other vessels from colliding 
with it. But so long as possession, management and control of the 
wreck are not abandoned or properly transferred, there remains on 
the owners an obligation in regard to the protection of other vessels 
from receiving injury from it. In order to fix the owners of a wreck 
with liability two things must be shown : first, that in regard to 


(c) Merchant Shipping (Liability of Shipowners and Others) Act, 1000 
(03 & 64 Vict. 0 . 32). 

(d) The Mentor (1709), 1 Ch. Rob. 179 (an action does not lie against 
the ^miral of a station for the destruction of a vessel, after hostilities have 
been declared to cease, by one of His Majesty’s ships acting under the 
admirars general orders ; the action must be against the immediate 
wro^-doer); The Athol (1842), 1 Wm. Rob. 374 (monition refused against; 
the Lords Commissioners of the Admiralty to answer a suit for damage 
to a vessel by collision with His Majesty's ship) ; The Volecmo (1844), 
2 Wm. Rob. 337 (the commander of a Queen's ship condemned in a cause 
of damage) ; The Birkenhead (1848), 3 Wm. Roo. 75 (a shnilar case) ; 

Bellerophon (1875), 3 Asp. M. L. C. 68 (no obligation on^olficer 
in charge of Ilu Majesty's ships to give notice of her ram, where no 
reasonable ground for apprehending danger) ; H.MB. Sane Pareil, [1900] 
P. 267, C. A, ; S.8, Eero (Oioners) v. ContTniseionere for ExeetcUng the Office 
of Lord High Admiral of the United Kingdom, [1012] A. C* 300. 

(«) The JParlement Beige (1880), 5 P. B. 197, 0. A. (unarmed packet 
belonging to foreign sovereign, and carrying mails and merohandise and 
passengers for hire, released from arrest for collision) > The Jasey, [1006] 
670 (putting in boil by agents of the Government und^ misapprehsn- 
slcm is no waiver). 
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the particular matter in respect of which defanlt is alleged, thh 
control is in them, that is to say, has not been abandoned ob 
legitimately transferred : and secondly, that they hare in the dis- 
charge of their legal duty been guilty of negligence or wilfnl 
misconduct (/). 

If tbe wreck is not abandoned either to the harbour authority ot 
otlierwise, and the owner himself employs a contractor to mark the 
position of the wreck and raise it, and the contractor acts negligently 
in marking or in raising it so as to cause damage, the owner is 
liable for the damage (g). A harbour authority, which has a right 
to charge tolls for the use of its harbour, is undw an obligation to 
the owners of vessels using the harbour to keep it free from wrecks 
which might cause injury to such vessels {h). 

Sub Sect. 2. — Presum 2 >tion of Favlt. 

(i.) For Urtatk of th« Sea Regulatuim. 

784 . The provisions of the Mei chant Shipping Act, 189 J, 
imposing presumption of fault for breach of the collision regu- 
lations, are repealed, except as regards proceedings commenced 
before the 16th December, 1911 (i); and in no future action can 
there be any such presumption of fault against a vessel. Since 


fjO Brown v. (1848), 6 0. 15. 699 ; Whiter. Crisp (1864), 10 Exoh. 

312; The Douglas (1882), 7 P. D. 161, (\ A.; Utopia'^ (Owners) 

V. 8.8. ^*Pnmala” (Owviers and 3labtei), The “ Utopia,'* ri893J A. C. 492, 
P. C. ; The Snark, [1900] P. 105, C. A. As regards tlio duty to light 
WTcoks, see p. 383. ante. As to the expenses of lomoval of wrecK by local 
authority, see Airow Shipping Co. v. T/yne Impfoiement Cowmissionerb, 
The “ i rystai;* [1894] A. C. 608 ; The Sea Spray, [1907] P. 133 ; and as 
io wrecks generally, see pp. 661 et seq., 690 ei seg., post. 

(a) The Snark, [1900] P. 106, C. A. ; compare Fenny v. Wimbledon Urban 
Council, [1899] 2 Q. B. 72, C. A. 

(h) Fainahy v. Lancaster Canal Co. (1839), 11 Ad. & El. 223, Ex. (h. ; 
Dormant v. Jj\imess Bail. Co. (1883), 11 Q. B. D. 496. 

(i) Maritime Conventions Act, 1911 (1 & 2 Geo. 6, c. 67), as. 4 (1), 9 (2). 
Before the I6th December, 1911, wbou that Act came into operation, it a 
collision occurred between two vessels and either of them had infiingt^d a 
colhsion regulation made under the powers conferred by the M. S. Act, 
1894, that vessel was, subject to certain exceptions, deemed to be in fault 
under the provisions of the M. S. Act, 1894 (ibid., ss. 418, 419 (4) ). Even 
a venia^ breach of a regulation was sufficient to cause a ship to be held to 
blame (Ocean Stpamshtp Co., 8.8. ** Behe" (Owners) v Apear & Co., 8.8. 
“ Arratoon Apear ** (Owners), The “ Arrafooa Apear ( 1889), 16 App. Gas. 37, 
P. C.). In exceptional cases a vessel could escape being deemed in fault 
for not foUowing a regulation, namely, if it was shown that a departure 
from the regulation was necessary owing to the circumstances of the case 
(M. S Act, 1894, 6. 419 (4) ), or to avoid immediate danger (Sea Regula- 
tions, 1910, art. 27), or that the broach, if any, of the regulation could not by 
hAy possibility have contributed to the comsion [The Fanny M. CarvilV^ 
(Owners) v. The **Pera" (Owners), The Fanrw M. Carvili" (1876), 13 
^p. Cas. 466, n., P. 0. ; The Magnet (1875), D. B. 4 A. & E. 417 ; ^The 
Englishman (1S77), 3 P. D. 18 ; China Merchants' Steam Navigation Co. v. 
Bigndli^ The **Hoehung," The •* Lapunng" (1882), 7 App. Cas. 612, P. C. j 
The ** GUmorgamhiare^' (1888), 13 App. Gas. 454, P. 0. ; mastem Steamship 
Co* V. iStifM, The **Duke of Bnedmch," [1891] At C. MO; The 
(1000), 0 Asp. M. L. C. 74, C. A.). Proof that the breach did not in fact 
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proaamption of fault for infringemapt of a colIisoQ ragulatiop luas ^ 

repealed, the legal oonseqaenees of a breach of any of the Bea Oraara} 

Begulationa, 1910, are the same as they were before 1661, when Incickmoe 
speoMl etatutory conaeqnencea were first imposed for such dis* 
obedience (i). These legal consequences are the same also as those 
which have hitherto generally ( 1 ) attached to a breach of a local 
collision regulation. Thus the principles of law with regard to 
breaches of regulations which were established in decisions upon 
general or local regulations before 1661, and in most cases upon 
local regulations made since then, will apply in future to a breach 
not only of local regulations, but of the Sea Begnlations, 1910 on). 

(ii.) For Failure to Stay by and Render Asaiatance, 

785 . In every case of collision between two vessels there is a Failure to 
special duty on the master or person in charge of each vessel to stay by. 
stay by the other vessel and render assistance ; but in case of breach 

of this duty there is no longer any such presumption of fault as 
forpierly existed (?i). 

Sub-Sect. 3. — ImvitahU Accident, 

786 . A collision is said to be the result of an inevitable accident Tnevitable 
if it could not have been prevented by the exercise of reasonable care accident, 
and ordinary skill (o). 

The burden of poof is on those who set up this defence. The Burden of 
cause of the collision may be an inevitable accident, but unless 
defendants who have primd facie caused it can prove this, they are 

contiibate to the collision was not sufiicient to absolve a vessel fioin blame 
(The ** Fanny M* Cart^lV* {Owners) v. The Peru"' (Owners), The •* Fanny 
M. CarvilV' (1876). 13 App. Cas, 455. n., P. (1.). 

(fc) The Steam Navigation Act, 1851 (14 & 15 Viet. c. 79), s. 28 (since 
repealed). This Act came into force on the 31st December, 1851 (ibid,, 
a, 51). 

(0 In some few places, e.g„ the Mersey, statutory presumption of fault 
attached until recently even to a broach of the local regulations ; see the 
Mersey Channels Act, 1897 (60 & 61 Vict. c. 21). Such presumption has 
disappeared, as it depended on the M. S. Act, 1894, s. 419 (4), now repealed 
00 above stated. As to presumption of fault in tho Solent, see note (o), 
p. 481, ante. 

(m) But decisions in cases arising between 1851 and 1911, where a 
statutory presumption of fault has applied, may also be material, e.y.. 

Tuff V. Warman (1867), 2 C. B. (n. s.) 740. 

(n) See note (c), p. 37 1 , ante. In any action begun before the 10th Decem- 
ber. 1911, if such a person failed to comply with this duty, and no 
reasonable cause for such failure was shown, the collision was, in the 
absence of proof to the contrary, to be deemed to have been caused hj his 
wrongful act, neglect or default (M. S. Act, 1894, s. 422 (2) ; see The Tryst, 

1 1 909 j P. 333). But in actions begun on or since the 16th December, 
dll, no such presumption exists (Maritime Conventions Act, 1911 ^ & 2 
Geo. 6, c. 57), a. 4 (2), which came into force on the 16th December, 1011, 
and repealed the M. S. Act, 1894, s. 422 (2) ). 

(o) The Virgil (1843), 2 Wm. Rob. 201, 206; The Marpesia"" (1872), 

U R. 4 P. C. 212, 220; The Europa (1850), 14 Jur. 627; The LocMiho 
(1860), 3 Wm. Rob. 310, 318 ; The Sehwan, The Alha/no, [1892] P. 419, C. A. ; 

The Thomas Powell v. The Cuba (1866), 14 L. T. 603 (extraordina^ sldU 
or extraordinary dillgenoe not expected, but that degree of skill and 
that degree of diligence which is generally found in persona who discharge 
their du^). 
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liable (p ). To prove' it they tnoBt either show what the caase w(ts> 
and that the result was not avoidable by reasonable oare and akill, 
or they must show all the oauses which could have produced '<the, 
effect, and that with regard to every one of these causes the result 
could not have been similarly avoided (q). It is no excuse for a 
master that he could not prevent the accident when it occurred, if he 
neglected to use measures of precaution which would have rendered 
the accident less probable (r). This defence may arise in cases of 
storm («), or other extraordinary weather (f) or unusual local 
circumstances (a), or whore a vessel goes ashore (b) or is disabled 
by prior collision (c), or if a sailing vessel is disabled by loss of her 
gear (d), or a steamer by failure of her steering gear or machinery (e), 
or otWwise. 

Sub-Sect. 4. — Meamr* of Damage*. 

General 787. Tho amount of reparation due in actions of damage by 

principiefl. collision has been differently measured by the maritime law in 


(р) The Anfiot Lyle (1886), 11 P. D. 114, C. A. 

Iq) The Merchant Prince, [1892] P. 179, C. A., per Fry, L.J., at p. 189; 
The Calderon (1913), Times, 26tli March. 

(r) The Virqil(\UZ), 2 \Vm. Hob. 201 ; The “ Marpesia^' (1872),L. R.4 
P. C. 212; The Pladda (1876), 2 P. D. 34. 38. 

(e) The Pladda, supra, at p. 34 (proper precautions not taken in a storm ; 
cables unchained from anchors, and no look-out on deck) ; The Woodford, 
Shipping Gazette (1905), 13th March, C. A. (tho steamship was found not 
to nave had sufficient steerage way; also reliance was placed on the 
fact that tho alleged storm was not spoken to by anybody connected with 
the locality). 

(0 The Nador, [1909] P. 300 (inevitable accident ; vessel at anchor in 
dense fog, and her light not seen, and bell not heard by steamship, in time 
to avoid her) ; The '•* Marpesia,'" swpra (sailing vessels in fog ; mevitable 
accident) ; compare The Bosetta (1888), 6 Asp. M. L. C. 310, as to inability 
to hear sound in fog not necessarily being negligence. See also The 
Shannon (1842), 1 Win. Hob. 463 (collision in Sea Heach due to the dark- 
ness of the night). 

(a) The Boucau, [1909] P. 163 (accident caused by combination of less 
water than usual, strong breeze, and freshet, held inevitable) ; The Poly- 
niaien, [1910] P. 28 (abnormal currellt alleged, but not proved) ; The ** City 
of Peking'' (1888), 14 App. Oas. 40, P. C. (exceptional current ought to 
have been anticipated;, port anchor not ready, and delay with starboard 
anchor) ; The Secret (1872), P Asp. M. L. C. 318 (harbour entrance found 
obstructed ; proper 'precautions as regards shortening sail, anchor etc. not 
taken)!, ^ 

(h) The Thomtey ( 1843), 7 Jur. 669 (vessel ashore could not let go anchor). 

(с) The Aimo, The Amelia (1873), 2 Asp. M. L. C. 96, P. C. (inevitable 
accident ; vessel with duty to keep out of tne way disabled from doing so 1^ 
prior collision) ; comp&ve The Kjwenhavn (1874), 2 Asp. M. L. G. 213, P.C. 

(d) The Calcutta (1869), 21 L. T. 768, P. 0, (ship partly disabled by 
« carrying away her fore tack, held not to have done aJl me should). 

(a) The Virgo (1876), 3 Asp. M. L. C. 286 (inevitable accident; latent 
dmet in steam steering gear) ; The European (1886), 10 P. D. 99 (use in 
liveor Thames of patent steam steering gear, w&ch had failed a few days 
before, held evidsnee of negligence) ; The Indue (1886), 12 P. D; 46, 
0. A. (machinery alleged to be out of order, but not so proved, as it worked 
well before and after) ; Doward v. Lindsay, The WiUjainJAhdaay 
L, 5 ^ 0. 338 (inevitable accident ; mooring buojr broke in a 
anchor l^^go, but windlass Jammed by accident) t The Peerlese (1860}i 
JLiush. 30 (cmaiu catching on windlass held to be a pure accident), * ' 
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different ootmtries, and even in the cooniry, for instaoee inx *• 

own,^ at different periods. The prineiple in this oouniiy, eabjeeti to flMWMd 
varying roles as to the limitation of liability of sMpovners, and Ineldrtnee 
ot^r ezoeptions (/), hu been to exact full compensawn ($r). The *> 1 ^ 
iojored party is entitled to be put, as for as practioahte, into the 
same condition as if the injury had not been suffered. JUiUtutio in 
integrum is the leading maxim. He is to have the full value of the 
property lost (Ji). But the wrong-doer is only liable for such damages 
as flow directly and in the usual course of things from the 
wron^nl act (t). The plaintiff is bound to prove that he has 
sustained the loss which he alleges, and he must supply the means 
for ascertaining its amount (k). 

788. If the settlement of the indemniflcation is attended with Nature of 
any difficulty, the parly in fault must, in certain circumstances, indemnity, 
bear the inconvenience. Incidentally the injured party may 
derive a greater benefit than mere indemnification, where this 
arises from the impossibility of otherwise effecting such in- 
demnification without exposing him to some loss or burden; for 
instance, in case of repairs and supply of new articles, the wrong- 
doer, unlike the insurer, is not entitled to a deduction of one-third 
new for old (1). 


789. General damages are recoverable for loss of use of a vessel. Damages 
although the owners are a foreign state, or a public authority which against 
is not authorised to use it for profit like a private individual (m). OT*p^to*** 

authonty. 


(/) For instanco, the former rule that where two ships were each to 
blame for the collision the innocent owner of cargo on either could 
recover half his damages against the other (3.S. Tongariro (Owners of 
Cargo) v. 3.8. Drumlanrig (Owners), The DrurnUmrig, [1911] A. C. 16) ; and 
the present rule that he can recover from the othor owner in proportion 
to the fault of that owner (Maritime Conventions Act, 1011 (1 & 2 Geo. 

0. 67), 8. 1). 

(g) IXundee (1823), 1 Hag. Adm. 100, 120; U.M.S. London (1013), 30 
T. L. R. 196. 

(^) The Clarence (1850), 3 Wm. Rob. 283, 285 ; The Clyde (1856), Sw. 
23. 24. 

(i) The Argeniino (1888), 13 P. D. 191, 201, C. A; compare The Gertor 
(1804), 7 Asp. M. L. 0. 472; The Anglo- Algerian Steamship Co., Ltd. v. 
ILoulasr Line, Ltd., [1008] 1 K. B. 659. If the defendants’ broach of contract 
or duty is the primary and substantial cause of the damage sufEored, the 
defendants will be responsible for the whole loss though it may have been 
increased by the wrongful act of a third peroon, and although that 
wrongiul conduct may have contributed to the loss (Be La Bers t. Pearson, 
Lid., [1007] 1 K. B. 483 ; H.M.8. London, swpra (damage inereaaed by 
delay due to strikes) ). 

(h) The Clarence, supra. 

(l) The Oaeelle (1844), 2 Wm. Rob. 279. 281 ; The EgypHan (1864), 2 
Mar. L. C. 50, 68 ; compare title Insukancb, Vol. XVII., pp. 440 et see. 

(m) The Astrakhan, [1910] P. 172 ; No. 7 8team 8wnd Pump Dredger 
(Oifnefs) v. 8.8. ** Greta Holme (Owners), The Greta Holme,"' [1897] 
A. 0. 606; 8.8. ^^Mediana" (Owners) v. Lightship ** Comet"" (Owners, 

and Crew), The Jfadiano,” [1900] A. G. 113 ; Mersey Books and 
Hatbatsr Board v. 8 . 8 . Marpeasa (Oumera), [1007] A. C. 241 ; but compare 
Ths BodHeweU, [1907} P. 2Se(vesBQl worked at a leas for the time ; damages 
not allowed, except expenses). 
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790e When the pkintiff has made a primd fiuiU case that the 
damage claimed is occasioned by the collision, the burdeti of proof 
then shifts on to the defendant to show that the damage Vras 
not so occasioned^ for instance by showing that it is to be attributed 
to another or a concurrent cause for which the plaintiff is responsible. 
And where the misconduct of the defendant has occasioned the 
collision, the defendant is bound to give conclusive proof that the 
damage is not to be attributed to liis own default (n). 

791. If the injured party can reasonably mitigate the damage 
done by the collibion, he is bound ordinarily to do so (o). 

792. If a vohsel is totally lost by the collision, the measure 
of damages varies according to whether she was earning or was 
about to earn freight oi" not. If she had no prospect of freight, the 
shipowner is entitled to the market value of the vessel at the time 
she was siink(p), and interest on this until payment (g^). If the 
vessel was earning freight, the owner is entitled to the probable value 
of the ship at the end of her voyage, and of the freight which she 
would have earned, subject to proper allowances (r). When a 
vessel is lost while proceeding in ballast to a loading port under 
charter, the damages are measured in the same way ( 0 ). 

793. In ibe absence of a market value for a vessel, the test is 
what the vessel was fairly worth to her owners from a business 
point of view(<J. The opinion of competent persons, who knew 
the voBsol, is the best evidence of hor value. The elements to 
consider in such a valuation are the original cost of the vessel, her 
age, her condition, the profits she earned (a), and the market price 
of similar vessels. 

794. When a vessel is seriously damaged by collison due to 
negligent navigation of the defendant’s vessel and is subsequently 
lost on the voyage, there is a presumption against the defendant 
that she was lost in consequence of the collision (h). The cost of 


(n) The Egyptian (1864), 2 Mar. L.*C. 56, 58. 

(o) The Mediana, [1899] P. 127, 137, C. A. 

(p) The Clyde (1856), Sw. 23. 

Iq) The Northumbria (1869), L B. 3 A. A £. 6, 12 ; The Kong Magnus, 
[1891] P. 223. Further claims have been disallowed (The Coltmhua 
(1849), 3 Wm. Rob. 158). . 

(r) The Northumbria, supra. 

( 0 ) The Kate, [1800] P. 165 ; The Badne, [1906] P. 273, C. A* 

(Q The Harmonides, [1903] P. 1. 

(a) The Iron- Master (1859), Sw. 441. 

(b) The Mellona (1847), 3 Wm. Rob. 7 ; The Pensher (1867), Sw. 211 
^reasonable abandonment); The Blenheim'' (1854), 1 £ 00 . Ad. 285 (a 
ease of umeasonable abandonment) ; The Thuringia (1872), 1 Asp. M.L< C. 
288 ; The Hemsa (1687), 6 Asp. M. L. 0. 268 ; The Linda (1857), Sw. 306 
(ealyage after improper abandonment) ; The Flying Fish (1866), Brown. & 
Lush. 436, P. G. (the partial damage became a total loss owing to plaintiffs' 
negHgenoe ; but tbe defendants were bold liable for tbo partial damage) % 
The City 0 / Xinsoln (1889), 15 P, D. 15, C. A. (strandiiig tesulting Som 
colMon ) ; The Georae and Bichard (1871), L. R. 3 A. 80 £. 466 (driving 
asbore and loss of life due to collision) ; The BruaSiBesdiBe, [1908] P., 8 ll 
(subsequent loss not due to collision). 



Pa9t XI.>-<biiLmoNs. 

i^iaing a Teasel sunk in a harbour or rirer is reooTers^ble as damages 
in a oollision action if the authority has the power to charge the 
owners with the cost and if the charges are reasonable (e). In the 
cue of a eonstructive total loss, if the plaintiff recovets the value of 
his vessel, the defendant is entitled to the wreck (d). 

796. When the ship is damaged but not lost, the damages 
recoverable generally consist of salvage or towage, repairs (including 
dock dues), crew’s wa^es and other expenses of the vessel during 
repair, and loss of profit. 

Salvage expenses incurred by reason of a collision are recoverable 
from the wrong-doer (e); so also is towage (/). 

796. The owner is entitled to a complete repair of all the 
damage done, though the result may be to render the vessel worth 
more than she was before the collision (g). The cost of the repairs 
recoverable is the cost at the nearest convenient port at which the 
repairs could have been executed (/i). He is entitled to recover 
the cost of the repairs even though he does not actually repair the 
vessel (i). But he is not entitled to the renewal of rotten parts 
discovered by the opening up for collision repairs, though such 
parts might otherwise have lasted for years (j). 

797. Dues paid for dry-docking a vessel for collision repairs are 
recoverable. Even if her owners take the opportunity to do other 
work on the vessel when the collision repairs are being done, the 
whole of the dock dues are recoverable from the wrong-doer, if the 
amount paid for the hire of the dock is not increased by the owners’ 
work (4). But if there are two collisions and the vessel must have 
been dry-docked for the injury caused by each, then each wrong- 
doer a ill only be liable for a proportion of the dock dues (f). 

798. The shipowner is also entitled to the expenses of detention 

of his vessel, antj the amount of profit lost Both of these heads 

of damages depend upon time ; and the shipowner is only entitled to 


(o) The Walhend, [1907] P. 302 ; The Hmnngton (1888), 13 P. D. 48 ; 
TAe Hmerald, The Greta Holme, [1896] P. 192, i\ A 

(d) The Golumhus (1849), 3 Wm. Rob. 168. As to constructive total 
loss, see also The ISmpress Eugenie (1800), Lush. 138. 

(e) ThePenshef (1867), Sw. 211 ; The Willuimina (1878), 3 P D. 97, 99. 
And the plaintiff's costs iu the action against his vessel by the salvors 
usually recoverable {The Legatue (1866), Sw. 168; but see The British 
Commerce <1884), 9 P. D. 128 (coiomission on bail not recoverable)). 

(jO H.M.8. Inflexible (1857), Sw. 200. 

S The PactoZiw (1866), Sw. 173 ; The Bernina (1886), 6 Asp^ M. L. C. 06. 

I Beucker v. Aberdeen Steam Trawling and Fishing Co., Ltd., [1910] 
S. C. 666; The Admitalty v. Aberdeen Steam Trawling and Fishing Co., 
Ltd., [1910] S. C. 663. 

(i) The Endeavour (1690), 6 Asp. M. L. C 611. 

(i) The Princess (1886), 6 Asp. M. L. C. 461. 

&) The Acamthus, [1902] P. 17 ; Euabon Steamship Co. v. London 
Assurance, [1900] A. C. 6; compaxe The Alfred (1850), 3 Wm. Rob, 233p 
839. 

(J) The Ha»er$ham Qraage, [1906] P. 307, C. A. ; compare Marine 
Inewnmee Co. v. China Trantpaeifie Steamthip Co. (1886), 11 App. Caf. 
873 . 

(m) ff.M.8. Infiexikle, ^vjpfta. 


Shot. 4. 

flwwnd 

fricldepee 

Ext^af 
UabWty. . 

Vessel 

(Umagad but 
not lost. 


Cost of 
repairs. 


Dry dockiog. 


Dof^^nlion 
of <«hip. 


640 


SHI^mO AND Navioation. 


SaoT. I 
Cteneral 
Incidence 
and 

Extent of 
Idabflity. 

Rxpenses of 
detention. 


liOBS of 
profits. 


Use of 

another 

ressel. 


each period of time as is shown to have been necessary allowing fOt 
reasonable despatch (n). 

799. The burden of proving that there has been any loss Jty 
detention rests on the plaintiff. Two things are necessary, loss and 
reasonable proof of the amount (o). The ordinary expenses of a 
vessel in port are allowed, inolading master’s and crew’s wages and 
maintenance as far as necessary, coals and stores consumed, and other 
matters : the insurance premium, if the vessel is long in port, is 
usually subject to a deduction. 

800. As regards the profits lost by detention, a ship is a thing 
by the use of which money may be ordinarily earned, and the 
question is as to what use the shipowner would, but for the collision, 
have had of his ship, and what profits would have been earned by 
such use, excluding elemeirts of uncertain or speculative or special 
character. Where the ship is under a charter which is lost in 
consequence of the collision, the charterparty is admissible evidence 
to prove that the ship has been thrown out of employment. But a 
charter is not essential : other evidence may equally establish the 
loss of employment. In considering the profits which would have 
been earned by the employment, where there is a charterparty for 
the voyage, the difficulty is only to calculate how the voyage if con- 
tinued would have worked out. Where there is no charterparty but 
a reasonable certainty of employment, the matter is more at large (p). 
The usual evidence given is as to the two or three previous voyages 
of the vessel (q), and sometimes as to a subsequent voyage. A fishing 
vessel has been allowed damages for loss due to interruption of 
fishing, as proved by the catches made by other vessels (r) ; and a 
whaling vessel which loses her season is as much entitled to recover 
for her loss of employment as a vessel carrying cargo (s), but loss 
of fishing in general has been held to be too problematical (t). 

801. Where the shipowner substitutes another vessel for the 
vessel detained he is entitled to be paid for reasonable losses thus 
incurred, but no compensation will be due for time daring which 
the substituted vessel would have been unemployed (u). Damages 
may also be recovered for loss of future earnings, where a vessel 
was already under a profitable charter, on which she was to 
proceed after completion of her voyage (x). In all cases of loss of 


(n) TAe Oit/f of Buenos Ayres (1871), 1 Asp. M. L. C. 169 ; compare The 
Haversham Orange, [1005] P. 307, C. A. (damage caused by second collision 
did not cause extra detention, and defendants not liable for that). 

( 0 ) The Clarence (1860), 3 Wm. Bob. 283. 286. 

(р) TheArgentino (1888), 13 P. D. 101, 201, 202, 203, C. A. 

(с) Compare The Hebe (1847), 2 Wm. Bob. 630, 530. 

(r) The Bisohito (1883), 8 F. D. 109. 

(e) The Argentina, supra, at p. 202. So also in case of loss of salvage 
{Betsjf Caines (1826), 2 Hag. Adm. 28). 

(t) The AneeZma de Larrvnaga (1013), 29 T. L. B. 587. « 

(a) The ••City of Peking •• (1800), 16 App. Cas. 438, P. C.; The Black 
Prinee (1862), Lush. 668. As to substituted expenses, see The Minnetonka, 
[1906] F. 206, C.A,t The Tugeta (1913), 30 T. L. B. 101 (addition beyond 
period of hive of snhsrituted vessel allowed). 

(x) 8.S, **Graeie” {Owners) v. 8.8. "ArgenUno” {Owners), The'*At§tin- 
Hno^' (1889). 14 App. Cas. 619 ; The Baoine, [1906] P. 273, O. A.; The 
Bmpress of Britain (1013), 20 T. L. B. 423. 
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proper deduetuma must be made from tbe gi^> -* 

frei^t which would have been earned, for the ezpeasea iriilidi 
womd have been incurred in earning it (a), and the aaving of waar laclilai^ 
and^artothevessel(6). . B*SS£ 

802 . It has been held that the ahipowuer cannot;, re^^ver any uabSMir, ' 

general average contribution due from ship to car^^ where such ' ^ 

loss arises from the relation of ship and cargo, and not directly from 

the collision (c). He can recover expenses which he has had to pay ^^p®**®®** 
for repatriation of seamen, if the law of the Sag puts that burden 
upon him (d), and also what* he has been compelled to pay for the 
wreck of his vessel being removed (e), and any special expenses 
which he has properly incurred to mitigate his loss (/). 

803 . .Cargo owners who have lost their goods carried in one Cargo owners" 

vessel in consequence of a collision due to the negligent navigation of ^ ’ 

another vessel are, as a rule (g), entitled to recover from the owners of 

the other vessel the value of the goods at the place and time and in 
the state at and in which they ought to have been delivered to the 
owner. Such value is the market price of the goods, if there is a market 
there. If not, such value has to be calculated, taking into account 
among other matters the cost price, the expenses of transit, and the 
importer’s profit (h). As a rule, losses arising from delay of the goods, 
and due to a fall in the ‘market price, cannot be calculated with 
such a reasonable degree of certainty as to make them recoverable ; 
but wherever circumstances admit of calculations as to the time of 
arrival and the probable fluctuations of the market being made with 
the same degree of reasonable certainty in the case of sea transit as 
in land transit, damages for loss of market due to late delivery are 
recoverable (i). 

804 . In the case both of shipowner and cargo owner, interest Interest, 
from the date of collision until payment is allowed on all claims 
proved, as being a part of the damages (A;). 


(rt) The Gazelle (1844), 2 Wm. Rob. 279, 284. 

(6) fhe Star of India (1870), 1 P. D. 466, 472. 

(o) The Marpeesa, [1891] F. 403 ; but see The MinneUmJea, [1905] P. 
200, 216. C. A. 

(d) The Crafteman, [1906] P. 153 ; compare M. S. Act, 1906 (6 Edw. 7, 
0. 48), B. 42. 

(e) The WalUend, [1907 1 P. 302. 

(/) Such as extra costs to save delay (The Normandy (1900), 10 T. L. B. 
567), and other substituted expenses (The Minuetonka, suvra)^ but not 
pensions paid by way of gratuity for which he is not legafiy liable (The 
Amerika (1913), 30 T. L. R. 218). 

(ff) Except, for instance, where the vessel on which their cargo wm 
carried is partly to blame for the collision, in which case they oould until 
recently only recover half damages from the other vessel (5, TofiMriro 
(Owners of Cargo) v. 8,8. Ikrumlanfig (Owners), The [1911] 

A* C. 16)> and can now apparenldy recover in proportion to tiie xault of 
that vessel (Maritime Conventions Act, 1911 {1 & 2 Geo. 5, o. 57), s. 1). 

0 (h) The Netting 27411(1884), 9 F. D. 105, 110, C. A.; compare Bodoeamehi 
Y. Milbum (1886), 18 Q. B. D. 67. 0. A. ; The AcHv (1901), 17 T. L, B. 361 
(riie sound value at port of destination, after deducting proceeds of foreod 
04 }^). 

. (4) Dwm V. BucknaU Broihere, Dunn v. Donciid Corn's <0 Go., [1902] 2 
{K. B. 614, 622, 623, C. A. « The Parana (1877), 2 P- P. 118, C. A. 

' (Ip) The Oraikie^ y897] P. 178. See, fuiiher, on the whole subject, 
Boscoe, Measure of Damages in Actions of Maritime Collisions.. 
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8boi. 6. — Right* and Rernedie^ of Injured Partiet^ 
Scb-Bbot. 1 . — EntitUd to Becover. 

^ 1 , 

(i.) Ovmeri of Injured Ship. ' 

805. The beneficial or registered owners of the injured ship may 
sue for damage done to it(Z); and so also may the bailees of a 
ship (m). The pwners of the injured ship may also sue for damage 
done to the cargo) as they are bailees of it ( 7 ^. If there is any doubt 
as to who is entitled to receive the damages, they should be paid 
into the Admiralty Registry, and the parties rightly claiming them 
pan then establish their right ( 0 ), The amount of damages which 
may be recovered by the owners of the injured ship depends on the 
degree of fault which attaches to the vessel (p) ; and it is also limited 
by the right of shipowners and dock owners to limit their liability 
under the provisions of the Merchant Shipping Acts (q). 


(ii.) Oiimers of Cargo. 


(a) Rights against the Carrying Vessel far Damage hy Collision. 

Liability of 806. The owners of cargo are entitled to sue the owners of the 
owner <^‘ ship carrying it for breach of contract to carry their cargo safely, or 
carrying s up. damage to it caused by negligence. Such an action is ordinarily 
in persoiiam and not in rein (?•), hut if the owner of the ship is not 
dopiicHed in England or Wales, and damage has been done to any 
goods carried into England or Wales, the cargo owner has a right 
to proceed in rein («). When the damage done to the cargo is not 
more than jeSOO, the claim can be brought in a county court having 
admiralty jurisdiction, where it may be enforced by an action 
against the carrying ship, even though the shipowner is domiciled 
in England or Wales (t). 

If the carrying vessel was only partly in fault for the damage by 
collision, it has not yet been decided whether the cargo owner is 
entitled to recover his damages in full against the owner of the 
vessel, but any such right will be qualified by the contract of 
carriage (a). 


Liability of 
owner of 
offending 
ship. 


(b) Rights against the Other Vessel for Damage hy Collision. 

807. The owners of cargo^. on a ship have had from ancient 
times a right to an action of damage by collision against the owner 


{1) The II 08 (1850), Sw- 100. As to part owners, see Sedgworth y. 
Overend (1,797), 7 Term Rep. ^79; and R. S. C., Ord. 16, r. 11. As to 
jurisdiction and pmcedure, see title Admiaaltt, Yol. I., 00 ei seq. As 

to sub-charlorers claiming loss of difference of height, see The Okehampton, 
11913] P. 173. 

(m) The Minna (1868), L. R. 2 A. & E. 97. 

(n) The WinkfteU, [1902] P. 42, C. A. 

io) The llo$, supra ; The Minna^ supra. 

ip) Maritime Conyentions Act, 1911 (1 & 2 Geo. 5, c. 57), s. 1 (1). 

(}> Aa to limitation of liability, see pp. 612 cf seq., post. 

(r) Compare The Vieioria (1887), 12 P. D. 105. ^ 

(«) Admiralty Court Act, 1801 (24 ds 25 Viet. 0 . 10), ss. 0, 35; see The 
Cap Blanco, [1913] P. 130. 

(f) pounty Couits Jurisdiction Act, 1868 (31 32 Viet. 

Cr 71), s. 8; County Courts Admir^dty Jnrisdiotioo ,Afil«udment. Act 
1869 J32 ^ 83 Tiot. o. 61), ss. 2 (1), (2), 3 ; The AUna (1880), 5 Ex, D. 22^/, 
The Rona (1882). 7 P. D. 247 ; see titl^ Aduibaltt, Vol. l.,pp. 126 ei smt* 
(i») See p. 522, ante. 



, , ' 'x 

<Jf a&oUier veBsti irbich has come' into colliaiou With het. Thepi^ *■**• ®* 
dto proceed in rem or in pvttonem, aad can recover full dauagOB if '. 

the. other vessel was solely in fault (J). BWitetli* 

li the oljier vessel was onty part^ in fault for the damage by 
collision, it has not yet been deotd^ whether they can recover 
damages in full from the owner of jlhe other vessel (e). 

(iii.) Crews m VeaaeU, 

808. The master and crew of a vessel, who lose their effects by Master and 
reason of a collision due to the negligence of some of them, cannot 
recover the value from the owners of their own vessel, because of 

the doctrine of common employment (d). If the collision is due to 
'the fault of both vessels, they can apparently, although they are 
wrong-doers, just like their own wrong-doing owner, recover from the 
owner of the other vessel, if his vessel was more in fault than their 
own ; and the amount of damages which they can recover will, 
apparently, de^iend on the amount by which the proportion of tho 
other vessel’s fault exceeds the proportion of their own vessel’s 
fault (e). If the other vessel is alone to blame, they can recover 
the full value even tliough both colliding ships belong to the same 
owners (/). If their vessel was not to blame, but the collision is 
the fault of two or more other vessels, the Maritime Conventions 
Act applies, and it has yet to be decided whether they are entitled 
to recover from the owners of each of the other vessels in full, or 
only in proportion to the degree in which each vessel was in 
fault (y). 

(iv.) Personal Sufferers and their Uepresentatives, 

809. Passengers can, by the common law, sue the owners of the Personal 
vessel carrying them for personal injuries arising from a collision injuries to 
caused by negligence of those for whom the owners were responsible ; 

and since 1846, under Lord Campbell’s Act (A), the personal repre- 
sentatives of an innocent person on board a vessel, whose death was 
caused by a collision due to the fault of another vessel, may sue 
the owner of the other vessel in personam to recover damages (i). 

But in both cases the rights of action may depend on the terms of * 

(&) The Milan (1861), Lush. 388, 397. 

(e) See p. 522, ante. 

{d) PriesUey v. Fowler (1837), 3 M. & W. 1 ; Uedley v. Pinkney db Sons 
SUamship Co., [1894] A. 0. 222. 

(e) Maxitime Conventious Act, 1911 (1 & 2 Geo. 5, c. 57), s. 1 (1), or 
to any property on board.*’ 
if) ne Petrel, [1803] P. 320. 

{g) Maritime Conventions Act, 1911 (1 & 2 Geo. 5, c. 57)» s. 1(1): ^ce 
pp. 617, 618, onic. ^ 

[h) Fatal Accidents Act, 1846 (9 & 10 Viet. o. 93). Under this Act an 
action could be brought on behalf of an unborn child; see The George and 
Miehard (1871), L. B. 3 A. & E. 460. 

(») Even if the vessel which carried him was also in fault; see MiUs v. 

Amistrong, The'* Bernina" (1888), 13 App. Cas, 1. And since the 
time Convention^ Act, 1911 (1 A; 2 Geo. 6, o. 67), s. 6, the action can be 
brought in rem, though this was not so before ; seeSeaward v. "VeraOrus" 

(1884), 10 App. Cas. 60. 
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their contract ticket (j). The, difficolty in the' way of the’eraw^ 
orcrew *0 personal representativee{Q, enforcing simitar nghte^ ^' 
usaally the defence of common employment. 

810. Under the Admiralty Qot^ Act, 1861 (m), and 
tha old maritime Uw, a person ^fill^litiifered personal injuries by a 
collision of the vessel on which he ilitas with another vessel, the other 
vessel being in fault and being the noxious instrument of the injury, 
was held entitled to recover damages by action in rent against the 
other vessel (n), and ha could have recovered damages by action in 
l)crBonam against her owners; but injury caused by shock at the 
sight of another vessel coming into collision with the vessel carrying 
him was not damage done by a ship,” and could not be the subject 
of an action in rem{o). 


Workmen’^ 811. Under the Workmen’s Compensation Act, 1906 (p), a 
master or seaman (< 7 ) of a ship in collision who is injured by acci- 
dent arising out of and in the course of his employment, and his 
dependants, where death results from the injury (r), have a right 
to compensation from his employer, and can in certain circum- 
stances detain a foreign ship until security is given for such com- 
pensation (s). 


Sbipo t^ M ^ ^ * 812. Under the Shipowners’ Negligence (Bemedies) Act, 1905 (Oi 

flTnn r^i i detain a foreign ship until security was given was 

Act, I farther extended to cases of personal injuries, including fatal 
injuries, caused by the ship or sustained on, in, or about the ship in 
any port or harbour in the United Kingdom, by the neglect or 
f default of the shipowner or his employees or any defect in the 
ship. 


{ j) See pp, 328, 337, ante. 

{k) PrieBtley v. Fowler (1837), 3 M. & W. 1. 

(0 HedUy v. Pinkney Sons Steamship Go., [1894] A. C. 222, 

(m) 24 & 25 Viet. c. 10, ss. 7, 35. 

(n) The **Beta" (1869), L. B. 2 P. C. 447 (mate of vessel personally 
injured by collision) ; compare The Sylph (1867), L. R. 2 A. & E. 24 
(diver injured by paddle wheel of steamer) ; but The Beta,*" supra, was 
dissented from in Smith v. Brown (1871), L. R. 6 Q. B. 729. Before 1911 
personal injuries by falling tlirough a hatchway only covered by a tar- 
paulin were not “ damage done % a ship ” within the Admiralty Court 
Act, 1801 (24 & 25 Viet. c. 10), s. 7 {The Theta, [1894] P. 280) ; but it 
Boems that under the Maritime Conventions Act, 1911 (I & 2 Geo. 5, c. 5*1), 
8. 5, personal injuries of this kind may be the subject of an aefion 
in rem ; see p. 517, ante. 

io) The ttigel, [1912] P, 99. ' 

(p) 6Edw. 7,0.58. 

(q) Ibid., ss. 7, 13 ; and see title Master and Servant, VoL XX., 
pp. 167 ct «cfl. ; Parker v. Ship Black Bock (Owners) (1914), 30 T. L, R. 
271, 0. A. A workman on the ship, who is not a seaman, may have a 
right in case of collision to recover damages from his employer under the 
Ediplpyers’ Liability Act, 1880 (43 & 44 Vict. c. 42) ; see Macbeth db Co v. 
Chi^, [1910] A. C. 220. 

(r) Workmen’s Compensation Act, 1906 (6 Edw. 7, 0 . 68), Sohed. I. \ 

(«) Z5id., B. 11. As to the employer’s right of indemnity under i5id., e. 0, 

from the person legally liable for tne injury, see The Annie, [1909] P. 176 j 
,and Cory db Sons, Ltd. v. Pronoe, Femoick Co., Ltd., [1911] 1 B. 114, 

' C A " ^ ‘ 

(f) fi Edw. % «. 10, a, 1. 



XI. — Coiusioirsii^- 

* ^ 

818. % the Maritme Conventions Act, 1911 (a), the Admireliy 
Coin's Btatatory jurisdiction in respect of damage (ft), and l^e 
limited county court admiralty jurisdiction in respect of damage («), 
inelude damages for loss of life or personal injuries, and accord* 
ingly proceedings in respect thereof may be brought m rem or in 
personam. 

SuB-SKor. 2 . — RigliU in Rem. 

(i.) MarHimt Lien. 

814 . A maritiLiie lien springs into existence at once against a 
ship and her freight .for damage by collision done by that ship 
caused by negligence of the servants either of the owners or of 
those in whom the control of the ship is, with the consent of the 
owners, vested, within the scope of their employment (^/), and may 
be carried into effect, when opportunity offers, by a legal proceeding 
known as an action in rcm(e). 

The object is the satisfaction of the claim of the injured party 
out of the property seized ; and if the owners do not appear the 
action only enforces the lien on the res, but if they do appear the 
action is a means of enforcing against tlioni the complete claim of 
the plaintiffs (/)• 

The proceeding in revi must be commenced within two years 
from the date when the damage or loss or injury was caused (^). 

The maritime lien against the freight may be enforced by arrest 
of the cargo to make the owners pay the amount into court (A). 

The maritime hen applies against any vessel doing damage on 
the high seas(^); and wiiether the collision w^as on the high seas or 
in the body of a couniy (A). 

(a) 1 & 2 Geo. 5, c. 57, s 5. 

(b) See Admird-lty (’omt Art, 1840 (3 & 4 Viet. c. 65), a. 6 (jurisdiction 
to decide all claims or demands in the nature ol damage received by any 
ship) ; Admiralty Couit Act, 1861 (24 & 25 Vict. c. 10), s. 7 (jurisdiction 
over any claim for damage done by any ship). 

(c) See County Courts Admiralty Jurisdiction Act, 1808 (31 &: 32 Viet, 
c. 71), B. 3 (juiisdietion as to any claim for damage by collision) ; County 
Courts Admiralty Jurisdiction Amendment Act, 1869 (32 & 33 Vict. o. 51), 
s. 4 (jurisdiction extended to all claims for damage to ships, whether by 
collision or otherwise). 

(d) See p. 618, post, 

(a) As to the form of wiit, see title Admiralty, Vol. I., p. 80; and, us 
to county courts having admiralty jurisdiction, see ibid., pp. 127 et aeq, 

(/) The Dictator, [1892] P. 304, 313, 320 ; The Gemma, [1899] P. 285. C. A. 
(j7) Maritime Conventions Act, 1911 (1 & 2 Geo. 5, o. 57), s. 8. Before 
this Act statutes limiting the time for actions were held not to apply to 
an action on a maritime lien for damage; compare The Bums, [1907J 
P. 137, C. A. ; The Longford (1889), 14 P. D. 34, C. A. ; title Admiralty, 
VoL I., p. 72. But the right of action might be then, and possibly 
may be still, lost for want of roasoiiablo diligence : compare The Kong 
Magnus, [1891] P. 223; The Charles Amelia (1868), L. R. 2 A. & £.^30; 
The Europa (1863), Brown. & Lush, 89, P. C. 

(A) The Flora (1800), L. B. 1 A. & E. 45; The Boecliff (1869), L. R. 

2 A. & £. 363. 364; and, as to freight, compare The Orpheus (1871), 
L. R. 3 A. & £. 308; The Leo (1862), Lush. 444; The Victor (I860), 
Lush. 72. 

(i) The Sarah (1862), Lush. 549 (vessel without masts or sails and 
usnmly propelled by a ^le). 

V (h) The VeHtaa, [1901] P. 304, 311. 

H.L.— XXVI. T 
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{il} Siatutoty Pomft of Armt. 

815. A statutory iorisdiction given to the Admiralty |o 
arre«t s ship in certain circamstaneW for damage done to oargo^Q^ 
and a somewhat aimilar jurisdictiott || given to county ooorie having 
admiralty jurisdiction in case of damage to cargo, or tort in respect 
of goods carried, where the cli^ is under £300 (m); and such 
actions may arise out of a collision (n). 

816. Whenever any injury has in any part of the world been 
caused to anv property of His Majesty’s subjects by any foreign ship, 
for instance oy oollibion (o), if the ship is found in a port or river of 
the United Kingdom or within three miles of the coast, a judge of 
any court of record may, on certain evidence being given, order her 
to be detained until security has been given to abide the event of the 
action, or otlieraise( 2 >). 

Sub-Sect. 3 . — Jtighit tn Personam, 

817. In any case of collision the jurisdiction conferred by the 
Admiralty Court Act, 1861 (g), on the High Court of Admiralty, and 
now vested in the Admiralty Division, over any claim for damage 
done by any ship, may be exercised in personam (r). 

Skct. 6. — Collision as Affecting Salvage. 

818. The owners, master and crew of a vessel which is to blame, or 
l)aitly to blame, for a collision with another, cannot recover salvage 
for assistance rendered to her after the collision, on the principle 
that no mail shall profit by his own wTong («). When two vessels 
have been in collision and are in danger from one another, and 
one of thorn is towed away from the other, salvage may be payable 
by both {t). 

819. When a vessel is injured by collision without fault, while 
rendering salvage services, it is proper to ascertain the amount of the 
damages sustained and to award this as part of the salvage remunera- 
tion, but whore this cannot be ascertained, the salvage award must 
be assessed on a liberal scale taking the damages sustained into 

(l) See title AdMirvi^tt, Vol I , p. 73j but the Admiralty Court Act, 
1861 (24 & 25 Viet. Or 10), s. 6, confers no maritime lien (DapueU) v. 
Wyllte da Oo,, The **Pteve 8up€)iore'' (1874), L. R. 6 P. C. 482); see, 
faxthev. The Cap Blanco^ [1913] P. 130 

(m) County Courts Admiral^ Jurisdiction Act, 1868 (31 & 32 Yiot, 
0 . 71), s. 3 (3) i County Courts Admiralty Jurisdiction Amendment Act, 
1869 (32 & 38 Viet c. 51), Ss. 2 (2), 3. 

(n) As to limits of tins jurisdiction, see title Admiralty, Vol. p. 128: 

(o) Compare The Grief stoald (1850), Sw. 480. 

(p) M. S. Act^ 1804, B. 688; compare The Bilbao (1860), Ijiish. 149; 
The Fra/hconia (1877), 2 P. D. 163, 173. As to the rights of action 
Against, and powois of arrest of, a ship at the suit of personal sufferers 
and their representatives, see pp. 543, 544, ante, 

ig) 24 & 25 Viet, o. 10. 

(r) Ibtd , SB. 7, 35 ; and see title Admibalty, Vol. L, pp. 61, 105. 

(8) See p 563, post 

(0 The Vandych (1881), 7 P. D. 42 ; The EmUie QaUiwe^ tl908] P. 106) 
The Pori Caledonia and The Anna, [1903] P# 184. * 



account ( 2 ^), If the salving vessel n0gligeiitl7 oollidea with and 
injui^B the vessel which she is salving, her own^s do not necessarily 
forfeit their right to a salvage award, but they have to pay for the 
damage doi^e by the collision (e)« 

If the vessel being salved is sunk by collision with the salving 
vessel through negligence of the salvors, the owners of the salving 
vessel are liable for the damage caused, as the master was acting 
within the scope of his authority in attempting to salve (f»). 

The salvage expenses of a vessel damaged by collision through 
the negligence of another vessel, though ordinarily recoverable from 
the owners of the wrong-doing vessel (c), cannot be recovered if the 
salvage is chargeable to improper abandon rjient(d). 

Sect. 7. — Collision with a Pier etc. 

820. The former High Court of Admiralty had, and therefore 
the present Admiralty Division of tlie High Court has, jurisdiction 
over a claim for damage done by a ship by striking a pier or the 
like (c) ; and this also applies as regards damage to a ship by striking 
a pier (/). A county court having admiralty jurisdiction has no 
such jurisdiction over such a claim for damage by a ship to a 
pier((y), though it has such jurisdiction over a claim for damage tq 
a ship by striking a pier(k). 


(u) Baku Standard (Mabier and Owners) \ Anq^le {Master and 
Owners), [1901] A. C. 549, P. C. ; The Sunniside (1883), 8 P. D. 137 ; The 
Mad Tlonper (^Vo. 4) (1879), 4 Asp M. Tj. C. 103; and see p. 679, 

(а) The O. S. Butler, The Baltic (1874),L. R. 4 A. &E. 178; The Cheerful 
(1886), HP. D. 3 (collision by vessel at temp tin!; salvage, though avoidable 
by greater care and skill, lielcl not negligence by salvor) ; The Dwina, [1892J 
P. 68 (salvage award diminished for collision). 

(б) The (1869), L. li 2 A. & E. 365. 

(c) And a probable but discretionary outlay for towage, if there had been 
no oollision, cannot be deducted from the salvage expenses; see H.M.S. 
Inflexible (1857), Sw. 200. 

(d) The Linda (1857), Bw. 306. As to intervention in the salvage action 
by the wrong doer, see The Duma (1874), 2 Asp. M. L. C. 366. As to 
whether costs in the salvage aotiou are recoverable from the wrong-doer, 
see The British Commerce (1884), 9 P. D. 128 ; The Logatus (1866), Bw. 168. 

(«) The Uhla (1807), 3 Mar. L. C. 148 (damage to breakwater) ; compare 
The Excelsior (1868), L. R. 2 A. 6s E. 268 ; The Swift, [1901] P. 168 
(damage to oyster beds). As to the liability under the Hai hours, Docks 
and Piers Clauses Act, 1847 (10 & 11 Viet. o. 27), see p. 644, post. 

(f) Bee, aemblef Mersey Docks and Harbour Board v. Turner, The 

ifsto,” [1893] A. G. 468. 

(o) The Normandy, [1904] P. 187 ; or to a floating gas buoy [The Jlpoome, 
tl912] P. 160). 

(h) Mersey Docks and Harbour Board v. Turner, The *' Zeia,^' supra ; 
and see title AotfiuALTY, Vol. 1., p. 128. 
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SUlPPINO AND NATIOAlioir.* 


Part XI |. — Wreck. 

Skct. 1. — D^nitions. 

821 . Wreck may be defined as property cast ashore within the^ 
ebb and flow of the tide after shipwreck (a). The property must be 
a ship or her cargo or a portion thereof (&). 

In the Merchant Shipping Act, 1894, the term “ wreck ** is not 
defined, except as including jetsam, flotsam, lagan, and derelict 
found in or on the shores of the sea or any tidal waters (c), the 
intention evidently being to bring under one term the rights which 
pertained to the land and those that belonged to the admiral. 
The terra ‘‘wreck” also includes all fishing boats, all their small 
boats, their rigging, gear, and other appurtenances, nets, lines, 
buoys, floats, and other fishing implements (d). 

By “ tidal waters ” is meant any i)art of the sea, and any part of ; 
a river within tlio ebb and flow of the tide at ordinary spring tides, 
and not being a harbour (e). 

“Jetsam ” means goods which are cast in‘o the sea to lighten a 
ship in danger of sinking, and afterwards notwithstanding the sh^ 
perishes (/). 

“Flotsam” means goods floating on the sea from a ship which 
has sunk or otherwise perished (/). 

(a) Wreccum maris si^nificat ilia bona qu«oB naufragio ad terram appel- 
luntnr (Constable^ a {Sir Ifcnr?/) Case (IGOl), 6 Co. Kep. 106). By the Statute 
of Westminster I., 1275 (3 Edw. 1, c. 4), which has been repealed by the 
Statute Law Kemion Act, 1863 (26 & 27 Viot. c. 125), but is declaratory 
of the common law, it was agreed that whore a man, a dog, or a cat escape 
quick out of tlie ship, that such ship, nor barge, or anything within 
them, shall not be adjudged wreck ; see also slat. (1713) 13 Anne, o. 21, 
which has been repealed by the Merchant Shipping Kepeal Act, 1854 (17 
& 18 Viet. c. 120), s. 4. The reference in these statutes to the escape 
of a live being from the ship is not to be construed literally, but as meaning 
that if the property could bo identified by its owner it was not wreck 
{HamUtan v. Davis (1771), 6 Burr. 2732; Brae., lioUs ed , Vol. II., 
p. 271) ; but see charter of Henry 111., granting that if a man escape alive 
it shall not be wreck, and if an animal escape alive or be found in the 
ship, then if claimed in throe months the owners shall have the goods 
and chattels found in the ship (Charter Bolls, 1236, 20 Hen. 3, m. 4; 
and also Patent Bolls for the reign of Edward I. and Edward II. 
Strictly spewing, wreck of the sea at common law waa confined to 
property cast ashore after shipwreck, the ownership of which could not be 
ascertained ; but the term has for a long time been used to include wreck 
at common law and property declared b^y the Statute of Westminster I., 
1275 (3 Edw. 1, 0 . 4), not to be wreck, and it is so used in the M. S. Aot, 
1894, SB. 618—622. 

(b) Palmer v. Bouse (1858), 3 H. & N. 505 (timber which had drifted 
trim its moonngs) ; Cargo ex Schiller (1877), 2 P. D. 145, C. A. ; The 
Qob Float Whitten No. 2, [1896] P. 42, C. A. 

(e) M. S. Aot, 1894, s. 510. As to the meaning of wreck ” in ibid,, 

B. 158, see The Olympic, [1913] P. 92, C. A. 

(d) Sea Fisheries Act, 1883 (46 & 47 Viet. c. 22), s. 10, Sched. I., art. 25; 
see, generally, title Fisheeies, Vol. XIV., pp. 625 et sea. 

(e) M. S. Act, 1894, s. 742. 

(/) Oongtkble^B {Sir Henry) Case, supra. A oontemporaty report pf ' 
this case in Lansdowne, M.S., 1088, fol. 69, gives Popuam, 



FiJ^'Xn. — Wbeok. 

Lagan*’ means goods heavier than water cast into the sea to ’ , - - ^ 
lighten a ship in danger of sinking which afterwards perishes, ai^ DeflnltS^ 
cast ont with i^e intention of feeing recovered, and therefore havJi% 
attached to them some floating object by which they may subse* ^ ^ 

quently be located (g). 

Jetsam, flotsam, and lagan are not wreck, though indaded in When fm^k, 
that term as used in the Merchant Shipping Act, 1894 , so long as 
they remain in or upon the sea, but if any of them be cast up on 
the shore, then they are wreck (g), 

“ Derelict *' is when a ship or cargo is abandoned and deserted “ Dereiice.” 
at sea by those who were in charge of it, without any intention 
of returning to it or any hope of recovering it (ft). 

Sect. 2. — Receivers of Wreck, 

822 . The Board of Trade has the general superintendence Appointment, 
throughout the United Kingdom of all matters relating to wreck. 

With the consent of the Treasury, the Board appoints the receivers 
of wreck from amongst the offlcers of customs, coastguard, or inland 
revenue (t). . . 

The only remuneration to which a receiver of wreck is Hemunera'- 
entitled are the expenses properly incurred by him in the 
performance of his duties, and such fees as the Board of Trade 
directs (ft). A receiver, in addition to all other rights and remedies 
for the recovery of his expenses and fees, has the same rights and 
remedies as a salvor has in respect of salvage due to him (Q. 

Disputes as to the amount of a receiver's fees and expenses must Disputes, 
be determined by the Board of Trade (m). 

Sect. 3 — Vessels in Distress. 

823 . A receiver of wreck, on learning that a British or foreign Duties of 
vessel is wrecked, stranded, or in distress at any place on or near receiver. 



judgment as* follows : “ Et quant a ceo il dit que jetsam est ou in le 
perm de tempest les mariners ject parcell del biens hors del nief descaper le 
dauDger par lighteninge del nief. Et cy longe come ceo est sur le meere ceo 
est j.etsam et nemy wrecke. Floatsam est ou nief esi tout ousterment 
swaUowe par le meere et sinke al bottome et parcell del biens doate sur 
lo ewe, et ceo nes wrecke tanque ject sur le terre, comment que soit inter le 
ebb et flood : et si soit Ject issint que ceo touche le t6rre, si lewe amesna 
ceo arere et touts fois floatsam. Lagan est oeo que sinke et remaine al 
boitome . . . Et Fenner, J. dit que lagan est mort corps in le meere et 
tout ceo que est circa lay. Mes Cooke, J. dit que fuit appell lagan a ligando, 
scilicet quant chose sinke al bottome del meere, et est iin boy tie al ceo pur 
que poit estre trove.” 

(fl) Constable's (Sir Henry) Case (1601), 6 Co. Rep. 106 ; B. v. Tieo CaskSii. 
ofTaUow (1837), 3 Hag. Adm. 294, 298 ; The Pauline (18^5), 2 Wm. Rob. 358, 
(ft) For the meaning of derelict,” see also p. 549, post. 

(t) M. S, Act, 1894, s. 666. In special cases the Board can make 
appointments from outside these classes {ibid.}. 

(ft) 8. 667. The fees must not exoe^ the amount specified in 
ibid,, Sohed. XX. (ibid., s. 567 (1) ). As to the ^plication of fees, see 
ibid.f s. 567 (4) ; Merchant Shipping (Mercantile Marine Fund) Act, 1898 
(61 8 b 62 Viet. o. 44), s. 1. 

M. S« Act, 1894, B. 667 (2) ; see pp. 679 et seg., post. 





Bzaminatlon. 


Powers. 


CBieat. 3. ooac^k or any t,idal ^ater within the lixnito of the Ifh^tedi 

jj^BseJa In Baagdom, must forthwith proceed and take comi^an^ of $)} 
jDistress. pareone present, and assign such and give such directibiu 

eflug^ person as he thinks fit for preservation of the yeaseU^o 
lives of the persons belonging to hi^, and of her cargo and appa^l£ ^ 
Jle must not, however, interfere -between the master and crew or * 
the vessel unleas requested by the master to do so (?&)• 

Bzamination. 824 . Besides the duty of attending at the scene of a wreck, the 
receiver must, when any ship is or has been in distress on the coast 
of the United Kingdom, as soon ac conveniently may be examine 
on oath any person belonging to the ship, or any other person who 
may be able to give any account thereof or of her cargo or stores, for 
the purpose of ascertainiiigsuch facts relating to the accident as he 
may think necessary (o) The examination must be taken down in 
writing, and a copy must be sent to the Board of Trade and the 
secretary of Lloyd’s (p). 

Powers. To enable him to carry out his duties of saving life and property 

he may require any person to assist him, and may require the 
msster, or other person in charge, of any \es8el near at hand to give 
such aid with his men or vessel as may be in his power. He may 
demand the use of any wagon, cart, or horses that may be near at 
hand (q). 

The receiver, and persons assisting him, may, on certain conditions 
as to damage, pass o\ er any land near the salvage operations and 
deposit thereon any salved property without being guilty of tres- 
pass (r). Any damage sustained by the owner of the land is a 
charge on the salved property, and can be recovered as salvage (ir). 
PlunderinR, In the event of any person plundering or creating disorder or 
or obstructing obstructing the salvage operations, the receiver may cause such 
Mirage. offender to be arrested, and he may use force and call upon all His 
Majesty's subjects to assist him in doing so (t). 

Bioting, If owing to rioting damage is done to the stranded vessel or her 

cargo or apparel, the owner is compensated (a) under the provisions 
of the Biot (Damages) Act, 1886 (b), 

reraons 826 . When a receiver is not pi%sent at the salvage operations, 

to the following persons, in succession in the order named, may do 

recciveis. 

(n) M. 8. Act, 1894, s. 511. As to the meaning of ‘*on or near the 
epasts,’’ see Tho FuUiam, [18981P. 206, 213. 

(o) M 8. Act, 1SQ4, s. 517. For this examination on oi^th the reoeivei 
has all the powers of a Board of Trade inspector, for which spe 

3. 729. He can charge a fee of £1 for the first deposition aod £1 lor the 
subsequent depositions {ibid., s. 667, Sched. XX.). These depositions are 
not aamissible in evidence in a collision action, though deponent haa 
before the tyisj [TTm Uewry Coscon (1878), 3 P. D. 156); end eae title 
Evidence, Vol. XIII., pp. 465 et seq, 

(p) M, S. Act, 1894, 8. 517 (fh 

(q) Pailuie without reasonable cause to comply with his request^, 
rendara a person liable to a fine not exceeding £100 (fbtd., #« 512). 

r) s. 513. 

(a) Jbtf ,» a 513 (2>. As to salvage generally, see PP* ^^7 ^ » 9^ 

(i) M. S. Aot, 18H s. 614. 

(a) Ibid., a, 516. 

(5) 49 k, SO Viet c. 38. 
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i^T 


9zgr(t|f]i^aatbori8ed to be dtma by a tekeiv&r^ tiamelj^ s ohil)f dlteei^ 
of (c), principal oflSic^ of eoestgiiaird, chief OTfioer of inM^ 

rev^lAoe, dherif^ justice of th0 poace^ ooznmiEiBiotied nfficet on ftt 
jb the nbvyi commissions^ 4>fficer on full pay in the 
Tlieae persons, vrhen acting aa deputy for tne receivei^f d:rS not 
entitled to any fees payable to receivers, but may have 4 oltum for 
salvage (e). 

Shot. 4* — Dealing with Wreck. 

Sub-Seot, 1,—DutieB of Fin^% cf Wretic. 

826. A peiBou who finds or takes possession of any wreck 
within the limits of the United Kingdom, or any wieck found 
outside those limits and brought within them, must, if he is the 
owner, give notice to the receiver of wreck for the district of the 
fact and a description of the marks by which the wreck may be 
recognised (/). If he is not the owner, he must deliver such wreck 
to the receiver, unless he is a salvor, in which case he may deliver 
it to the owner 

827. Any person, whether the owner or not, who secretes or keeps 
possession of or refuses to deliver to the receiver any cargo or 
article belon^ng to or separated from a vessel which is wrecked, 
stranded or in distress in the United Kingdom, which is washed 
ashore or otherwise lost or taken from the vessel, is liable to a fine 
not exceeding £100 (A). A person who fails without leasonablc 
cause to Comply with the duties of finders set out abo\e is liable 
to a similar fine, and in addition, if he is not the owner, to forfeit 
any claim for salvage, and to pay to the owner of the wreck if it is 
claimed, or if unclaimed to the person entitled to the same, double 
the value thereof (?). 


Sub-Sect 2 -^Duties of Ileceiver. 

828. In the event of cargo or articles being washed ashoie or 
lost or taken from a vessel in distress on or near the coasts or in any 
tidal water within the limits of the United Kingdom, the receiver 
should demand the property from any person, whether tlie owner or 
not, who secretes it or keeps possession of it, and on liis refusal 
to deliver it up the receiver may take it by force {k). 

(c) This includes the collector, superintendent, pimoipal coast officer, 
or other chief officer of customs (M. S. Act, 1894, s. 742). 

(d) Uid., s. 516 (1). 

(e) Ibid., s. 516 (2) ; see The Wear Packet (1855), 2 Ecc & Ad. 256. 

(/) M. S. Act, 1894, s. 618 (a) ; S. Act, 1906, s. 72. 

{g) M. S. Act, 1894, s. 518 (b) ; The Zeta (1875). L. K. 4 A. & E. 460. 
These provisions as to wreck only apply to criminal and inmroper dsten- 
tion woereby it is sought to practise a fraud upon the Crown or 
owner; see shio The Liffvy (1887). 58 L. T. 361, where the finder took 
possession bond -fide believing the property to be his own. 

ih) M. S. Act, 1894. B. 619. 

(i) Ibid., 8. 518. It is ** a reasonable cause ** for salvors to continue in 
possession that they do so in older to perform necessary salvage opera- 
tions for the safety of the property (The QVynoeran (1906), 21T.Ij. B. 648), 
A rsediter of wreck also has powers in connexion wito the licensing of 
marine store deatois, as to which see title TrujdS xns TftADn UNios^a, 
Yol. XXVII.. p. 643. 

ik) M. 8, Act, 1804, B. bl9 (2), (3). 
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When the receiver has taken -possession of any vreokj he-mnst 
vrithin forty-eight hours cause to be posted op in the custom-house 
nearest to the place where the wxe^k was found or seized by him a 
dtpeription thereof and of any marks by which it is distinguitdied.' 
If he thinks it is worth more than £20, he must send a similsir 
description to Lloyd’s, to be posted there for inspection (0. Within 
the same time he must send a similar description of the wrecked 
property to any subject who may have proved his title to unclaimed 
wreck in respect of the place where such i)roperty was found (m). 

At any time tlie receiver may sell wreck which in his opinion is not 
worth more than £5, or is so damaged or of so perishable a nature 
that it cannot with advantage be kept, or is not of sufficient value 
to pay for warehousing. The proceeds of such sale, after deducting 
expenses, are held by the receiver for the same purposes and subject 
to the same claims, rights, and liabilities as if the wreck had 
remained unsold (n). 

Sub-Sect. 3. — Clatmt of Owners to Wreck, 

629 . Within one year of the wreck passing into the possession of 
the receiver of wreck the owner thereof is entitled, on proof of his 
ownership to the satisfaction of the receiver, to have the wreck or 
the proceeds of any sale thereof delivered to him immediately 
he has paid the salvage fees and expenses due in respect of such 
wreck (o). 

If the wreck formed part of a foreign ship or of her cargo, 
the consul-general of the country to which the ship or in case of 
cargo to which the owners of the cargo may have belonged, or any 
consnlar officer of that country authorised in that behalf by any 
treaty or arrangement with that country, is, in the absence of the 
owner and of the master or other agent of the owner, deemed to be 
the agent of the owner so far as relates to the custody and disposal 
of the wreck (p). 

Sub-Sect. 4. — Dealing vrith Unclaimed Wreck. 

830 . All unclaimed wreck found in His Majesty’s dominions 
belongs to the Grown as part of the prerogative, except when it is 
found in places where the Crown has granted the right to wreck to 
other persons (q). Ilis Majesty is also entitled to all wreck found 
within the limits of bis Duchy of Lancaster when the right thereto 
has not been granted to. a subject (r). The same rule applies to 
the Duke of Colrnwall in respect of that Duchy («). Besides the 


(l) M. S. Act, 1894, 8. 620. 

(m) Ibid., 6. 624 (2). If the wreck js tlaimed in right of the Duchy of 
Cornwall, notice is sent to the Receiver-General of the Duohy {ibid., 
8. 626 (2) (b) ). 

(») Ibid., 8. 622. 

(o) JbU., 8S. 621 (1), 626. 

(p) Ibid., 8. 621 (2). 

(g) Ibid., a. 623; Statute de PrerogatiTa Regis, Btat.<<«mp. iaeert.)c, 13; 
see also title Constitutional Law, yol. VII., pp. 210 at sag. 

(r) U. S'. 4ct> 1894. s. 626 (2) (a). 

(a) Ibid., S. 626 (2) (b). 



Past XU. — ^Wiutcs. 


prerogative righto of the Grown to wreck, the Board of l^ade Swr. «. '1' 

may^ purchase for His Majesty any righto to wreck in the pos- DMUm 

BOBsion of a subject, and for this purpose the provisions of the tritiiWioi)k. 
Lands Glaushs Acts relating to the purchase of lands agreement n — t...- 
apply (t). from BObjMS 

for 

831 . A subject (a) who is entitled for his own use to unolaimed ^itie to 
wreck found in any place* within the district of a receiver must uaciaim^^ 
deliver to the receiver a statement of his title and an address to 
which notices may be sent (b). 


832 . In cases where the receiver is satisfied with the title, he Disposaiof 
must, on taking possession of any wreck found at any place to which wreck by 
the statement of title refers, within forty-eight hours send to the 
address delivered to him a description of the wreck and of any 
marks by which it is distinguislied (c). At the expiration of the * 

year from the time when the unclaimed wreck came into his hands, 
he must, if it belongs to a subject, deliver it to him after payment of 
all expenses, costs, fees, and salvage. When it does not belong to 
subject, the receiver must sell it, and (after deducting the expenses 
incurred and paying salvois such amount of salvage as the Board 
of Trade may in such case or by any general rules determine) pay 
the proceeds for the benefit of the Grown as follows: if claimed 
in respect of the Duchy of Lancaster or Duchy of Cornwall, to 
the rieceiver-Geiicral of the Duchy; if not so claimed, to His 
Majesty (d). 

In the case of a dispute as to a title to unclaiined wreck, it may Disputes, 
be determined in the same way as if it were a dispute as to salvage to 
be determined summarily (e). If either party is unwilling to have 
the matter determined in this summary way or is dissatisfied with the 
determination, he may within three months after the expiration of 
a year from the time when the wreck came into the receiver’s hands, 
or from the date of the decision, take any proceedings in any court 
having jurisdiction in the matter for establishing his title (/). 

On due delivery of the wreck or payment of the proceeds, the Receiver’s 
receiver is discharged from all liability in respect thereof, but such 
delivery does not prejudice or affect any question which may be jebmy, ^ 
raised by third parties concerning the right or title to the wreck, or 
to the soil of the place on which the wreck was found (^). 


(t) M. S. Act, 1894, s. 528. For the Lands Clauses Acts, see title Con- 
PULSOBT PURCUAbE OP LaND AND COMPEKSATION, Vol. VI., pp. 12 et Seq. 

(а) This includes any admiral, vice-admiral, lord of a manor, heritable 
proprietor duly infeft, or any other person (M. S. Act, 1894, s. 524). 

(б) Ibtd„ s. 524. After the passing of the M. S. Act, 1854, the Board of 
Trade caused inquiries to be made as to the title of persons claiming a 
right to wreck, and in many oases admitted the titles proved at sfeh 
mquiry. These admissions ot title to unclaimed wreck are not considered 
by the Board of Trade to be binding m all cases on the Crown, though 
acted upon for over fifty years. 

(4 M. S. Act, 1894, 8. 524 (2). 

(d) Ibid,, SB. 525, 670 (g). Foreign goods when wiecked are liable to 
customs duties (tb/d., e. 569). 

(c) Ibid., fis. 526 (1), 547, 548, 

(0 Ibid., BS. 626 {2i 649. 

{g) Ibid., B. 527. For the law relating to the title to the soil, see titles 
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8bot. 6. — RemomU of Wreck. 

, Sub-Sect. l. — Author%(itt Xfiigftj/u)eied to Remove Wrt^ 

t33. The authority empowered to remove wrecks which arel^^ 
taay become in its opinion an o^truction or danger to navigations^ 
or to the lifeboat service (h) ia in the case o f a vessel (t) sunki 
stianded or abapdoned in any harbour (i) or tidal water (Z) under 
the control of a harbour or conservancy authority (rn), or in or near 
any approach theretOi sueh harbour or conservancy authority (n). 

When a vessel is wrecked in any fair-way (o), or on the seashore, 
or on or near any lock, shoal, or bank in the British Islands or any 
of the adjacent seas or islands, and there is not any harbour or 
conservancy authoiity having jurisdiction in regard thereto, then 
the autliority to deal witn the wreck, if in its opinion such wreck 
Is or is likely to become an obstruction or danger to navigation or 
the lifeboat service, is the geneial lighthouse authority for the 
locality (yi). 

If a question arises between the harbour or conservancy authority 
and the general lighthouse authority as to their respective powers 
for the removal of wrecks, that question may be referred to the 
Board of Trade, and the decision of the Board is final (q). 

Sub-Sfci. 2 — E'fient of Power 

834. The empowered authorities have, in addition to any other 


Bounhaiues, Fences, and Party Wa^ls, VoL III., p. 118 ; Waters and 
Watercourses. 

(h) “ Lifeboat service '* means the saving, or attempted saving, of 
vessels, or of life or property on board vessels, wrecked or aground or 
sunk, or in danger of being wrecked or getting aground or sinking (M. S. Act, 
1894, a 742). 

(3) “ Vessel ’* on this page and on pp 556, 656, 'post, is used as inoludiog 
oveiy article or thing, or collection of things, being or forming pai I of the 
tackle, equipmc nt, cargo, stores, or ballast of the vessel {(hid , s. 532). 

(k) “Harbour** includes harbours properly so called, whether natural 
or aHafioial, estuanes, navigable rivers^ piers, jetties, and other wor^ in 
or at whifb ships can obtain shelter, or ship or unship goods or passSugers 
(ihtd., s. 742). 

(0, “ Tidal water *’ means any part of the sea, and any part of a river 
within the ebb and flow of the tide at ordinary spring tides, and not being 
a harbour 

(m) ** Harbour authority ^^inoludes all persons or bodies of persons, 
corporate or imincorporate, being proprietors of or entrusted with we duty 
or invested with the power of eonstmoting, improving, managing, regu- 
lating, maintaining, or lighting a harbour. “ Conservanoy authority ’* 
includes all^ pprSous or bodies of persons, corporate or unincorporate, 
<^tnisted with the duty or invested with the power of conserving, maiii- 
Wning, or improving the navigation of a tidal water (^td.). 

(a) B 530. powers of a harbour authority under the Harbours, 

Docks, and Piers Clauses Act, 1847 (10 & 11 Viot. c. 37), to remove wrecks, 
see p. 042, post As to removal of wrecks in the Mersey, see Dv^ka 

mid Harbour Board Act, 1012 (2 ds 3 Geo. 5, c. zii). 

(o) For meaning of fair -way,*’ see p. 406, cwits. 

(p) M. B, 1804, s. 531. As to the i^neral Ughtkouse authority, 
see pp. 627, 628, pori. 

(9) M, S. Jtot, i804» S. 533. 






powers fyr a like objeet, power to take poBsessioti o{, raise, remove* 
or destroy, the whole or ahy part ol a vessel, and to light 
buoyvliier, antil raised, removed, or destroyed* Such authoniSea 
in^ such mauDer as Jthey think fit, any wioc^k raised iSf 
re^BOved, and any property recovered under these powers, prov£te4 
they give seven days’ notice of the sale in a local newsp^^per. If 
the property is perishable or likely to deteriorate they eaii sell at 
once. The owner of any property offered for sale has the Option 
of taking delivery on payment of the fair market value, ascertained 
by agreement between the owners and the authority, or, failing 
that, by some person named for the purpose by the Board of 
Trade (r). Out of the proceeds of any sale, or of the amount ExpenscAk 
paid by the owners, the authority may reimburse itself for the 
expenses incurred by it in relation to the wreck, but it must 
hold the surplus in trust for the persons entitled thereto («)• 
Expenses incurred by a general lighthouse authority, and not 
reimbursed out of the proceeds of the wreck, are paid out of the 
General Lighthouse Fund(^). 




836. When the owners, though in possession, have transferred insuffldent 
the management and control of a wreck to a wreck-raising authority, 
neither are they nor is the wreck liable for any collision which 
may happen through insufficient lighting and buoying (a), but the 
authority may be liable for their own negligence (i). 


(r) M. S Act. 1894, ss. 630, 634. 

(g) Ibid , 8 . 630. As to what may be included in the expenses, see 
The Barrington (1888), 13 P. D. 48. 

{t) M. S, Act, 1894, 8. 531 (2] ; Merchant Shipping (Mercantile Marine 
Fund) Act, 1698 (61 & 62 Vict. c. 44), s. 1 (1) (b), (c) ; soo pp. 632 et aeq,^ 
poit Under the M. S. Act, 1894, a wreck raising authority has no power 
to recover from the owner the expenses incurred, but may have a personal 
remedy against the owner under a special Act for such expenses (The 
BUnch (1881), 6 F. D. 127, C. A ). it will depend on the terms of the 
special Act whether the owner who is liable is the owner at the time of the 
wreck or at the tilne when the expenses were incurred. When the power 
to recover personally is by incorporation in the special Act of the 
Harbours, Docks, and Piers Clauses Act, 1847 (10 dc 11 Viet c. 27), s 66, 
an owner who has abandoned the vessel as a derblict before the expenses 
were incurred is not hable (Arrow Shining Co. v. Tgne Improiement 
Comwtaaionera, The Oryatal^ [1894] A. Cf. 508). As to the meaning of 
‘•owner ” in the Thames Conservancy Act, 1894 (67 & 68 Vict. c, clxxxvu.), 
see The WaUaend, [190*?] P. 302. When there is a peisonal remedy 
against the owner under a special Act the authority can allocate tho 
^deeds of wreck to the expenses incurred under the M. S. Act, 1804, 
and Sue the owner forth6bsdanCe(4rrdfi; Shipping Co. v. Tyne I^prooemeut 
Chmtttiiiaiontra, The Cryatal, aupm). Whore under a local Act the authority 
has power to recover &oifL the owner, it cannot charge the owners of oa^go 
on wreck with the expense of removing or dispersing the wreck 
(Fivian v. Meraeg Doj^ Boaid (18^9), L. E. 6 C. P. 19). 

(а) S 8. Utopia (Oirnsi-s) v. 8.8, Primula (Oionera o/nd Maater)^ The 

Viopia, [I8d3] A. C. 492, P. C. 5 The Douglaa (1882), 7 P. D. 151, C. A. ; 
Brown V. MaUeU (1848), 6 C. B. 699 ; WhiU v. Criap (18(14), 10 Exch, 
312 ; sde pp. 5^3, 834, ante. ^ , 

(б) J^ormoni v. Pumeaa BaU. Co. (1883), 11 0. B. D, 498 1 Menen Bodfta 

TruHeea v. Gibha (1866), 11 H. L. Cas. 686 ; L. Jl. 1 H. t>. 03 ; v, 

Trim(y Houae Coloration (1886), 17 Q. B. D« 796« 
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Skct. 6. — Offences in Bespect of Wrech 

836 . It ia a felony (c) to take into any foreign port and eell any 
wreck, or any vessel, stranded, d^elict, or otherwise in distressp 
found on or near the coasts of the United Kingdom or any tidal 
water within the limits of the United Kingdom, or any part of the 
cargo or apparel or anything belonging thereto (d). It would seem 
that wreck taken possession of outside the limits of the United 
Kingdom may be taken to a foreign port, provided it has not been 
brought within the above limits (c). 

Unless a person is, or acts by the command of, the receiver of 
wreck, or a person lawfully acting as such, he may not go on board 
or endeavour to board any vessel which is wrecked, stranded, or in 
distress, without the leave of the master. If he does he is liable to 
a fine and to bo repelled by force (/). 

A person who impedes or hinders, or endeavours in any way to 
impede or hinder, the saving of any vessel stranded or in danger of 
being stranded or otherwise in distress, or of any part of the cargo 
or apparel thereof, or of any wreck, or who secretes any wreck or 
defaces or obliterates any marks thereon, orw^ho wrongfully carries 
away or removes any part of such vessel or her cargo or apparel or 
any wreck, is liable to a fine in addition to any other punishment 
to which he may be liable {jj). 


Wrongful 
pOBflessiou of 
wreck. 


837 . When a receiver suspects or receives inforiuation that any 
wreck is secreted or in the possession of some person who is not the 
owner, or is being improperly dealt with, he can obtain a search 
warrant from a justice of the peace to search any house, place, or 
vessel and detain any wreck found. If the warrant was obtained 
on information given and a Seizure follows, the informer is entitled 
by way of salvage to such sum not exceeding as the receiver 
may allow (A). 


(c) Penalty, not loss than tliree years’ penal servitude and not exceeding 
five years (M. S. Act, 1894, s. 535) ; and as to alternative soutenoeb, ^oe 
title Criminal Law and Proceddre, VoI. IX., p. 410. 

(d) M. S. Act, 1894, s. 535. For* definition of the terms ‘‘wreck,” 
“derelict,” “tidal water,” “limits of the United Kingdom,” see pp, 548, 
549, note (2). 554, ante, 

{e) Compare M. S. Act, 1906, s. 72; M. S. Act, 1894, s. 518. 

(/) Penalty, not execediug £50 (ibid., s. 536(1) ). “Master” includes 
every person except a pilot having command or charge of a ship {ibid., 
B. 742). 

{g) Ibid., s. 536 (2). Penalty, not exceeding £50; the other penalties 
presumably are those imposed by ibid., s. 518, namely, for failure to deliver 
to the receiver, penalty not exceeding £100, and if the captain be not the 
owner, forfeiture of salvage and liability to pay double the value of the 
property, and by ibid., s. 519, namely, for secreting, keeping possession of, 
or refusing to deliver to the receiver on demand, a penalty not exceeding 
£1(K) ; as to the application of this part of the Act, see also The Zeta 
(1875), L. R. 4 A. & £. 460 ; The Liffey (1887), 6 Asp. M. L. C. 256. As 
to marifie store dealers, see title Trade and Trade Unions, Vol. XXVlL, 
p. 643 ; as to stealing from a wreck, see title Obihikal Law and 
ProcedUbe, Vol. IX*, p- 640. 

(A) M. S. Act, 1894, s. 537. 
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Part XIII. — Salvage. 

•' Skct. 1.— Nature of Salvage, 

838. The term “ salvage may signify either the service rendered 
by a salvor or the reward payable to him for his service (a). It is 
applicable to military salvage, or the rescue of property in time of 
war (6), as well as to civil salvage, which is the present subject. 
Civil salvage relates to the service of saving property or life in 
danger at sea and the compensation payable in respect of such 
service. 

839. Salvage service in the present sense is that service which 
saves or contributes to the ultimate safety of a vessel, her apparel, 
cargo, or wreck, or to the lives of persons belonging to a vessel when 
in danger at sea, or in tidal waters, or on the shore of the sea 
or tidal waters, provided that such service is rendered voluntarily 
and not in the performance of any legal or oflicial duty or merely 
in the interests of self-preservation (c). The person who renders 
such service, the salvor, becomes entitled to remuneration termed 
“salvage reward.*’ 

840. Salvage services may be rendered in many different ways. 
They include (d) towing (e), piloting (/), navigating (g), or standing 
by (h) a vessel in danger ; landing (i) or transhipping (Ic) cargo or 
persons belonging to such vessel; floating a stranded vessel (Z); 
raising a sunken vessel (vi) or cargo (n) ; saving a derelict (o) or 
wreck (p) ; setting in motion (g), fetching (/•), or bringing (s) assist- 
ance to a vessel in danger ; giving advice or information in order to 

(а) It is also applied to the salved property in matters relating to 
insurance. There is no common law right to salvage; see Falcke v 
Scottish Imperial Insurance Co, (1886), 34 Ch. D. 234, C. A., at pp. 248 
249 etc., and pp. 570 et seq., post, 

(б) See title Ptiize Law and Jurisdiction, Vol. XXIII., p. 293. 

(c) See Kennedy, Civil Salvage, 2nd ed., p. 2 ; and The Gas Float Whitton 
No, 2, [1896] P. 42, 0. A., per Lord Esher, M.R., at p. 49, citing vaiioua 
deliiiitions. 

(d) See Pritchard's Admiralty Digest, 3rd cd., pp. 1920 — 2123. 

(e) The Ellora (1862), Lush. 660 ; The Madras, [1898] P, 90. 

(/) The Anders Enape (1879), 4 P. D. 213. 

(g) Newman v. ^Yalter8 (1804), 3 Bos. & P. 612; Le Jonet (1872). 
L. K. 3 A. & E. 666. 

(ft) The Undaunted (1860), Lush. 90, 92. 

(i) The Favourite (1844), 2 Wm. Rob. 265. 

(ft) The Columbia (1838), 3 Hag. Adm. 423 ; The Erato {IBSB), 13 P. D. 
163. V 

(l) The Inchmaree, [1899] P. Ill ; The Cayo Bonito, [1904J P. 310. 

(m) The Catherine (1848), 6 Notes of Cases, Supp., xliii. 

(w) The Cadiz and The Boyne (1876), 3 Asp. M. L. C. 332. 

(o) The Janet Court, [1897] P. 69. 

•(p) The Samuel (1861), 16 Jur. 407. 

(5) The Margu-erite Molinos, [1903] P. 160 ; The Cayo Bonito, supra 
(laimchers of a lifeboat). 

(f) The Sarah (1878), 3 P. D. 30. 

(«) The Undaunted, supra. 
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save a vessel from a local danger (a) ; supplying officers or (() 
or tackle (c) to a vessel in need of them; resonkig persons who have, 
had to take to the boats (d) ; removing a vessel from a danger, such 
as a vessel or wreck which has foukid her (c), an icefloe (/), ot^ 
impending collision (g) ; patting out a fire on board (h) ; saviajp. 
property or life from a vessel on fire (i) { removing a vessel or cargo' 
from a position in which it is in imminent danger of catching fire (k ) ; 
protecting or rescuing a vessel, her cargo, or persons on board from 
pirates or plunderers (1 ) ; recovering and restoring a captured 
ship (m). 

841 . The right of the salvor to salvage reward does not depend 
on contract (n). It may, but does not necessarily, arise out of 
contract. A salvage service rendered to property so circumstanced 
that a prudent owner of the property would accept the service creates 
of itself a title to salvage reward (o) ; and the fact that an express 
contract for the performance of salvage services has been entered 
into by the salvor, who has failed to carry it out, does not preclude 
him from obtaining salvage reward, if the service rendered by him 
contributed to some extent to the ultimate safety of the property 
in danger (p). 

To maintain a claim for salvage reward it is not sufficient 
that services in the nature of salvage services have been rendered. 
It is necessary to show that the property in danger, or some part of 
it, has been ultimately saved, whether that result has been achieved 
with the aid of the salvage service or by other means (q) ; for if 
no part of the property in danger is ultimately saved, no salvage 


(a) Th6 Eliza (1862), Liieh. 636; The Strathnaver (1875), 1 App. Cas. 58, 
62, 63, P. C. ; but see The Vrouiv Margaretha (1801), 4 Ch. Rob. 103, per 
Lord Stowell, at p. 104, and The Little Joe (1860), Lush. 88, per 
Dr. Lusuington, at p. 89, where it was doubted whether this service was 
a salvi^e service. 

(b) The Skibladner (1877), 3 P. D. 24. 

(c) The Prince of Wales (1848), 6 Notes of Cases, 30. 

id) The Cairo (1874), L. R. 4 A. & E. 184. 

(e) The VandycJc (1881), 7 P.D.42; affirmed (1882), 6 Asp. M. L. C. 17, 
C. A. ; compare The Emilie QalUne, [1^3] P. 106. 

if] The Swan (1889), 1 Wm. Rob. 68. 

\g) The Saratoga (1839), Lush. 318. 

(h) The City of Nefwcastle (1894), 7 Asp, M. L. C. 646. 

(i) The Eastern Monarch (1860), Lush. 81. 

(A;) The Tees, The PeniucJcet (1802), Lush. 505. 

(l) Calyt^sb (1828}, 2 Hag. Adm. 200 ; The Erato (1888), 15 P. D. 165. 

(m) The Henry (1810), Edw. 192. 

(n) Five Steel Barges (1890), 16 P. D. 142, per Hannen, P., at p. 146 ; 
Cargo ex PoH Victor, [1901 1 P. 243, 247, 249, C. A. 

(o) The Vandyek (1881), 7 P. D. 42; affirmed (1882), 6 Asp. M. L. C. 17, 
C, A. ; The Liffey (1887), 6 Asp.M. L. C. 255 (services rendered to a vessfel 

the salvor believed to be his own); TlteAu(7iie<eLe^em6f*e,[1902]P. 123 
(ae^4dbe8 declined by master of salved vessel) ; and see The BmiUe OtdHne, 
{1903] P. 106 - The Part Caledonia and The Anna, f 1905] P. 184* 

(p) The Hesiia, [1895] P. 193. For precedent of a salvage agreepleAt 
^yr^^byLloyd’s committee, see Encyolopsedia of Forms and FreCedehts, 

(q) Cofr^oo^ Sc^edon (1877), 3 P. D. 28 ; Thb Ben^ 11883), 8 J?. JJ* 
115, C. A. ; The Annie (1886), 12 P. D. 60, 51 ; The men, [1891] P* 

269 ; Cargo ex Port Victor, supra, at pp. 243, 255, 256; 0. A. 
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Siox. $i. — Suij«et$ of Salvage. 
Spb-Seot. 1. — JUaridme Property. 


842. No property, other than maritime property, can be the Property 
subject of a selvage service (c). 

“ Maritime property ” consists of a vessel (d), her apparel, cargo, gervi^ 
or wreck. “ Cargo” includes all merchandise on board the salved “Maritime 
vessel (<>). It does not include, so far as regards the liability pTopertr*" 
to arrest and contribution to salvage reward, the personal effects “ Caiqo." 
of the master or crew (/), or the clothes or personal effects of 
passengers, whether on the person or taken on_ board by them for 
their daily use (y), or, it would seem, ship’s provisions (/i). 

“ Wreck ” was originally limited to parts of a vessel or b & t^q ‘ Wreck." 
which were stranded. It is now the subject of statutory defini- 
tion (t), and for the purposes of salvage it may bo treated as 
including, besides derelict, any fragment which previously formed 
part of a vessel, her apparel, or cargo, whether aground or afloat (ft). 

“Derelict ” is property, whether vessel or cargo (i), abandoned at ‘DerSUot.’* 
sea by those in charge of it without hope on their part of recovering 
or intention of returning to it («t). A vessel is not derelict which is 
only left temporarily by her master and crew with the intention of 


(rt) 8.S. WcUfidd (Ownert) v. Adamson and Short, The Alfred (1884), 6 
Asp. M. L. C. 214 ; compare The Prim Heinrich (1888), 13 P. D. .31 ; The 
Emrnnore, 11893] P. 79 ; The Strathgany, [1895] P. 364. As to the effect 
of such an agreement upon an award, see p. 676, post. 

(6) The Ilesiia, [1896] P. 193, 199; and sea p. 670, post; title 
Contract, Vol. VII., p. 464. 

(c) The Oae Float Whiiton No. 2, [1896] P. 301 ; [1896] P. 42, C. A- J 
[1897] A. C. 337 ; see also Palmer v. Souse (1858), 3 11, & N. 606 ; Jtaft 
of Timber (1844), 2 Wm. Rob. 261 ; M. S, Act, 1894, s. 646. 

(d) As to what is included in the words “ vessel ” and “ ship,’ w^e 
pp. 14, 374, ante. 

(e) As to whether “cargo ” should include goods in tow, see Tm Uas 
Float Whitlon No. 2, [1897] A. C. 337, 346. 

if) See Beawes, Lei Merpatoria, 6th ed. (Clutty), Vol. I , p. 242. 

(g) The WiOem III. (1871), L. R. 3 A, 6s E. 487. 

(ft) Compare Brown v. StapyUton (1827), 4 Bing. 119. 



. 2Hy.Bl. 264) IB not 

wr6ok» nor siro plaxiks of tinibor moored ia a river which have bTOk^ adrift 
(Pdhiw V. ^au$€y 9upra)» nor a gaa buoy which has become (The Qae 
Float WhUton No. 2p 9^pra)y peither having formed part of a veaself^her 
aoparelt or cai^Os 

(H £« v» Propfrty Derelict ( 1825)» 1 Hag. Adi^. 383 ; The Coromandel ( 

1^. 205 j F. v. Forty-nine Caeke of Brandy Ud36}, 3 A-dni* 25^ 270* 
Ths Samuel (mi ), 16 Jur. 407, 410 ; Boiler ex JSHephant (J 881), 64 L T 643 
Tm) The AquUa (1798), I €h. Rob, 37, 40 ; The Gertrude (1861), 3Q 
L, J, (P, M. & A.) 130, 131 : Ooem^ Ye Weeh Coaeman v. British AvfiqriM 
%maitSoo. (1887); 1» ipp- Cas. 1«0. IM. 181, P. O. Porafo^of 
to pnderwriters of Abapdonmeut of ship or cvrfOF eee £aoyolO|»|0aia 
of rorniB and Pfeeedeata, Vol^ p. 164. 
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returning to her (a), even though the management of the vessel 
may have passed into the hands of salvors (b). On the other hand, 
a vessel deserted by her master and crew with the intention of 
abandoning her does not cease to be derelict because they subse- 
quently change their intention and try to recover her(c). 
Whenever the question arises as to whether a vessel is derelict or 
not, tiie test to be applied is the intention and expectation of the 
master and crew at the time of quilting her, and, in the absence of 
direct evidence, that is determined by consideration of all the 
circumstances of the case(d). 

Freight ** in the course of being earned by the carriage of the 
cargo, that is, freight at risk, is the subject of salvage if it is earned 
by means of salvage service (5). Where the freight at risk consists 
of money payable for the carriage of passengers, and the ship is 
lost and the passongcib carried to their destination by the 
salving vessel, it is conceived that the owner of the vessel lost 
would be liable to the salvor of the lives and the freight thus 
earned for salvage reward (/). But no salvage reward is payable 
where the passengers’ contract of cariiage excludes liability to 
forward them to their destination, and in such a case the master 
must base his claim on the ground that in transhipping them he 
is acting as their agent and not on behalf of his employers (g). 

843 . British and foreign Government vessels, whether warships 
or not, and Government stores on board of them or on board a private 
sliip, and private goods on board warships of a foreign Government 
which has for public purposes undertaken the care of them (h), are 
alike exempt from claims for salvage reward, no salvage action in 
rem being maintainable against them (i). It is open to question 


{a) The Aquila (1798), 1 Ch. Rob. 37 ; The Lepemto, [1892] P. 122. 

(6) Cossmany. West, Cossma/ny. British America Assurance Co, (1887), 
13 App. Gas. 160, P. C. ; The Levanto, supra, 

(c) The Sarah Bell (1845), 4 Notes of Cases, 144, 146. 

(d) See, for example, The John and Jane (1802), 4 Ch. Rob. 216 ; The 
Cosmopolitan (1848), 6 Notes of Cases, Suppl. xvii., xx — xxvii. ; The 
Fickwtek (1852), 16 Jur. 669, 670 ; The Zeta (1875), L. R. 4 A. & E. 460. 

(6) See p. 588, post. 

(f) Compare The Medina (1876), 1 P. D. 273; aflirraed, 2 P. D. 5, C. A., 
where, however, there Was an agreement for the payment of salvage 
reward ; and see Kennedy, Civil Salvage, 2nd ed., pp. 68, 69. 

(a) Tha Mariposa, [1896] P. 273. 

(k) The ConsiituUon (1879), 4 P. D. 39. 

(t) See The Brins Frederik (1820), 2 Dods. 461 ; The Constitution, supra; 
The Parlement Beige (1880), 6 P. D. 197, C. A., reviewing earlier oases; 
Young y. Steamship Scotia {1903), 9 Asp. M. L. C. 486, P. C. (passenger fen*y- 
boat belonging to a colonial Government). The Admiralty usually appears 
Md submits to the judgment of the court in the case of claims for salvage 
of stores belonging to the Govemment {Marquis of Huntly (1835), 
3 Hfiiig. Adm. 246, 247 ; Cargo ex Venus (1866), L. R. 1 A. &: E. 50, where 
Govemment stores arrested were releas^ by consent). AlUer, whore by 
the terms of the contract of carriage the stores are carried at the risk 
6f the shipowner or charterer (Cargo ex Port Victor, [1901] P. 243, C. A.). 
In The Simla (1906), unreported, cited in Kennedy, Civil Sidvage, 2nd ed„ 
p. 70 , n., c6unsel on behalf of the Admiralty stated ihat the practice of 
the GovemnikOnt for a considerable time had been to submit salvage claims 
to arbitration,' at the same time reserving its rights and privileges. 
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whether a vessel hired by the Government as a transport is exemJifrV > 

from arrest in a salvage action, though such vessels have beetjCl '^ Sabjeets ' 
arrested without objection to the jurisdiction 0)* SOh^i ge* 

Sub-Sect. 2.— Zt/u. 

844. A statutory duty is imposed upon the master or other statutory 
person in charge of a vessel to render assistance, so far as he can 
do so without serious danger to hia vessel, her crew or passengers, 
to every person, including the subject of a foreign enemy, who is 
found at sea in danger of being lost (k) ; compliance with this duty 
does not affect the right of the master or any other person to 
salvage reward (1). 

846. The right to salvage reward for the preservation of life (m) Right tp 
on board a vessel depends upon statute (n). In regard to British reward- 
vessels, the saving of life is thereby made an independent ground 
for salvage reward wherever the services have been rendered. In 
the case of foreign vessels it is dependent upon the service having 
taken place wholly or partly within British waters (o), or from* a 
vessel belonging to a state in regard to which an Order in Council 
has been madeO;). 

846. The claim for salvage of life against the owner of the vessel ciaima for 
from which life was saved takes priority over all other salvage lifesalyage. 
claims (^). But no claim for salvage reward for the saving of life can 
bo sustained, in the absence of special agreement (r), unless some 
property — ship, cargo, or freight — has been preserved (s), though it 
matters not whether the preservation has been due to any salvage 
service (0- The person against whom alone the salvor of life can 
recover salvage reward is the owner of property saved or a person 
who has some interest in property which has been saved (u), and the 
extent of the liability of such person to pay salvage reward for the 

(j) Lord Nelson (1809), Edw. 79; Marqwis of llunlly (1835), 3 Hag. 

Adm. 246. 

{k) Maritiino Conventions Act, 1911 (1 & 2 Geo. 6, c. 67), s. 6 (1). 

(l) l6id., e. 6 (2). 

(m) Including the lives of passengers ( The Fusilier ( 1865), Brown. & Lush. 

341 ; on appeal, 3 Moo. P. C. C. (n. 8.) 51). 

(n) M. S. Act, 1894, e. 544, consolidating the provisions of the M. S. Act, 

1864 (17 & 18 Viet. c. 104), ss. 458, 459; the Admiralty Court Act, 1861 
(24 & 25 Viet. o. 10), s. 9 ; and the Merchant Shipping Amendment Act, 

1862 (25 & 26 Viet. c. 63), s. 69. 

(o) As to services performed wholly or partly within British waters, see 
The Facifio, [18981 P. 170 ; Jorgensen v. Neptune Steam FieMng Co. (1902), 

4 F. (Ct. of Soss.) 992; see also The Willem III. (1871). L. R. 3 A.fcE. 487 
(decided under the Admiralty Court Act, 1861 (24 & 26 Viot. o. 10), s. 9). 

(p) It has been appHod only to Prussian ships; see Order in Counoil, 

7th April, 1864 (Stat. R. & 0. Rev., Vol. Vlll., Meichant Shipping, p^^OO). 

(q) M. S. Act, 1894, s. 544 (2). In The Cairo (1874), L. R. 4 A. & E. 

184, salvage reward was obtiuned against a vessel for the rescue of her 
crew, who, after coUision, but without orders, took to the boats. 

e(r) Cargo ex Sarpedon (1877), 3 P. B. 28, 34. 

(«) The Bemor (1883), 8 P. D. 115, 117, 0. A.; see also The Annie 
(1886)» 12 Pr D. 50, 51, per Hannen, P. 

' (0 Cargo ex Sehiller (1877), 2 P> B- 145, 0. A. 

(ti) Five Steel Bargee (1890), 16 P. B. 142, 146; Coroo ex Pori Fic'or, 

[1901] P. 243, 246, C. A. ; 
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Sect. 8, — Conditions of a Salvage Service. ' ' ■ 

M7. The easeuoe of a aalv^^ eervioe is that it is a ser'^^< 
re^ahred to property or life in danger. The requisite degree 
danger is a real and appreciable danger. It must not be merely' 
fanciful, but it need not be immediate or absolute (ft). It is sufficient 
if at the time of the service the situation of the subject of the service 
is such as to cause reasonable s|)prohension on the part of the person 
in charge of it (c). The burden of proving the presence of danger 
rests upon those who claim as salvors (d). 

848 . The danger may arise from the condition of the salved 
vessel (e), or of her crew (/), from her position, or from the master’s 
want of skill or his ignorance of the locality (g). The conduct of 
those on board the salved -ship in giving signals of distress or in 
accepting help may be evidence of the presence of danger (h). 
Where signals of distress are wrongfully used, compensation is 
recoverable for any labour undertaken, or risk or loss incurred, by 
reason of persons accepting and acting upon the signals (t). And 
persons who are induced by ambiguous signals to proceed to the 
assistance of a vessel which is in fact damaged or in danger are 
entitled to claim as salvors (/;). 

Where the claim is for service rendered in towing a damaged 
vessel, which is the most common form of salvage service, danger 
will be readily implied (1) ; but the damaged condition of the vessel 
must be such as to affect her safety or to increase the risk or 
difficulty of the towage (m). 

849 . The salvor’s service must be voluntary. If it is rendered 
under contr£i>ctual obligation, in pursuance of official duty, or solely 


(а) Cargo ex Schiller (1877), 2 P. D. 145, C. A. 

(б) The Charlotte (1848), 3 Wm. Rob. 68, per Dr. Lushinoton, at p. 71 ; 

approved in The ** Straihnaver^' (1875), 1 App. Caa. 68, 65, P. C. ; aud see 
The Phantom (1866), L. R. 1 A. & E. 68, per Dr. Lushivoton, at p. 60 ; 
The Calyx (1910), 27 T, L. R. 166; compare The Sea Salvage (1912), 
Timesy 8tb December. The dictum of L.J., in Aherhlora v. Price 

(1881), 7 Q. B. D. 129, C. A., at p. 135, ''that **it is essential that the ship 
should be in imminent danger o! being lost,” may be explained as refer- 
ring only to the case beCore him, a salvage claim by a phot, to which 
special considerations apply ; see p. 567, poet. For an extreme case, see 
The **Batavier** (1863)/ 1 Eco. & Ad. 169. 

(c) See the casea cited in note (5), supra* 

(a) The T^ilhehtUihe (1842), 1 Notes of Cases, 376, 378 s and see The Cdfyx, 


supra. 

(e) Constance (1864), 33 L. J. (p. h. Ss a.) 189, 19} (want of 

fuel). 

(/) The Aglaia (1888), 13 P. D. 160 (crew suflfering from frost-bite). 

The Eugenis (1844), 3 Notes of Cases, .430, 431. 

WrThe Bomarsund (1860), Lush. 77. 

'{ijU. S. Act, 1894, g. 434, ag to which gee The Elmude Parh, [1904] P, 
70; and gee p. 481, ante. 

H) The. Mary (1843), 1 Wm. Bob. 448, 402, 403 : The Egeer (1874), 3 
Agp. M. L. C. 217 ; The Aglaia. supra. 

(1) The •• Batavier," supra ; ThgArSera (1862), I^ugh- ^ 
, (^) ^ViK!i*,aI(»tfi;'*U854), I Eeo.&4d.2<W, HepcwOTW 

(1866), L. B. A A. & E. 04. . 
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in the interest of self-presmatibn, it is not a salvage 8eiTioe(aK ^ 

Henee tite owner, master^ or^w, and pilot of the salvea vesaely or " 

a tlig. towing the salved vessel tinder a contract of towage, the shi^4 ' ^ ' 

agenti Government Officials aotingwithin the scope of their duties^ 
pSl^ngers on board the salved vesBel cannot ordinarily (o) daim Sitl’" 
ealtrors for services rendered by them* So, also* insarerB who incur 
expenses which come within the suing and labouring oiaust) of the 
policy (p) and persona wHo are employed under contract With third 
parties to do work in saving property may be disqualified from 
obtaining salvage reward for their services (g). 

860 * Compliance with the statutory duty to render assistance to ColliflionB. 
persons in danger at sea. does not affect the right of persons 
rendering such assistance to salvage reward (r), and the statutory 
obligation on those on board a vessel w hich has been in collision 
with another vessel to stand by the other vessel and afford assistance 
if required (s) does not prevent the assistance so given from ranking 
as a voluntary service, unless the collision or the consequent damage 
was caused by the fault of those on board the salving vessol (<), in 
which case neither the owners nor the crew of the vessel in fault for 
the Gollibion are entitled to salvage reward for services rendered 
necessary by the collision (u), 

851 . To obtain salvage reward the salvor, as a general rule, Success, 
must show that his service has been successful. Salvage reward is 
given for benefits actually conferred, not for a service attempted to 
be rendered (a). The cla’mant need not, however, prove that his 
service alone would have produced the ultimate safety of the subject 
of the service. It is sufficient for him to show that ho materially 

(n) Neptune (1824). 1 Ila^. Adm. 227, per Lord Stowbll, at p. 230; 

Cargo ex Schiller {IBll), 2 P. I). 145, C. A., per Bkett, L.J., at p. 140; 

Gian Steam Trawling Co. v. Aberdeen Steam Trawling and Wishing Co.^ 

[1008] S. C. 651 ; and soe p. 566, jmsU 

(o) As to the oiiGumstances under which these classes of persons will be 
treated as salvors, see p. 566, post. 

(p) Orouan v. Stanier, [1904] 1 K. B. 87. 

Iq) The Solway Prince, [1896] P. 120 (where the claimants were persons 
who had entered into such a contract with the insniers of the vessel) ; The 
Ptnna (1912), Times, 28th November (peisons contracting with canal 
company). Lifcboatinen employed to render services in saving life may be 
in this position ; see p. 570, post. 

(f) Maritime Conventions Act, 1911 (1 & 2 Geo. 5, o. 57), s. 6 (2). 

(s) M. S. Act, 1894, 8. 422; see pp. 371, 537, ante. 

{t) The Harmihal, The Queen (1867), L. R. 2 A. & E. 53. The fact that 
there is a duty on a ship id oollislon to stand by whetJier she was to blatde 
or not may be taken into account in considering whether any salvkge 
reward should be given to her (The Beta, The Peter Graham (1S84), 5 Asp. 

M. L. C. 270, C. A.). 

(«) Cargo ex Capella (1867), L. R. 1 A. & E. 356 ; The Glengaher (1*72), 

L. R. 3 A. dK E. 534. This rule applies equally whether the vessel was 
wholly or partly to blame (ibid.). The BUrick (1681), 6 P. D. 127, C. A. 

(owner of imip in fault cannot claim salvage contribution from his cargo) ; 

Tim Due d'Aumale (No. 2), [1904] P. 60 (tug and tow in fhult for collision 
Of tow with third vessel. Neither owners, master, nor crew of tug OoUld 
saiTaffe from tbw). 

ia) TJm Zephyrus (1842), 1 Wtn, Rob. 329, 380; The Ur (1863). 

I Boa 1^ Ad. 6^ 05 ; ohd see The KiUeena (1881), 6 F. B. 193, 108| The 
OameUid (1883), 9 F. D, 27, 29 ; The City of Chester (1884), 9 P. D. 182, 

202, C. A. ; The Dart (1899), 8 Asp. M. L. C. 481, 482, 483. 
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bbot. 3 contributed to its ultimate safety (6), and where there is a doubt 
Ccmditions whether a service has contributed to the ultimate safety* the court 
of a , inclines to the view that the service has so contributed (c). But if 
Saly^e the termination of the service the subject of the service has been 
Service, jn a position not less dangerous than that in which it was at the 
commencement of the service, no salvage reward is recoverable, 
however meritorious and hazardous the service may have been, and 
though the property or lives in danger may have been ultimately 
preserved (d). 

Exception. 852. There is one exception to the general rule that a service to 
be a salvage service must be successful. Where a service has been 
rendered at the request of the master or other person in charge of a 
vessel in danger under circumstances from which a promise to pay 
for the service can be implied, salvage reward is payable for such 
service if the vessel is ultimately saved, although the service did 
not contribute to its ultimate safety (tf). And where, after such 
service has begun, and while those who have undertaken it are ready 
to complete it, the master of the vessel in danger discontinues the 
service, the service will be rewaided although no material benefit 
has been derived from it(/). The court may also give some com- 
pensation for the loss bulfered by leason of the act of the master 
in preventing the completion of the service (q). The reward given 
in such cases is strictly a salvage reward. It is not assessed on the 
basis of a contract for v\oiK and labour; and, in the absence of 
express agreement to the contiary, it is contingent, like all other 
rewards for salvage proper, on the preservation of the proj^erty in 
danger or some part of it(/0. 

Sect. ^.—Salvors. 

SuB-Sicr. 1. -Ocneral Rule. 

Persons 863. The general rule is that all those, and only those, who render 

entitled to personal (t) and voluntary (^) services in the perforniauce of a sah^age 
salvage. Service are entitled to salvage reward. To this rule, however, there 

are certain exceptions. 

(h) The Jonqe Bahtiaan (L804), 5 Ch Rob. 322 ; The Atlae (1862), Lush. 
618, P. C.; The Camellia (1883), 9 P. D. 27, The JJesUa, [1895] P. 103 : 
The August Korff, [1903] 4* 16A 

(c) The “ jB. &.** (1853), 1 Eco. & Ad. 63; The ** Santipore^' (1864), 1 
Ecc. & Ad. 231. 

(d) The Cheerful^lSSB), 11 P. D 3 ; The Benlarig (1888), 14 P. D, 3 ; 
The ZepemtOt [1892] P. 122 ; The Dari (1899), 8 Asp. M. L. C. 481. 

(e) The Undaunted (1860), Lusk 90; and see The Helvetia (1894), 8 
Asp. M. L. C. 264, n. ; The Cambrian (1897), 8 Asp. M L. C. 263 ; The DarU 
supra, at pp. 482, 483, explaining the decision m The Melpomene {IB7 3), 
L. B. 4 A. & £. 129, on the same giounds. 

(/) The Maude (1876), 3 Asp. M. L. C. 338; The Maasdam (1893), 

7 Asp. M. L. C. 400. 

(g) See pp. 686, 686, post. 

(h) See p. 658, ante. « 

(s) The Charlotte (1848), 3 Wm. Rob. 68, per Dr. Lushingtok, at p. 72. 

Thus a coastguard officer merely sending on sailors to a vessel m danger 
{Vine (1826), 2 Hag. Adm. 1), or a person who merely hires laboux^ 
to assist in unloading a stranded vessel {The Watt (1843), 2 Wm. Rob. 70), 
is not a salvor ; and see Thetis (1833), 3 Hag. Adm. 14, 41, 42, 61. 

{k) See pp. 566, 670, post. 
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StJB-Sbot^ 2 . — Ptraonfil Service. 

8fi4» The rule of personal service does not extend to the assoeiatea 
oi the actual salvors or to the OT^ners of the salving vessel. 
bigrs of the crew of a vessel (1) (not being a vessel engaged in puUlc 
service (a)) who remain on board during the performance of salvage 
services by other members of the crew, taking no part, but willing, 
if called upon, to take ^a part in the services, are entitled to a 
share in the salvage reward (6). The owner, also, of the salving 
vessel, though he has taken no personal part in the salvage services, 
can claim salvage reward if his interests were or might have been 
to some extent adversely affected by the use of his vessel or the 
employment of his servants in the salvage services (c). The 
charterer may stand in the position of the owner of the salving 
vessel in this respect ; whether he does so or not depends upon the 
terms of the charterparty. If the charterparty amounts to a demise 
of the vessel (ti), or contains express provision entitling the charterer 
to salvage reward, he is entitled to share as charterer in the 
reward (e ) ; otherwise he is not (/). • 

855. The owner, charterer, and crew of the salving vessel may, how- 
ever, be disqualified from claiming salvage reward. The owner or 
the charterer, as the case may be, of the salving vessel is not entitled 
to claim salvage reward against the salved vessel if he is also the 
owner of the salved vessel, or the charterer of it where the charter- 
party amounts to a demise (j 7 ); though he can still claim against 
the cargo on board the salved vessel (/i), unless by the terms of hia 


(Z) This exception only applies to those who properly constitute the crew 
(The Vonolanue (1890), 15 P. D. 103 (cattlemen); The Minneapolis, 
[1902] P. 30 (horsemen) ). But it includes the non navigating members 
of the crew, such as the doctor, stewardesses, bakers and other persons 
of a like description; see 2'hc Spree, [1893] P. 147 ; The Dunottar Castle^ 
[1902] W. N. 70 ; The ^Imneapolis, supra. 

(a) n.M.S. Thetis (1833), 3 Hag. Adra. 14, 61 ; The Emma (1850), 3 
Wm. Rob. 151 ; and see Banda and Kirwee Booty (1866), L. R. 1 
A. & E. 109, 135, 250 ; The Nile (1875), L. R. 4 A. & E. 449. 

(b) “ It has been the rule of this coui‘t, from lime immemorial, to allow 
persons who remain on board a salving ship to bo considered as co-salvors, 
although the court has repeatedly made distinction in favour of those 
pemons who actually have incurred the difficulty and peril of the salvage 
enterprise*’ (The Sarah Jane (1843), 2 Wm. Rob. 110, per Dr. Lusiiington, 
at p. 115) ; see p. 583, post, as to the apportionment of reward to these 
persons. 

(c) Fine (1825), 2 Hag. Adm. 1; (1863), 1 Eoo. &Ad. 186; 

The Two Friends (1844). 2 Wm. Rob. 349. Where the salmg vessel is a 
steamship, and is herself the principal instrument in effecting the sbrvice 
(as is now generally the case), the owner receives the largest sl^re in 
tile reward ; see p. 582, post. 

(d) See as to this, p. 85, ante. 

(e) The Maria Jane (1850), 14 Jur. 867, 868 ; The Collier (1866), L. R. 

1 A. & E. 83, 86. * o 

^ (f) The WaUrloo (1820), 2 Dods. 433 ; The Scout (1872), L. R. 3 A. & E. 
612. 

S ) The Maria Jane, supra; The Collier, supra. 

) The Miranda (1S72), L. B. 3 A. & E. 661; Odrgo ex Laertes (1887), 
12 P. D. 187 ; The August Korff, [1903] P. 166. 
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contraot of carriage of the cargo on the ealved vessel he is liaUe for 
loss or injury to it, and the savage service was rendered necessary 
to save it from loris or injury (i)- If, however, only some oi ptert 
owhers of the salving vessel are interested in the salved vessel, the 
oth^ are entitled to claim salvage reward (k). The inability 
the dwner or charterer of the salving vessel to claim salvage reward, 
whether against the ship or aglkindt the cargo, in such eircum- 
stances, does ndt affect the right tb salvage reward of the master or 
the crew of the salving vessel (i)» 

If the salvage services were rendered necessary by the faulty 
navigation of the salving vessel, neither the owner nor the crew can 
obtain salvage reward (m); and in that case no distinction is made 
between those wdio were and those who were not responsible for the 
faulty navigation (/i)- But where a vessel has been injured by 
collision with another vessel, caused by the fault of the latter vessel, 
and is salved hy a third vessel, the owner as well as the crew of the 
salving vessel may be entitled to claim as salvors, although the 
owner is also interested in the veesol at fault for the collision (o). 

Where by the custom of a paiticular trade, or with regard to 
vessels of a particular port, or by special agreement, the salving 
and salved vessels are bound to give mutual protection ( 2 )), no 
salvage reward is recoverable. 


SuB-Hjcrr. 3 . — Vohintari/ Scrvtce, 

Services must 866. The general rule that services in order to give a right to 
be voluntary, salvage reward must be voluntary (q) has the effect under ordinary 
circumstances of excluding from any share in a salvage reward the 
crew, pilot, agent, and passengers of the salved vessel, the owner, 


{i) The Glenfruin (1886), 10 P. D. 103. 

(k) The Caroline (1801), Lush. 334 ; and see The Olenfruin, supra, 

(l) The ** Sappho'* R. 3P. C. 090; andsoe The Glenfruin, supra. 

But claims by seamen against a salved vessel which belongs to the owner of 
their own vessel are not looked upon favourably unless the services lendered 
by them were of a sorioub nature (The Agamemnon (1883), 6 Asp. M. L C. 
02 ). 

(m) Cargo ex Capelta (1807), L. R« 1 A. & E. 360; and see The 
AUair, [1807] P. 105 ; The Harvest Home, [1904] P. 409. 

(n) The Duo D Aumale (No. 2 ), [1904] P. 60. 

( 0 ) The Glengaber (1872)t 1 Asp. M. L. C. 401. As to whether this 
decision is reconcilable with The Glenfruin, supra, see The Duo D* Aumale 
(No. 2)y supra, 

(p) The Swan (1839), 1 Wid. Rob. 6 B, 70. This defence succeeded ill 
Zephyr (1827), 2 Hag* Adm 43 (Honduras trade ) ; The Harriot (1842)^ 
IWm. Rob, 439 (South Sea whaling trade) ; and The Mafia Jane (1650), 
14 Jur. 857 (African trade). It failed in The Waterloo (1820), 2 DodS. 433 
(vessels of the East India Company), and The Swan (1839), 1 Wm. Rob. 6 S 
(northern whaling fisheries). In The ••Afnda** (1S54), 1 Ecc. & Ad. 299, 
Df! LusHiNGtoN doubted whether such a custom oould prevail with regard 
to services rendered by a steamship. Stiict proof of the custom or 
agreement will be required (TA^ Waterloo, sOpra, at p. 436 ; and see title 
Custom and Usages, Vol. X.,p. 271). In the absence of proof of custom 
or special agreement, there may still bo a Connexion between tWo ships, 
which though it would not bar a claim for salvage might affect teb 
tquAntum** (The Collier (IS66), L« li. 1 A. 60 £, 83» 66 ; SCe alSo The 
' Trelawney 4 Ch. Rob. 223# ^27, 228), 

(g) See p. 5M, ante. 






and oraw of tlie tug towing her, and pablio servanta; bi||* V 

tbera are circtunstanoes in eaoh of these olasaes of persona Sahutt- ' 
obtain salvage reward. 

of the salved veSfH^ji may claim as salvors if, prior toi j|^ Crew- 
Mnormance of their services; ih^ir eonijraots of service hays 
terminated (r). Termination .o| the csontract of seryi^e nasy taks 
place through discharge o^ the seapien by the master ot^abandon^ 
ment (t) or hostile capture (a) of the vesseh 


867 . There must be special circumstances of danger attending Pilots, 
the performance of the pilot’s duties (6) in order to justify a claim 
by him as a salvor (c). They may exist at the beginning of the 
pilotage service (<i) or they may supervene afterwards (e). When- 
ever they occur they must be of such a character as to make it 
unjust that the pilot should be paid otherwise than by a salvage 
reward (/). The burden of showing that pilotage services were 
converted into salvage services rests strongly on the pilot (g). 
Where, however, a pilot is called upon in any emergency to perform 
services outside his duties as 2 >ilot, such as rendering assistance 
to a vessel outside his pilotage district, or doing work other than 
pilotage, he is entitled to be treated as an ordinary salvor (h). 


858* 4 ship's agent who renders services in assisting to save Ship's agents, 
the vessel or her cargo may, in spite of his contractual obligation, 
obtain salvage reward (i). The admission of such claim is based on 


(r) The Sappho (1871), L. R. 3 P. C. 690, per Lord Stowetx, at p. 694, 

(s) The W^arrior (1862), Lush. 476. The discharge will be valid even 
though improperly given by the master, provided that there is no fraud 
on the part of the crew in accepting it (ibid , at p. 482). 

(t) The abandonment must be final, bond fide, and ordered by the master 
in consequence of danger (The Florence (18o2), 16 Jur. 672 ; The Le Jonet 
(1872), L. K. 4 A. & E. (566). 

(a) The Two Friends (1799), 1 Ch. Rob. 271, 278 ; The Governor Baffles 
(1815), 2 Dods. 14, 17, 18 (where Lord Stowell expressed the view that, 
while hostile capture did, mutiny did not discharge the contract of service). 
See the doubts expressed in T^e Florence, supra^ and Beale v. Thompson 
(1803). 3 Bos. & P. 406, 430. 

(h) The Pilotage Act, 1913 (2 & 3 Geo. 6, o. 31), s. 60, re-enacting M. 8. 
Act, 1894, s. 692, imposes a penal^ upon any pilot who demands or 
receives, and npqn any master who oners him, any other rate for pilotage 
the fixed rate. In many districts the local pilotage authorities 
(Lave issued bye-laws affecting salvage claims by locally licensed pilots. In 
some oases there has been specim legislation : see. for the Humber, 
stat. ( 1832) 2 & 3 Will. 4, c. ov., s. 33 ; for the Mersey, the Mersey Dock 
Acts Consolidation Act, 1858 (21 & 22 Viet. o. xcii.), s. 163, and Mersey 
Docks Act, 1881 (44 & 46 Viet. o. xlix.), s. 19 ; and for the Bristol Channel, 
Bristol Channel Pilotage Act, 1861 (24 & 25 Viet. o. ccxxxvi.), ss, 36, 37. 

(c) The ** Bosehaugh'' (1854), 1 Eco. & Ad. 267; Tho MoHb (1873), 


(1898), 13 B. 160. See elso p. 604, po«l,ARd for the e^eratprinciples 
jrfEeotuut claim, by pilots, Tht Jotvph Barvey (1700), 1 Oh. Bob. 9^6) 
AlmiHom, v, Price (1881), 7 Q- B. D. 120, 0. A. „ „ „ 

# id) Th, JoM* Andne, (1867), Sw. 226 ; a^iraed (1897)| Sw. 303, 1 . 

(e) Newnmi^ t. Wt^tere (1804), 8 Bob. & P. 612, 616. 

(ft Ahetidtm Pfivt, eupra. 
ig) The ^ohu,supra,ntvi, 91. 
m The Bebe (1844), 2 Bob. 246. 

(i) Bappp BtAwne (1828), 2 Bag. Adm. 108 1 Th» Pmomiie (104d). 9 
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awn. 4. public policy (k). His claim maj, it seems, be entertained even 

Salvors, 'where he has incurred no personal risk and has made no extra* 

ordinary exertion ( 1 ). 

Paasongers. 859. A pasBonger ^ho remains on board a vessel in danger^ 
being bound by a moral duty as well as by the interest of self^ 
preservation to work for the safety of the vessel, is not entitled to 
claim as a salvor, unless he elects to remain on board and render 
assistance where he has the means of leaving, or unless he renders 
some special service, such as taking command of the vessel (m). 

Tug, 860. The position of a tug under a contract to tow the salved 

vessel as regards salvage is very similar to that of the pilot of the 
salved vessel (/?), in that circumstances existing at the beginning of 
the towage service or supervening afterwards may convert a towage 
into a salvage service. If at the time when the towage contract 
was entered into material facts affecting the danger of the tow or 
the danger or the difficulty of the towage service, such as make it 
unjust to ex])oct the towage service to be undertaken at a towage 
rate, were not disclosed to the owner of the tug or his representative 
making the contract, the towage contract is disregarded and the 
service is treated as a salvage service (o). If, also, during the towage 
the tow becomes in danger, through no fault of the tug, and the tug 
then renders services, in the nature of salvage services, such as 
could not reasonably be held to be within the intention of the 
towage contract, by means of which the ship is brought into a place 
of safety, the towage contract is superseded by the right to salvage 
reward (p) ; but a slight departure from the way in which the 
towage contract was to be peiformed does not convert towage 
services into salvage services, and the strictest pioof of the circum- 
stances which lead to such a claim is required (q). In no case 

Wm. Rob. 265; VarxBsxma Conce'peion (1849), 3 Wm. Rob. 181 ; Cargo 
ex Honor (1866), L K. 1 A. & £. 87 ; The Kate B. Jones, [1892] P. 366. In 
The Watt (1843), 2 Wm. Rob. 70, The Lvicly (1848), 3 Wm. Rob. 64, and 
The Crusader, [1907J P. 15, 196, C. A., the claim was rejected. 

(fc) Purissima Concepcion, supra, per Dr. Lusiiington. 

(l) See Happy Beium (1828), 2 Hag. Adni. 198 ; Furissinia Concepcion, 

supra ; Ca/rgo ex Honor, supra, « 

(m) Newman v. Walters (1804), 3 Bos. & P. 612 (taking command of a 
vessel on the rocks); Bransfon (1826), 2 Hag. Adm. 3, n. ; The Vrede 
(1861), Lush. 322 ; and sccT Towle v. The Great Eastern (1861), 2 Mar. L.C. 
148 (devising and rigging temporary steering gear) ; The Merrimac (1868), 
18 L. T. 93 (soldiers on troop^ips by organised efforts prevent ships from 
smking). 

(n) The Saratoga (1861), Lnsh. 318, 321. 

(o) AJcerblom v. Price (1881), 7 Q. B. D. 129, 132, C. A. ; and compare 
The Kingalock^' (1854), Ecc. & Ad. 263 ; The Canova (1866), L. R. 1 
A* & E. 64. 

Jip) See The Miwnehaha (1861), Lush. 335, P. C. ; The Annapolis (1861), 
Lnsh. 355, P. C. ; The White Star (1866). L. R. 1 A. & E. 68; Five 
Steel Barges (1890), 15 P. D. 142; The Liverpool, [1803] P. 164; The 
Wtfdhurn 11896), 8 Asp. M. L. C. 130; The Emtlie GalUne, [1903] P. 106; 
The Aboukir (1905), 21 T. L. R. 200; The Glenmorven, [1913] P. 141 
(towage contract expressly stating '^no claim to be made for salvage*’ 
superseded); and see The Liverpool, supra, per Gonsix Bahnes, J., at 
p. 160, for a statement of the proposition to be found in the cases. 

(q) Tfts Gatatsa (1868)» 8w. 349; The Mirmehaha, 8upfa,SLtp, 

Ifwerpool, aupta, at p. 104 ; The Marichdl Suehet, [1911] P. 1. 
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where the danger of the tow has been created or materially Snm,ii,<r'} 

triboted to by the miscondact or negligence or lack of reasonable ' SalvoM. 
skill -or reasonable equipments on the part of the tug will the' 
oij^r ,or crew of the tug be| entitled to salvage reward (r), eyw 
though the tow has been guilty of contributory negligence («). 

861. Officers and men of the Royal Navy, though bound, as ofBoetsud 
pubUc servants, to perform active services for the protection of men Borsi 
British ships, their cargo, and the lives on ^ard(t), may be 
.squired to perform services which are not within the ordinary 
scope of their duties. In such cases they are entitled to salvage 
reward for their personal services (a) upon the same basis as other 
salvors (1*); but no claim can be made in respect of any loss, 
damage, or risk caused to His Majesty's ship in rendering the 
service, or for any loss or expense sustained by His Majesty by 
reason of the service (c). 


862. Magistrates and other persons holding a public office or Publio 
appointment can only obtain salvage reward in respect of services 
clearly outside the scope of their official duties (d). 

863. Officers and men of the Coastguard Service have placed on Coagtgnardt. 
them the duty of watching and protecting shipwrecked property, for 

which services they receive fixed remuneration (e). If, however, they 


(r) The Minnehaha (1861), Lush. 335, 348, P. 0. ; The Undaunted (1886), 

64 L. T. 642 ; The Jtoheri Dixon (1879), 4 P. D. 121 ; affirmed, 6P.D. 64, 

C. A. ; The Altair, [1897] P. 106 ; The Due D'Aumale (No. 2), [1904] 

P. 60 ; The Harvest Home, [1904] P. 409. 

(«) The Altair, supra; The Adam W. Spies (1901), 70 L. J. (p.) 26; 
The Due d'Aumale (No. 2), supra. 

(t) The Charhite Wylie (1846), 2 Wm. Rob. 495, yer Dr. Lushington, 
at p. 497 ; “ It is, I apprehend, notorious that it forms part of the 
instructions of every one of Jlis Majesty’s vessels that they shall render 
assistance to British vessels in distress.” The quelling of a mutiny on board 
1 . merchant ship has been held to be within the scope of their duty 
{Framcis and Elixa (1816), 2 Dods. 116). As to a vessel belonging to the 
Bombay Marine (Indian Marino) being regarded as a King’s ship, SO/O The 
Dalhouaie (1876), 1 P. D. 271, n. ; Cargo ex Woosung (1876), 1 P. D. 260, 

C. A. ; and see the Indian Marine Service Act, 1884 (47 & 48 Viet. c. 38). 

(а) Cargo ex Ulysses (1888), 13 P. D. 205; and sec Louisa (1813), 1 
Dods. 317 ; The Iodine (1844), 3 Notes of Cases, 140 (where the import- 
ance of the service as justifying such salvage claim is emphasised); The 
Aima (1861), Lush. 378, 381). By the M. S. Act, 1894, s. 657, the written 
consent of the Admiralty to the claim is required. As to the right of 
action in personam in the case of salvage services by one of His Majesty’s 
ships, and the procedure in the case of savage services by such ship abroad, 
see M. S, Act, 1894, ss. 667--564. 

(б) The Wilsons (1841), 1 Wm. Rob. 172; The Domira (1913), 29 

T. L. R. 657. , vv 

(o) M. S. Act, 1894, 8. 667. This provision was held to apply to df^^essol . 
of tne Bombay Marine {The Dalhousie, sv^a), but not to imply to a s 
vessel belonging to Ramsgate Harbour and vested in the Board of Trade 
{The Oyhele (1877), 2 P. D. 224; affirmed (1878), 3 P. D. 8; but see, 
as to tnia case, Joung v. Steamship SeoUa (1903), 9 Asp. M. L. C. 486, 
488, P.O). ^ ^ 

(d) The Aquila (1798), 1 Ch. Rob, 37, per Sir W. Scott, at pp. 46--49 

(dismissing the claim of a magistrate); Furissima Concepcion (1849), 3^ . 
Wm. Rob. 181, 184. ^ ^ m j ^ 

(e) M. S. Act, 1894^ ss. 667, 568. And see the Board of Trade ^ 
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render services of the nature of aelregd services beyond tiie mpo 
of their official duties, they are entitled (/) to hetreAted as Or^hilaiy 
salvors in respect of those services (^). 

a64. A receiver of wreck can claim as salvor in respect^ 
Bor^ces rendered by him only wharts his services were outside nfe 
prescribed duties (h). But a substitute of a receiver of wreck is 
not deprived by reason of acting fQr him of any right to salvage 
reA\ard (i). 

865 . The tnembers of lifeboat crews are paid for services 
rendered in saving life by the Boyal National Lifeboat Institu- 
tion (A). But if they reach a vessel in distiess their services 
are required for the salvage of property alone, they are entitled to 
rank as salvois in respect of such services, being treated as having 
borrowed the lifeboat f)r the services (1). In that case lifeboat- 
men who merely assist in launching the lifeboat may be entitled to 
reward (m). 


8bot. 5. — Agi*eement8 as to Saliage. 

SUB-SEor, 1 . — Scdiage Agreement 

866. A salvage agreement is an agreement which fixes the 
amount to be paid to the salvor for his services, but leaves un- 
touched all the other conditions necessary to support a salvage 
award, one of which is the preservation of some part at least of the 
property in peril (n). 

The agreement need not be in writing (o), but it must be clearly 
proved (p)» It must state the sei vices to be performed and the 
reward for them( 2 ). An agreement metely to refer to arbitration 
does not oust the jurisdiction of the court (r). The agreement when 


Instructions in respect of wreck and salvage and the Admiralty Coast- 
gaatd Instructions. 

(/) As to the written consent of the Admiralty prior to a final adjudica- 
tion upon their claims, see M. S. Act, 1894, s. 657. 

(g) Charhtfa (1831), 2 Hag. Adm. 361 ; London Merckami (1887), 8 Hag. 
Adm. 394; Silver Bullion (1854), 2 £ao. & Ad 70. See also Fntohard’S 
Admiralty Digest, 3rd ed. (1887),^Vol. II., p. 1920. 

(h) M. S. Act, 1894, 8. 567 For his duties with regard to vessels in 
distress, see ibtd.^ ss. 511, 512, and the Board of Trade Instructions, and 
for bis fees, M. 8. Act, 1804, s. 561, 

(t) thid,f s. 510 (2). 

(k) Bee the Regulations of the Institution. 

(l) The AugUJsU Legemhre, [1902] P. 123 ; The Cdijo Bonito, [1904] 
P 310. The burden of showing that their position has changed from that 
of salvors of life to that of salvors of property rests on the lifeboatmen 
{The Marguerite Molvnos, [1903] P. 160 (where the claim failed)). 

(m) The OajfO BonUo, supra, 

1[») Kennedy, Civil Salvage, 2nd ed., p. 42; The Hestia, [1896] P. 193 
109. For precedent of a salva^ agreement approved by the Ooilimittee 
of Lloyd’s, see Encyclopaedia of Forms and Precedents, Vol. XIV., p. 167. 

(o) Th4 Qraoes (1844), 2 Wm. Rob. 204 ; The Arthut (1862), 6 L, T. 660, 
658 ; ThS Oumhrum (1887), 6 Asp. M. L. C. 161. 

(p) The 0f>aoes, aapra, at p, 297* 

' (^> The imiam 2^h4ngion (1950), 7 Notes of Cases, 561, 803. 

^ (f) Pufissima Concepcion (1849), 3 Wm. Rob. 181; oHd SeS The OUlf ct 
^Wettfte(1899)^dAsp. M.L. 0. 448,C. A, ^ 



tB |)nm4 ><»« binding and the bnirden of pc^f 
np0p tbfl party trying to aat it asiae («). 

,967, A' salvage agreemeui is set aside if it has been obtaitti 
i^aud(^), or by misstatement; dr x]M;W>diflelosare, wMhdt i|it^tii 8 ral 
or not (a), of a material fact, atfecting, or not unlik^y to the 
danger of the property! or the risk, difficulty, ojr dai[*i||^n of the 
salvage service (&); and salvors are not held bound by an agreement 
vrhere supervening circumstances, without the fault of either party, 
render the performance of the agreed service impossible, or where 
the service actually rendered was of a wholly different character 
from the agreed service (c). 

It may be set aside also, as being inequitablei where the reward 
fixed by it is exorbitant (c/) or ^inadequate (c). Where exorbitancy 
is the ground of a claim to set aside the agreement, the existence 
of circumstances showing that the master of the salved vessel was 
virtually compelled to enter into the agreement, though by po 
means essential (/), is an important factor in obtaining the avoid- 
ance of the agreement (( 7 ). The couit does not, however, setadide 
an agreement merely because it would have aw^arded a rather larger 
or smaller sum than that fixed by the agreement, or because, in 
the events that happened, the services were more or less dangerous, 
difficult, or lengthened than was anticipated by either party at the 
time of the making of the agreement (A). 

A settlement made after services have been perfoimed is not 
binding on the salvor if the reward to be paid is very inade- 
quate, and either the salvor is an ignorant person who did 




Noiip|>er* 
forotanee of 
agreement. 


Sxoehitescy 
or la- 
adequftoj. 


(e) The Helen cmd George (1858), Sw. 368, 369 ; The Me<hn(i (1876), 
2 P. D. 6, 7, C. A.; Alcerhhm v. Prioc (1881), 7 Q. B. D. 129, 132, 133, 
C. A, 

(t) The Hanry (1851), 15 Jur. 183; The Helen cmd George, atipra, at 360. 
For examples, see The Crus, V. (1862), Lush. 583 (bjibe to agents of salved 
vessel) ; The Generous (1868), L. R. 2 A. &; £. 67 (bribe to master of salving 
vesBol) ; The Kolpino (1904), 73 L. J. (P.) 29, 30 (bribe to master of salved 
vessel). As to an agreement for salvage of ship and not cargo, see The 
Westminster (1841), 1 Wm. Rob. 229, 236. 

(a) The** Kingahck*' (ISSi), } Ecc. & Ad. 263, 265 ; The Canova (1866), 
L. R. 1 A. & E. 64. 

(b) The ** supra. For instances of concealment of facts 

held in the circumstances to be immaterial, see The Henry, supra 
(value uf salved cargo) ; The Jonge Andries (1857), Sw. 226, 302, P, C. ; 
The Canova, supra (ilinoss of some of salved crew). As to the first case, 
8^ Seunc^, Civil Salvage, 2ud ed., pp. 223--231. ^ . 

( 0 ) The Wesiboume (1889), 14 P. D. 132, C. A. ; and see The Heaha, 
ria951 P. 193. 

7d) 2%b Henry, supra, The !rkcodor9(1868)|Sw. 351 : Careo ese Wogeung 
(1876), 1 P. D. 260, 270, C. A, ; AJc^rblom v. Price, supra ; The Sirc^arry, 
[1895] P. 264, 270. In The Crusader, [190t] P. 16, 196, 0 . A., the agree- 
ment was set aside though it was the deliberate choice of the master pf 
the salved ship* 

♦ (e) The Phanim (1866), L, R. 1 A. &; E. 58 : and see The nenry^ swpra. 

l f) The True plm (1843). 2 Wpa- 178, 179 ; Akerblom ^ftee, 

auvra, at pp 132, 133 ; but see Cargo eat Wbosung, eupra, %t pp, 203, 
mi eompi^ also The [1891] P. m, 178, m. - ; 

l g) 8Uvw pvWon (1854), 2 Eoc. 4c Ad. 70. | 

\h) The Medina, supra ; The Mark jbflne(I890), 16P. D. lift The 
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SBimNG AK0 NaVIGATIOST. 


snsT. 6. not appreciate the valae of his services (t) or the circumstiBicee 
Agreements in which < the settlement was made are not satisfactorily 
as to explained (/;). 

Salvage. r ^ / 

^ ’ 808 . The agreement may be cancelled by mntaal consent (% 

of aCTeem^t ®Tid®oced by express agreement between the parties (wt) or by 
^ ' conduct from which such consent will be inferred (n). The 

burden of proof of cancellation lies upon the party setting 
it up (o). 


Sub-Sect. 2. — Persons Bovnd hy a Salvage Agreement, 

Owner of 869 . The owner of the salved ship is generally bound by a salvage 
salved vmsoI. agreement entered into by the master (p), the latter having an 
implied authority to bind his owner for all that is reasonably 
necessary for the successf’^l navigation of the ship (q). But the ship- 
owner is not bound by it whiere he was easily accessible and gave no 
authority to the master to enter into it (r), or where in the circum- 
stances the agreement was not reasonably necessary («), or wdiere 
the terms of the agreement show that it is not for the bene'fit of the 
shipowner (t). The implied authority to land the owner is limited 
to the master or other person properly acting in command of the 
ship. To support a salvage agreement made by any other person 
strict proof of agency is required (a). 

Owner and The owner (h) of the salving vessel, at least where he is not 
accessible and the master has no means of communicating with 


[1891] P. 175; The Altair, [1897] P. 176; The Port Caledonia and The 
Anna, [1903] P. 184. 

(i) The True Blue (1843), 2 Wm. Rob. 176, 180; The Cato (1860), 36 
L. J. (ADM.) 116, 117 ; The Waverley (1871), L. R. 3 A. & E. 369 ; The 
Strathgarry, [1805] P. 264, 271. For precedent of a clause in a salvage 
agreement with reference to objections to amount of remuneration, see 
Enoyclopsedia of Forms and Precedents, Vol. XIV,, p 171. 

(fc) The Macgregor Laird, [1867] W. N. 308. 

(l) The Bepulse (1846), 2 Wm. Rob. 396, 397. 

(m) The Africa” (1864), 1 Ecc. & Ad. 299. 

(n) The Samuel (1861), 15 Jur. 407. 

(o) The BeUey (1843), 2 Wm. Rob. 167, 172. 

(p) The Henry (1851), 15 Jut, 183; The ” Africa,” supra ; The Waverley 
(1871), L. E. 3 A. & E. 369. 

(q) Anderson v. Ocean Steamship Co, (1884), 10 App. Cas. 107, 116 ; 
Betdon v. Campbell (1851), 6 Exch. 886 ; and see p. 06, ante, 

(r) The,Elise (1859), Sw.,436, 440; see also Beldon v. Campbell, 


supra, 

( 0 ) The Mariposa, [1896] P. 273 ; The Eenpor (1883), 8 P. D. 116, 118, 
C. A. 


(t) As, for example, an agreement to save lives without property (The 
Mariposa, supra, at p. 280 ; and see The Kilmaho (1900), 16 T. L. E. 166, 
G, A. (a^eepient to pay where no liability) ). As to the master's power 
to bind his owner to submit the amount 01 reward to arbitration, see The 
City of CalcuUa (1898), 8 Asp. M. L. C. 442, C. A. 

(a) IB The Crus, V. (1862), Lush. 683, the master of a ship in distTei ;(^9 
on a foreim coast and ignorant of the language was held to be entitled to 
delegate nis authority to make a salvage agreement to the vice-consul 
of the flag to whioh the ship belonged. 

(b) The ^rOoin (1839), 1 Wm. Rob. 40, 43; The ** Africa:' supra, at 
p. 300. As to? ^6 master's power to bind his owner to submit the amount 
to arbitration^' see The City of Calcutta, supra. 



Past XIII. — Salvage. 

him((?), and the orew(i) are bound by a salvage agreement mad0L\‘' Saor, 8*' V 

by the master (e) with regard to future services (/). They are not i^^emaats 

bound by an agreement made by him after services have been as to ., 

p^fbrmed ki respect of which a right to salvage reward bjta S alvaj^ . 

arisen (/). The owner of the salving vessel has the same limited 

power to bind the master and crew by a salvage agreement, that is 

to say, he can bind them by agreement as to future, but not as to 

past, services (g). If a salvage agreement is entered into by 

the master affecting both past and future services, that part of it 

which relates to the past services will be sot aside and the rest will 

be given effect to if it is otherwise valid {It). 

The owner of cargo on board the salved vessel is not bound Ownei«of 
by a salvage agreement made by the master, and it is open to cargo, 
him to dispute the reasonableness of the reward fixed by it(i). 

Where salvage services are performed by a number of different Different 
salvors or sets of salvors, one of tliera has no authority to bind the 
others by a salvage agreement (k). 


Stju-Sect. ^.—Agreements far Apportionment. , 

870 . An agreement between salvors as to the apportionment of Rinding 
the salvage reward amongst themselves, whether made before (Z) or niiture. 
after (m) the services have begun, is binding upon them, if it has 
been made fairly and honestly (n) ; and the court does not set 
aside such an agreement merely because it would not have 
made the same apportionnieiit (o). At the same time the court 
is careful to protect seamen from impi'ovident arrangements ( p), 
and sets aside such agreements whenever they are shown to be 
inequitable {q). 

A seaman is prevented by statute (?*) from abandoning by any AbandonmcTit 

of claim. 


(0) The Elise (1859), Sw. 436, 440. 

(d) See The Elisey supra, The Macgreqor Laird, [1867] W. N. 308; 

The Nasmyth (1885), 10 P. D. 41; and The Inchmaree, [1899] P. Ill, 
explaining The Britain (1839), 1 Wm. Rob. 40, and The Sarah Jane (1843), 

2 Wm. Rob. 110, where the crew were held not to be bo bound. 

(e) The master of a King’s ship ought not to make an agreement 
(Ca/rgo ex Woosung (1876), 1 P. D. 260, C. A.). 

(f) The Inchmaree, supra ; and see The Margery, [1002] P. 157 ; The 
Frtesland, [1904] P. 345. 

(g) The Inchmaree, supra. 

(k) Anderson v. Ocean Steamship Co. (1884), 10 App. Cas. 107, 117. 

(1) The Friesland, supra. Where both salving and salved vessels are 
insured in assooiations under the articles of which salvage reward is to be 
mutually settled by committees of the associations, the arrangement does 
not bind the master and crew (The Margery, supra). 

(k) The OharloUe (1848), 3 Wm. Bob. 8. 74. 

(Z) The James Armstrong (1876), 3 Asp. M. L. C. 46; The Sui^iside ’ 
(1883), 8 P. D. 137 ; The Wilhelm Tell, [1892] P. 337. 

(m) The Afrika (1880), 6 P. D. 192. 

^(tt) The Enchantress (1860), Lush. 93 ; The Afrika, supra, at p. 190. 

(o) The Afrika, supra, 

(jj) The Wilhelm TeU, supra, at p. 348. ^ ^ 

(q) TAcRcttZah(1842), iWm. Rob.477; TAe Xowwa (1843), 2 Wm. Bob. 

22 *'i' 

it) M. S. Act, 1894, s. 166 (1), (2) ; see p. 64, onto. The cotrespondiiiK 
proYision, U. S. Act, 1864 (17 ds 18 Viet. o. 104), s. 182, was held 
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fkffreeme^t any right. ]ie may have or obtain in the naUnri;!^ 
wvage, whether such agreement is made before br tdta<r tn^ 
peripi^ajice of the aalvage service (a), though this does not iaw^tn 
a seaman belonging to a ship which, by the 
Qtfne agreement, ia to be employ^<on salvage service, with, re^^ 
to the salvage remuneration td’t>e paid to him (a); such an’, 
agreement, if it is eqviitable and honestly made, will be bind- 
ing upon him(&), but will be required to be strictly proved (c). 
There is also statutory prohibition against assignment or sale of 
salvage reward payable to a seaman or apprentice prior to the 
accrual of it(<Z). 

An agreement for the division of salvage rewards may be implied 
fropi the usage of a particular locality or occupation (eX Such an 
agreement will be uphold only if it is equitable (eX 


Sect. 6. — Salvage lieward. 

SuB-SEcr. 1 . — Onieral Principles. 

Amount of 871. Tho amount of the salvage reward (/), in the absence of 
reward, special contract, is limited to the value of the property or the 

interest in property salved (^). Subject to that limitation, the 
amount of the reward, unless it is fixed by agreement (/t), is in the 


not to affect equitable agreements by seamen for the apportionment 
of salvage reward (The Wilhelm Tell, [1892] P. 337); nor did it 
apply where a settlement had been effected by a solicitor employed by 
seamen to negotiate with the owners for division of the salvage (The 
AfriJea (1880), 6 P. D. 152). An agreement between owner and crew that 
before division of tho salvage reward the owner shall be entitled to deduct 
from the amount of the reward 'the coat of repairing damage sustained by 
the salved vessel in the service is void as being inconsistent with the statu- 
tory provision (The Saltbum (1894), 7 Asp. M. L. C. 474; and see The 
WUhelm Tell, supra). 

(8) The fiosarto (1876), 2 P. D. 41, 45. 

(/) Keither the stipulation nor the agreement need be in writing (The 
of Oernada (1863), Brown. & Lush. 208). 

(a) M. S. Act, 1894, s. 156 (2). As to the corresponding provisioii, 
M. S. Amendment Aot, 1862, s. 18,^see The Ganges (1869), L. R. 2 
A. & E. 370. A vessel is not within* the exception merely because its 
articles contain a provision regulating the division of salvage rewards 
(The Wilhelm Tell, supra (trawler)). 

(5) The Ganges, supra. 

(e) The Pride of Canada, supra. 

(d) M. S. Aot, 1894, s. 212<^ see p. 54, ante. 

(o) The Enohawtr^s (1860), Lush. 93, 07, A custom on the east eoast 
that boatmen and a tug sho^d share th|a reward equally is not inequitable 
(The Sandsend (1903), Shipping Qaseite, 22nd May, oiteq in Kennedy, Oiyil 
Salvage, 2nd ed., p. 262). A custom excluding from a share in the reward 
those in the fishing trade who receive wages is inequitable (The John 
( Pritchard’s Admiralty Digest ( 1887), 3rd ed., Vpl. II., p. 1 890). And 
see 27 !m Sarah (1878), 3 P. D. 39, where a custpin was alleged to exist 
at Iat^ooI fixing the percentage of the reward due to the master pud 
crew of a tug. ^ 

(f) A salvor’s claim survives {n favopr pf his personal representative 

tjf 3 Adm. 246 ; Helena (1983), 

6 Aap, M. L, 0. 142). ' . . 

to) OQfaa^^J<fhmer (lsm 2 P. D. 146 ^ C. A, , 

As to agi^mente, see p. 670, 
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PaM 

* dlsordikm of the ooart(i)< As d geoeral fnle, where the tinniw ’ 

the salved property appears the coart will not award the salTttrA fNllTaiib 
more than a moiety of the valae of the salved property, whe^^tw' ' KtVied. 
Bosb prope];ty be derelict (&) or not (2). 1* 

' 872> The court, in assessing the reward, endeavottts to combine AaBewMstto 
liberality to the salvor with justice to the owner Of the salved 
property (m). It regards not merely the work done in the perform* 

^ance of the salvage seivice, but the general interests of navigation 
and commerce (n). Thus it looks with favour on salvage services 
rendered by steamships on account of their efficiency as instruments 
of salvage (o), and more particularly on such services when rendered 
by steamships built and maintained for salvage services (p) ; and 
ser^ces rendered to passenger vessels (a) and by foreigners to 
British vessels (b) are liberally treated. On the other hand, as one 
of the main reasons why salvage remuneration is high is that 
unless the vessel in danger is saved no remuneration is payable at 
all, salvors '^ho have acted under an agreement which entitled them 
to such remuneration independently of success are not rewarded on 
the liberal scale applicable to other salvors (c). * 


Sub-Segi. 2 — Chrt unistancee A^cding ihe Eeward, 

873. Apart from the general considerations above stated, there Circnm- 
are certain circumstances which, when present, always affect the 
amount of the reward fixed by the court {d). Upon the degree in 


{i) Ewell Orore (1835), 3 Hag. Adni. 209, 221; The Cuba (1860), 
Lush. 14, 15 ; The Giiy of Chester (1884), 9 P. D. 182, 187, C. A. For a 
list of salvage row cLids Bce Fiitchard’s Admiralty Digest (1887), 3rd ed.. 
Vol.II.,pp. 1920 — 2118; and Kennedy, Civil Salvage, 2nd ed.,p. 264. The 
M. S. Act, 1894, s. 544, prescribes the payment of a ** reasonable amount 
of salvage.” 

(1.) For cTamplcB of awards in cases of derohet exceeding a moiety, see 
The Basche (1873), L. R. 4 A. & E. 127; Boiler ex Elepiani (1891), 04 
L. T. 543 (but in ibis case judgment was allowed to go oy default, and 
there wore charges which reduced the sum ultimately received by the 
salvors to £37 2s. 3d.) ; The Louisa, [lOOO] P. 145 (where the whole of the 
net proceeds of sale of ship and cargo were awarded). 

But see The Erato (1888), 13 P. D. 103. lu The Mercator (1910), 
26 T. L. R. 450, where the owners appeared, but did not put in a defence, 
the whole value was awarded. 

(m) H.MB, Thetis (1833), 3 Hag. Adm. 14, 62. 

(n) The William Beclcford (1801), 3 Ch. Rob. 355, per Lord Sxon^BLL, at 
p. 366 ; Industry (1835), 3 Hag. Adm. 203, per Sir J Nicholl, at p. 204; 
The OUy of OhesteHr, supra, per Lindlet, L.J., at p. 203 

(o) I%e Ella Oonstame (1864), 33 L. J. (r. m. & A.) 189, 193. 

{p) See, for example, Tne Olenqyle, [1898] P. 97, C. A. ; affirmed, [1898] 
A. C. 619 (award of £19,000 on a salved value of £76,596^ 

(a) ArdincapU (1834), 3 Hog. Adm. 151, 153; The Werra (i860), 12 
P. D. 62, 56. ^ 


(b) Salacia (1829), 2 Hag. Adm. 262, 270. 

(c) The Lepemto, [1892] P. 122 ; The Kate B. Jones, [1892] P. 300 ; The 
Bdenmore, [1893] P. 79. 

(d) The CharloiU (1848), 3 Witt. Rob. 08, 71, pw Dr. LusHmaTOW, 
**th6 many and diverse ingredients of a salvage service.** Thera Is 
dituyenoe of judidial opinion as the relative importance of 
eiroumstatices. Chief importance was attached la The WUlMm B^Merd, 
ntpra, per Lord Btowell, at p. 856 to the risk to salyoxsl London 


w 
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which these oiroumatances or any of them are present the amount * 
of the reward largely depends. 

874. The first consideration is the existence of danger toiife, 
whe^er on board the salving or the salved vessel, arising eithw 
froifi the position from which the salved property has been resent , ' 
or from the performance of the salvage service (c). Salvage reward 
for the saving of human life is payable by the shipowner in priority 
to all other claims for salvage reward (/). 

876. The degree of danger from which property has been salved 
has a great influence upon the amount of the reward (gf). Danger 
may arise from manifold conditions, such as the character and con- 
dition of the salved vessel and her cargo, the number, capacity, and 
condition of the crew, the nature of the locality, the master’s 
knowledge of it, the season of the year, the state and prospect of 
the weather, the absence of other means of salvage. The greatest 
danger generally attaches to derelict property. In some cases of 
derelict (//) as much as a moiety or thereabouts (i), arA in a few 
cases of exceptional character more than a moiety, of the value of 
the salved property has been awarded (fc), and the award is rarely 
less than one-third of the salved value, unless the salved value is 
very large (J). 

876. The value of the salved property is an imi)ortant considera- 
tion in the assessment of reward (7n); but it will not i*aiso the 
reward out of due proportion to the seivices rendered (n). If the 
value is large, the amount of the reward is usually a smaller pro- 
portion to the value than if the value is small (o). As, however, 


Merchant (1837), 3 Hag. Adm. 394, per Sir J. NiciiOLr, at p. 395, to the risk 
to salved property; The Werra (1886), 12 P. D. 62, per Hannen, J., at 
p. 53, to the value of salved property; The City of Cheater (1884), 9 P. D. 
182, 0. A., per Lindlet, L. J., at p. 202, to (1) the risk to salvors and salved 
property ; (2) the value of salved property. 

(e) The Thomas Fielden (1862), 32 L. J. (r. m. & A.) 61, 62. 

(/) M. S. Act, 1894, 8. 644 (2). 

\g) As to separate awards where ship, cargo and freight have been exposed 
to different degrees of danger, see The Velox, [1906] P. 263 (cargo of 
herring). 

(A) The former practice was to award a moiety; see The Blenden-Eall 
(1814), 1 Dods. 414, 421 ; (1834), 3 Hag. Adm. 166, 167. But 

now the fact of the salved property being derelict is merely an ingredient 
to be considered in assessing tb6 reward; see Papai/amni v. Hoequard, The 

True Blue" (1860>,L. R. 1 P. C. 260, 266; The Anna Helena (1883). 5 
Asp. M. L. C. 142 ; The Janet Court, [1897] P. 59, 62, 63 (three special 
elements usually present in the case of a derelict are high degree of 
danger to property salved, special difAculty of approaching and aiding her, 
necessity of supplying part of salvor’s crew to work her). 

, S©© The Idvietta (1883), 8 P. P. 24 ; Tlie Janet Court, supra, 

{k) See note (A;), p. 575, ante, 

(l) See, for example. The ••Amirique * (1874), L. R. 6P. C. 468 (£18,000 

on a value of £190,000). ^ 

(m) The " Amerique," supra, at p. 476 ; The City of Chester, supra, at 

p. 202. 

(n) The **Ameriquef' supra, atp. 476; The QlengyU, [1898] P, 07, 103, s 

C* A. ^ , 

(a) The **AnUrique" supra ; The City of Chester, supra. 



Pa»T Xill.^m^VAOK, 



the small valae of salved property often renders it impossjhle foi.': 
^ve adequate regard (p), whmi the value is large a liberal renw^f/ 
is gwerally given in order to encourago the performauce of s^vaM ' 
seniiees(g). ' ; * v^ ' 


877. The salvor is required to show the reasonable degree ofi^are, CAre^Bkiilaiid 
skill, and knowledge to be expected from a person in his position (r ) ; knowle^iCr 
and if, through the absence of it, the owner of the salved 
{property suffers loss, the reward is less than it otherwise would 
be («). Where, however, there are any mitigating circumstances, 
such as a sudden emergency, allowance may be made for them in 
measuring the degree of care, skill, and knowledge required, and 
the fact that resulting damage arose in rendering assistance which 
was invited by the salvor may be taken into consideration (f). 


878. Misconduct on the part of salvors diminishes the reward Misconduct 
and may cause forfeiture of all claim to reward (a). The burden of 
proof of misconduct lies upon those who allege it, and strict proof 
of it is required (b). The misconduct need not, in order to affect 
the reward, have occasioned actual damage (c). The mere demand* 
of an extravagant reward may be such misconduct as to reduce the 
reward (i). 


879. Where actual loss or damage results from want of the Negligence, 
requisite care, skill, or knowledge, or from misconduct, the reward, 
if it is not reduced by the amount of such loss or damage (e), will 
be diminished by an amount proportionate to the degree of negli- 
gence, unskilfulness, ignorance, or misconduct proved (/). 


880. The value of the property employed in the salvage service Value of 
is an important element in tho assessment of the reward ^). It is 

(p) See The Erato (1888), 13 P. D. 163. 

(q) The Earl of Eglinton (1855), Sw. 7, 8. 

(r) The Lockwoods (1845), 9 Jur. 1017, 1018. 

(«) See The ** Rosalie*" (1863), 1 Ecc. & Ad. 188 (damage caused by 
ignorance); The Peria (1857), Sw. 230 (bringing a derelict into an 
unsafe hatbour) ; The Magdalen (1861), 31 L. J. (p. M. & a.) 22 ; The 
JJwina, [1892] P. 58 (collision between salved and salving vessels). In 
the last case the full amount of damage was deducted. 

(t) The C. 8. BuUer, The Baltic (1874), 2 Asp. M. L. C. 237, 238, 239. 

(a) The MaqcUilen, supra ; The Atlas Lush. 618, P. C. ; sco also 

for instances VanUio Packet (1837), 3 Hag. Adm. 383, and The MaHha 
(1859), Sw. 489 (interfering with additional salvors); The Yon- Yean 
(188S0, 8 P. D. 147 (refusing to take the master of the vessel on 
boara of her and to accept a tug’s services) ; The CapeUa, [1892] P. 70 
(improperly retaining possession of ship and oargo). In ThePinnas (1888), 

6 Asp. M. L. C. 313 (improperly refusing to surrender poseefiftion of the 
salved property), the salvors were deprived of costs. 

(h) The Atlae, supra, at p. 629. 

(e) The Glory (1849), 13 Jur. 991 ; The Marie (1882), 7 P. D’. 203, 205. 

(d) The Qeorye Gordon (1884), 9 P. D. 46 (salvors ordered to pay costs 
of excessive bail). 

(I) See, for example. The 0, 8. Butler, The Baltic, supra ; The Jheina, 
supra. 

^ The Gape Packet (1848), 3 Wm. Bob. 122, 125; Perla, supra, 
at 'D. 231. 

(o) The CUy of Oheeter (1B84), 9 P. D. 182, C. A. ; The Werra {1566). 

12 P. D. 52, ^4. 

B.L. — ^XXVI. 
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not, however, the measure or limit of the reward (i). Where th? 
value is small it has little influence. The value of the cargo, qq 
board affects the rew^d only in so far as it increases the rislcs and 
responsibilities of the owner of 'tlxe’salvihg vessel ,,, 

^ 881 . Intimately connected with the value of the . salving property 
and its influence on the reward is the risk to which the salving 
property is exposed by the performance of the salvage service ; and 
this is an important consideration (i). 

Apart from the actual danger to the salving property, there are 
certain risks and responsibilities incurred by the salvor which are 
considered in the assessment of the reward. They include the risk 
of forfeiture of a policy of insurance, contractual liability to the 
owners of cargo on board the salving vessel through deviation to 
save property (/c), and the responsibility involved in the use of 
passenger and mail steamships for salvage service (Z). 

Where any serious risk or responsibility is found to have been 
involved in the performance of the salvage service special considera- 
tion is shown to the claim of the master of the salving vessel as 
well as to that of the owner (m), 

882 . The length of the salvage operations is not in general a 
very important element for consideration, unless the services are 
dangerous or involve protracted exertion (n); though the additional 
loss or expense incurred by salvors by reason of the duration of 
their services is taken into consideration in the assessment of the 
reward (o). 

The labour involved in the salvage service is an important 
element only so far as it is accompanied by the exercise of skill, 
or by danger, or responsibility (p). 

883 . In addition to his reward the salvor is ordinarily entitled 
to recover a reasonable sum in respect of loss or expense resulting 
to him from the performance of the salvage service (q). But the 
claim for loss or expense is not allowed to be proved, and is not 
considered, with any degree of exactness (r). The court is conteilt 
to obtain a general idea of the claim, and allows a reasonable sum, 

(h) The Fusilier (1865), Brown. & Lush. 341, 360. 

(i) The City of Chester JilSH^), 9 P. D. 182, C. A. ; The Werra (1886), 12 
P. D. 62. 

(Ic) Carmichael v. B'rodie^ The Sir Balph Abercrombie*' (1867), L. R. 1 
P. C. 464 ; Scarati^cmga v.* Stamp (1880), 6 C. P. D. 296, C. A. ; The 
FarrUey HaU (1861), 4 Asp. M. L. C. 499, C. A. ; The Bdenmore, [1893] P, 
79. Deviation to save life does not involve risk to insuraijice or liability to 
owners of cargo; see Scaramamga v. Stamp, su/pra. 

(Z) The Martin Luther (1867), Sw. 287, 289. For an instance of 
penalties incurred by salYors in respect of the carriage of mails, see The 
Silesia (1860), 6 P. D. 177. 

im) See p. 683, post 

{n) The Thomas Fielden (1862), 32 h. J. (p, m. & a.) 61, 62; The Stratlh 
gorry, [1896] P. 264, 270. * 

(o) See the text, infra. 

ip) Hence^ thpt seaman ordinarily receives less than tbe officer. 

(a) “ Salvage ’* includes ** all expenses proper^ incurred by the salvor 
in the perfomanoe of the salvage services” (M. S. Act, 1894, s. 610). 

(r) The Fimnas (1888), 6 Asp. M. E. C. 313, pet Hannbn, P„ at p. 315. 
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if any, in respect of it<s). Hie allowance v^es acKK^ding fia ^ 
im^rtance of the salvage service and the value of 'j^e salveg 'bh£- S|}i^ 

periliy (t). It may be given in the form of a separate fiward, haO|ie Bewi^ 

common .practice is to include it m the general awsirdiu): Ime 
losses and expenses recoverable in this manner include' eApehSeB 
reasonably incurred in bringing the salved property into a'puuse of 
safety (v), and expenses, such as the cost of repairing damage (to), 
lose by detention during repairs (ic), depreciation in value of the 
salving vessel (a), penalties under contract (b), and loss of profits (c), 
caused by the performance of the salvage service (d). If the damagjs 
which necessitated repairs occurred daring the salvage service, tlm 
inference is that the damage resulted directly from the service, and 
the burden of proof lies upon those who dispute it(s). 

SuB-SxoT. 3. — Mecovery of Salvage Beward. 

884. The courts exercising admiralty jurisdiction have juris- mghti 
diction in matters relating to salvage (/). The machinery of these 
courts gives the salvor effective means of recovering the reward due 
to him. Not only has the salvor a possessory lien on the salved 
property, which will be recognised in a court of common law (g), but 
also he has in Admiralty, independently of possession, a maritime 
lien on the salved property. The maritime lien accrues immediately 
upon the performance of the salvage services, and includes the 
salved vessel, her cargo, and freight where freight has been 

(«) See the judgments in The Sunniside (1883), 8 P. D. 137; Bird v. 

Gihh, The De Bay'' (1883), 8 App. Cas. 669, P. C. ; The City of Cheater 
(1884), 9 P. D. 182, C. A. 

(<) See, e.g., The Erato (1888), 13 P. D. 163 ; 8 . 8 . Baku Standard {Master 
a/nd Owners) v. 8.8. Angt'le {Master and Owners), [1901] A. C. 549. 

{u) As to whore it is desirable that the former course should be adopted, 
see Kenne^, Civil Salvage, 2nd ed., p. 160. 

(tf) The Le Jonet (1872), L. R. 3 A. & £. 556 (hire of men to pump) ; 
and see The Pinnas (1888), 6 Asp. M. L. C. 313, 314. 

{w) The James Armstrong (1876), 3 Asp. M. L. C. 46; The Sunniside, 
supra ; Bird v. Oiblt, The “2)c Bay," supra ; 8.8. Baku Standard (Master 
and Owners) v. 8.8. AngHe {Master amd Owners), supra ; The P airport, 

[1912] P. 168. 

(x) See cases in note (w). supra. 

(a) Bird v. Qihh, The “De Bay," supra. 

(b) The Silesia (1880), 5 P. D. 177. 

(o) Fishing vessels : — Salaoia (1829), 2 Hag. Adm. 262, 270 ; The 
Swnniside, supra; The Fairport, supra : other vessels: — Bird v. Qibb, The 
“ De Bay," supra ; The Edenmore, [1893] P. 79; The Bremen (1906), 10 
Aap. M. Xi. C. 229, n.). 

(d) No interest is allowed {Bird v. Gibb, The “ Be Bay," supra}. 

(a) The Thomas Blyth (1860), Lush. 16 ; 8.8. Baku Stanza (Master 
and Owners) v. 8.8. AngHe (M^er and Owners), supra. 

(f) See the M. S. Act, 1894, a. 666. The principle of salvage was 
unknown to the common law (Fcdeke v. Scottish Imperial Xnsuramoe^Go. 

(1886), 34 Ch. D. 234, 248, 249), and the salvor had no means of enforcing 
ziis reward at common law ; see Atkinson v. Woodhall (1862), 1 H.dsC. 170. 

Th| common law courts would only entertain an action for salva^ reward 
where the salvor could prove a contract of employment for reward, exprese 
or implied (^see Newman v. TTa^ra (1804), 3 Boa. & P. 612; and compare 
Lipson V. Uarrisan (1863), ,2 W. R. 10, 11), and in such ease he coiild, only 
recover , a guantumr meruii for work and labour. See^ further, on this 
subject; title Admiralty,’ Vol. L, pp. 73 etseq., 127, 139, j40^ ; 

(g) HartfortY. Jones (1698), 1 Ld. Raym. 393. 

u 2 
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8 ^. saved (ft). It has priority over all liens previously attaching to the 
lavage salved property, and will be postponed only to a lien for suba^uent 

. Bsward. daina|ge or salvage (t). It is unaffected by any change in the 

ownie^hip or possession of the salved property, and the benefit.pf it 
can be lost only by the laches of the salvor himself (A;). By virtue 
of this lien the salvor may proceed in the Court of Admiralty 
against the salved property itself and procure the arrest and, if 
necessary, the sale of it to satisfy his claim ({)• The remedy in rem 
is so complete that any attempt on the salvor’s part to retain 
exclusive possession of the salved property, except where the 
property is derelict or he can show that otherwise he would lose 
the security for his reward (n), or that he is justified by special 
circumstances (o), may be visited by the court with a diminution of 
the reward (p), or the loss of the costs of his action (9), or, in an 
extreme case, the forfeiture of all title to reward (r). In the case of 
derelict property the first salvor in possession has ordinarily an 
exclusive right to possession until his claim has been satisfied (a), 
but he may prejudice and even forfeit his claim it he insists on 
retaining possession and in the circumstances of the case the court 
is of opinion that he has no right to do so (t). 

Bighta in 885. In addition to the right of action in rem the salvor also 
possesses in admiralty (a) a right of action in personam {b) against 

(A) The Weatmineter (1841), 1 Wm. Kob. 229 ; The Charlotte Wylie 
(1846), 2 Wm. Rob. 495. 

(i) The Veritas, [1901] P. 304. As to whether it takes priority of wages 
earned subsequently, see The Sabina (1842), 7 Jur. 182 ; The Edina (1855), 
4 W. R. 91 : see also pp. 622, 623, 

(fc) The Boyal Arch (1857), Sw. 269, 285. 

(l) The Celia (1888), 13 P. D. 82, 86, C. A. As to the nature of the 
proceeding in rem, see The Parlement Beige (1880), 5 P. D. 197, 217, 218, 
C. A. ; title Admikaltt, Vol. I., p. 61. 

(m) Coaaman v. West, Coaaman v. British America Assurance Co, 
(1887), 13 App. Cas. 160, 181, P. C. ; and compare The Gertrude (1801), 
30 L. J. (P. M. & A.) 130. 

(n) The Glasgow Packet (1844), 2 Wm. Rob. 306, 312, 313. 

(o) The **Oroona” (1853), 1 Ecc. & Ad. 161, 165; The Pinnae (1838), 
6 Asp. M. L. C. 313 ; The ElUe, [189p] W. N. 64. 

(p) The Glasgow Packet, supra^ 

Iq) The Finnas, supra. 

(r) The Barefoot (1860>, 14 Jur. 841 ; The Champion (1863), Brown. As 
Lush. 69 ; The CamUa, [1892] P. 70. 

(«) Cosamam v. West, Cossmcm v. British America Assurance Co., supra, 

(t) The Lady Worsley ” (1855), 2 Ecc. & Ad. 263, 255. The M. S. Act, 
1894, SB. 611, 654, ]^rovidea for the delivery up of a vessel, her cargo, or 
apparel to the receiver of wreck and for the substitution for the lien of a 
written agreement binding the salved property. For form of bond to 
eexjure salvage remuneration when property is m hands of a Receiver of 
JWreck, see Knoyclopsedia of Forms and Precedents, Vol. XIV., p. 172. 

(а) Jurisdiction tn personam was given to the county courts by the 
Cbtmty Courts Admiralty Jurisdiction Amendment Act, 1869 (32 & 33 
Viet. c. 61), s. 3. 

(б) The Two Friends (1799), 1 Ch. Rob. 271, 277; Cargo ex Schiller 
(1877), 2 P. D. 146, 149, G. A. ; Five Steel Barges (1890), 15 F. D. 142, 146 ; 
The Mtoni £1891] P. 266; Cargo ex Port Victor, [1901] P. 248, C. A. By 
the M. S. 4^, 1894, BS. 544«-646, reward for salvage of life' or property 
in oases xaSm that Act is payable by the owners of the ressel, corgei 
i^parel, or wreck. 
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the ownwe of the salved propertj, though, in the absence of speciail 
contract (e), only where property (d) or an interest in properly (s) 
has be^ saved to the person sned and to the extent of such propei^ 
or interest (/). 

886 . Whether the remedy pursued by the salvor be in r6m or in 
pertonam, it is a cardinal principle that the preservation of some 
part at least of the property to which the services have been rendered, 
that is ship, cargo, or freight, is essential to the maintenance of the 
action (y), unless by special agreement salvage reward is to be paid 
independently of the ultimate safety of the property in danger (A), 
and that the amount of reward which the salvor can recover cannot, 
apart from special contract, exceed the value of the property or the 
interest in property saved (i). 

As a general rule, an action in respect of salvage services must 
be commenced within two years from the date when the salvage 
services were rendered (J). 


Stjb-Seot. 4. — Appealt. 

» 

887. If the reward fixed by the court is made the subject of 
appeal, whether on the ground of excess or inadequacy, as a general 
rule it will be disturbed only where it is shown that the court below 
has erred in principle or has misapprehended the facts (k). But an 
award may be altered on appeal on the ground of exorbitancy or 
inadequacy if it is clearly shown to be so greatly in excess as to be 
unjust to the owners of the salved property or so inadequate as to 
be unfair to the salvors (Q. If an unsuccessful appeal to the Court 


(o) Cargo ex Sarpedon (1877), 3 P. D. 28, 34 ; The Prim Uei/nrieh (1887), 
13 P. D. '31, 34. 

(d) Cargo ex fiarpedon, supra, at p. 34 ; The Benpor (1883), 8 P. D. 116, 
117, G. A. ; The Elion, [1891] P. 205, 269 ; Cargo ex Port Vidor, [1901 J 
P. 243, 266, 250, C. A. 

(e) Five Steel Barges (1890), 15 P. D. 142, 146; Cargo ex Port Victor, 
supra, at pp. 249, 265. 

(/) Cargo ex Schiller (1877), 2 P. B. 146, 167, C. A. 

(0) Cargo ex Sarpedon, supra ; The Benpor, supra, at p. 118. 

(h) 8,S. WellfielcHOwners) v. Adamson and Short, The Alfred (1884), 6 
Asp. M. L. C. 214 ; compare also The Prim Heinrich, supra ; The Edenmore, 
[1893] P. 70 ; The Strathgarry, [1896] P. 264. 

(«) Cargo ex Schiller, supra. 

(j) See Maritime Conventions Act, 1911 (1 &; 2 Geo. 6, o. 57), s. 8, as to 
liimtation of actions. 

(k) The Star of Persia (1889), 6 Asp. M. L. C. 220, 221, C. A. ; and see, 
for example. The “ Amerique (1874), L. R. 6 P. C. 468 ; Bird v. Gibb, The 
“Be Bay*’ (1883), 8 App. Cas. 669, P. C. ; The Accomac, [1891] P. 349, 
C. A. ; The Port Hunter, [1910] P. 343, C. A. 

(1) The Olarisse (1866), Sw. 129, 134, P. C., approved in Arnold r. 
Oowie, The ** Glenduror^' (1871), L. R. 3 P. C. 689 ; The AmMque (1^74), 
L. E. 6 P. C. 468 ; The Thomas Alien (1886). 6 Asp. M. L. C. 99, P. C. ; 
see also the judgments in The Lancaster (1883), 9 P. D. 14, C. A. ; The 
Stqir of Persia, supra ; The Aeoomae, supra ; The QUngylSf [1898] P. 97, 
C. A. ; affirmed, [1898] Aa C. 619 ; The Port Hunter, supra, to sub- 
stantially the same effect. Inadequacy is aa good an objectiou to an 
award as exorbitancy {The “ OhdafP* (1868)^ L.^. 2 P. 0. 206. BICk 211). 
Fpt examples of succesaftil and unsuccessful appeals against awards^^see 
Kennedy, Civil Salvage, 2nd ed., pp. 164--167. 
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of Appeal be followed by an appeal to the House of Lords, the 
case must be very exceptional to induce the House of Lords to 
interfere (m). 

Where a salvage action has been wrongly dismissed, the Court of 
Appeal, reversing that decision, may, if the facts are before it, itself 
award the amount of salvage reward (n). 

Sect. 7. — Apportionment. 

Sub-Sect. 1 . — By the Court 

888. The apportionment of a salvage reward by the Admiralty 
Court (o) may bo obtained (p) by an action for distribution of 
salvage or by application by any person interested in an award in 
the course of the salvage action or promptly after its conclusion (q). 

The court does not make an apportionment where there is a 
valid and binding agreement for division of the salvage, or where a 
sufficient tender has been made (r). 

Sub-Sect. 2. — To the Otr/iers of Salvtny Vesaela. 

889. Where the principal means of effecting the salvage service 
has been the salving vessel, her owners receive the largest share of 
the salvage reward; and their share is even larger whore the 
salving vessel and her cargo were valuable and were exposed to 
great risk by the performance of the services. The salving vessel 
is most frequently a steamship, and in such cases the steam power 
is generally the main instrument of the salvage service ( 5 ). Where 
the salvage service has been effected chiefly by the services of the 
crew, and the salving vessel and her cargo have not been exposed to 
any serious risk, the crew are entitled to the larger share in the 
reward (f). In cases where . the salving vessel is the chief instru- 
ment in effecting the salvage, the share of the owners in a salvage 
reward is now generally approximate to three-quarters (a), but 
there is no rule of practice on the point. The apportionment 
depends upon the particular circumstances of each case (h ) ; and 
there are many examples of variation in apportionment to 
owners (c). Special favour is always shown to the owners of fishing 
vessels on account of the interruption of their occupation and the 
high rate of wages paid to their crews (d), 

(m) The QUnqyU, [189d] A. C. 519, 520. 

(n) The Minnehaha (1861), Lush. 335, P. C. 

( 0 ) Apportionment is not a proper subject for an action at law (Aikinaon 
V. Woodhall (1862), 1 H. & C. 170). 

(p) M. S. Act, 1894, BS. 555, 556. 

iq) Reasonable time will be allowed to a seaman (The Spirit of the Age 
(1857), Sw. 286, 287). 

(r) The EnchaMfeaa (1860), Lush. 93, 95. .As to these agreements, seo 
p. 573, anle. 

{e) The Eneha/ntfeBSt supra, at p. 06. 

(t) Jme (1831), 2 Hag. Adm. 338, 343 ; The Nicolina (1843), 2 
Wm. Rob. 175. 

(a) Before 1870 one-half was the most given, from 1870 — 1883 it was 
usually two-thirds, and since 1883 it has been usually three-quarters. 

(h) Thefiipsy Queen, [1895] P. 176, 177, C. A. 

! o) See Kenedy, Civil SalvMe, 2nd ed., pp. 172 at sea. 

A) Arndfi (1837), 3 Hag. Adm. 254, 256 ; The Lomsa (1843k 2 Wm. 
Bob. 22, 26, 26, 27. 
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Sub-Sect. 3.— 5r<i the Master, Ore^, and PcuHngtm, 

890. The master of the salving ship usually receives a special 

apportionment by reason of the special responsibility which he Master, 
undertakes in the performance of a salvage service («)• The share 
given to him varies according to the degree of responsibility cast 
upon him. It has often been from one-half to one-third of the 
balance of the award after- deducting the sum apportioned to the 
owners. In cases of salvage by steamships it is frequently one- 
third of the balance (/). There is, however, no rule of practice 
governing his share (jf). 


0ioT.r. 

Apportion- 

ment 


891. Officers and crew generally share in the sum awarded to Officers and 
them collectively according to their ratings, subject to an exception 

in favour of navigating officers with ratings lower than that of 
engineers, who are allowed to rank for the purpose of salvage as 
of the same ratings as engineers {h). Special rewards are given 
to officers or members of the crew w^ho have rendered special 
services (i). 

892. The shares of the associates (/c) of the actual salvors Associates of 
depend upon the amount of additional labour and danger imposed 

upon them through the services of the actual salvors (1), 

The amount of the reward of passengers who become entitled to Fasseogers. 
salvage reward depends upon the nature and circumstances of the 
services {in). 


(e) The Martin Tjtither (1857), Sw. 287, 289, 290 ; Tlie Charles (1872), 
L. 3 A. & E. 536. 538. 

(/) See Kennedy, Civil Salvage, 2nd ed., p. 176 ; Williams and Bruce, 
Admiralty Practice, 3rd ed., p. 169, nole (a). 

{g) The Gipsy Queen, [1895] P. 176, 177, C. A. 

{%) The Bimam (1907), 10 Asp. M. L. C. 462. The crew includes 
“ runners,*’ or men engaged for a single “ run,” who may share on the 
basis of the rating of the persons whoso posts they are filling {The Persia, 
il902] W. N. 210 ; but see The Jiasche (1873), L. R. 4 A. &; E. 127, where 
they were treated as A.B.’s), and apprentices, with regard to whom there 
is no special scale of reward {Hope (1838), 3 Hag. Adm. 423 (shares 
of seamen of lowest rank) ; The Beulah (1842), 1 Wni. Rob. 477 (one-halt 
of A.B.’s shares) ; The George Dea/n (1867), Sw. 290 (two-thirds of 
A.B.*s shares) ; The Easohe, supra (A.B.’s shares) ; The Punta Lara (1910), 
26 T. L. R. 268 (O.S.’s shares); The “ Valkyrie,'* [1910] W. N. 138 (A.B.’s 
shares). For form of receipt by officers and crew for salvage awarded, 
see Enoyclopsedia of Forma and Precedents, Vol. XIV., p. 173. 

(t) See, for example. The Golondvina R. 1 A. & E. 334; The 

Basohe, supra; The Skibladner (1877), 3 P. D. 24; The BemUago (1900)i 
9 Asp. M. L. C. 147 ; The Minneapolis, [1902] P. 30. 

(k) As to who are included in this term, see p. 665, ante, 

{1) The non-navigating members of the crew were given in The Spree, 
[1803] P. 147, one-half shares, according to their ratings ; in The Dunmar 
CasUe, [1902] W. N. 70, and The Minneapolie,, supra, one- third shares, 
aocorffing to their actual rating. In The Punta Lara, supra, the master’s 
wifot rated as stewardess at one shilling per month, was refused any 
shore. 

(m) See Hope, supra (shares of A.B.’s); The Perla (1867), Sw. 230 
(foreign master and seaman passengers on salving vessel given A.B.’s 
flliAres, the master taking a double share). For very special se^rvices; 
see Newman v. Walters (1804), 3 Bos. & P. 612 (£400); Towh v. The 
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Bub-Brct. 4. — To Officers and Men ofths Moyal Navy and Othtr 8&vices, 

898; Officers and men of the Boyal Navy can obtain an apportion- 
ment from the court. If an apportionment is not made by the court, 
the distribution of salvage is regulated by the naval prize proclama- 
tion in force at the time(n). Similarly, officers and men of the 
Coastguard Service and of revenue cruisers njay either obtain an 
apportionment by the court or rely on the rules laid down by the 
Admiralty for the distribution of salvage among them (o). Lifeboat 
crews who become entitled to rank as salvors may obtain an appor- 
tionment from the court. 

Sub-Sect. 6, — To Independent Sedvora. 

894. Where persons who perform salvage services are in- 
dependent salvors, as distinguished from members of a crew or 
others who act in association, the apportionment to them is 
determined by consideration of the risk, labour, skill, responsibility, 
and value of their respective services (p). 

Sub-Sect. 6 . — To £f^ra(e Seta of Saloora. 

895. Where salvage services have been performed by several 
independent sets of salvors, if their services have been con- 
temporaneous their shares of a salvage award are determined by 
the principles applicable to the assessment of the whole award (q). 
Accordingly a sot of salvors who save both life and property usually 
receive a higher apportionment than a set of salvors who have salved 
property only (r). 

898. Where the services have not been contemporaneous, but 
subsequently to the inception of the services another set of salvors, 
with the consent of the first set, have joined in the services or have 
succeeded the first set, who, after rendering some assistance, have 
been compelled by circumstances, through no fault of their own, to 
abandon the services, special favour is usually shown to the first set 
of salvors. The object of so doing is to encourage promptitude in 
the rendering of salvage services and willingness to accept additional 
assistance where such assistance is advisable («). If a second set 
of salvors dispossess the oH^nal salvors against the will of the 
latter and while they are willing to continue their services, the 
second set of salvors are entitled to no reward unless they can prove 
that there was no reasonable probability that the services of the 


Great Eaetem (1861), 2 Mar. L. C. 148, United States District Court of 
Admiralty (£3,000). 

(«) Mary Ann, (1823), 1 Hag. Adm. 138, 161. 

. (o) Sea the Board of Trade Instructions to Receivers of Wreck and other 
Officers and the Admiralty Coastguard Instructions. 

M See, for example, AioAoIotu WUeett (1837), 3 Hag. Adm. 360. 

Iq) Where a tender is made and the circumstances are within the know- 
led^ of the salved vessel, independent salvors may require the defendant, 
to apportion the sum tendered (The Bwmoek (1014), 30 T. L. R. 274). 

(r) Tha.OJariete (1856), Sw. 120, P. C. ; The Anna Selma (1883), 5 
Asp.,M, IV-C* 142. 

(a) The ^santjpora” (1864), 1 £cc. it Ad. 231 ; The " E. V." (1863), 1 
Ecc. & Ad. 08. 
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firBil salvors would have meii with succeeB (t); in default of Bnch Saor. 7 . ^ 
proof the whole reward is given to the first 8 alvorfl(tt> If, however, ippoitUm- ^ 
the seqond set of salvors in dispoBSessing the first Bet acted under aent 
m hohest and not unreasonable, though mistaken, belief that their wheaT^' 
interference was necessary, they may receive some reward, and in awarded* 
that case the original salvors are entitled to the same reward which 
they would have been awarded if they had completed the salvage 
service (a). 

So also if the services of the original salvors have been inter- 
mittent, and during an interval in the performance of them a 
second set of salvors have intervened against their wishes and 
rendered beneficial services, the second set of salvors receive reward, 
though if the interference of the second salvors is accompanied by 
the exercise of force the reward is very much reduced (i). 

897. If the property in danger was not derelict and was in Second set of 
charge of the owner or the master or other representative of the inter- 
owner, and such person accepted the services of salvors, a second 
set of salvors intervening receive no reward (c); but original 
salvors have no right to insist upon the continuance of their services 
or to refuse additional assistance in defiance of the wishes of the 
owner of the property in danger or his representative or of the 
interests of the property. 

Unless the property in danger is strictly derelict, the salvors are SaWor rabject 
bound to submit to the orders of the owner of the property or his 
representative (rf). If they fail to do so the reward is diminished 
or perhaps forfeited altogether (e). Even in the case of derelict 
property where the salvor has a vested interest and a right of 
exclusive possession (/), the first salvors may not refuse further 
assistance if the interests of the property demand it (g). If they 
are dispossessed or superseded by the orders of the owner of the pro- 
perty in peril or his representative while they are able and willing 
to complete the salvage service, they receive a liberal reward (h), and 
the court is not very careful to inquire whether the dispossession 

{t) The burden of proof is on the second set of salvors (Eugene (1834), 

3 Hag. Adm. 156, 160). 

(tt) The Fleece (1850), 3 Wm. Eob. 278, 280, and The Samuel (1851), 

15 Jur. 407, 409, 410, approving The BUndm-EaXl (1814), 1 Dods. 414; 
and see The PieJcwick (1852), 16 Jur. 669. 

(a) Maria (1809), £dw. 175 ; OharloUa (1831), 2 Hag. Adm. 361. 

(h) The Olariase (1866), Sw. 129, P. C. 

(e) The Glasgow Packet (1844), 2 Wm. Eob. 306, 313; The Fleece, 
supra, at p. 281 ; The Barefoot (1850), 14 Jur. 841, 842; The Samuel, 
swpra, at p. 410. 

(d) The Champion (1863), Brown. & Lush. 69, 71. For a case where 
refusal to allow intervention of the master of the salved ship waa h&d to 
be justified, see The Elise, [1899] W. N. 54. 

( 0 ) The Danteic Packet Ub 37), 3 Hag. Adm. 383 (forcibly excluding 
as^tanoe) ; The Glasgow Packet, supra (insisting on continuing Bervices 
dispensed with) ; and see The Oapella, [1892] P. 70. 

(/) Cossman v. West, Oossman v. BiiHsh America Assufanee Co* (188})t 
18 App. Cas. 160, 181, P. C. 

(p) The Cambria (1848), Pritchard's Admiralty Digest (1887), 3rd ed.» 

Vof. IL, p. 1822. 

(h) The Maude (1876), 8 Asp. M. L. C. 838. 
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or BuperBession was necessary and proper (i). If the intervention 
of the second salvors was necessary for the safety of the property, 
the first salvors are liberally rewarded for any beneficial services 
rendered by them {k). 

898. The misconduct of one set of salvors does not affect the 
right of another set to obtain reward, unless they were involved in 
the misconduct (Z). 

Sect. 8. — Contribution, 

SuD-SjiCT. 1. — Ge/iei'al Fritu'iples. 

899. Every interest benefited by the salvage services, generally 
ship, freight, and cargo, except the wearing apparel and personal 
effects of the crew and passengers on board the salved vessel (m) 
and bottomry and respondentia bonds (n), contributes to the salvage 
reward {o). Each part of the salved property contributes rateably 
according to its value, without regard to the degree of risk from 
which or difficulty with which that part has been salved as com- 
pared with the rest of the salved property ( ;») ; though where the 
various interests in the salved property have been exposed to 
different degrees of risk the court in its discretion may make a 
separate award in respect of each portion of the salved property (g). 
The liability to contribute is not limited to the legal ownership of 
the salved property. It falls also upon persons who have merely 
an interest in the salved property and whose interest has been 
saved by means of the salvage service (r). 

900. Where the salved cargo has not been benefited by the 
salvage services, as happens where the freight exceeds the value of 
the salved cargo (s), or where the services were rendered necessary 
by an actionable fault on the part of the shipowner or his ser- 
vants (t), the cargo owner is entitled to require the shipowner to 
discharge the whole burden of the salvage reward ; and in either 
of such cases if the cargo owner has had to pay the shipowner for 


(») The Maasdam (1893), 7 Asp. M L. C. 400, 401. 

(k) The Fiekwiek (1852), 16 Jur. 669; The Magdalen (1861), 31 L. J. 
(p. M. &a.)22. 

(i) The Neptune (1841), 1 Wm. Rob. 297; Kirby r. Scindia'' (Owners), 
The ^^Semdial' (1866), L. R. 1 P, C. 241. 

(m) . The WUlem 111, (1871), Li R. 3 A. & E. 487. 

(n) Park, Marine Insurance, pp. 897 — 899. 

(o) The FUeee (1860), 3 Wm. Rob. 278. 282; The Fusilier (1866), 
Brown. & Lush. 341, 362, P. C. 

(p) The Jonge Bastiaan (1804), 6 Ch. Rob, 322 ; The Longford (1881), 
6 P. B, 60 (specie) ; and see Matvin, Wreck and Salvage, art. 162., 

(qY TU Velox, [1906] P. 263. 

(r) Five Steel Barges (1890), 16 P. D, 142; Cargo ex Fort Vidor, 
[lOOllP. 243. C. A. 

is) Oox V. May (1816), 4 M. & S. 162. * 

if) The ^ioh (1881), 6 P. D. 127, C. A. ; and see Stromg, Steel €a. v. 
BopU (A,) df Co, (1889), 14 App. Cas. 601, 608, P. C. As to whether the 
idupowner a rig^t of inaemnity from the cargo owner where the 
Bervice necessitated by fault in the cargo, see Carver, Carriage by 
8ea, 4th ed., arts. 277 — 280. 


m 
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salvage he may recover back Ihe. amount so paid (a). In all other 
cases the cargo owner is equally liable with the shipowner for, pay- Contriba- 
ment of the reward, and if the latter pays the cargo owner’s share ttoa* 
he is entitled to recover it from the cargo owner. 

901. Each interest is liable only for its proportionate share of LiftbUitr 
the salvage reward (b), unless the salvors and the master of the 
salved vessel have entered into a binding salvage agreement fixing 

the amount of the reward, in which case the shipowner is liable for 
the whole of the reward due under the agreement (c). 

902. For salvage reward for the saving of life, ship, freight, and Life salvage, 
cargo contribute rateably, so far as they have been preserved (d), 
whether life has been saved by the persons who salved the other 
interests or by independent salvors, or without any other salvage 

service having been performed (e). If the vessel is saved but the 
cargo is lost, the shipowner is alone liable for payment of salvage 
reward. Conversely, if the vessel is lost, but lives and cargo are 
saved, and no freight is payable, salvage reward is payable wholly by 
the cargo owner (/). 

903. The value of the salved property, in the absence of agree- When value 

ment, is generally assessed at the port of arrest (g). The proper 
principle, however, seems to be to assess it at the time and place ^ 

when and where the salvage services ended (h). 


Sub- Sect. 2, — Values of Ship, Cargo, and Freight. 

904. The value of the ship is her value in her condition as salved Value of 
to her owner as distinguished from her market value (t). In assessing 
it deduction may be made for charges and expenses which have been L^u^ions 
incurred by the owners in connexion with the ship subsequently of 

- ship. 


(а) The Princess Iloyal (1870), L. R. 3 A. & E. 41. 

(б) TheBaisby (1885), 10 P. D. 114; The Mary PUasanU (1857), Sw. 
224 ; and see The Elton, [1891] P. 265. In practice the shipowner fre- 
quently pays the whole reward in the first instance, protecting himself by 
security from the cargo owner or relying on his lien on the ca^o wMle it 
remains in his possession for the cargo owner’s proportion {aingston v. 
Wendt (1876), 1 Q. B.D. 367 ; The Prihz Heinrich (1888), 13 P. D. 31, 34). 

(0) Both in rem and in personam {The Cumbrian (1887), 6 Asp. M. L. C. 
151 ; The Prinz Heinrich, supra). 

( d ) M, S. Act, 1894, BS. 544—546. 

le) See p. 561, ante. 

if) Cargo ex Sarpedon (1877), 3 P. D. 28. 

{g) The Norma (1860), Lush. 124, 127 ; see Carver, Carriage by Sea» 
4th ed., arts. 351, 352. In assessing the value aUowance is made for any 
salvage reward ordered by another court to be paid to other salvors out 
of the proceeds of the salved property {The Antilope (1873), L. E. 4 A. & 
33). 

{h) The George Dean {lS51),Sw. 290; The BfeZla (1867), L. B.1A.& E. 
340 ; The Georg, [1894] P. 330 ; The Germania, [1904] P. 131. The value 
ma|r be agreed or an affidavit of value filed on an application for release 
(see title Admiralty, Vol. 1., p. 88), and, if the plaintiff considers the 
value herein stated to bo incorrect a commission of appraisement may be 
ordered {ibid., p. 89). Failing these methods the court ^ form.^ 
at the hearing {The Werra (1886), 12 P, D. 62), 

(1) The HohenzoUern, [1906] P. 330. 
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to the inception of the salvor’s interest and were benefioisl to that 
interest (k). 

905. In assessing the value of cargo an allowance may be mac|e 
for reasonable and proper expenses of the discharge, storage, and 
sale of the cargo (f), but not for prepaid freight (m), primage (»), 
insurance (o), or a gratuity to the master of the carrying vessel (p). 

906. Freight which was at risk at the time of the salvage 
service may be included in the value of the cargo or assessed 
separately. If the cargo owner has paid salvage reward in respect 
of both cargo and freight at risk assessed together and has not paid 
the freight, he can deduct from the freight when it is payable to 
the shipowner the amount which he has paid in respect of salvage of 
freight. If be has paid the freight, he can recover the amount which 
he has paid in respect of salvage of freight from the shipowner {q}. 

907. Where the salvage service ends at a place which is not the 
port of destination and where there is no market for the cargo, and 
the cargo is carried on to its destination and sold there, the value may 
be assessed by allowing a pro raid freight to the place where the 
salvage service ended and deducting from the proceeds of sale a 
percentage of freight and other charges in respect of the voyage 
from the latter place to the port of destination (r). Where under 
similar circumstances the cargo has not been carried on from the 
place where the service ended, its value may bo assessed at the 
nearest convenient market, deducting the estimated cost of carriage 
to that point and the expenses reasonably incident to its sale 
there (s). 


Salvage 908. Where the salvage service continues until the salved vessel 

eervlceending reaches the port of destination, the whole net freight unpaid and at 
desSnatton. when the salvage service commenced, and preserved to the 

shipowner by the service, contributes to the salvage reward (0- 
Where the salvage service ends at a place other than the port 
of destination, and the cargo is not carried on to its destination. 


the following rules govern contribution : — If the cargo owner 
has prevented the shipowner froip carrying it on, the whole 


{k) The Selina (1842); 2 Notes of Cases, 18 (crew’s wages after 
service began and bottomry bond taken up by salvors) ; The Watt (1843), 
2 Wm. Bod. 70 (unloading cargo after vessel beached and taking her round 
to a port)., Deduction was reused in The SeUnat supra, in respect of 
crew’s wa^es before sidvage se^ice; and in The Fleece (1850), 3 Wm. 
Bob. 278, m respect of costs of prosecuting wreckers who took forcible 
possession of ship. 

(1) Custom-house charges, weighing, brokerage, and commission {The 
Peace (1866), 8w. 116, 110). 

, (m) The OharUftte Wylie (1846), 2 Wm. Bob. 495, 497 ; The Fleece, 
at p. 282. 

{n)f The Fleece, supra, 

(o) Ibid. 

ip) The Peace, Burm, 

W) The Charlotte wyUe, supra, a^. 497 ; The Fleece, supra, at p. 282 ; 
and see Tha WestmimUr (1841), 1 Wm. Bob. 229, 233. 

(r) The0mf$e Bean (1857), Sw. 290, 291. 

(s) See Kt$nedj, Civtt Salvage, 2nd ed., np. 216, 217. 

(t) It may valued separately or with the oargQ. 
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frdl^ht is earned and therefore contributes (a)^' If the. cargo ffwixit , ' 
having a choice, elects to take ddivery of the cargo where it ib(6X 
the whole (e) or a pro raid freight (d), aocort^g to the express or 
im^ed agreement on delivery («), is due to the ehipowner and has 
to be brought into contribution. If the failure to carry the cargo 
on is not due to the intervention or election of the cargo owner, no 
freight is due, and therefore there is no freight to contribute. 

Where the cargo is carried on to the port of destination from the 
place where the salvage service ended, the contributory value of the 
height is the estimated proportion of the freight in respect of the 
voyage up to the point where the service ended (/), less an allowance 
in respect of the shipowner’s expenses incurred in the further 
transit (g). 


Aset. 

ttiMS. 



909 . In tho case of a derelict, if the vessel is not taken by the Dereliob 
salvors to her port of destination, and her owners have taken no 
steps to carry the cargo on, the cargo owner is entitled to delivery 
of the cargo without payment of any freight (h), and in that case 
there is no freight to contribute. Recovery of the derelict by the^ • 
shipowner at the port of discharge, after the cargo owner has exercised* 
his right of treating the abandonment of the ship as a determination 
of the contract of carriage, does not revive the contract of carriage, 
and no freight is due from the cargo owner (i). 


910 . An award once made is generally final. If after an award Floality 
has been made it is found that a miscalculation has been made as to 
the values, the court has power to reopen and readjust its award (A:), 
but the power is exercised with great caution (2). 


(0) The Cargo ex Oalam (1863), 33 L. J. (p. M. & A.) 97, P. C. 

(6) Hunter v. Prinsep (1808), 10 East, 378 ; Vlierboom v. Chapman 
(1844), 13 M. & W. 230 ; Hopper y, Bumess (1876), 1 C. P. D. 137 ; Metcalfe 
y. Britannia Ironworks Co. (1877), 2 Q. B. D. 423, C. A. 

(c) Christy v. Bow (1808), 1 Taunt. 300. 

{d) The Sohlomsten (1866), L. R. 1 A. & E. 293; Mitchell v. Darthea 
(1836), 2 Bing. (n. c.) 556. 

(e) See Carver, Carriage by Sea, 4th ed., arts. 667, 669. 

(/) The Norma (1860), Lush. 124. This is a departure from the common 
law doctrine that freight is not apportionable ; com pare Tho Dorothy 
Foster (1806), 6 Ch. Rob. 88. 

(fl) The Norma, supra, at p. 127 ; The James Armstrong (1876), 3 
Asp. M. L. C. 46, 49. 

(1) The Kathleen (1874), L. R. 4 A. & E. 269 ; The Cito (1881), 7 P. D. 

5^ C> A. If the cargo owner has applied for delivery at the port of 
refuge and offered ban for its value, and by order of the court the ship has 
been taken to the port of destination, there is no pro ratd freight due in 
respect of carriage to the port of refuge, and the cargo owner is not Uable 
for the expenses either of carriage thence to the port of deerioadon or of 
delivery there ; see Kennedy, Civil Salvage, 2nd ed., p. 222, citing The 
Argonaut (1884), unreported. % 

(t) The Amo (1896), 8 Asp. M. L. C. 6, C. A. 

[k) The James Armstrong (1876), L. R. 4 A. ds E. 380 (where the cargo 
owner contributed upon the value of the cargo without deducting freight 
due on delivery and the freight was assessed too low). For a form of 
dause in a salvage agreement with reference to objections to the amount 
of remuneration, see Encyclopti^ia of Fonns and Precedents, Voh ZXV., 
p. 171. 

if) The Georg, [1894] P. 330 (readjustment claimed on ground of seJUng 
price of salved property proving lower thau ueeessed value refused). 
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Part Xiy. — Shipping Casualties. 

Sect. 1. — Reports of Accidents and Loss of Ship. 

m. The owner or master of a British steamship, or of a 
foreign steamship carrying passengers between places in the 
United Kingdom, has a duty imposed by statute (a), and enforceable 
by penalty (b), to report to the Board of Trade by letter the 
occurrence of any accident causing serious injury to any person, or 
material injury to any portion of the ship, within twenty-four 
hours of the happening of such accident or damage, or as soon as 
possible thereafter. The letter must be signed % the owner or 
master, and, in addition to a report of the details of the accident 
or damage, must state the probable occasion (c) thereof, the name 
of the ship, her official number, the port to which she belongs, and 
the place where she is at the time when the report is made. 

912. The managing owner (d) or, in the event of thero being no 
’ managing owner, the ship’s husband of any British ship, when he 

has reason to apprehend that the ship has been wholly lost, has 
a statutory doty (e), the neglect of which is punishable by fine (/), 
to give notice to the Board of Trade in writing of the loss and the 
probable occasion (g) thereof. This notice must state the name of 
the ship, her official number, and the port to which she belongs. 

913. The master or other person for the time being in 
command of any British ship is bound by statute {h) to give notice 
of any floating derelict vesbel of the existence of which he may 
become aware to the Lloyd’s agent at his next place of arrival. If 
there be no Lloyd’s agent there, he must notify the secretary of 
Lloyd’s, London, and a penalty is attached to the neglect of either 
of these obligations (i). The society of Lloyd’s must publish any 
information thus received, and also communicate it to the Board of 
Trade (fc). 


(a) M. S. Act, 1894, s. 425. 

(b) Ibid., B. 425 (2). The Boiler Explosions Act, 1882 (45 & 46 Viet, 
c. 22), and the Boiler Explosions Act, 1890 (53 & 54 Vict. c. 35), apply to 
British ships {Und,, s. 2); the same notice must by ibid., s. 3, be given 
of explosions as of other casualties under the M. S. Act, 1894, s. 425, but 
notice under the latter provision alone is sufELcient; see, further, title 
Faotoioss and Shops, Vol. XJV., pp. 474. 475. 

The word occasion ” is used both in the M. S. Act, 1894, and in the 
M. 8. Act, 1854, B. 326, from which the provision in the later Act is drawn. 
It would seem to be employed in the sense of ** cause,” and not in that of 
” time,” for the time would naturally be the first detail mentioned in the 
r^ort. 

(d) ** Managing owner ” is not defined in the M. S. Act, 1894, and is a 
commercial and not a legal expression ; see Frcuner v. Cuthbertson (1880), 
6 Q. B. D. 93, 'per Bowbn, J., at p. 98 ; compare M. S. Act, 1894, s. 59. 

(6) Ib4d., 8. 426. 

(/) im.. 6. 426 (2). 

(c) Ck^mpare note (o), tv/pra. 

(h) Ddfraet Vessels (Beport) Act, 1890 (59 & 60 Viet. o. 12), s. 2. 

(t) 7bid., SB. 2, 3. 
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Sect. 2.— Inquiries and laveaUgations. 

914 > For the purpose of holding inquiries and investigations 
into shipping casualties, a “ shipping casualty *’ is deemed to have 
occurred when any ship is lost, abandoned, or materially injured, 
or causes loss or material damage to any other ship, or loss of life 
ensues by reason of a casualty on board a ship, or a ship has been 
stranded or damaged and any witness is found in the United 
Kingdom, provided either such event occurs on or near the coasts (i) 


SsoT.a. 

Jhaaiitos 

and 

XUTSStUB* 

ttous, 

Whatir 

meant hj 
** shipping 
casuiaty.’^ 


of the United Kingdom or occurs elsewhere and a witness is found 
in the^ United Kingdom, or when any British ship (m) is lost or 
supposed to have been lost and any evidence is obtainable in the 
United Kingdom as to the circumstances under which she proceeded 


to sea or waaflast heard of[(/i). 


916 . There are five classes of inquiry or investigation which ciasseRot 
may bo held into the causes of such casualties, namely : — (1) pre- 
liminary inquiries (o); (‘2) formal investigations (;>) ; (3) inquiries 
in case of loss of life from a fishing vessePs boat (q) ; (4) inquiries 
by colonial courts (r) ; and (5) inquiries by naval courts (s). 


916 . In the case of a shipping casualty occurring on or near Preiiminarj 
the coasts of the United Kingdom a preliminary inquiry may be inquiriea. 
held by the inspecting officer of the coastguard or chief officer of 
the customs (f) residing at or near the place at which the casualty 
occurs (w). Where the casualty occurs elsewhere, such an inquiry 
may be held by the inspecting officer of the coastguard or chief 
officer of customs residing at or near any place at which the 
witnesses with respect to the casualty arrive, or are found, or can 
be conveniently examined (v). In any case a preliminary inquiry 
respecting a shipping casualty may be held by any person appointed 
for the purpose by the Board of Trade (a). 

Preliminary inquiries are in practice usually conducted by 
a Receiver of Wreck, who possesses for this purpose the same powers 
as inspectors of the Board of Trade (b), namely : — to board or 
inspect any ship or any part thereof (c) ; to enter or inspect any 
premises (d) ; to require, by summons, the attendance of any 
witnesses he thinks fit to call before him (e) ; to enforce the 


(l) JSemble, within the territorial limit ; see The Fulham, [1898] P 208, 
per Barnes, J., at pp. 213, 214. 

(m) Compare M. S. Act, 1894, ss. 1, 2, 72. 

(n) Ibid., 8. 464. 

(0) IMd,, d. 465. 

(p) Ibid., s. 466. 

(q) Ibid., 8. 468; see title Fisheries, Vol. XIV., p. 633. 

(f) M. S. Act, 1894, 8. 478. 

(b) Ibid., 6. 480. 

(t) Compare ibid., s. 742, for definition. 

(u) Ibid., 8. 466 (1) (a). 

•(v) Ibid., 8. 466 (1) (b). 

(a) Ibid., 8. 466 (1) ( 0 ). 

(5) Compare iMd., ss. 617, 729 ; and see pp. 649 et seq., poit 
( 0 ) M. S. Act, 1894, 8. 729 (1) (a). 

(d) Ibid., 8. 729 (1) (b). 

(8) Ibid., 8. 729 (1) 'o). Inoludmg witnesses for the defence (Jg. v. 
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SaQT.2. production of books, papers, or documents (/); and to administer 
iMViries oaths, or, instead, to require witnesses examined by him to sign a 
and declaration of the truth of their statements 
Investiga- 
tions. 917 . Formal investigations must be held by a court of bwdql- 
Wh^formal jurisdiction when any of the persons authorised to make pre- 

investi^tto^ Uminary inquiries decide, either with or without such preliminary 
to be held. inquiry, that a formal investigation should be held, and in any 
case when directed by the Board of Trade Qi). 

Formal 918 . Formal investigations are held by a wreck commissioner (if 

inret^tioDs. qj. by ^ court of summary jurisdiction (k), assisted in either case by 
one or more assessors possessing nautical, engineering, or other 
special skill, appointed according to regulations made with regard 
thereto (1) from a list approved for that purpose by a Secretary of 
State (m). Where it appears probable that the certificate of an 
officer may have to be dealt with as a result of the investigation, 
not less than two assessors having experience of the merchant 
service must be called to the assistance of the court (n). Sucli a 
court of investigation, or a naval court, has power to cancel or 
suspend the certificate of a master, mate, or engineer wherever the 
court finds that loss or abandonment of or serious damage to any 
ship or loss of life has been caused by his wrongful act or default, 
provided that, in the case of courts of summary jurisdiction, at 
least one of the assessors concurs in the finding of the court (o), 

polUngridqe (1864), 34 L. J. (Q. B.) 9), the expense of witnesses so 
Bummoned to be borne by the pubbo (M. S. Act, 1804, s. 729 (2) ). 

(/) Ibid., B. 729 (1) (d). 

{g) Ibid., B. 720 (1) (e); and C9mpar(» E. v. Tomlinson (1866), L. B. 1 
C. C. B. 49 (false swearing in inquiry is indictable perjury). As a matter 
of practice the receivers of wieck usually take depositions on oath and 
send them to the Board of Trade and to Lloyd’s, and Idie public have a 
right to bespeak copies of such depositions ; see p. 560, ante, 

(h) M. S. Act, 1894, 8. 466 (1). The court may proceed with an inquiry 
into the conduct of a captain ^tbou^b the Board of Trade has indicated an 
intention not to prefer a charge against him, but where formal intimation 
is given that the Board will not prefer a charge, no charge can be made on 
the suggestion of the court (Ex parte Mmto (1877), 35 L. T. 808). 

(t) M. S. Act, 1894, 8. 466 (2).^' Wreck commissioners axe appointed 
tinder ibid., s. 477. 

(fc) Ibid., s. 466 (1). 

(l) Ibid., 8. 466 (3). 

(m) Ibid., s. 467. 
in) Ibid., 6. 466 (4). 

(o) Ibid., B. 470 (1) (a). The court cannot suspend certificates where 
there has only been a stranding without material damage (Ex parte Story 
(1878), 3 Q. B. D. 166). It is necessary that there should be evidence^ 
showing that the certificated officer or engineer has by his conduct caused 
or .contributed to the casualty [The Ariicowo (1880), 6P. D. 123). The 
words ** wrongful act or default ** do not include ** an error of judgment 
at a moment of great difficulty and danger” (Tbe Famenoth (1882), 7 
P. D. 207, per Hannbn, P., at p. 216; see also Watson v. Board of Trade 
(8e.) (1884), 22 Sc. L. B. 22), but do include oases where the master has 
had time to consider his actions [The Oolden Sea (1882), 7 P. D. 104), or 
where the ‘master has surrendered his judgment ‘*to the influence 
of unreasonAble panic” [Brown ▼. Board of Trade (1890), 28 Se. L. B. 
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-‘MM 

As regards the Bammoning of \ritix6Bse6 and othfir powers cotmdoted Bai».R T 

with the hearing, the courts of formal investiganon have all the iD^idiiss 
powers of courts of summary jurisdiction acting in exercise of thOir Wfid 
ordinary jurisdiction (p). Where a formal investigation is held ^vsiwfer 
air a place where a stipendiary magistrate is a member of the 
local marine board, the investigation must be held before that 
magistrate (q). 

919. In any British possession the legislature may authorise a inqairiei la 
SOurt to hold inquiries as to shipping casualties in all cases where Britiah 

Sr casualty occurs to a British ship, on or near the coasts of the voaaeKSon 
British possession, or in the course of a voyage to a port within 
that British possession (r), or where a casualty occurs to a British 
6hip registered in the British possession wheresoever occurring (a), 
or where competent witnesses, members of the crew of a British 
ship to which a casualty has occurred, are found in the British 
possession (6). No inquiry, however, can be held into a matter 
which has been the subject of an investigation or inquiry and has 
been reported on by a competent court in any part of the King’s , 
dominions, or in respect of which the certificate of a master, mate, 
or engineer has been suspended by a naval court (c), or with 
reference to which an inquiry has already been commenced in the 
United Kingdom (d). 

Such colonial courts have the same jurisdiction over the matter jurisdiction 
in question as if it had occurred within their ordinary jurisdiction, ot colonial 
subject to all provisions, restrictions, and conditions which would court*, 
in that case have been applicable (e), and they have the same power 
of dealing with the certificates of officers as courts holding similar 
inquiries or investigations in the United Kingdom (/). 

920. A naval officer in command of a King’s ship on any foreign inquiry by 
station, or, in the absence of such an officer, any consular officer, naval offioen. 
may hold a court of inquiry upon receipt of a complaint from the 

captain or any officer or member of the crew of a British ship (g\ 
or, in the interest either of the owner of a British ship or of the 
owner of ihe cargo therein, whenever he thinks fit (%), and also 
in cases of wreck, abandonment, or loss of any British ship in 
the vicinity of the station, or on the arrival at Uie station of any 
part of the crew of a British ship which has been wrecked, abandoned, 
or lost abroad (t). 

(p) M. S. Act, 1894, 8. 466 (10). As to costs, compare The BriUsh 

Standard, Qaaette (1912), 7th February (power over costs must 

be judicially exercised ; no power to inflict fine nomine expemai'um), 

(q) M. S. Act, 1894, s. 476 (IJ. 

(r) Ibid., 8. 478 (1) (a). ^ 

(a) Ibid,, 8. 478 (1) (b). 

(h) Ibid., 8. 478 (1) (c). 

:e) Ibid., 8. 478 (3). 

(d) Ibid.p 8. 478 (4). 

(t) Ibid., B. 478 (2). 

{/) Ibid., s. 478 (6). 

Ig) bU., 8. 480 (i.). 

ih) Ibid., 8. 480 (ii.). 

(<) Ibid., •. 480 (iii.). 
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Sacrr.s. 

Ijufobies 

and 

InveBtlga- 

tlOBB. 

Procedure. 


Judge's 

report. 


Judgment, 


Rehearing 
and appeals. 


OSl. proofldnre in ahipping -investigations is governed 
the Shaping Oasnalties and Aj^ids and Be-hearings Bales,' 
1907 (k), a copjr of which must be Kept at every custom-hoUse and 
mercantile marine office in the United Kingdom, and be there open 
to- public inspection (Q. 

7he owner, the master, and any certificated officer, or any other 
person upon whom a notice of investigation has been served, has a 
right to appear at the hearing, and any other person who obtains 
the leave of the judge may appear ; all persons so appearing become 
parties to the proceedings (m). The witnesses produced by the 
Board of Trade may be cross-examined by any of the parties (n), 
and, after the hearing of such evidence is concluded, the Board of 
Trade must state in open court the questions upon which the 
opinion of the court is desired (o), after which the parties are 
entitled to- address the court and to adduce evidence (p). The 
Board of Trade has the right of final reply (q). 

922. In every case, at the conclusion, the judge must report to 
the Board of Traded'). In his report he may supplement his 
decision with reasons not stated at the time judgment was 
delivered (<). Where the certificate of an officer is cancelled or 
suspended, the court must give judgment in open court (a), and 
the Board of Trade must, on the application of any party to the 
proceedings, give him a copy of the report made to the Board (b). 

923. The Board of Trade may order the case to be generally or in 
part reheard ; and must do so if new and important evidence, which 
could not be produced at the investigation or inquiry, has been 
discovered, or if for any other reason there has in the opinion of 
the Board been ground for suspecting that a miscarriage of justice 
has occurred (c). 

The- Board of Trade may order the case to be reheard by the 
original court or authority, by the wreck commissioner (d), or in 
England by the High Court (e), in Ireland by the Hi gh Court, 
and in Scotland by the Senior Lord Ordinary, or any other judge 
of the Court of Session appointed for tliat purpose by the Lord 
President of that court (/). Where a decision relates to the 
cancelling or suspension of the certificate of a master, mate or 
engineer, and application for a -rehearing has not been made or 


(fe) See Stat. B. & 0. Bey., 1907, p. 702. 

(1) Shying Casualties and Appeals and Bo-hearings Buies, 1907, r. 31. 

(«) Ibid.^r. 10. 

(o) Ibid., r. 11. 

(p) Ibid., I. 12. 

(h) Ibid., I. 13. 

(rj Ibid., 1. 17. 

(«) The Kestra (1881), 6 P. D. 182. 

(a) S^>ping^ Casualties and Appeals and Be-hearings Buies, 1907, r.tlO. 

(0) M. 8.'Ak, 1894, s. 476 (1). 
id) Ibid., 8. 476 (2): 

( 0 ) Ibid., and compare B. S. C. (Merchant Shippiug), 1894, r. I. 

(/) M. S. A«t, 1894; B. 476 (2). - 
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hAs been refused, an appeal lies to ,the Probate, Diroree and saor.s. 
Admiralty Division o{ the ]9igh Goprt.' if ,the decision is given in Ittqnblea 
England or by a naval; court, to either division of the Court of 
Session if the decision is given in Scqtland, and to the High Court IhvwtlgSr 
if given in Ireland (g). 

Any party appealing, other than the Soard of Trade, must give 
such security for the costs of the appeal as the judge from whose 
decision the appeal is brought may direct (ft). 

924. On an appeal or rehearing the court, which must be assisted Procedure, 
by not less than two assessors selected from the Elder Brethren of the 
Trinity House, or from the list kept by the Secretary of State (i), 
may order any person other than the parties served with the 
notice of appeal to be added as a party for the purposes of the 
appeal (ft) ; but any party to the proceedings may object to the 
appearance of any other party as unnecessary (Z). The court has 
full powers to receive further evidence either vivd voce, by deposi- 
tion, or by affidavit, and may give special leave to adduce evidence 
as to matters which have occurred since the date of the decision 
under appeal (m), but no evidence on questions of nautical knowledge 
or skill will be allowed, since it is the duty of the assessors to * 
supply the court with such knowledge (n). The court has power to 
deal with the costs of the appeal as it may think just (o). On the 
conclusion of an appeal the Court must send to the Board of Trade 
a report of the case (p). 

(g) M. S. Act, 1894, s. 475 (3). If the Board of Trade refuses to grant 
a rehearing where it ought to be granted, the proper remedy is mandamus, 
and not an appeal under this provision {The Ida (1886), 11 P. D. 37). 

As to an appeal under this provision, see The Carlisle, [1906] P. 301. 

(ft) Shipping Casualties and Appeals and Re-hearings Rules, 1907, r. 20 (c)* 

(i) lin'd., r. 20 (e). 

(ft) Ihid., r. 20 (f). 

(1) Ibid. 

(w) Ibid., r. 20 (h). Where it is desired to adduce fresh evidence on 
appesJ, application for leave so to do should be made before the hearing 
(The Famenofh (1882), 7 P. D. 207). 

(») The Kestrel (1881), 6 P. D. 182, 189. 

(o) Shipping Casualties and Appeals and Re-hearinra Rules, 1907, r. 20 (1). 

An unsuccessful appellant is usually mulcted in we whole of the costs, 
and in the case of a successful appeal against the suspension of a 
certadcate at the instance of the Board of Trade the Board will be ordered 
to pay the costs of the appellant {The Famenoth, supra), unless he baa 
been guilty of such misconduct as rendered an inqtinry reasonable (The 
Arizona (1880), 6 P. D. 123; and compare The British Stamdard 
lihipping Gazette, 7th February). Where the Board failed to advise the 
court below whether a master’s ceitidcate should bo dealt with, and the 
certidcate was in fact suspended, the Board was ordered to pw the costs 
of the master who appealea successfully against the suspension (The CmlMe^ 
supra, at p. 316). Where a decision suspending a oertidcate was aQrmed 
but the court recommended that the Board of Tr^e should sherten^ the tidlB 
of suspension, the parties were left to bear their own costa of the appeal 
(Tftf Kestrel, supra) ; and where, before the right of ^peal had been 
extended to owners, the court wAs compelled to dismiss the appeal of the 
owners, but was of opinion that the appeal should upon the merits h^vd 
succeeded, the appeal was dismissed without costs {The Golden Sea (1882), 

7P. B. 194). 

(p) Shipping Casualties aii4 Appeals and Re-l^earings Rules, 1907, r. 



696 


SHIPPmO AND MAVIOA'nON. 


Part XV.— Pilotage. 


eEOT« 1. 

The 

Pilotage 

Actf 

1913. 


Purpose and 
effect of Act. 


Sect. 1 . — The Pilotage Act, 1918. 

925 . On the let April, 1913, the Pilotage Act, 1913 (j^), came intb 
operation (a). It provides machinery for the complete reorganisa- 
tion and revision of pilotage in each district, and it also at the same 
time consolidates and amends the general law(&). It is the 
intention of the Act to substitute for the great mass of confused 
and frequently inconsistent legislation, both general and local : (1) a 
general pilotage Act applying to the United Kingdom and the Isle 
of Man (c) ; (2) a Pilotage Order applying to the particular district ; 
(3) bye-laws of the local pilotage authority. Certain provisions of 
the Merchant Shipping Acta are repealed (d), but any enactinents, 
orders, charters, customs etc. affecting any pilotage district in 
particular are to remain in force until provision is made for their 
repeal by a Pilotage Order (c). The Act must be construed as one 
with the Merchant Shipping Acts, 1894 — 1907 (/). 


Sect. 2. — Revision of Pilotage Organisation, 

Rertsionof 926 . With a view to making pilotage law easily accessible, 
pilotage and rendering its administration as far as possible uniform, the 
orgaaisa on. must prepare Pilotage Orders applying to the 

particular districts {g). Existing bye-laws must at the same time 
be revised, and the Board of Trade may recommend bye-laws to be 
made where none exist at present, or the substitution of new bye- 
laws for those already in existence {h). For the purpose of 
preparing Pilotage Orders and revising the bye-laws, the Board of 
Trade may hold local inquiries {i) by means of Commissioners 


iq) 2 &; 3 Geo. 5, o. 31 ; in this part of the title sometimos referred to 
as “the Act.” 

(a) Ibid,, 8. 59 (except s. 15, abolishing the defence of compulsory 
pilotage ; see p. 611, post). Prior to this Act the law of pilotage was con- 
tained partly in general Acts and partly in local Acts, provisions, or orders 
applying to each locality. The M. S. Act, 1894, Fart X., was the general 
Act dealing with pilotage. It re-enacted in many particulars the M. S. 
Act, 1854, and certain intermediate statutes, but owing to its provisions 
reference had also to be made to other repealed statutes to ascertain the 
law (M. S. Act, 1804, s. 574)’. 

(5) Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), ss. 1 — 6. 

(0) I6id.,a. 01. 

(d) The repealed provisions aro the M. S. Act, 1894, ss. 672 — 632, 
Sohed. XXI. ; M. S. (Exemption from Pilotage) Act, 1897 ; M. S. Act, 
1900, 8. 73. Any Orders in Council etc., or any person or body elected 
or constituted under these repealed statutes, continue as if made or 
constituted under the Pilotage Act, 1913 (2 dc 3 Geo. 5,o. 31) 00). 

(Sj Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 59. 

{fjjbid,^ 8. 62. 

(g) Hid., 8. 1. 

(a) Ibid., 8. 2. If the pilots are not represented on the pilotage authdlHty 
they muat be consulted (ibid., s. 6). 

(f) Notaoe of the time and place of the inquiry must be published in such 
a way as the Board of Trade thinks fit. Any person holding an inquiry has 
power to reonire the attendance of witnesses, and also to require the 
production ox any books or documents (ibid., s. 5). 
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appointed by the Board (Xr). A pilotage authority may submit a 8>or.i 
scheme for the purpose of the reorganisation of pUoiage, and if the BsfVliioa of 
Board of Trade is satisfied that the scheme is adequate for the Aotegs 
purpose, no inquiry need be held (I). If a pilotage authority fail to Orgawa- ' 
submit bye-laws in accordance with the recommendations of the 
Board of Trade, the latter may treat the bye-laws recommended by 
it as if they were submitted by the pilotage authority (w). 

Sect. 3. — Pilotage Orders. 

927 - A Pilotage Order for any particular district may be made by when to be 
the Board of Trade, either for the purpose of revising pilotage 
organisation, or on the application in writing of any person 
interested in the operation or administration of the pilotage laws in 
that district (n). 

928 . A Pilotage Order may provide for (o) : — (1) the establish- Pilotage 
ment of new or the abolition of existing pilotage authorities; 

(2) the creation of pilotage committees and the delegation of any « r c . 
of the powers of the pilotage authority to the committee (p) ; 

(8) the alteration in the constitution of a pilotage authority,* 
including provision for the representation thereon, or upon the 
pilotage committee, of pilots (q), shipowners (r), and harbour or 
dock authorities (s) ; (4) the incorporation of a pilotage authority ; 

(6) the separation of accounts where the pilotage authority has 
other powers and duties besides those of pilotage authority (^) ; 

(6) bye-laws to be made by the pilotage authority providing for 
the issue by them of deep sea certificates (a) ; (7) the establishment 
of new, or the abolition or alteration of existing pilotage districts (b) ; 

(8) the definition of the limits of a pilotage district, distinguishing 
where necessary between that portion of the district where pilotage 
is compulsory and that portion where it is not compulsory. 


(it) Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 3. The appointment of 
CommissioncrB is not to take effect beyond the Ist January, 1917, or, if the 
Treasury approves, for a period not exceeding five years beyond that date 
(ibid.). The limit on expenditure under the Act is £6,000 in any one year 
(ibid., 8. 66). The Board of Trade Arbitrations, etc. Act, 1874 (37 A 38 
Viet. 0 . 40), applies to the Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 67. 

(l) Pilotage Act, 1913 (2 & 3 Geo. 6, c. 31), s. 4. 

(m) Ibid., s. 2. 

(») Ibid., s. 7 (4). 

(o) Ibid., s. 7. 

(p) Pilotage committees may include persons not members of the 
Ltnori^ {ibid., s. 7 (1) (d) ). 

2) Pilots in any district where there are more than six have a statutory 
^\it to be represented on either the pilotage authority or the pilotage 
coihmittee s. 7 (2) ). 

(r) Where provision has been made for the representation of pifols, 
shipowners are also entitled to be represented {ibid.). 

U) Any dock or harbour authority, having jurisdiction witl^n a pilotage 
dutiict, is, entitled to be represented on the pilotage authority if represented 
at the date of the passing of the Act {ibid., s. 7 (3) ). 

{t) Many pilotage authorities are also harbour authorities. 

See p. 601, post. ^ . 

(h) Provision may be made for compensation being paid to pilots in 
consequence of any loss occasioned by the alteration or abolition of any 
pilotage district (Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 7 (1) (k) ) 


auth 
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Sm.8. 

niotaffe 

Orders 

Oompulflory 

pilotage. 


Local Acts. 


Confirmation 
of Pilotage 
Orders. 


929. A Pilotage Order may provide that 

(1) pilotage shall be compulsory in any district where it is now 
not compulsory, but in such a case the liability of a shipowner or 
master, for damage done by the negligent navigation of his ship, 
shall be the same as if pilotage was not compulsory (c) ; 

(2) pilotage shall not be compulsory in any district whore now 
it is compulsory, but only in connexion with any rearrangement of 
the district (^). 

930. A Pilotage Order may provide for the repeal of any Act 
other than the Pilotage Act, or of any order, charter, custom, 
bye-law, regulation, or provision, so far as it relates to pilotage (^) ; 
but until such Pilotage Order is made, any enactment, order, charter 
etc. affecting any pilotage district in particular remains in force (/). 

931. A Pilotage Order, if it is made for the purpose of re- 
organising pilotage, or if, for whatever purpose it is made, a 
petition is presented to Parliament against it by persons interested 
in the administration of pilotage in the district to which the 
Pilotage Order relates, requires confirmation by Parliament (g). A 
Pilotage Order requiring confirmation by Parliament may be 
submitted to Parliament by the Board of Trade, and if the Bill 
confirming such order is petitioned against the same procedure as in 
the case of private Bills is followed. Any Act confirming a Pilotage 
Order may be repealed, altered, or amended by a subsequent Pilotage 
Order (/i). A Pilotage Order which does not require confirmation by 
Parliament takes effect as if enacted in the Pilotage Act (i). 


Pilotage 

authority.” 


(c) Pilotage Act, 1913 (2 & 3 Geo. 6, o. 31), ss. 7 (!) (h), 14. As to 
compulsory pilotage generally, see pp. 609 et seq., post 

(d) Subject also to provision being made for compensation to pilots for 
any loss or damage (Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 7 (1) (h) 

(e) Ibid., B. 7 ( 1 ) (j). Any provision so repealed may be partly or wholly 
re-enacted in the Pilotage Order, so far as it is not inconsistent with the 
Pilotage Act {ibid.). 

if) Ibid., 8. 59. 

(g) Ibid., 8. 7 (5). A Pilotage Order for the London district of the 
Trinity House was confirmed by the Pilotage Order (London) Confirmation 
Act, 1913 (3f& 4 Geo. 6, c. clxv.), 

(A) Pilotage Act, 1913 (2 & 3 Goo. 5, c. 31), Schod. I. ; see title 
Parliament, Vol. XXI., pp. 727 et aeq. 

(i) Pilotage Act, 1913 (2 & 3 Geo. 5, o. 31), s. 7 (6). The Board of 
Trade may make rules relating to the application for Pilotage Orders and 
the publication of notices. A notice stating the object proposed to be 
efiei6ted by the Order must be pubHshed once at least in two successive 
weekly the month immediately succeeding the date of the application. 
If the pilotage authority is not itself the applicant for the Order, tjie 
Order mueit be referred to it, and the Board of Trade must consider aqy 
objections, whether made by it or by any persons appearing to the Board 
of Trade to be interested. The making of the Order is pris/ka facie evidence 
that all the requirements of the Act in respect of proceedings to be taken 
have been' comf^ed witii {ibid., Bched. I.). 

(k) M. S. Act, ^894, a. 573. Although thf Bo^td of Trade may 


Sect. 4. — Pilotage Authorities and Districts, 

Sub-Sect. 1 . — Tn General. 

932. Tho expression ‘‘ pilotage authority formerly included all 
bodies and persons authorised to appoint and license pilots, or to 
exercise any jurisdiction in respect of pilotage (A). All pilotage 
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authonties in existence at the date of the passing of the Pilotage Baox. a. 
Act are to continue until some other proyision is made by a Pilotage FUotaiS ' 
Order. The expression pilotage authority " -will then mean the Aatbioiitiss 
authority as established and constituted by such Pilotage Order. 

Similarly, the expression “ pilotage district ” will mean the district 
as established and defined by the Pilotage Order (i). 

In future the establishment of new pilotage authorities and 
disixicts, the alteration in the constitution of the authority or in the 
limits of the district, will be effected by means of a Pilotage 
Order (m). 

Sub-Sect. 2. — The Trinity Home, 

933. Tho Trinity House (n) is the pilotage authority for the Trinity Houm. 
London district and also for a number of ports called outports (o). 

Pilotage at the outports is controlled by the Trinity House by means 
of sub-commissioners at present appointed by it (p). In future 
the appointment of sub-commissioners and the manner in and con- 
ditions under which they are to exercise the duties of the Trinity 
House as pilotage authority are to be provided for by a Pilotage 
Order (5). 

Sect. 6. — Powers and Duties of Pilotage Authorities, 

Sub-Sect. I,— Bye-laws, 

934. Pilotage authorities may by bye-law provide for the Purposes for 

following matters (r) : — which bye- 

(1) The qualifications to be required of persons applying for 
licences. 

(2) The method of examination for a licence, the term for which 
it is in force, and the conditions under which it will be renewed. 

(3) The method of examination and the qualifications required 
for a pilotage certificate, and the conditions under which it will be 
renewed. 

(4) The limitation on the number of pilots. 

(6) The good government of pilots and apprentices, and the 
punishment of ofiences by fines (s). 


certain cases exercise the powers of a pilotage authority, it no longer 
appears to come within the definition of a pilotage authority. 

(l) Pilotage Act, 1913 (2 & 3 Geo. 6, c. 31), s. 8. For list of existing 
pilotage authorities and limits of the pilotage distriots, see Digby ana 
Cole, Pilotage, pp. 69 — 85. 

(m) See pp. 697, 698, ante. , 

(n) For me meaning of the Trinity House, see M. S. Act, 1894, s. 742. 
(a) “ Outports ” means those ports which are now under the jurisdiotion 

of stib-eommisBioners, or may hereafter be declared to be outpoxts (Pilotage 
Act, 1913 (2 & 3 Geo. 6, o. 31), s. 52). 

(p) Sub -commissioners are apparently not a pilotage authority; see 
M.S. Act, 1894, s. 617. 

(q) Pilotage Act, 1913 (2 & 3 Geo. 5, 0 . 31), s. 62. Although both the 
Ttinity Houses of Hull and Newcastle-upon-Tyne at the present time 
appoint sub-commissioners for certain ports, there is no power under the 
Act to make provision far this as in the case of the Trinity House. 

(f) Ibid., s. 17. 

, . (ti These bye-laws may be made to apply to masters and mates holding 
pilotage certincates {ibid., s. 17 (1) ( 0 ) )• 




600 


Shipping and NAvioAfiioN. 


sm. 5. (6) The system to be adopted with regard to the supply and 

Fgms and employment of pilots (t). 

mties of ( 7 ) The approval, licensing, and working of pilot boats, and 
A establishment of pilot boat companies. 

Au on B. basis, scale, and amount of pilotage rates. 

(9) The pooling of the earnings of the pilots if it appears to the 
authority to be generally desired by them. 

(10) ^ The deduction from the pilots’ earnings of sums to meet 
administrative expenses. 

(11) Bonds being given by pilots not exceeding X*100 for the 
purpose of the provisions of the Pilotage Act, 1913 (u), limiting their 
liability. 

(12) The establishment of pilots’ benefit funds, and the deduction 
from pilots’ earnings of contributions thereto, 

(18) The granting of deep sea certificates if so authorised by a 
Pilotage Order. 

(14) The contribution to be required of shipowners, whose masters 
or mates hold pilotage certificates, towards the pilot fund or account 
of the pilotage district. 

Obiwtiona to 936. Where at any port either a majorit}' of the pilots or not less 
ye- aws. persons being masters, owners, or insurers of ships using 

the port, or any dock or harbour authority, object to any bye-law 
in force or desire any new bye-law, the Board of Trade has power to 
revoke or alter the bye-law, or to call upon the pilotage authority to 
submit a new bye-law (a). 

Board of 936. Bye-laws do not take effect until they are confirmed by the 

Snflm bje- Trade, and prior to their being submitted for confirmation 

lawa. must be published as the Board of Trade directs (b). 


PUota’ 

Ucencea 


Sub-Sect. 2. — Licences. 


937. Every pilotage authority has power to grant licences to 
pilots who have fulfilled the conditions laid down in the bye-laws (c). 
The licence is to be in the form approved by the Board of Trade (d), 
and is subject to periodical renewal (c). Every licensed pilot, when 
acting as a pilot, tnust be furnished with his licence (/), and on 
request must produce it to his ^ployer (g). A pilotage authority 


(0 For example, the coitditionB under which special pilots may bo 
appropriated to particular ships, frequently called “ choice pilotage 
(u) 2 & 3 Geo. 6, c. 31. 

(а) Zbid., h. 18 . 

(б) Ibid., B. 17. 

(o) Ihjd., B. 10. Such fees as may be fixed by bye-law are payable 
examination or on the grant or renewal of a licence (ihid., 
A 29). For the special power of the Trinity House to make provisions as 
to * exempt pilots,** see ibid,, s. 54. 

(rf) Ibid., 8 . 20 , 


(e) Ibid., s. 17 (1) (a). 

(ft Ibid., B. 33. The pilotage authority must also furnish the pilbt 
^th copies of the Pilotage Act, Pilotage Order and bye-laws« which must 
be produced on request to the employer {ibid., s. 33). 

^ master is not obliged to take the servioeg of a pilot 
7^) fails to produce his Uoenoe {Hamnand v. Bloke (1830), 10 B. Sb O* 
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may require a pilot to produce hie licence to it, and on the death ^ 

of a pilot the person into whose hands the licence comes must Powemiild 
transmit it without delay to the pilotage authority (h). Pilotage 
authorities also in certain circumstances (i) issue certificates 
to persons certifying that they are competent to act as pilots for the 
deep sea outside the districts of other pilotage authorities (A;). 

938. A pilotage authority may revoke or suspend a licence Bevoostimi or 
for any offence under the Act, or breach of bye-laws, or for any jiispcMiw of 
neglect, incompetence, or misconduct affecting the holder's capability 

as a pilot (Z). Where pilots are directly represented upon the pilotage 
committee, that committee has the same powers as the pilotage 
authority with regard to the revocation and suspension of licences, 
unless and until a Pilotage Order is made regulating the relations 
between the pilotage authority and the committee (m). 

939. The grant of a licence by a pilotage authority does not Grant of 

impose any liability upon the authority for any loss or damage licence impiiei 
occasioned by the default of the pilot ( 71 )- ^ 

Sub-Sect. 3.— Pilotage Cet'tificatea, 

940. On the application of a master or mate of any ship, the Pilotage 
pilotage authority may grant him a pilotage certificate, provided certificates, 
that he is a British subject, if after examination the authority is 
satisfied that his local knowledge, skill, and experience are such 

that he is capable of piloting his ship within the district of the 
authority ( 0 ). The pilotage , authority may by bye-law restrict the 
grant of the pilotage certificate to masters or mates who hold at 
least a mate’s certificate of competency (p). 

941. A pilotage certificate may be granted so as to extend to more May extend 

than one ship, provided that the ships to which it extends are of ^ ***•“ 

substantially the same class and belong to the same owner (q). It is 


(h) Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 20. If the licence is 
revoked or suspended it must be delivered up to the pilotage authority 
(ibid.). 

li) Ibid., ss. 7 (1) (i.), 17 (1) (n). 

(k) As to effect of these licences, see p. 604, post 

({) Pilotage Act, 1913 (2 &; 3 Geo. 5, c. 31), s. 26. 

(m) Ibid. 

(n) Ibid.f 8. 19 ; and see Shaw, Savill and Albion Co. v. Timaru Harbour 
Board ( 1890), 16 App. Cas. 429, P. C. Where, however, pilotage authorities 
elect, as in some eases, to pay the pilots a fixed wage and treat them in 
other respects in a manner closely analogous to servants, it is doubtful 
to what extent, if any, they are liable for the acts and defaults of a 
pilot; compare The Beam, [1906] P. 48, 0. A. 

( 0 ) Pilotage Act, 1013 (2 & 3 Geo. 6, c. 31), s. 23 (1). The applicant 
must be a bond -fide master or mate of a ship (ibid.). 

(p) Ibid. For provisions as to certificate of competency, see p. 38, 
oAts. Beference to a certifioate of competency under the M. S. Act, 1894, 
Part II., includes reference to a certificate of competency granted by a 
foreign Government and approved by the Board 01 Trade (i^otage Act, 
1»13 (2 3 Geo. 6, o. 31), s. 26). 

(g) The expression ** substantially the same oiass has not been defined. 
Ships which are under the management of the same person as manager, 
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SwjT.B. in the form approved by the Board of Trade (r), and may nQt 
Powers and be in force for more than a year, but may be renewed if. the holder 
^ties of has made not less than a specified number of visits to the port in 
PUo^e respect of which the certificate is granted, or if he has passed a 

Ant hont ies. examination (s). 


Must be in 

approved 

form. 

In force for 
one year but 
renewable. 

Traneferof 
master or 
mate to 
another ship. 


942 . If a master or mate is transferred to another ship belonging 
to the same owner his certificate may be altered so as to cover the 
ship to which he is transferred, provided that the latter is of 
substantially the same class as the former. If a master or mate 
is transferred to another ship belonging to a different owner his 
certificate may be altered so as to relate to the ship to which he is 
transferred, provided that the latter is not of substantially greater 
draught or tonnage than the former (t). 


Allen master 943 . If an alien master or mate is master or mate of a ship which 
or mate. jg substantially the samo class and trading regularly between the 
same ports as did a foreign ship which was exempt from compulsory 
pilotage on the Ist June, 1906, or which was at that date being piloted 
by a master or mate holding a pilotage certificate, he may apply 
to the Board of Trade, and if satisfied of the above circumstances the 
Board may authorise him to apply to the pilotage authority for a 
pilotage certificate. The same provisions as to the grant and 
renewal of a pilotage certificate will then, apply as in the case of a 
British subject. The Admiralty may, however, on the ground of 
public safety, exclude by order the application of these provisions 
to any pilotage district, and thereupon the certificates already granted 
cease to have effect (a). Any alien master or mate who holds a 
pilotage certificate granted before the Ist June, 1906, is entitled to 
have the same renewed as if he were a British subject (&). 

Bevocation or 944 . A pilotage authority may suspend or revoke a pilotage 
■upension, certificate for any offence under the Pilotage Act or breach of 
byerlawB, or for any neglect, incompetence or misconduct affecting 
the holder’s capability as a pilot (c). 


managmg owner, demisoe or time charterer for this purpose are ships 
belonging to the same owner (Pilotage Act, 1913 (2 & 3 Geo. 5, o. 31 „ 
8. 23 (6) ; compare The Bristol City, [19Q2] P. 10). 

(r) The name of the person to whom granted, the name or names of the 
ships, their draught and the district in respect of which it is granted, 
and the date on which it -was granted must appear on the certificate 
(Pilotage Act, 1913 (2 & 3 Geo. 6, c. 31), s. 23 (2) ). 

(a) 17(l){m), 23 (3). 

(0 Ibid,, s. 23 (6)., Such febs are payable on examination, or on the 
^ant, renewal or alteration of a pilotage certificate as may be fixed by 
, {ibid,, s. 29). 

(a) Ibid., s. 24 (2). By an order dated the 25th March, 1913, the Admiralty 
vetoed the grant of pilotage certificates to aliens in — (i.) the London pilotage 
di^zict ; (U.) the Harwich pilotage district ; (iii<) so much of the Humber 
pilotage district as lies to the north of Grimsby {London Gaeette, 28th 
March,. 1913). For the limits of these districts, see Digby and Colo, 
Pilot6M,,pp. 70, 73, 74. . 

ib) Pilotage Act, 1913 (2 & 3 Geo. 5, o. 31), s. 24 (1). The M. S. Act, 
190o, s. 73," which is repealed, for the first time proluDited the grant of 
pilotage cerrificates to auens in all districts, but did not affect the renewal of 
oertifloates grafted before the let June, 1906. 

(o) Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 26. 
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Sub-Sect. 4. — S«c8ipt$ <md Mxpmditure. 

946. A pilotage authorit;r may by byeUaw provide for the 
deduction from any sums received by pilots of the sums uecesaaty 
to meet the administrative expenses of the authority, and also of 
the contributions required toward any fund established for the 
benefit of pilots, their widows or children (d). All receipts of a 
pilotage authority in its capacity as such must be paid into a 
separate fund called the pilot fund or account (e) ; but when a 
pilotage authority is by statute entitled to receive money in the 
name of pilotage and apply it to some other purpose, a Pilotage 
Order may provide for tho apportionment of the money so received 
between that purpose and the pilot fund (/). 

After providing for the administrative expenses of the authority, 
the balance of the pilot fund must, unless the bye-laws otherwise 
provide, be applied for the benefit of the pilots. 


Bbot.S. 
Powmsad 
Duties of 
PUotate 
Authorines. 

Froviaiona for 
expenaes and 
contilbutfona. 

Pilot fond. 


SlTD-SjECr. 5. — Pilotage Patea or Dues. 

946- Tho amount and basis of rates payable in respect of the^ Pilotage dues, 
services of a pilot, their collection (g) and distribution {h), are pro- 
vided for by bye-la WB (i). A pilot may not demand or receive, and 
a master may not offer or pay, rates either greater or less than those 
laid down by bye-law (k), A pilot taken beyond tho point for which 
he was engaged, without his consent or through necessity, is entitled 
to maintenance and 10i<. Crf. per day in addition to the pilotage 
dues (Z). When a boat or ship with a licensed pilot on board leads 
another ship, in circumstances which make it impossible for the 
pilot to board the latter, the full pilotage dues are payable (w). 

947, The owner or master of any ship for which the services of Who liable 
a qualified pilot are obtained is liable for the pilotage dues 


(<l) Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 17 (1) (h). The account 
of tlds fund must be kept separate, and moneys received for the benefit of, 
or credited to, this fund must nut bo used for any other purpose (ihtd., 
B. 21 (3) ). This fund may bo established by the pilotage authority either 
alone or in conjunction with any other pilotage authority, and provision for 
its administration etc. is to bo laid down by bye-law (ibid., s. 17 (1) (j) ). 

(«) Ibid,, B. 21. The Trinity House may maintain a single pilot fund 
for all its districts [ibid,, s. 53). A pilotage authority can, under a 
bye-law, require the owner, whose master or mate holds a pilotage certlfleate, 
to contribute towards the pilot fund. This contribution is not to exceed 
such proportion of the pilotage dues which Would have been payable if the 
master or mate had not held a pilotage certificate, as may be fixed by tho 
Board of Trade [ibid,, a. 17 (1) (p) ). 

(/) Ibid,, B. 68. 

For special provisions as to the collection of pilotage duee in the Port 
of London, see ibid,, s. 55. 

(A) If desired by the pilots, pilotage dues may be pooled (ibid,, 
s. 17(l)(g)). 

«(♦) Ibid,, s. 17 (1) (f). 

(k) Ibid,, 8. 60. 

S The 10«. 6d. is recoverable in tho same manner as pilotage dpes 
„ B. 34) ; this alters the law as laid down in MorUo v. Julian (I$79), 
4 C. F. D. 2ie. 

(m) Pilotage Act, 1913 (2 & 3 Geo. 5, o. 31), s. 51. 
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SaoT. 6. 
Fftwm And 
Ihities of 
Pilotage 
Authorities. 


Betnms by 

pilotage 

authorities. 


Bights and 
obligations. 


dalyage. 


SO incurred. As regards pilotage inwardSi such consignees or agents 
as have paid, or made themselves liable to pay, any other charge on 
account of the ship in the port of her arrival or discharge, and as 
regards outward pilotage such consignees or agents as have paid, or 
made themselves liable to pay, any other charge on account of the 
ship in the port of departure, are also liable (n). Pilotage dues 
may be recovered by proceedings under the Summary Jurisdiction 
Acts (o), provided that a demand in writing has first been 
delivered (p). 

Sub-Sect. 6.— Returns. 

948. All pilotage authorities must deliver annually to the Board 
of Trade, (1) a statement of their accounts ; (2) a statement showing 
the average gross and net earnings of the pilots ; (8) the account of 
the pilots’ benefit fund, with particulars of the investments, if 
any (q). All pilotage authorities must deliver triennially, or, if 
directed, at shorter intervals, returns giving such particulars as 
may be prescribed by the Board of Trade. These returns must be 
laid before Parliament (r). 

Sect. 6. — Pilots. 

Sub-Sect. 1. — Rights and Obligations. 

949. A pilot (s) licensed for a district is entitled to supersede 
any other pilot not so licensed (t), but a deep sea certificate gives a 
pilot no right to supersede any other person {u). When the master 
of a ship has accepted or is under the obligation of accepting the 
services of a pilot, he must give the latter kcilities for getting on 
board (a), and must, if the pilot so desires, declare the draught, 
length and beam of the ship (b). 

Where a pilot renders services which, owing to their nature or the 
condition of the ship, are more than ordinary pilotage services, he 
may be entitled to salvage (c). 


(n) Pilotage Act, 1913 (2 & 3 G^o. 5, o. 31), a. 49. The agents and 
consignees, if made liable, have a lien upon any money received by them 
on account of the ship or belonging to the owner {ibid.). 

{o) M. S. Act, 1804, s. 681. As to summary procedure generally, see 
title Magistrates, Vol. XIX., pp4.689 et seq. 

Ip) Pilotage Act, 1913 (2 6c 3 G^o. 5, o. 31), s. 49 (1). 

(q) Ibid., s. 22 (2). Any pilotage authority failing to deliver these 
statements or returns may be suspended by an Order in Council, and the 
Board of Trade may appoint some person to carry on the duties of the 
pilotage authority during the period of such suspension. 

(r) Ibid., B. 22 (1). The pilotage authority must allow any person 
appointed by the Board of Trade to inspect any books or documents 
relating to the statements or returns required (ibid., s. 22 (3) ). 

(s) A pilot is any person not belonging to a ship who has the conduct 
tWeof (M. S,. Act, 1894, s. 742). 

(<)k Pilotage Act, 1913 (2 6c 3 Greo. 5,c. 31), 6. 30 (1). The master must, 
however, pay the pilot so superseded a proportionate sum for his services 
(iWa., 8. 30 (2) ). ^ ^ 

(u) Ibid., B. 7 (1) (L). 

(a) Ibid., 8. 44. 

(b) IHd., t. 31. 

(e) The Si^iago (1900), 9 Asp. M. L. 0. 147 ; AkSfhlom v. Priee (1881), 

V Q. B. D. 129 1 aad ae« p. S67, ante. 
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Where a pilot has given a bond his liability is Utnt'ifld to the ** ' 
amoont of the bond, together with the amount payable to him for ■ lilete* 
pflotageW), LimiSSi 

A pilot ig entitled to compensation under the provisions of the otusliUilv, 
Workmen’s Cbmpensation Act, 1906 (e), bat only when piloting a WorfaMB’s 
ship registered in the United Kingdom, or any other Bntish ship Comp«iu«a<m 
the OMrner or manager of which resides or has his principal place 
of business in the United Kingdom (/). 


Sub-Seot. 2. — Unqualified Person Acting os Pilot, 

950. In any pilotage district no person not licensed for the Unqualified 
district may attempt to act as pilot of a ship after a licensed pilot 
has offered his services, nor may a master knowingly employ such 
person {g). The fact that any person other than the master, or a ^ 
member of the crew, is on the bridge or in some other position 
from which the ship is navigated, is pnimd facie evidence that that 
person is acting as pilot of the ship (Ji). 

961. Persons other than licensed pilots may, where the bye- Moving 
laws BO provide, be employed to move a ship within a harbour for 
the purpose of changing her moorings or of taking her into or out ^ 
of dock (t). 


Seot. 7. — Pilot Boats, Flags, and Signals, 

952. All boats and ships in the pilotage service of any district Begulatlons, 
must be approved and licensed by the pilotage authority (k) of the 
district, and the pilotage authority has power to appoint and remove 
the masters of such boats (Z). The master of a pilot boat must see 
that his boat possesses all the distinguishing characteristics of a 


(d) rilota^e Act, 1913 (2 & 3 Geo. 6, o. 31), s. 36 (1). The court may 
determine the amount of the pilot’s liability and distribute the amount 
rateably among the claimants (i&td., s. 36 (3) ). This alters the law as 
laid down in Peering ds Sons v. Targett, [1913] 1 K. B. 129. It is pro- 
bable that a pilot can claim to limit hia liability by way of defence or 
counterclaim, and without an admission of liability, in a manner analogous 
to that of a shipowner ; see p. 616, poet 

(e) 6 Edw. 7. c. 68. 

(f) This applies to a qualified as well as an unqualified pilot ; see note (s), 
p. 604. ante; Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), a. 7 ; 
and title Master and Servant, Vol. XX., p. 168. 

(g) Pilotage Act, 1913 (2 & 3 Geo. 6, o. 31). s. 30 (3), (4). As to the duty of 
a master to display a pilot signal if he has an unlicensed person acting as 
pilot, see p. 006, post 

(h) Pilotage Act, 1913 (2 & 3 Geo. 6. c. 31), s. 30 (6). The person need 
not necessarily be on board the ship piloted (t6id.). 

(t) Ihid., s. 32. A bye-law must be made in all oases where, at the date 
of the passing of the Act, there was a class of persons, other than lioenied 
pilots, in practice employed to do this work (ibid,), 

(h) A Pilotage Order may not diminish the powers of a pilotage authority 
wfj|h r^ard to pilot boats (ibid,, s. 40). and a pilotage^ authority whiqh 
owns or nires pilot boats may keep a separate account in respect of sueh 
boats (ibid., s. 21 (4) ). Bye-laws may provide for the approval, lioensi^, 
and working of pilot boats and establishment of pilot boat oompanies 
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7. pilot bottt, and is bound under a penalty to see that the same are 
Pilot Boats, m good repair and properly displayed (m). 

*SiSilds^^ 96j3- It is tbe duty of a master of a ship, to display a pilot flag(») 
' when he has on board a pilot licensed for the district or when he 
PUot flags. or his mate holds a pilotage certificate for that district (o). 

Pilot signals. 954. It is the duty of a master of a ship navigating in 
circumstances in which pilotage is compulsory, or if he has on 
board a pilot not licensed for that district, whether pilotage is 
compulsory or not, to display a pilot signal (p). The signal must 
be kept flying until a licensed pilot comes on board ({)'). 


Sect. 8. — Offences. 

Stjb-Seot. 1 . — Offences by PiloU. 

Offences by ' 965. A pilot commits an offence if he : — 

pilots. Keeps, or is interested in keeping, any public-house or place 

of public entertainment, or in selling any wine, spirituous liquors, 
tobacco or tea (r) ; 

(2) is concerned in any corrupt practices relating to ships, their 


(m) Pilotage Act, 1913 ( 2 & 3 Geo. 5, o. 31), s. 39 (2). The cliaracteristics 
are: — (i.) On her stern the name of her owner and of her port painted 
in white letters at least one inch broad and three inches long, and on 
each bow the jn'umber of her licence ; (ii.) in all other parts a black colour 
painted or tarred, or such other colour or colours as the pilotage authority 
may direct ; (lii) when afloat a largo flag, called the pilot flag, the upper 
honzontal half white, and the lower horizontal halt red, placed at the 
masthead, or on a sprit or staff, or in some equally conspicuous situation 
(ibid, s. 39(1) ). As regards lights to be carried by pilot vessels, see 
the Sea Regulations, 1807, art. 8 ; and pp. 392 et seq., ante. 

(n) For desoription of pilot flag, see note (m), supra. 

(o) Pilot^e Act, 1913 (2 & 3 Geo. 5, c. 31), s. 41. It is an offence to 
display a pilot flag, or a flag so nearly resembling a pilot flag as to be likely 
to deceive, when no licensed pilot or master or mate holding a pilotage 
certifleate is on board (ibid., a. 42). 

(p) Rules as to pilot signals are to be made by Order in Council (ibid., 
8. 46). The following, displayed either separately or together, are the 
existing pilot signals which remain in force (ibid., s. 60) : — 

In the daytime — 

(i.) a Union Jack, hoisted at the fore, having round it a white border 
one-flfth of the breadth of the flag ; 

, (il.) the International fode Pilotage Signal, indicated by P. T. ; 

(iii.) the International Code Flag S., wi& or without the Code Pennant " 
over it ; 

(iv.) the distant signal, consisting of a cone point upwards, having 
above it two balls or shapes resembling bsdls ; 

At night — 

(i.) the pyrotechmo blue light displayed every fifteen minutes : 

(ii.) a bright white light, fla&ed or shown at short or frequent intervals 
' just above the bulwarks, for about a minute at a time. 

^ It is an offence fdr a;ny master to display, or permit any person under his 
authority to display, a pilot signal for any other purpose than that of sum- 
mohitijS' a pilot, or to display any other signal for a pilot (tbtd., s. 46 (3) ). 
Foi^ power to use private signals duly registered, see M. S. Act; 1894, s. 733. 

(cl Pilotage Act, 19L3 (2 & 3 Goo. 5, o. 31), s. 43. 

litd., s. 48. It is immaterial whether the offence committed is 
withid hr outside of the district for which the pilot is Rcehsed ; it exteuds 
to anyone aiding or abetting the commission of offdnee. Penalty, a 
fine not exceeding £190 in addition to liability for damages (ibid.). 
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tackle, jkirmttire, cargoes, crews, or passengers, or. to persoivi in skot.s. 
distress at sea or bv shipwreck, or to their moneys, goods, or Oflnwea 
chattels («); — 

(8) lends his licence («); , , , ' 

(4) acts as pilot while suspended, or when in a state of intoxica- 
tion («) ; 

(5) employs, or causes to be employed, on board nny ship of 

which he has charge, anything beyond what is necessary for -the 
service of that ship with intent to enhance the expenses of pilotage 
for his own gain, or for the gain of any other person («) ^ , . 

(6) refases or wilfully delays, without reasonable cause, to take 
charge of any ship within the limits of his licence upon signal 
being made by the ship, or upon being required to do so by the 
master, owner, agent or consignee of the ship, or by any officer of 
his own pilotage authority, or by any chief officer of customs 
and excise ; or refuses, when requested by the master, to conduct 
the ship in his charge into any port or place into which he is 
qualified to conduct her, except on the ground of danger to the 
ship (*) ; 

(7) cuts or slips, or causes to be cut or slipped, unnecessarily* 
any cable belonging to a ship (s) ; 

(8) leaves a ship of which he has charge without the consent of 
the master before the service for which he was hired is performed (s) ; 

(9) fails to produce his licence to his employer (t) or to the 
pilotage authority on request (u) ; 

(10) demands or receives improper pilotage dues (a ) ; 

(11) fails to produce the pilotage provisions on request (b) ; 

(12) commits a breach of the bye-laws (c) ; 

(13) by wilful breach or neglect ojE duty or by reason of drunken- 
ness endangers a ship, or the limbs, or lives, of any person on 
board (d). 

Sub-Sect. 2 . — Offences by Masters. 

956. A master of a ship commits an offence if he : — offences by 

(1) Pails to have his ship under proper pilotage (e) ; masters. 

(2) knowingly employs or ^continues to employ an unlicensed 
pilot after a licensed pilot has offered his services (/) ; 


(s) See note (r), p. 606, mte. 

(t) Pilotage Act, 1913 (2 & 3 Goo. 5, o. 31), s. 36. Penalty, a fine not 
exceeding £i0 (ibid.). 

{u) B. 20. Penalty, a fine not exceeding £10 (ibid .) ; see Eewry v. 
NeuJcasUe Trinity Rouse (1858), 8 £. & B. 723. 

(a) Pilotage Act, 1913 (2 & 3 Geo, 5, c. 31), s. 60. , Penalty, a fine not 

exceeding £10 (ibid.). , . • 

(b) Ibid., fi. 33. Penalty, a fine not exceeding £6 

(c) Ibid., B. 17 (1) (e). Penalty, a fine not exceeding £20 (ibid.). This 
appuea also to apprenticea {ibid.). 

(d) Ibid., B. 46. This offence is declared t6 ho a misdemeanour, for 
punishment of which see M. S. Act, 1,694, a. 680. 

{e) Where pilotage Is oclmpulsory the ship must be under the pilotage 
of* a lioensed pilot oi a master or mate holding a pfiptage certifioate* 
Penalty, a fine not exceeding double the amount oi the pilotage fives 
(Pilot^e Act, 1913 (2 6 b 3 Geo. 5, o. 31), s. 11 (2)). . ^ 

(/) Ibid., 8. 30 (4). Penalty, a fine not exceeding £60. In the cafie of 
outward bound ships the burden is upon the master of showing that he has 
tidcen all reasonable steps to obtain a licensed pilot {ibid.). 
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Bam, a (8) fuls to give the particulars of bis ship on being requested I17 
OSteces. the pilot (ff) ; 

(4) fails in certain circumstances to display (A), or improperly 
displays, a pilot flag (i) ; 

(5) fails in certain circumstances to display (X;), or improperly 
displays, a pilot signal (1) ; 

(6) without reasonable cause takes a pilot out of his district (m) ; 

(7) fails to give the pilot facilities for getting on board (n) ; 

(8) offers or pays improper pilotage dues (0) ; 

(9) commits a breach of the bye-laws (p). 

Sub-Sect. 3. — Offences hy Other Persons, 

OffenceB by 957. Any person commits an offence if he : — 
otherperaonB. Pails to comply with the summons of a person holding a local 

inquiry, or impedes such person in the execution of his duty (q) ; 

(2) by a fraudulent use of a licence, or by any other means, 
represents himself as a licensed pilot when not so in, fact (r) ; 

(3) obtains or endeavours to obtain charge of a ship by the 
wilful misrepresentation of circumstances upon which the safety of 
the ship may depend (s) ; 

(4) pilots or attempts to pilot a ship, after a licensed pilot has 
offered his services (t). 

Sub-Sect. 4. — Further Penalties, 

SnspeiiBion op 958- In addition to the fines for various offences already men- 
cerSfloii^ tioned, offences under the Pilotage Act, 1913 (a), are punishable, in 
the case of pilots and masters or mates holding pilotage certificates, 
by the suspension or revocation of the licence or certificate (&). 

Sect. 9. — Appeals. 

AppealB. 959. An appeal lies to the Board of Trade from the decision 

of the pilotage authority, where the pilotage authority has (c) 
refused to examine a candidate for a licence or a pilotage 
certificate, or has conducted such examination unfairly, or has 

{g) Pilotage Act, 1913 (2 & 3 Geo. 5, o. 31), a. 31. Penalty, a fine not 
exceeding £60 (ibid.). 

(h) Ibid., a. 41. Penalty, a fine not esoeeding £60 (ibid,), 

(i) Ibid., B. 42. Penalty, a fine^not exceeding £60 (ibid,), 

(k) Ibid., s. 43. Penalty, a fine not exceeding £20 (ibid.), 

(2) Ibid., s. 45. Penalty,* a fine not exceeding £20 (ibid.), 

(m) Ibid,, 8. 34 (1). Penalty, a fine not exceeding £20 (ibid,), 

(n) lbid.i 8. 44. Penalty, a fine not exceeding double the amount of 
the pilotage dues (ibid,). 

( 0 ) Ibid., 8. 60. Penalty, a fine not exceeding £10 (ibid.), 

(p) ByedawB applying to pilots may, with the necessary mo^fications, 
be made to apply to masters and mates holding pilotage certificates 
(4bid.,s. 17(1) (o) ). 

4g) Ibid., a, 6 (4). Penalty, a fine not exceeding £5, and in addition £1 
for every day the offence continues (ibid.). 

(r) Hid., 8. 37. Penalty, a fine not exceeding £20 (ibid.), 

(s) Ibid., s, 47. Penalty, a fine not exceeding £100 in addition to eoy 
liabili^ for damages (ibid.), 

(t) Aid,, B. 30 (3). Penalty, a fine not exceeding £60 (i6«d.) ; see p. 006 
amie, 

(a) 2 & 3 GnP* b, c, 31. 
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imposed illegal conditions on the granting of a licence or 
certificate ; or has refused to renetr a pilotage certifiostSf or AmmIi. '* : 
revoked or suspended such certificate ; or has improperly eier> ' 

eised or failed to perform any of its powers or duties under the 
Act. 

The Board of Trade ma^ make such order as it thinks fit, and 
if the pilotage authority fails to give effect to such order the Board 
of Trade may itself exercise- the powers of a pilotage authority for 
this purpose. 

A pilot may appeal from the decision of the pilotage authority 
to. a judge of coimty courts, metropolitan police magistrate, or 
stipendiary magistrate, having jurisdiction within the port for 
which the pilot is licensed, .where the pilotage authority has (d) 
suspended or revoked his licence or, having obtained poBsession 
of it, failed to return it ; or has imposed a fine exceeding £2 (e). 

The judge or magistrate may confirm or reverse the decision of 
the pilotage authority or may make such order as seems to him 
just His decision is final unless he, or the High Court (/), gives 
special leave to appeal to the High Court on a question of law or of. 
mixed law and fact (g). 


Sect. 10 . — Compulsory Pilotage, 

Sub-Seot. 1 . — Ohligoium under Compulsory Pilotage, 

960. Every ship which is navigating (A) within a compulsory Conpabory 

pilotage. 


(d) On the hearing of the appeal the jud^e or magistrate must sit with 
an assessor of nautical and pilotage experience, and either party to the 
appeal may object to any person proposed to be summoned as an assessor 
on person^ or professional grounds. In Scotland pilotage appeals are 
heard by the sheriff having jurisdiction at the port where the original 
decision is given, aided by an assessor qualiffed and selected as in England ; 
and in Ireland a jndgo of county courts is construed to include a chairman 
of quarter sessions and a recorder, whilst the expressions ** magistrate ** 
imd^ stipendiary magistrate"' are deemed to refer to magistrates 
appointed under the Constabulary (Ireland) Act, 1836 (6 ds 7 Will. 4, 
0. 13) (Pilotage Act, 1913 (2 & 3 Ueo. 5, o. 31), s. 28 (l)-(3), (7), (8)). 

(e) There is no appeal mven under the Act where fines are imposed 
on masters or mates holmng pilotage certiffcates ; but see M. S. Act, 
1894, SB. 680—682. 

(f) In Scotland the Court of Session (Pilotage Aot, 1913 (2 &; 3 
Geo. 5, c. 31), s. 28 (7) ). The decision of the High Court is final (ibid., 
a. 28 (4) ). 

{g) Ibid,, a. 28 (4). Appeals in England are governed, as regards the 
county courts, by the County Court itules, dated the 14th July, 1903 ; 
aa regards ma^strates, by a body of rules entitled Rules dated the 14th 
March, 1890, made by the Secretary of State for the hearing by Stipendiary 
magistrates and Metropolitan police magistrates of appeals^’ (ibid., 
B, 28 (fi) ) ; in Scotland by an Act of Sederunt to regulate procedure under 
the M. S. (Pilotage) Act, 1889 (62 & 63 Viet. o. 68), dated the Idth 
March, 1890 (Pilotage Act, 1913 (2 dc 3 Geo. 6, o. 31), s. 28 (7) ) ; and in 
iMlond by Buies ana Forms dated the 2nd May, 1890 (ibid., s. 28(8) (o) ). 
The existing rules remain applicable (ibid., s. 60). Aa to extension t»l 
time for appeal, see B. v, Lewis, [1906] 2 K. B. 307. 

(Ik) Navigating may include moving within a harboiiy (Pilotage Act, 1913 
(2 & 3 Geo. 6, o. 31). a. 82), hut in all diatriots pilotage ianotoompulaory 
within any dock, look, or oloaed work (ibid.). 

H.L.— XXVI. ^ 
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S«». 10. 
CoBtptlsory 
PUotitfe. 


Compnliory 

pilotage 

afitrlcto. 


Excepted 

ebipe. 


« 

pilotage district, and every ship carrying passengers (») navigatong 
within a pilotage district whether compulsory or not, tor the 
purpose. of entering, leaving, or making use (k) of a port within that 
district must, unless she comes uiider the category of an excepted 
ship, be under the pilotage of a licensed pilot or of a bond fide 
master or mate of that ship holding a pilotage certificate for the 
district (0- 

961. " Compulsory pilotage districts ” means those districts, or 
parts of districts, where a charge for pilotage is imposed whether 
a pilot is taken or not (m), or where the employment of a pilot is 
enforced by a penalty («), 

Subject to any alteration which may be made by a Pilotage 
Order, and unless and until such alteration is made, all those 
districts or jiurts of districts which were compulsory at the time of 
the passing of the Act remain compulsory, and all non-compulsory 
districts remain non-compidsory (o). All existing exemptions 
within compulsory districts are, however, abolished (p), except 
those taking effect under any enactlhent. order, charter, custom, 
bye-law, or regulation applying to any pilotage district in particular ; 
these remain in force until provision is made by a Pilotage Order 
for superseding then (q). 

Sub-Sect. 2. — Excepted Ships. 

962. The following ships, or classes of ships, come within the 
expression “ excepted ships,*' and are exempt in all pilotage districts 
from the obligation above stated (1) His Majesty's ships, yachts, 
fishing vessels (r); (2) ferry boats plying within the limits of a 


(i) The word passongors in this context involves the principle of an 
agreement to carry with the privity of the owner and the payment of a 
fare. A vessel having on board a person who mosses with the captain and 
assists in the work of the ship, but who does not pay for his passage, is not 
carrying a passenger (The Banna (1866), L. B. 1 A. & E. 283) ; neither is a 
vessel whicn usually carries passengers not eng^ed on a passenger voy/ige, 
but having on board relatives of the captain without the knowledge of the 
owners (The ** Lion " (1869), L. B. 2 P. C. 625). A vessel carrying distressed 
seamen is not thereby rendered a passenger vessel for pilotage purposes 
(The Clymene, [1897] P. 295, 300);^(and seep. 331, ante. 

(k) Calling for the purpose only of landing or taking on board a pilot 
does not come within the expression entering, leaving, or making use of 
a port ” (Pilotage Act, 1913 (2 & 3 Goo. 5, o. 31), s. 13). 

({) Ibid., s, 11 (1); see p. 601, ante. 

(m) The Maria (1839), 1 Wm. Bob. 96. 

(n) The Euhy (1890), 15 P. D. 139. 

(o) Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 10. Until a Pilotage 

Order is maae for a particular district it will still be necessary, in order to 
aAcertain whether pilotage is oopapuisoiy or not within that diatiiot, to 
re^^to the local Acts, cnarters. Orders in Council etc. applying to that 
dUmet. For a summary of these, see Marsden, Collisions at Sea, 6th od., 
pp. 247 — ^264. In some districts it is still by no means clear whether 
puotaM is in fact compulsory or pot. ^ 

(p) Pilotage Act, 1913 (2 & 3 Geo. 6, c. 31), s. 10. 

(q) Ibid,, 8. 59. 

(r) Fishixig, vessels are not defined, but compare the definition of fishing 
boats in theJtf. S. Act, 1804, s* 370 1 see. title FiAhebies, Vol. XIV., 
p. 628. 
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hartotir aathority; (8) ships under 50 tons gross register; (4) ships lOi 

tra^g coastwise («), home-trade ships (t), and ships whose ordinary Compidaoqr 
course of navigation does not extend beyond the harbour limits, when Pilotage, 
not carrying passengers, and if provision for their exemption has been 
made by bye-law (a); (5) tugs, dredgers, sludge vessels and barges, 
belonging to, or hired by a dock, harbour, river, or local authority, 
and employed under the statutory powers of that authority (6) ; 

(6) sUps moving within a harbour for the purpose of changing 
moorings, or being taken into or out of dock, if provision for their 
'vmption has been made by bye-law (c). 

Sub-Sect. 3. — Shipouiner^» LicAHiiy, 

963 . After the 1st January, 1918, or such earlier date as may Shipowner 
be fixed by Order in Council, the liability of the owner or master liability, 
of the ship for damage caused by her, or by any fault in her 
navigation, is to be the same in a district where pilotage is 
compulsory us it now is m a district where pilotage is not 
compulsory ; in other woro the fact of the ship being under 
compulsory pilotage will nOw relieve the owner or master of any* 
liability for loss or damage occasioned by her wrongful 
navigation (d). 


A ship engaged on a voyage between two ports in the United Kingdom 
is not deemed to bo trading coastwise if she habitually trades to or from a 
nort outside the British Islands (Pilotage Act, 1913 (2 & 3 Geo. 5, e. 31), 
(5); compare The AgriooUif 1843), 2 Wm. Rob. 10; The Wineetead, 
P. 170 ; The (ilanyeiwyth, [1899] P. 118). 

(f) For definition of “home-trade ships,” see M. S. Act, 1804, s. 742; 
but a sliip engaged on a voyage between ports within the home-trade limits 
is not deemed to be a homo-trade ship if sho habitually trades to or from a 
port outside thoso limits (Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 11 (6) ). 

(а) The bye-law may limit the exemption to vessels under a certain 
gross tonnage ; but if it exempts from coinpulsoiy pilotage vessels which, 
at the 7th March, 1913, were in practice subject to compulsory pilotage, 
it requires confirmation by Parliament (ibfd., s. 11 (4)). 

(б) A bye-law may, however, provide that these vessels shall bo subject 
to compulsory pilotage, if in practice so subject at the 7th March, 1013 
{{bid., s. 12). 

(c) Ibid,, B. 32, As to unqualified persons moving ships, and circum- 
stances in which a bye-law must be made, see p. 605, ante, 

[d) Pilotage Act, 1913 (2 & 3 Geo. 5, o. 31), s. 15. On the date on which 

this provision comes into force the M. 8. Act, 1894, s. 633, is repealed, as also 
in effect will be that part of the Harbours, Docks and Piers Clauses Act, 
1847 (10 & 11 Viet. c. 27), s. 74, which deals with damage done while the 
vessel is under compulsory pilotage. As to the liability of a master or 
owner in districts which are made compulsory by Pilotage Carder and 
which previously were not compulsory, see p. 598, ante. For the existing 
law as to the liability of the owner and master under compulsory pilotage, 
see p. ^1, ofnie ; Marsden, Collisions at Sea, 6th cd., p. 216; as to 
present relations between master and pilot under compulsory pilotage, see 
The EU/sia, [19121 P. 152 ; The Tactician, [1907] P. 244, C. A, ; The 
Ape (1914), 30 T. L. R. 286. . . 
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Part XVI.— Limitation of Liability of Owners 
' and Others. 

Sect. 1. — Persons in whose Favour the Limitations Apply, 

064. The liability of shipowners (a), charterers by demise (b), 
builders and other parties interested in the building of a ship in 
British dominions (c), owners of docks and canals, and harbour and 
conservancy authorities (d), to pay damages (^) is in certain 
circumstances limited by statute (/). The right to limitation of 
liability extends both to foreign and British owners Qr), and to 
equitable as well as registered owners (70> but the ship in respect 
of which a limitation of liability is sought must, if British, be 


(a) M. S. Act, 1894, a. 503 (1). For definition of ‘'ship,” see The Mud* 
lark^ [1911] P. 116, in which a sea-going hopper barge without means of 
propulsion was held to be a “ ship ’* in respect of which liability might bo 
limited ; see also p. 14, ante. As to the total immunity from liability 
conferred by statute in certain cases, see M. 3. Art, 1894, s. 502. 

(b) M. S. Act, 1006, s. 71. This provision accords with the decision in 
Jackson (Sir John), Ltd. v. S.8. Blanche (Owners), [1908] A. C. 126. 

(c) M. S. Acts, 1898, s. 1 ; 1906, ss. 70* 85. 

(d) M. S. Act, 1900, 8. 2. “ Harbour authority ” and “ conservancy 

authority ’* are, for the purpose of this provision, as defined in M. 3. Act, 
1894, 8. 742. 

(e) The statutes do not relieve the persons limiting their liability from 
any obligation other than an obligation to pay damages, and do not when 
the statutory amount has been paid put them in the position of innocent 
parties (The Ettrick (1881), 6 P. D. 127, G. A. (expenses of wreck-raising) ). 
Nor are such persons exempted fropi a liability to pay costs (The Empusa 
(1879), 5 P. D. 6), or to pay interest on the amount of their liability 
from the time of the collision until the time of payment into court 
(The Amalia (1864), 34 L. J. (f. m. & A.) 21 ; Straker v. Hartland (IS64), 2 
Hem. & M. 570; The Northumbria (1869), L. R. 3 A. & £. 6 ; Smiih v. 
Kirby (1875), 1 Q. B. D. 131 ; The Crathie, [1897] P. 178 ; see also African 
Steam Ship Co. v. Swcmzy and Kennedy (IS66), 2 K. & J. 660). As between 
part owners both losses and costs may be brought into account (M. 3. Act, 
1894, 8. 605). Shipowners may contract themselves out of the benefit 
of the limitation Acts (Clarke v. Dunraven (Earl), The ** Satanitat* [1897] 
A. C. 69). 

(f) The statute by which limitation was first permitted was stat. (1733) 
7 Geo. 2, 0 . 15. Subsequent 'statutes dealing with the subject were stat. 
(1786) 20 Geo. 3, o. 86; stat. (1813) 53 Geo. 3, c. 159 ; and the M. 3. Acts, 
1864 and 1862. The statutes at, present in force are the M. 3. Acts, 1894» 
1898, 1900, 1906, and these extend to the whole of His Majesty^s 
dominions (M. 3. Act, 1894, s. 509). The principle of limitation has been 
described as an abridgment, for politico ifeasons, of full indemnity, 
the natural right of justice (per Dr. Lvshington in The Amalia (1863), 
Brown. & Lush. 151), the political object in view being the encourage- 
mexMi of shippipg by the prot^tion of the shipowner against the wrong- 
doing of the mastcSr (The Northumbria (1869), L. R. 3 A. & £. 0). As 
to how far limitation Acts are retrospective in character, see The Langdale 
^1007), 76 L. J. (ADic.) 154 ; as to pilots, see Pilotage Act, 1913 (2 54,3 
Geo. 5, o. 31), s. 35; and pp. 604, 605, ante. 

(g) M. 6. Act, 1894, s. 503. It appears that a ship will be deemed to be 
foreign if register^ abroad, evep uiou^ she is in fact the property of 
British ownecb (The Brinio (1891), 90 LTx. Jo. 249>. 

iji) The SpirU of the Ocean (1865), Brown. Se Lush. d36» 
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re^sieredi onleeB it is either exempt from registration or is British 
bimt and has never passed into foreign ownership (t). A ship- 
owner is not debarred from limiting his liability oy the fset that 
he is carrying under contract (ft). 

Sect. 2. — Losses in Respect of which the Limitations Apply* 





965 . The losses in respect of which the liability of the owner or LotMto 
charterer is limited are, firstly, loss of life or personal injury vhidi 
caused to any person, and damage or loss caused to any goods, 
merchandise or other things whatsoever on board their own 
ship(Z) ; secondly, loss of life or personal injury caused to persons / 

carried on another vessel (m), or loss or damage caused to another 
vessel or any goods, merchandise or other things whatsoever on 
board another vessel, by the improper navigation of their own 
ship (n) ; and, thirdly, loss or damage caused to property or rights 
of any kind, whether on land or water, fixed or movable, by the 
improper navigation of their own ship (o). 

The losses in respect of which the liability of dock and canal • 
owners and harbour and conservancy authorities is limited are 
any loss or damage caused to any goods, merchandise or other 
things whatsoever on board any vessel or vessels (p). 

To entitle any of these persons or bodies to limited liability the 
losses must have occurred without their actual fault or privity (g). 


(i) This is the combined effect of M. S. Acts, 1894, bs. 1, 2, 72, 608 
1898, s. 1 ; 1906, ss. 70, 85, Unregistered Bhips could formerly not limit 
(The Andalusian (1878), 3 F. D. 182). Ab to what ships are exempt from 
registration, see p. 16, ante. 

(ft) The Normandy (1870), L. B, 3 A. & E. 152 ; London and South Western 
Sail. Co. V. James (1872), 8 Ch. App. 241; compare Doolan v. Midland 
Sail. Co. (1877), 2 App. Cas. 792. 

S M. S. Act, 1894, B. 503 (1). These words cover passengers^ luggage 
Stella, [1900] P. 161). The loss must take place on board the ^p,*' 
^d there can therefore be no limitation in respect of loss of goods artw 
they have been transhipped (The Bernina (1886), 12 P. D. 36). Proof that 
a person was a passenger may be given by production of a ** passenger 
list (M. S. Act, 1894, s. 507 ; see pp. 344, 345, ante). 

(m) For definition of “vessel,** see M. S. Act, 1894, s. 742; and p. 14, 
ante. 

(a) M. S. Act, 1894, s. 503 (1). It is not necessary that the loss should be 
oaufi^ by the master or by a member of the crew, providing the loss is 
caused, while the vessel is being navigated, by the negli^nce of some 
person for whom the owner ia responsible (The Warkworth (1884), 9 P. D. 
146, C. A.). 

( 0 ) M. S. Act, 1900, 8. 2. 

(p) Ibid. 

(g) An owner is not entitled to limit his liability in respect of loss cauMd 
by his own negligence when in charge of his own ship (see H. S. Act, 1891. 
8. 508 : Wilson v. Dickson (1818), 2 B. Se Aid. 2 ; The Volant (1842), 1 
Wm. Bob. 383), but be will not be held guilty of ** fault or privity *’ mer^y 
bscause he was on board (Tfte Obey (1666), L. B. 1 A. ccE. 102). The 
fault or privity of an owner does not preolude his co-owners from limiting 
the liability (Tfte iSpirii^ of the Ocean (1865), Brown. Lush. 336 ; The Obey, 
supra; The Oriokei, The Sndeavour (1882), 6 Asp. M. L. C* 53). Owners 
will not be entitled to limit where they have sent a ship to sea ih an 
unseaworthy condition, but a ship wOl not be deemed unseaworthy merely 
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" Sect. 9.—1Statutoty lAmU of Liability , - / 

966«' Shipowners and charterers entitled to limit their liability 
cannot be made liable in damages beyond the following amountSy 
namely, £15 per ton, of their ship's tonnage where there is loss 
of life or personal injury, whether accompanied by other losses or 
not and £S per ton in respect of loss or damage to vessels, goods, 
merchandise or other things, or to property or rights of any kind, 
whether accompanied by loss of life or personal injury or not(r). 
The court sees that a shipowner is not made liable to pay any 
sum in excess of these amounts out of any moneys over which the 
court has control (s). 

967. Bock and can£i>l owners and harbour and conservancy 
authorities entitled to limited liability cannot be made liable in 
Respect of losses with regard to which their liability is limited for 
more than ;£8 per ton of the tonnage of the largest registered 
British ship which, at the time of such Joss or damage occurring, is, 
or within the period of five years previous thereto has been, within 
the area over which they perform any duty or exercise any 
power (0- 


beeansa loss has been caused by the misuse of proper gear by the orew 
(The Dicmond, [1906] P. 282). An owner is not precluded from limiting 
by reason of the fault or privity of his agent. Nor must the paid agent of 
a company be taken to be an owner merely because he is registered as 
manapng owner {The Yarmouth, [1900] P. 293) : as to the intention of 
the words “ fault or privity,” see also The Warkworth (1883), 9 P. D. 20, 21. 
Loss caused by fault or privity may be insured against by the person 
entitled but for such fault or privity to limit his liabibty (M. S. Act, 1894, 

B. 606). 

(r) Ibid., B. 603 (1) ; M. S. Act, 1000, s. 1. As to the distribution of the 
fund where the life claims exceed £7 per ton, see title Admiralty, VoL I., 
p. 111. In such cases the life claims must be assessed as though the 
liability was unlimited {Olaholm v. Barker (1866), L. 2 £q. 59S), apd 
rank pari paesu with the claims for goods in respect of the balance whic^ik 
not covert by tho £7 per ton against the £8 per ton {The Victoria (ISSBT, 
13 P. D. 126). 

(s> LepcMter v. Logan (1867), 3 K. & 446 (one claimant not allowed 

to recover in full against the proceeds of the sale of a ship about to be made 
by the Admiralty Court altnou^ judgment had been recovered^ against 
him); The Eaues (1904), 20 T.X. R. 326. In Jenkins v. Great Centnil 
Bait. Go. (1912), Shippiikg GaeeUe; I3th January, C. A., a cargo' owner had 
succeeded in Tespect of loss of cargo consequent on collision against the 
shipowner in' the court of first instance. The whole amount due under 
the judgment was paid into court as a condition of stay pending appeal. 
Notice of appeal was given, but subsequently the shipowner, havmg after 
the judgment obtained a limitation decree and paid into court tne full 
amount for which he was liable under the M. B. Acts, asked leave to 
Wjftdraw his appeal, claimed tb have the money he had paid in returned 
to 1^. and Boi%nt ap order that the cargo, owner shotdd satisfy bis claim 
froih' the limitation fynd. The Court of Appeal held* that the* shipowner 
was entitled to the payment out and order he bought. 

(t) M; .8. Act, 1900,' B. 2. A ship is not deemed to have beoii within tBe 
area ov^r' which a harbour or a conservancy authority performs any dufy or 
eierdses any powers, by reason only that it has beeo'built or fitted out 
witbin suobf^lirea. or that it has ieken shelter witMn, or passed througbp 
such area on k toyage between two places both situate o^side that area, qr 
that it has foaded or unloaded mails Or passengers wtthm that 
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968« A Trinify House pilot vhp lias executed a Iioad cann^ 
be made liable for neglect or want of skill beyond the pemdty of 
the bond and the amount payable to him on account of pUotoge 
in respect of the voyage in which he was engaged when he became 
liable (a). 

969. The amounts limited are payable in respect of losses 
occurring on each distinct occasion (b). 

970. For the purposes of limitation of liability the tonnage of'd 
steamship is her registered tonnage with the addition of any engine^ 
room space deducted for the purpose of ascertaining that tonnage, 
and that of a sailing ship is her registered tonnage ; any space 
occupied by seamen or apprentices and appropriated to their use 
which is certified in accordance with the regulations must not be 
included in such tonnage (o). 

Where a foreign ship has been or can be measured according to 
British law, her tonnage ascertained by that measurement is 
deemed to be her tonnage for limitation purposes (^). 

Where a foreign ship has not been and cannot be measured 
according to British law the court may direct either the surveyor- 
general of ships in the United Kingdom, or the chief measuring 
officer of any British possession abroad, tp give a certificate stating 
what in his opinion would have been the tonnage of the* ship 
if measured according to British law, and the tonnage so stated 


(a) M. S. Act, 1894, b. 620. The party who sued first was formerly 
entitled to priority, but under the Pilotage Act, 1913 (2 & 3 Geo. 6, 
c. 31), 8. 35, the court may distribute the amount rateably ; see p. 605, 
€mte, 

(b) M. S. Acts, 1894, s. 503 (3) ; 1900, s. 3. The limitation under the 
M. S. Act, 1900, applies whether liability arises at common law or under 
any general or private Act, and notwithstanding anything contained in 
such Act {tbid., s. 3). In considering whether two losses occur on the 
same or on distinct occasions the test to be applied is whether both are the 
result of the same act of want of seamanship {The Creadon (1886), 5 AjKp, 
M. L. C. 585 ; The Schwtm, The Albano, [1892] P. 419, 0. A. ; T^ Rajah 
(1872), L. K. 3 A. & E. 639). 

(o) M. S. Acts, 1894, s. 603 (2) ; 1906, s. 69 ; 1907, s. 1. By these Acts the 
doubt which formerly existed as to the deduction of navigation spaces for 
limitation purposes has now been removed, and such spaces dearly be 
exduded ; see The UmbUo, [1801] P. 1 18 ; The Pilgnm, [1896] P. U7. As 
to the deductions to be made in the case of ships with double bottoms, see 
The Zanzibar, [1892] P. 233. Unless the redster is shown to be incoirect 
Me Recepia (1889), 14 P. D. 131 ; The Franconia (1878), 3 P. D, 164. 
G. A.), the tonnage of the vessel is considered to be the tonnitfe appearing 
in the register at the time of the collision ; see The John Mptntyne (1881), 
6 P. D. 200 ; The Bione (1885), 5 Asp. M. Ii, G. 347. As to measurement 
and certificaW of tonnage, see p. 18, ante. 

{d) If . S. Act, 1804, 8. 503 (2) (b). The spaces shown bj the certificates 
of registry of countries adopting the British system of measuring (see !(, 8. 
A6t« 1804, B. 84) are now deemed to be certified for the purposes of limfta*. 
tiod (see M. S. Act. 1906, s. 55), and the difficulty with regard to thA:d‘~ 
tificanon of deductidns in the case of foreign ships is poW lemoned .. 
Fronobnia^ ew&m ; The Ctdhhy (1900), 9 Asb. U. Xi. 0. 100 The Ovrdmerae. 
[19041 P. 90 r S.8, [Ownere) r. B.8 . « AdpKd*" {Owiierei 42 

So. L. R. 439). 
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in the certificate is deemed to be her tonnage for limitation 
purposes (e). 

Sect. 4. — Procedure. 

971 . Limitation proceedings are begun by application to the 
proper court of the person or body entitled to limit liability (/). 
Liability must have been alleged to have been incurred by such 
person or body (g), but it is unnecessary that such person or body 
should before commencing limitation proceeding (/i) admit liability. 
It seems, however, that liability must be admitted before a decree 
can be obtained (i). 

The court so applied to may determine the amount of the owner’s 
liability, and, if there is more than one claimant, may distribute 
that amount rateably among the several claimants (/c). The court 
may stay proceedings ir any other court, and usually does so (Z), 
unless it considers the case one which ought to go before a jury (m). 

The court may proceed in such manner and subject to such 
regulations as it thinks just as to making persons interested parties 
to the proceedings, and as to the exclusion of any claimants who 
do not come in within a certain time, and as to requiring security 
from the owner, and as to the payment of costs (w). 


(«) M. S. Act, 1894, B. 503 (2) (c). 

if) Ibid., B. 504 ; M. S. Act, 1900, s. 2 (3). As to the jurisdiction of the 
Admiralty Division generally, see title Admiralty, VoJ. I., p. 73 ; and as 
to procedure in limitation oases, ibtd., pp. 108 et aeq. 

(g) M. S. Acts, 1894, s. 504; 1900, s. 2 (3) 

(k) The Amalia (1863), Brown. & Lush. 151 ; The Siaters (1875), 2 Asp. 
M. Ii. G. 589, In both these cases there was a question of releasing a ship 
under arrest ; Williams and Bruce, Admiralty Practice, 3rd od., p. 380, n. ; 
see also TJ^ Karo (1887), 13 P. D. 24. 

(») Hill V. Andua (1855), 1 K. & J. 263. In The Clutha (1870), 
45 L. J. (P.) 108, and Wahlberg v. Young (1876), 45 L. J. (q. b.) 783, 
although a limitation decree was sought before liability was admitted, 
the decree was not made until an admission of liability bad in fact been 
made. 

(J(c) As to the methods of distribution adopted by the court, see title 
Admiralty, Vol. I., p. 110. 

(Z) Leyeeater v. Logan (1857), 3 E. J. 446. The proceedings must be 
directed to the recovery of losses in respect of which liability may be 
limited (London and South Western Bail. Co. v. James (1872), 8 Oh. App. 
241). 

(m) As in the case of actions under the Fatal Accidents Act, 1846 
(9 & 10 Viot. o. 03) ; see Boehe v, London and South WesUm Bail. Co., 
[1809] 2 Q. B. 602, .0. A. ; T%e Nereid (1889), 14 P. D. 78. The court has, 
however, stayed such actions ; see London omd South Western Bail. Co. v. 
JameSt su/pra; see also, as to the staying of actions by the court, The 
Clutha, supra; Xhe Alne Holme (first action) (1882), 4 Am. M. L. C. 503 ; 
MiSbumy. Londou^and South Western Bail, Co, (1870), L. R. 6 Exoh, 4; 

Eappsrt (1877), 8 Asp. M. L. C. 381. . ^ 

(H) Thus the court decides whether a party is debarred from claiming 
on tijio fund by reason of an order for discontinuance (The **Kronprine^ 
(Ownejnt of Oarw) v. The *^Kronprim'' (Owners), The ‘*Ardandhu** 
(1887), )2 App. Gas. 256). A cargo owner is not prevented from provfag 
the Vidua of the ship in a limitation action ^ the findings in a ootUsion 
action to Irhich he was no party (Van Eijck (C, A.).af|(2 Zoony, SomerviBe, 
[1906] A. 0.^489). The persons, limiting their liabmty’^mnst bear the costs 
of neoeasary^ues ariUuag in regard to the distribution of the fund (The 
Empusa (1879), 5 P. D. 6 ; African Steam Ship Co. v. Swaneg and Kennedy 
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VpL Where each of two sbipa ia to blame for a collision the ownw fniki. 
of either may limit hie liability in respect of any balance which ia rmflidnni 
may have to poy (o). 

978. A shipowner limiting hie liability is entitled to have claims OUIom mtiki 
settled out of court taken into consideration in the distribution of ^ *’®*“*' 
the fund (p). 


Part XVII. — Liens on Ship, Freight, and 

Cargo. 

Sect. 1. — Nature 'and Extent of Maritime Liens, 

974. A maritime lien is a claim or privilege upon a maritime Natuiv and 
res (a) in respect of service done to or injury caused by it (6). 

Such lien does not include or require possession of the res^ for it is 
a claim or privilege on the res to be .carried into effect by legal 
process (c). A maritime lien travels with the res into whosesoever 
possession it may come. It is inchoate from the moment the claim 
or privilege attaches, and when called into effect by the legal process 
of a proceeding in rem relates back to the period when it first 
attached (d), 

975. When a judgment in rem is pronounced in favour of a Extent of 
maritime lien, it binds all the world to the e.\terit that it enables judgmeat 
the holder of the maritime lien to follow the i es into whosesoever 
possession it may come, irrespective of the personal liability of 

such person (e). It is not necessary that the lien should be a Need not be a 
maritime lien by the law of England. It is sufficient if it is 
pronounced to be a maritime lien by the judgment in rem of a England, 
foreign court of competent jurisdiction (/). 

(1866), 2 K. & J. 660; The Bijnstroam (1899), 8 Asp. M. L. C. 638). The 
period may be shorter than that allow<^d for bringing loss of life claims 
under the Fatal Accidents Act, 1846 (9 & 10 Viet. o. 93), even although 
l^here may have been loss of life {The Alma, [1913] P. 66). 

(o) Stoomvaaii Maaiechappy Nederland y. Peninsular and Oriental Steam 
Navigation Co. (1882), 7 App. Cas. 795; see also The Hector (1883), 8 
P. D. 218, C. A. ; and nee pp. 522, 623, ante. 

(p) Banhine v. Baschen (1877), 4 R. (Ct. of Sess.) 726 ; The FoscoUno 
(1886), 6 Asp. M. L. C. 420. For form of amement to settle out of court 
and to distnoute funds among persons entitled, see Encyclopedia of Forms 
And Precedents, Vol. XI V , p. 86. 

(a) Currie v. M*Knight, [1897] A. C. 97 ; and see title Admibaltt^ Vol. I.» 
p. 61. The admiralty law as to maritime liens is the same in Bngland and 
Sootlimd. There can be no maritime lien upon a thmg which is not a ship 
or her apparel or cargo {Wells v. Oae Float Whitton J^o, 2 (Otpaera), [||997] 

A. 0. 337), or when the res is a King's ship or is owned by a forei^ state 
(The ConstUution (1879;, 4 P. D. 39 ; The Parlement Beige (1880)» 6 P. D, 

197, C. A.). 

e{b) The Bi^pon OUy,[mi} P. 226. 

(e) Harmer v. Bell, The Bold Buoeleugh (1861), 7 Moo. P. G. C. 267. 

(d) Ibid., at p. 284 ; Hamilton v. Baker, The ** Nora (1889), 1 4 App* 

Gas. 209, per Lord Hai.sbubt, L.C., at p. 216. 

(a) As VO enforcement of Uens, see pu. 626 et ssq„ po$L 

(/) Uima Craig Steamehip Co. v. Ohartsrsd MereofnUie Banh of India, 
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976. The maritime liens recognised by English law are those in 

respect of bottomry and respondentia bonds (^}, salvage, seamen's 
wages (^), wages, disbursements and liabilities of the master, 
damage (i), life salvage fees and expenses of a receiver of 
wreck (/c), damage sustained by the owner or occupier of lands used 
to facilitate the rendering of assistance to a wreck (Z), and costs of a 
local authority incurred in the burial of carcases washed or thrown 
over from a vessel (m). ' 

977. The maritime lien for damage done by a ship arises when 
damage is done by the ehip (n) to another ship or property (o), 
whether on the high seas or in the body of a county (p), through 
some wrongful act of navigation of the ship from want of skill or 
negligence of the persons by whom she is navigated, being at the 
time of the damage (q) her owners or the servants of her owners, or 
having the possession and control of her by their authority (r). Thus 
charterers who have the control, or any persons who are allowed to 
have possession, of a ship for the purpose of using or employing her 
in the ordinary manner are deemed to have authority to subject her 
to maritime liens, and so to make her liable for their negligence (s ) ; 


London and China, [18971 1 Q. B. 460, C. A. By German law, non-delivery 
of goods specified in a bill of ladiog entitles the holder thereof to a maritime 
lien on the ship. 

(q) See p. 70, ante. 

(h) As to whether a pilot can be regarded as a seaman for this purpose, 
see title Admiralty, Vol. I., p. 69 ; and compare Abbott on Merchant 
Shipping, 14th ed., p. 1012. A ship's husband is not a seaman, and has 
no lien tor his wages even when earned on the ship (The Ruby (No. 2), 
[1898] P. 69). 

(t) There is no such lien for towage or necessaries (Weatrup v. Great 
Yarmouth Steam Carrying Co. (1889), 43 Ch. D. 241; Noriheote y. The 
Heinrich Bjbm (Owners), The Heinrich Bjorn (1886), 11 App* Gas. 270). 

(j) M. S. Act, 1894,8. 644; The FusiUer (\^%6), Brown. & Lush. 341, 
P. C. ; Cargo ex Schiller (1877), 2 P. D. 145, C. A. ; and see p. 661, ante. 

(k) M. S. Act, 1894, s. 667. 

(l) Ibid., s. 513 (2). 

(m) Diseases of Animals Act, 1894^(67 & 68 Viet. c. 57), s. 46; The 
Suevio, [1908] P. 292 (“ carcases’* includes frozen carcases being part of 
a ship’s cargo). 

(n) The dama^ must he done by the ship, so, when the crew cut the 
mooring of another ship whereby she was damaged, their owner was not 
responSUe because the damage was not done mediately or immediately by 
the ship (Currie v.* M*Knight, [1897] A. C. 97, approving Harmer v. Bell, 
The Bold Bucclefiah (1851), 7 Moo. P. 0. C. 267). The lien cannot be 
enforced against tne property of a foreign sovereign state destined to its 
public use (The Jassy, [1906] P. 270). 

(o) The Merle (1874), 2 Asp. M. L. 0. 402 (damage to pier) Mersey 

Docks and Harbour Board v. Turner, The “ Zeta,"' [1893] A. C. 468 (pier 
heAd); Rivef Wedr Commissioners v. Adamson (1877), 2 App. Gas. 743 
(ship not liable when damage caused by vis major after crew obliged to 
abandon her) ; and see title Admiralty, VoL 1., p. 72. . 

(pX The Veritas (1901), 9 Asp. M. L. G. 237. ' 

iq) Thp BarlemSnt Beige (ISSO), 5 P. D. 197. 218, C. A- ; 8^.8. Utopia" 
iOibnersy^Y.'S.S. ^Primuld** (Owners and 
A. C. 492, p:.G. 


and Master), THg Utopia:^ [1893] 


The 

The 


(jitjt, tl897] F. 226, 245 : and see'pp. 627, 647, mte, , 
supra, at 1^44; The Tdsnumva^iiSSB), 13 P. D: 
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bat the presumption is not absolute^ and may be rebutted by showing 
that the person navigating the ship did not derive any authority 
from, the owners, or that the injured party, is precluded by, the 
terms of accontract from recovering against mem (t). 

When the person in charge or possession of the ship has no such 
authority, express or implied, no lien arises ; thus there is no lien 
for wilful damage by the master, or for his wilful acts (a), or for an 
act of a person in possession of the ship done in asserting a right 
claimed by him not as a servant or on behalf of the owner (6). ^ 

978, The moment the damage is done by the ship the lien 
attaches to her hull, tackle, apparel, furniture, and freight (c). It 
does not originate in possession and it follows the ship into whoseso- 
ever possession it may pass (d), and continues even after the ship 
is wrecked, and may be enforced against the wreckage (e). 

979. The maritime lien for salvage is created by the rendering 
of salvage services to a maritime m or saving of life from a ship (/). 
The lien attaches to the ship (g), freight, and cargo severally, but 
not jointly, and each is liable to contribute towards the salvage'in 
proportion to its value, but cannot, except in cases of express agree- 
ment, be made liable for the salvage due from the other (h). 


110, 118 ; The Ticonderoaa (1857), Sw. 215 (damage done by ship when in 

E ossession and under full control of charterers) ; The Ruby Queen (1861), 
lUsh. 266 ; The Lemington (1874), 2 Asp. M. L. C. 475 (damage done by 
yacht in hands of yacht agents for sale). 

(1) The Tasmania (1888), 13 P. D. 110, 118; seep. 528, ante. 

(a) The Druid (1842), 1 Wm. Rob. 391 ; The Ida (I860), Lush. 6. 

(b) Yeo v. Tatem, The “Ortcnt” (1871), L. E. 3 P. C. 696 (agent for sale 
claiming a right over foreshore) ; compare Morgan v. CcMegSU Steamship 
Co., The Castlegater [1893] A. C. 38, 52; The Halley" (1868), L. R. 
2 P. C. 193 ; The Orient (1869), 3 Mar. L. C. 321 ; The Lemington ^874), 
2 Asp. M. L. C. 475. 

(c) The Mary Ann (1865), L. R. 1 A. &; E. 8, 11 ; The Boeeliff n869), 
L. B. 2 A. & E.363; The Alexander (1812), IDods. 278(sailBand rising); 
Dundee (1823), 1 Hag. Adm. 109 (fishing gear) ; The Victor (I860), Lush. 
72 ; The Leo (1862), Lush. 444 (freight) ; title Adhibalty, Vol. I., p. 61. 

(d) Dean v. Richards, The *‘Europa" (1863), 2 Moo. P. C. C. (n: S.) 1 ; 
The Mellona (1848), 3 Wm. Rob. 16. 

{e) Neptune (1824), 1 Hag. Adm. 227; Harmer v. Bell, The Bold 
Buedeugh (1851), 7 Moo. P. C. C. 267 ; The Annie (1886), 12 P. D. 50. 

if) See title Admibai.tt, Vol. I., p. 74 ; The Fusilier (1865), Brown. & 
Lush. 341, P. C.; Cargo ex SchUler (1877), 2 P. B. 145, C. A.; M. S. Act, 
1894, B. 544. The maritime res in case of salvage must be a ship or part 
of a< ship or her apparel or cargo {Wells v. Qas Float Whillon No* 2 
(Ovmers), [1897] A. C. 337), but does not inolnde ships or j^roperty bf the 
King or oi a foreign state, even though carried in a private vbsael or 
private property on board a foreign warship which pubUe purposes is 
taking care of it {The Constitution (1897), A P. D. 39; The. Fatlement 
Beige (1880), 6 P. D. 197, A. ; Marquis of Hunily (1835^, B Hag.^^m. 
246; The Beriie (1886), 6 Asp. M. L. 0. 26; The Nile (1876), L. R. 4 
A. &'E.; 449), or wearing apparel of the passengers, master and crew, and 
efleots for thrir daily M&e{The Willem III. (1871), L. R. 3 A. & £. 487, 490). 
^{g} The lien cannot be Miforced if the ship belongs to the Crown (Young 
V. S.S. ‘*8eoiia," [1903] A. C. 501, P. C.) ; and see pp. 560, 561, ante. , 
The Westminster (1841b 1 Wm. RDb.i 229; TheiPyrStmSe (1463), 
LnSh. 189 ; The Mary PleasanU (i857),.SW. 224 ; The Salishy 
(1885), 10 P. B. 114; ^he Brine Heinrieh (1889), ^ AV- M. L. C. 873; 
The Cumbrian (1887), 0 Asp, M. L. C. 16L * 
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980. The maritime lien for the wages of the master and 



not affect the right to the lien that the master and crew were 


engaged by some person who had no right to engage them, so long 
as they have earned the wages on the ship (m). This lien is not 
dependent on the earning of freight (n), but if it does not attach to 
the ship it cannot attach to the freight, for a lien on freight is con- 
sequential to the lien on the ship (o). 

981. Disbursements and liabilities properly made or incurred 
by a master on account of a ship give him a maritime lien on the 
ship, which may be enforced in the same way as his lien for 
wages (p), but the only disbursements and liabilities which can 
create this lien are those made by the master by virtue of his 
general authority and in the ordinary course of his employment, 
and for which he can pledge his owners’ credit (q), 

aad 982. As soon as a bottomry or respondentia bond (r) is executed 
respondentia, ^ maritime lien attaches to the property hypothecated, and con- 
tinues to attach until the total destruction of the property («). 


Wages. 


Dlabane- 

mentsaad 

Uabllities. 


(i) For definition of “ master ” and “ seamen,*' see M. S. Act, 1894, s. 742 ; 
and p. 14, ante, “ Wages ” includes subsistence money, viaiioum, compensa- 
tion for wrongful dismissal, money allowance instead of food, a bonus to 
master to stop by ship and bring her home {The Madonna ITIdra (1811), 

I Dods. 37, 40; The Sydney Cove (1816), 2 Dods. 11, 13; Phillips v. 
Highland Bail, Co., The ** Ferret" (1883), 8 App. Cas. 329, P. C. ; The 
Tergesie (1002), 9 Asp. M. L. C. 366 ; The ElmvUU (No. 2), [1904] P. 422). 

(£) Neptune (1824), 1 Hag. Adm. 227, 238. 

(l) See title Admibaxty, Vol. I„ p. 69 ; The Sydney Cove, supra ; 
Margaret (1866), 3 Hag. Adm. 238 ; The Eeliance (1843), 2 Wm. Bob. 
119, 122; Morgans, Castlegate Steamship Co,, The Castlegate," [1893] 
A. C. 38, 62. 

(m) The Edwin (1864), Brown. & Lush. 281 (master appointed by person 
fraudulently in possession) ; Phillips v. Highland Bail. Co., The Ferret" 
supra (seamen earning wages under person attempting to steal ship). 

(n) M. S. Act, 1894, s. 167. 

(o) Morgan v. CasUegate Steamship Co„ The ** Castlegate," supra; The 
Orienia, [1896] P. 49, C. A. , 

(») See title Admiralty, Vol. l., p. 69 ; M. S. Act, 1894, s. 167 ; Hamilton 
V. Baker, The **8ara" (1889), 14 App. Cas. 209; Morgan v. Castlegate 
Steamship Co., The "Castlegate," supra. The costs of a master in un- 
Buooessfvyly defending an action on a dishonoured bill drawn by him 
on hia owners for ^oafi supplied are not liabilities properly incurred unless 
the defence was reasonably necessary in the interest of the ship {The 
El7M)iUe (No. 2), supra). 

{q) The Eipon C%ty, (18971 P. 226. It is not necessai'y that the master 
should have oeen appointed by the real owners ; it is sufficient if he was 
^{minted by persons whom the owners have allowed to have possession 
and oontrdl of the ship {Morgan V. Castlegate Steamship Co., The 
“ CagOMole," supra ; The Chienta, [1896] P. 49, C. A. ; The Turgot (1886), 

II P. D, 21 ; The^ Cairo, Watson and Parker v. Gregory (1008), 11 Asp. 
M. L. C. 161 ; and see p. 64^ ante, as to power of master to bind ship a^d 
cargo. 

S See title Admiralty, Vol. I., p. 65; pp. 241 et seq., ante. 

Thomeon v. Eoual Exchange Assuramoe Co. (1813), 1 M. dc S. 30; 
SUphms The "Gimt Paoifie" (1860), L. R. 2 P. C. 510| 

Curgo ex Sutton (1869), Sw. 504, 610. 



Past XVII. — ^Libns on Ship, Fbsiobt, and Casoo. 


Shot. 2. — Statutory Bights in Rem, - 

9M. A Htatotory lien attaches when a ship is arrested in,, an 
admiralfy action in rem(t), or in a cause of towage (a), mortgage^), 
o^ership(c), possession (d), building, equipping, or repairing any 
ship, if the ship or proceeds are under arrest of the court at the 
time the cause is instituted (e ) ; for necessaries supplied to any 
foreign ship, or to any ship elsewhere than in the port to which she 
belongs, unless the owner is domiciled in England or Wales (/) ; and 
for damage to car^o imported into England or Wales, unless the 
owner is domiciled in England or Wales ^). 

A statutory lien is of no avail against any subsisting charge on 
the ship, nor against a bond fide purchaser for value QiS 

Sbct. 3. — Possessory Liens. 

984 > In the case of shipping a possessory lien is the right of a 
person in whose possession a ship or her appurtenances is or are 
to retain pssession thereof until payment or discharge of some debt 
or obligation due to that person in respect thereof. Such a ri^ht 
belongs to one who repairs, alters, or otherwise bestows labour or 
skill upon a ship if he is in possession (i). There is no power to 
realise the security, even though expenses must bo inciurred in 
keeping it (k). 

Sect. 4. — Ranking of Liens. 

985 . Maritime liens arising ex contractu or quasi ex contractu (Z), 


(i) The Celia (1888), 13 P. D. 82, C. A. ; title Admiralty, VoL I., p. 68. 

(а) Admiralty Court Act, 1840 (3 & 4 Viot. c. 66), b. 6 ; Northcote v. 
The Hcnrich Bjorn {Owners) (1886), 6 Asp. M. L. C. 1, H. L. ; Westrup v. 
Great Yarmouth Steam Carrying Co, (1889), 6 Asp. M. L. C. 443. 

(б) Admiralty Court Act, 1840 (3 &; 4 Viet. c. 65), s. 3 ; Admiralty 
Court Act, 1861 (24 & 25 Viet. o. 10), s. 11 ; see p. 23, ante. 

(c) Admiralty Court Act, 1840 (3 & 4 Viet. o. 65), s. 4 ; Admiralty Court 
Act, 1861 (24 & 25 Viet. c. 10), s. 8. 

(d) Admiralty Court Act, 1840 (3 & 4 Viet. c. 65), s. 4. 

(6) Admiralty Court Act, 1861 (24 & 25 Viot. o. 10), s. 4. 

(f) Admiralty Court Act, 1840 (3 & 4 Viet. c. 65), s. 6 ; Admiralty Court 
Act, 1861 (24 & 25 Viet. c. 10), s. 5. The fact that the necessaries man has 

g iven credit in an account furnished to his principals does not injure his 
ght [Foong Tai dt Co. v. Buehheieter db Co., [1908] A. C. 468, P. C.). 

(o) Admiralty Court Act, 1861 (24 26 Viot. o. 10), s. 6 ; Bapuelo v. 

WylUe, The **Pieve Superiore"' (1874), L. B. 6 P. C. 482 ; The Dawnebrog 
(1874), L. K. 4 A. & E. 386. 

(h) Bapeuto v. Wyllie, The **Pieve Svperiore,*' supra; The Aneroid 
(1877), 2 T. D. 189. 

(i) Franklin v. Hosier (1821), 4 B. & Aid. 341 ; WiUuma t. AUsup 
(1861), 10 C. B. (N. s.) 417. As to what may amount to possession, see 
The dfeio (1867), L. B.l A. &:E. 353 ; Be WeeUake, Ex parte Wutauahhy (f881), 
16 Ch. D . 604. It is not necessary in the case of repairs done under contract 
that they should be completed before the right to retain possession accrues 
( The Tergesie, [19031 P. 26). By usage of trade in the Thames a shipwright 
his no lien except by express agreement or when he only deals for ready 
money {BaiB v. MUohell (1815), 4 Camp. 146; Watkineon t. Bemadieton 
a726), 2 P. Wms. 367). 

(ife) Somee ▼. Br^h Em/pire Shipping Co. (1860), 8 H. L. Cae. 838} 
Thames Iron Works Co. t. Pafont Bemeh Co, (1860), 1 John* 4® Hy 
(1) The QageUe (1844), 3 Notes of Oases, 76, 78t 
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9ipt. 4. such aB wages, battomxy ai^d salvage, are ec^ualand co-ordinate, bat 
of are payable in the inverse order of their attachment on the 
whilst liens ex delicto, such as damage, are payable in the order of 
their attachment (m), and have generally priority over Kens ex 
contractu (n). 

The lien for damage has priority over wages whether earned 
before or after the collision (o) ; to a prior bottomry bond, but not 
to a subsequent bottomry bond when the bond is given by a stranger 
who has advanced money for repairs to the extent of the increased 
value of the vessel (p) ; to prior salvage (4), but not to subsequent 
salvage, because such services have preserved the property for the 
claimants in respect of damage (?'). 

Several 986. When there are several damage actions arising out of the 

actions same collision the maritime liens thereby created are satisfied in the 

arising from order in which the judgments are obtained. A plaintiff who obtains 

one cause. judgment can enforce his lien to the exclusion of another who 
institutes his action after the judgment is delivered fs), but ho is 
only entitled to his damages rateably with another who institutes 
his action before the judgment is pronounced (t). 

Salvage. 987.^ The lien for salvage ranks before all other liens which 

attached before the service was rendered, because the salvage service 
has saved the property for the benefit of the persons interested (a). 
Thus it has priority over the lien for wages earned before the 
service (b), or for damage done before the service (c*), but is post- 
poned to subsequent liens (d). Where there are competing salvage 
claims the rule is that life salvage when payable by the owners of 


(m) The Hope (1873), 1 Asp. M. L. C. 563; The BhadaTnanthe (1813), 
1 Dods. 201 (bonds ^ven at different dates but upon one advertisement 
paid pro raid) ; The Hxeter (1799), 1 Cb. Rob. 173. As to priority between 
several loans on bottomry, see p. 246, ante. 

(n) The Benares (1850), 7 Notes of Cases, Supplement. L, liv. ; The 
Chieftain (1863), Brown. & Lush. 104; The Veritas, [1901] P. 304. 

(o) The Duna (1861), 1 Mar. L. C. 159 ; The Linda Fhr (1857),, Sw. ^09 ; 
The J?Zin(1883), 8P.D. 39, 129, C. A.; TAe Chimera (1852), cited 8 P. D. 131. 
This rule applies even to the crews o| foreign ships claiming for wages 
earned subsequently to the collision. *It is not based on the rule as to 
priority of liens ex delicto, but on the admiralty equitable doctrine that it 
IS unjust to the owners of the injured ship to allow the fund to be duninished 
by the payment of wages when the orew have a remedy in personam, which 
the owners of the injured ship may not have. There seems to be no authority 
that the ride will be enforced in the case of a bankrupt owner ; see The 
Linda Flor, supra, per Dr. Lushington, at p, 310. 

(p) The Aline (1839), 1 Wm. Rob. Ill, 118 ; Harmer v. Bell, The Bold 
BwseUugh (1860), 7 Mop. P. C. C. 267, 285. 

. (q) The Veritas, supra, 

' (r) Cargo ex Gaiam (1863), Brown. & Lush. 167, 181, P. 0. ; v. 
JTqrisifsdt (1816), 3 Price, 97 ; The Sea Spray (1007), 10 Asp. M. L. C. 462 
(expeofl^ of wreok-raising authority). 

(s) Bernard v. B^yne, Tie Saracen (1847), 6 Moo. P. C. C. 66. 

(0 Th0 Clara (1855), Sw. 1 ; but compare The Africano, [1894] P. 141«<. 
(a) Cairgq ex Gaiam, evpra, at p. 181 ; A.-G, v. Norstedi, supra ; The 
Veriias, supra; see also p. 580, ante, 

(&) The (1842^ 7 Jur. 182. 

(o) The GMTf (1894), 7 Asp. M. L. G. 476 ; The Blin^eupra, 

(d) TKe SeHna (1842), 2 Notes of Cases, ^8 ; The VeritAs, supra. 
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the vessel has priority over all othei^ claims for Salvi&ge, and th^ 
claims for salvage of property take priority in the inverse order 6i 
attachment (&)• 

968 . The liens for bottomry take precedence in. the inverse 
order of their dates of execution (/), and a bottomry bond takes 
precedence over a master’s lien for wages and disbursements earned 
before the date of the bond (g), claims for necessaries (h), a mort- 
gage made during the voyage upon which the bond was executed (t), 
prior salvage (/c), and to a certain extent over prior damage (Z). It 
is postponed to the master’s lien for wages and disbursements when 
incurred subsequent to the date of the bond(w), to seamen’s 
wages, subsistence money, and viatinim (n), whenever incurred, to 
subsequent damage (o), to light and dock dues at the port of destina- 
tion (p), and to subsequent salvage 

989 . The master's lien for wages and disbursements has priority 
over a bottomry bond given before tho wages were earned, unless 
the master is personally liable on the bond(7'), to salvage rendered 
before the wages were earned («), to a shipwright’s possessory lien 
to the extent that the master’s lien originated before the ship- 
wright took possession (i), and to a mortgage, unless the master 
has guaranteed payment thereof (a). But the master’s lien is post- 
poned to the seamen’s lien for wages (6), to a bottomry bond 
given after the wages earned (c), to subsequent salvage (d), to 


(e) M. S. Act, 1«94, 8. 544 ; The VeriUis, [1901] P. 304. 

if) The lihadamanihe (1813), 1 Doda. 201 ; Eliza (1833), 3 Hag. Adm. 
87 ; The Sydney Cove (1815), 2 Dods. 11 ; Betsey (1813), 1 Doda. 289. 

(0) The Hope (1873), 1 Asp. M. D. C. 563. 

(k) The WUliam F. Safford (1860), Lush. 69. Even though the claim 
has been pronounced for before tho bond was put in suit. 

(1) The Royal Arch (1857), Sw. 269 ; The Helgoland (1859), Sw. 491. 

\lc) The Selina (1842), 2 Notes of Cases, 18. 

(Z) See p. 622, ante. 

(m) The Bope, supra, at p. 567. 

(n) The Union (1860), Lush. 128 ; The Madonna ITldra (1811), 1 Dods. 
37, 40; Hersey (1837), 3 Hag. Adm. 404; The Dowthorpe (1843), 2 Wm. 
Rob. 73. 

(o) The Aline (1839), 1 Win. Rob. 111. 

(p) The St. Lawrence (1880), 5 P. D. 250. 

(q) The William F. Safford, supra. 

(r) The Hope, supra, at p. 567; The Salacia (1862), Lush. 545. But 
not when he is sole owner (The William (1858), Sw. 346; The Daring 
(1808), L. R. 2 A. & E. 260). 

(®) The Selina, supra. 

(t) The Oustaf (1862), Lush. 506 ; The Immacolata Concessione (1883)', 9 
P. D. 37 ; The Terqeste, [1903] P. 26. 

(a) The Bangor Castle (1896), 8 Asp. M. L. C. 156 ; The Feronia (1868), 
L. R. 2 A. & E. 65 ; The Bed Bose (1868), L. R. 2 A. & £. 80; The Tojus, 
[1903] P. 44. The master of a foreign ship has priority in this country for 
all his wages and disbursements, though by the lex hei his rights were 
limited to the debts incurred on the last voyage ; he is also entitled in 
rcftpect of wages as a seaman whilst acting as super-cargo, and for dis- 
bursements made to crew on account of wages. 

(5) The SalaoUh supra; because they have a right of action against the 
master. 

e) The Hope, supra. 
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damage (e)t and to the claim of a material man, and a solicitor’s limi 
for costs when the master is part owner and ordered the repairs 
or gave the instructions ( f). 

990. The seamen's lien for wages takes priority over the master’s 
lien for wages and disbursements (g), to a bottomry bond whenever 
given (h), to the claim of a mortgagee, to towage and light dues (t), and 
to a shipwright’s possessory lien to the extent of the wages earned 
up to the time the vessel is put into the hands of the shipwright (j). 
The seamen’s lien is postponed to a damage lien(X;), to salvage 
rendered after the wages earned (Z), to a shipwright’s lien from the 
time he had possession (jn\ and to dock dues (n). 

991. The statutory lien for necessaries takes priority over a 
bottomry bond when the necessaries consist in the payment of dock 
dues at the port of discharge, and to a master’s lien for wages and 
disbursements when supplied by the order of a master who is part 
owner of tho ship (o), but it is postponed to a mortgage and to 
the solicitor’s costs in defending an action brought against the ship 
before the necessaries were supplied (p). Where there are several 
claims for necessaries they rank equally and are paid pro raid, 
provided the holder of the lien is not guilty of laches in prosecuting 
his claim, because when a ship is sold the court holds the property 
not only for the first plaintiff, but for all creditors of the same 
class who assert their claims before an unconditional decree is 
pronounced (q). 

992. Possessory liens take priority over all claims arising after 
the ship is taken into possession, but are postponed to those liens 
which were created before that time, as the holder of the lien is 
presumed to have taken the ship into his possession with the 


(«) The Linda Flor (1867), Sw. 309 ; The Pcmthea {1811), 1 Asp. M. L. C. 
133 ; The EUn (1883), 8 P. D. 39, 129, 0. A. 

if) The Jenny Lmd (1872), L. B. 3 A. &; E. 629 ; The Jlevnrioh (18/2), 
L. K. 3 A. & E. 605, 610; The Queen^m. 2) (1869), 19 L. T. 706; The 
Louisa (1848), 3 Wni. Bob. 99. ,, 

ig) The Salacia (1862), Lush. 545. 

(A) The Union (1860), Bush. 128 ; The Madonna jyidta (1811), 1 Dods. 
37, 40 ; The William F. Safford (1860), Lush. 69. 

(t) Pmoe George (1837), 3 Hag. Adm. 376; The AndaUna (1886). 12 


(;) The Tergeete, [1903] P. 26; The Immacolata Coneeaione (1883), 
0 P. D. 37 ; The Guetaf (1862), Lush. 600. 

(ft) The Linda Flor, supra ; The EUn, supra. 

(Z) The Sabina (184^, 7 Jur. 182. 

, (m) See The Linda Flor, supra ; The ^Un, supra. 

(1^) The FmUie MiUon, [1906] 2 K. B. 817, C. A. (a dock compaiiy which 
is authorised to detain a 6hii> until the rates are paid can do so notwiiii. 
standing that there are maritiine liens on the ship before she entered the 
dOjCk). t 

(o) The Bt. Lawrence (1880), 6 P. D. 260 ; The Jenny Lind, supra. As 

to merger of claim for necessaries in a bottomry bond, see The BUme 
(1872), L. It 4 A. dc E. 1. ^ 

(p) The BMnrich, supra; The Bohlomsfen (1866), L. R. 1 A. & £, 293. 

ig) The AJHeano, [1894] P. 141. 



Part XVll. — Lmira oif Ship, PmtiOHP, Airo Qaboo. 


oblig^ODB then on it(r); bat where the holder of the lien has Ban. 4. 
b^ his services increased the value of the property the court will of 

give him priority over prior liens to the extent of the increased value Lteftn. 
of the ship (a). 

W3. The solicitor’s lien (t) for costs takes priority over neces* SoUeitot'ilMa 
series supplied after the inception of the lien (a), and to the master’s ^ 
claim for wages when he is part owner and has instructed the 
solicitor (i). It is postponed to the expense of sending home a 
shipwrecked foreign crew incurred by a foreign consul (c). 

Sect. 6. — Enforcement of Lima. 

Sub- Sect. 1. — Maritime Liens* 

994. Maritime liens are enforced by a proceeding in Tem(d\ How enforced, 
followed by the arrest, and if necessary by the sale, of the ship (e). 

To enforce such a lien the Admiralty Court will seize the ship and 
forcibly dispossess those who claim to detain her or her apparel. 

If she is in the possession of the holder of a possessory lien, still 
the court will seize her and will sell her, but out of the proceeds thQ 
various claimants will be satisfied according to priority, the holder 
of the possessory lien retaining such rights of priority as he had 
while in possession (/). 

996. As a general rule maritime liens other than the lien for Not 
bottomry are not transferable (g), but the Admiralty Court has in tranaferable. 
some cases allowed persons who have, with the sanction of the 
court paid off claims against a ship to have the same advantages 
as to priorities as the person had whose claim they have satisfied (i). 

(r) The Gusiaf (1862), Lush. 506 (salvage) ; The Immacolata Conceeione 
(1883), 9 P. D. 37 (wages) ; The Tergeete, [1903] P. 26 (wages). 

(«) The Alime (1839), 1 Win. Rob. Ill, 118; Uarmery, Bell, The Bold 
Buccleugh (1851), 7 Moo. P. C. C. 267. 

(t) Tnia lien is given by the Solicitors Act, 1800 (23 & 24 Viet. c. 127), 

8. 28 ; see title Solicitors, p. 824, 'post As to duties of the Admiralty 
Court in making charging orders under this Act, see The Bimam Wood, 

[1907] P. 1. C. A. 

(a) Tho SohUmaten (1866), L. R. 1 A. & E. 293. 

(5) The Heinrich (1872), L. R. 3 A. &; £. 505. 

. (c) The Livietta (1883), 8 P. X). 209, 213. Such expenses rank equal 
to wages {The Oonstemoia'* (1866), 16 W. R. 183). 

(d) See title Admiralty, Vol. 1., p. 61. 

(a) Harmer v. Bell, The Bold BueeUugh, supra* A master who becomes 
personally liable for necessaries may proceed in rem (The Marco Folo 
(1871), 1 Asp. M. L. C. 64). 

(Jf) The Gusiaf, eupra ; The Harmonie (1841), 1 Wm. Rob. 178; The 
Inmaoolaia Ooncezione, ewpra (aaUmakers who gave up the sails which 
they held under a lien for repairs protected) ; OreUa (1838)» 3 Hag. 

Adm- 76, 83; Hereey (1837), 3 Hag. Adm. 404, 407; The Weetmorda/nd 
(1846), 4 Notes of Gases, 173, 174. Once the court has its hands on^j^e 
ship or proceeds, it will not part therewith until justice has been done to 
aU parties (The. Kalamaeoo (1861), 16 Jur. 8^5). 

(a) The Bebecca (1804), 6 Ch. Rob. 102, 104; The Oatherine (1847), 

3 ^m. Rob. 1 ; Toungj. KUchin (1878), 3 Ex. D. 127. 

(h) In The OwmeUa Hsnnefta (1866), L. R. 1 A. & E. 61, Dr. Lushikoton 
down the rule that such payments must not be made without the 
sanction of the court, and it was followed in The 8U iMBtenoe (1880)i 5 
P. D. 260 ; see title Admxraltt, Vol 1., p. 67. 

(0 KarnMorhevie EoeenkranU (1822), 1 Hag. Adm. 62 (bottomry bond- 
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Sxjb-Sbot. 2,StaMory RighU in Rem. 

996. Statutory liens which owe their inception to a proceeding 
tn rem, and arrest of the ship are enforced by sale of the sbipt 
subject to the same conditions as apply to the satisfaction of maritime 
liens (j). 

Sub-Sect. 3. — Poeaesaory TAma, 

997. The holder of a possessory lien cannot enforce it by sale, 
but can only coniiniie to hold the property until his claims are 
paid, even though to do so entails expense (/c); but should he be 
dispossessed by the Admiralty Court, then out of the proceeds 
of the ship he will be paid his claim according to the rules as to 
priorities (Z). 

Sect. 6 . — Extinction of Liens. 

998. Liens arising from collision between two vessels or in 
respect of salvage services are lost, unless proceedings are com- 
menced within two years from the date when such liens attached ; 
but any court having jurisdiction to deal with such proceedings 
may extend the time to such extent aitd on such conditions as 
it thinks fit, and will, if satisfied that there has not during 
such period been any reasonable opportunity of arresting the 
defendant vessel within the jurisdiction of the court or within 
the territorial waters of the country to which the plaintilfs 
ship belongs, or in which the plaintiff resides or has his principal 
place of business, extend any such period to an extent sufficient 
to give such reasonable opportunity (w). Maritime liens other 
than those for collisions or salvage are not limited to any 
time for enforcement, but travel with the ship into whosesoever 


holder paying wages of foreign ship to save detention); compare The 
WiUiam F. Saffard (1860), Lush. 69; The F'air Haven (1866), L. R. 1 
A.&:E.67; Ths (1877), 3 Asp. M. L. C. 606 ; The, Lyons (US7), 

6 Asp. M. L. 0. 199. A necessaries man who paid wages without consent 
of the court had his claim postponed to maritime lien and mortgages [The 
Janet Wilson (1867), 6 W. K. 329 (wages paid by shipowner) ; The Louisa 
(1848), 3 Wm. Rob. 99). Persons who advance money to salvors have no 
lien on the award. Wages and salvage cannot bo assigned before accrual 
except in case of ships employed in salvage service or by an agreement 
pronounced equitablo by the court; see M. S. Act, 1894, ss. 156, 163; 
The Wilhelm Tell, [1892] P. 337; The Salibum (1894), 7 Asp. M. L. C. 
474. 

(jf) The OeUa (1888), 13 P. D. 82; The SIApmith (1864), 10 Jur. (n. 8.) 
446. The powers of the Admiralty Court Acts; 1840 (3 & 4 Viet. o. 66) 
and 1861 (24 Viet. o. 10), will not be exercised to enforce a claim for 
necoasaries when these are merely items in a general mercantile account 
between shmowner and agent {The Comtesse de Fr^geville (1861), Lush. 
929; Bl 8aUo (1908), 25 T. L. R. 99). As to sale, see title Admibaltt, 
Vol. I., pp. 92, 123. 

(Zf) Mulliner v. Florence (1878), 3 Q. B. D. 484, C. A. ; Somes v. BrUish 
Empire Shipping Go. (1860), 8 H. L. Cas. 338. ^ 

(l) OreUa (1833), 3 Hag. Adm. 76, 83 ; Hereey (1837), 3 Hag. Adm. 404, 

407 ; The Westmoreland (1845), 4 Notea of Gases, 173, 174 ; The Tergeste 
(1902), 9 AttU M. L. (X 366. ' • 

(m) Mariume Conventions Act, 1911' (1 IT Obo. 5, C. 57), S. 6; ^Ths 

CaniMe (1911^)^ 29 T. L. R. 69 ; see p. 526, on^. ' 
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possession it may come (»), t>at may be lost through lack ol Snr. s. 

reasonable diligence in enforcing tbem(o). Bittiatiffl 

A maritime, or statutory lien is extinguished by payment, by oftlffuf - 
giving bail in .an action instituted to enforce the lien where bail can 
be demanded (p), and by the sale of the ship by a court of Uen..' 
competent authority (q). 

Possessory liens are extinguished by payment, by yielding up Poinbmj 7 
possession, or by arrest of the ship by a court of competent 
authority (r). 


Part XVIII. — Lighthouses. 

Sect. 1. — Lighthouse Authorities. 


999. The general superintendence and management of all light- Trinity 
houses (s), buoys and beacons (^), throughout England and Wales 
and the Channel Islands and the adjacent seas and islands and at 
Gibraltar (with certain special restrictions as regards the islands of^ 
Guernsey and Jersey (a)), are vested in the Corporation of the* 

Trinity House (6). In Scotland and the adjacent seas and islands Commis- 

sioncra of 


(n) Harmer v. Bell, The Bold Buccleugh (1851), 7 Moo. P. C. C. 267 ; The Northern 
Charles Amelia (1868), L. R. 2 A. & E. 330 ; The Kong Magnus, [1891] P. 223. Lighttooies. 

(o) In case of the lien for damage reasonable diligence means the doing 
of that which, having regard to aU the circumstancos, including considera- 
tions of expense and difliculty, could bo reasonably required (The Kuropa 
( J863), Brown. & Lush. 89, 93, P. C. ; The Saraeen (1846), 2 Wm. Rob. 461, 

453 ; The Buropa, swpra (collision in 1850 ; ship arrested in 1863) ; The 
Kong Magnus, supra (collision in 1878 ; ship arrested in 1889, though 
she had been forty-seven times to British ports) ). In a case of disburse- 
ments incurred in April, 1880, for which the master instituted his suit in 
November, 1882, it was held that there had been no want of reasonable 
diligence on his part (The Fairport (1882), 8 P. D. 48). In case of bottomry 
this lien must be pursued with active diligence and enforced within a 
reasonable time (The Eehecca (1804), 5 Ch. Rob. 102; The Jacob (1802), 

4 Ch. Rob. 246 ; The Boyal Arch (1857), Sw. 269). 

(p) The OhrManshorg (1886), 10 P. D. 141, G. A ; The Beinheck (1889), 6 
Asp. M. L.'C. 366, C. A. (where defendants in a foieim court voluntarily 
put in bail, it was held that the plaintiff, though he had omitted to demand 
bail in the foreign action, might still resort to British courts). As to costs 
of bail demanded in an excessive amount, see The Pnneesse Mane Josi 


(1913), 29 T. L. R. 678. 

(q) As to effect of a sale of a ship by a competent tribunal, see p. 625, amte. 

(r) The Scio ( 1867), L. R. 1 A. & E. 353 ; Be WesUake, Ex parte WiUoughby 
(1881), 16 Ch. D. 604 ; and p. 621, ante. 

(e) Lighthouse ** includes, in addition to the ordinary meaning of the 
word, any floating and other light exhibited for the guidance of shms, and 
also. any sirens and any other description of fog signals* and a&i any 
addition to a lighthouse of any improved light, or any siren, or any desorip* 
tion of fog signal (M. S. Act, 1894, s. 742) ; any suoh additional light, si«pn 
or signal may be treated as a separate lighthouse (ibid,, s. 642). 

(t) “ Buoys and beacons indude all other marks and signs of the sea 
(ibid., s. 742). 

(a) As to the consents required in the Channel Islands, see ibid., s. 669. 

(b) Ibid., s. 634 (1) (n). *^Tho Trinity House metos the master; 
wardens and assistants of the guild, fraternity, or brotherii'ood of the most 

g lorious and ikndivldod Trinity and of St. Clement in the parish of Deptford 
ittond; in the county of Kent (ibid.^ S. 742). T|ie eorpqyation is generally 
yeferred to as the TOnity House. 
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SaoT. 1 . ftnd in the Isle of Man the ooneepondiDg general authority is 
Ij^6ithoafle vested in the Commissioners of Northern Lighthouses («), and in 
Authorities. Ireland and the adjacent seas and islands in the Oommissionere of 


CommiB- 
■ionen of 


Irish Lights (d). 

In addition to these general authorities there are persons and 


Irish Lights, bodies enjoying certain rights and powers as 'Mocal lighthouse 


Local 

lighthouse 

authorities. 

Liability for 
negligence. 


authorities (e). 

1000. Lighthouse authorities are not constituted servants of the 
Grown so as to exempt them from liability to an action for 
negligence in the performance of their duties (/). 


Rxemptions. 1001. The premises, property and funds, as well as the instruments 
and writings of the general authorities, are exempt from all rates, 
taxes and duties, and all vessels belonging to or used by the general 
authorities are exempt from rates, dues, or tolls for the use of piers, 
docks, ports or harbours (g). None of these exemptions, however, 
apply to the lighthouses or other property of, or under the control 
or management of, local lighthouse authorities (h). 


Powm of 
general 
lighthouse 
authorities. 


Sect. 2. — Construction of Lighthouses. 

1002. The general authorities have power (t) to erect or place, 
add to, alter or remove any lighthouse, with all requisite works, 
roads or appurtenances, or to vary the character of any lighthouse 
or the mode of exhibiting lights therein ; or to erect, place, or alter 
or remove any buoy or beacon. They may also purchase necessary 


(c) M. S. Act, 1894, fi. 634 (1) (b). The persons holding the foUoMring 
offices are ex-officio Commissioners and form a body corporate : the Tiord 
Advocate and the Solicitor- General for Scotland, the lords provosts of 
Edinburgh, Glasgow and Aberdeen, the provosts of Inverness and 
Campbeltown, the eldest bailies of Edinburgh and Glasgow, and the sheriffs 
of certain counties. In addition, the Commissioners may elect the provost 
or chief magistrate of any royal or parliamentary burgh, on, or near, any 
part of the coasts of Scotland, and the sheriff of any county abutting on 
those coasts, to be a member of their ^^ody {ibid., s. 668). 

(d) Ibid., s. 634 (1) (c) ** Tb^ Commissioners of Irish Lights ” are the 

body incorporated by that name by the Dublin Port Act, 1867 (30 & 31 
Viet. c. Ixxxi.) (M. S. Actf 1804, s. 742). 

(s) See M. S. Act, 1804, ss. 652 — 657. These rights and powers are 
preserved by ibid., s. 634 (1). 

(/) JtorAmy Marsh {Lords BaiU^^JuraU) v. Trinity House Corporation 
(1872), L. R. 7 Exch. 247 (corporation liable for negligence of their pilot 
cutter) ; Mmey Docks Trustees v. Gibbs (1866), L. R. 1 H. L. 03 ; 
OUberi v. TrimSiiy House Corporation (1886), 17 Q. B. D. 705 (corporation 
liable for person licensed by them neglecting to remove an injured 
beacon). As to the general exemption of public officers, see title Public 
Autboritisb akd Public Officers, Vol. XXIII., pp. 312 ei seq., and as 
to'^eir statutory protection, see ibid., pp. 338 et seq. 

M M. S. Act, 1804, SB. 731, 732. 

(a) Mersey DoeJes and Harbour Board r. LlaneiUasi Ouerseers (1884),< 14 
Q. 'B. D. 770, C. A. ; and compare Mersey Docks v. Cameron, Jones v. 
Mersey Decks (1865), 11 H. L. 443. 

(I) M. S. Aet, 1804> e. 638. As to the prevention of false see 
Aid., a. Wt; and compare title CkikinaIi Law Ain> PROO|!D|Diag, 
Vol. IX„ p. 560. 
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l8nd(]i;), or sdl any land belonging to them(l). The exercise of dmi*. 
the jwvere of the OommisBionerB of Northern Lightihouses and of OeArttae* 
Iri^ Lights is, however, reetrieted by provisions necessitating the tloa 
submission of a scheme and a report thereon by the Trinity House 
to the Board of Trade (m). hoMW» 

The Trinity House has also, subject to the sanction of the Board Powen o( 
of Trade, power to direct both bodies of Commissioners as to the Trinity 
erection, continuance, or alteration of lighthouse works, buoys 
or beacons, or as to the manner in which lights should be 
exhibited (n) within the areas controlled by the respective bodies of 
Oommissioners. 

1003. Local lighthouse authorities (an expression including for Powen ot 
this purpose all persons authorised by special Act of Parliament to 
construct harbours, piers and docks) have no power to erect light- MthoriSi 
houses or beacons or to lay down buoys within the areas of their 
authority, or to effect any alterations in the existing lighthouses, 
beacons, or buoys within their authority except with the sanction in 
writing of the general lighthouse authority for the district (o), and . 

are bound to comply with the directions of the general authority for 
the district in all the above-mentioned matters (p). 

Sect. 8 . — TAght Duet. 

1004. Light dues are payable in respect of all ships (q), except- wb»t ships 
ing ships belonging to His Majesty (r), ships belonging to foreign liable for 
Governments, sailing ships (not being pleasure yachts) of less than •'«*** **"*• 
one hundred tons, and all ships (not being pleasure yachts) of less 

than twenty tons ; ships (a) (other than tugs or pleasure yachts) when 
navigated wholly and bond Jide in ballast, on which no freight is 
earned and without any passenger ; ships putting in for bunker 


(k) M. S. Act, 1804, B. 630 (1) ; see title Cohfclsokt Pubchasx or 
Land and Compensation, Vol. VI., p. 176. 

(l) M. S. Act, 1894, B. 630 (2). 

(m) Ibid., 8 . 640 (1). 

(n) Ibid,, 8 . 641. The Commissioners concerned must be given an 
opportunity for making representations to the Board (ibid., s. 641 (3) ). 

(o) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27), 
s. 78. 

(®) Ibid., 88. 77, ,78 ; see further, p. 646, poet. 

(«) M. S. Act. 1804, B. 643. 

<r) Ibid. As to the mean^ and possible exteneion of this term, 
see Trinitp Howe (Matter, Wardent and Auistante) v. Clark (1816), 
4 M. & S. 288 (transport on charter demised to Crown exempt firom 
ducB) ; but compare The Nile (l876). L. R. 4 A. & R. 449 (transport 
under charter where no teansfer of ownership allowed to prove salva^) ; 
Hamitton v. 8taw (1822), 6 B. & Aid. 640 (packet hired by Postmastu- 
Qeiieral although earning freight exempt from dues) ; SmitheU v. BlytKe 
(1830), 1 B. & Ad. 600 (packet belonging to Crown exempt from dues) $ 
and compare The Oybele (1878), 3 P. D. 8, C. A. (salvage) ; The Bertie 
(1886), 6 Asp. M. L. G. 26 (salv^), following The Nile, supra, and SymoM 
V, Baker, [10061 2 E. B. 723 (pilotage dues), and M. S. Aot, 1606, s. 80. 

(a) The word used in the M. 8. Aot, 1808, Sched. II., ia ** vessel,” but it 
ia snbmitted that no wider meaning attaches than that poeaessed by Qw 
term ” ship,” since by the principal Act (see note (g), supra) only ships are 
made liable to light dues. 
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ooalB, Btores or provi^ns for their onu use on board;. Bhip8<tX.fw 
the time being employed in sea fiehing or in sea fiehing service, 
exclusive of Bhip8(t) used for catching .fish , otherwise than.fp^ 
profit; ships patting in from Btress of wwther> or for .the purpo^ 
of repairing, or because of damage, provided they do not discharge 
or load cargo other than cargo discharged with a view to such 
repairs, and afterwards reshipped; yachts and pleasure boats of 
under five tons registered shipping tonnage (u). Ships maldng 
voyages entirely performed in waters in respect of which no light- 
house, buoy, or beacon is maintained by a general Imhthouse 
authority expense of the General Lighthouse Fund are 

exempt in respect of that voyage, and yachts which are laid up 
daring the whole of any year ending the Slst March are exempt 
in respect of that particulm: year(v). 

1006. The general lighthouse authorities must furnish copies of 
tables of light dues, and' of the regulations in force respecting 
them, to the Commissioners of Customs in London, and to all tlr/d 
chief officers of customs where light dues are collected by virtue of 
their respective authorities ; and these tables and regulations most 
be posted up by the Commissioners and customs officers in their 
respective custom-houses (a). 

The amounts are calculated (b) upon the tonnage of the ship and 
regulated either by the character of the voyage made or by means 
of periodical payments (c), and for this purpose a ship’s tonnage is 
her register tonnage (d) with the addition of any space occupied by 
deck cargo (e), and in the case of an unregistered vessel is reckoned 
in accordance with the Thames measurement adopted by Lloyd’s 
Register (/). 

1006. Light dues may be recovered in England as a civil debt, in 
manner provided by the Summary Jurisdiction Act8(^), of the owner 


(f) See note (s), p. 629, ante. 

(u) M. S. Act, 1898, Sched. IT. • 

(v) Order in Council dated the 24th July, 1901 (Stat. R. & 0.,Rev., 
yol, VUI., Merchant Shipping, p. 303). 

(o) M. S. Act, 1894, 8. 647. An appointment by any one of the general 
lighthouse authorities to collect light dues on behalf of that authority at 
any specified port carries with it lihe power to collect similar dues on behalf 
of the other general lighthouse autbonties payable at that port .(ibid., s. 648). 
A receipt for light dues must be given by the person anpohited to collect 
them to every person paying them (ibid., s. 651), and a ship may be detained 
at any pdrt where light duo^are payable until such reempt is produced to 
the proper oustoins officer. The amount payable as light dues to th6 
general lighthouse authorities is determinea according to the M. S. Act, 
1898, Sched. II. 

(b) Ibid., B. 5 (2) ; and compare the Order in Council dated the 24fh July, 
.1901. < ' 

(oj M. S. Act, 1898, s. 6(1); as to yachts, sOe p. 660, poet. 

(S) M. S. Act. 1894, ss. 77, 78, 79, 80, 81 and p4, and Sched. II. 

(C) Ibid., 8. 86. 

(/) K. S. Act, 1898, Sched. II., r. 8 (a). The Thames rule referred 
is I — ^Frdm the length (for^ide of stem to aftersido of 's^m-pdst on dick) 
deduct tMU^y result^by^tM byeadfb, ^and that 

(g) dee title ilAGistRATES, y6i. ZlX., pp. 680 ^ eeq. ' 
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or master (^) of the ship or t»f an^' consignee' or aj^enif thereof who 

may have paid or made himself liable to pay any other charge on Ittbt Shob. 

account of the ship in the port of her arrival, or dieeharga (t). Such — 

consii^ee or agent, who has been thus made liable for' the payment 

of light dues, may retain out of moneys received on account of the 

ship or owner the amount paid as light dues and reasonable 

expenses incurred in the payment (j), Where, however, a ship has 

been sold by order of the court to satisfy judgments against her, a 

seaman’s claim for wages will have priority over an agent’s claim 

for light dues in the distribution of the proceeds (k). 

In addition to the remedy by summary prosecution the light- DiatraiDt. 
house authority or authorised collector of light dues appointed 
thereby may, in the case of failure by the owner or master to pay 
light dues on demand, enter the ship and distrain anything belong- 
ing to or on board the ship and detain that distress until the light 
dues are paid (Z), and if there be no payment within three days after 
distress, the authority or collector may, during the continuance of 
non-payment, cause an appraisement and aale to be made of the 
Ustress, and retain so much of the proceeds as may be necessary to • 
pay the light dues and to repay reasonable expenses incurred (m ) ; 
and, by a magistrate’s order, may extend the distress and sale to 
the ship itself (n). 

Lpcal light dues may be recovered by local lighthouse authorities Local light 
in the same ways and by the same procedure as above detailed (o). 

‘*007. Colonial light dues(/)) are collected in the United Kingdom Colonial 
as possible, in the same manner as light dues levied under the 
Merciiant shipping Acts (q). 

In each British possession they are collected by persons appointed 
by the governor for that purpose, and the means and manner of 
their collection, where not otherwise specially directed by the 
legislature of the possession, are the same as those for the British 
Isles (r). The funds thus collected are paid over to the Pay- 
master-General in accordance with directions issued by the Board 
of Trade («), and are carried to the General Lighthouse Fund(t). 


{h) M. S. Act, 1894, as. 649 (1) (a), 680, 681. 

(t) Ibid., 88. 649 (1) (b), 680. 

( j) Ibid., 8. 649 (2), 

(it) The Andalina (1886), 12 P. D. 1. 

(l) M. S. Act, 1894, B. 650 (1). 

(m) Ibid., B. 650 (2). 

(tt) Ibid., 8. 693; but compare The Westmoreland (1845), 2 Wm. Rob. 394 
(ma^strate cannot levy distresB upon vessel already under arrest of the 
Court of Admirtdty at the suit of seamen for' their wages : it is subtnitted 
that tha same wotud apply to a suit for light dues). 

(o) That is to say, light dues, speoially fixed by Order in Connltdl in 
resp^t of local lights by virtue of the M. S. Act, 1894, s. 655. 

(p) "The dolonim legislatures ihay'^fguify their assent to the collection bf 
light dues by Act or Ordinance duly passed or by address to the Crown ; 
and, where such assent has been obtained, the amount to. be paid in resp,eot 
of any lighthouse, buoy, or beacon placed on or near the'coofda of a Bntjish 
possession may be fixed by Ordej in Council (ibid., s. ^70); 

Iq) Ibid., s'. 67,1. 

B.ef7l (2); , . 

(«) Ibid.. B. 672. * 

(t) M. S. Act. 1898, 8. 2. Aooottnts of all colcuial light dueB’neemd 
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Sbct. 4. — Inspection and Control of Local LiglOhovses. 

1008. The general lighthouse authorities must inspect all the 
lighthouses, buoys .and beacons Trithin their respective areas 
and communicate the results of their inspections to each local 
lighthouse authority, and make reports of these results to the 
Board of Trade (a); the local authorities and their officers must 
furnish all such returns, explanations or information concerning 
the lighthouses, buoys and beacons under their management as 
the general authority requires (b). 

1009. A general lighthouse authority may, with the sanction of 
the Board of Trade, and after giving due notice, issue directions to 
a local lighthouse authority within the area as to laying down 
buoys, or as to the removal or discontinuance or variation in 
character of any lighthouse, buoy, or beacon, or as to the mode of 
exhibiting lights therein (c), and no alteration in lighthouses, buoys, 
or beacons excepting buoys and beacons for temporary purposes 
can be made by a local lighthouse authority without the sanction of 
the general authority (d) ; if a local authority, having power to.' 
comply with such a direction, fails to do so, the general anthoritjr 
may apply for au Order in Council, transferring to itself any powers 
possessed by the local authority with respect to the object in! 
question, including the power of levying dues («). A general light- 
house authority may also, with the consent of the Board of Trade, 
accept the surrender by a local authority of any lighthouse, buoy or 
beacon held by the local authority, or purchase any such object 
from the local authority, where, as the case may be, the local 
authority thinks fit to surrender or sell the object (/). 

Sect. B. — Expenses: General Lighthouse Fund. 

1010. The Mercantile Marine Fund was abolished on the Ist 
April, 1899, and the Exchequer now receives all sums theretofore 
paid to the fund(p), with the exception of all light dues,' or 
other sums received by, or accruing to, any of the general light- 


under the provisions of the 41. S. Act, 1894, and of sums expended UMnthe 
objects in respect of which such dues are received, most be kept as directed 
by the Bond of Trade, audited as enjoined by Order in Council, and 
annually laid before Parliament {ibid,, s. 676). By Order in Counoil of the 
13th May, 1876 (Stat. B. & 0. ^v., Vol. Yllt., Merchant Bhipping,p. 302), 
these accounts are to be audited by the Comptroller and Aumtor-Oenerol 
vies the Board of Trade ; compare M. S. Act, 1884, s. 746 (1) (a). As to 
the General Lighthouse Fund, see p. 633, post. 

. Xu) M. S. Act, 1804, s. 662 (1). . 

(a) Ibid., s. 662 (4). The reports must be laid before Parliament (ibid.). 

Ah) Ibid, 8. 662 (2), (3). 

(e) ibid., B. 663 (1). 

(d) ibid., 8. 663 (2). . 

(«) ibid., 8. 663. 

(/) ibid., s. 664. Special provision is made for the payment of the 

£ nxohaafr>mimey in saw cases out of what is now known as the Oanesal 
lightbottfS ISlfid <H. S. Act, 1 80S, s. 1). 

(g) U. S. Aet. 1898, 8. 1 (1) (a). 
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boose aothorities ander the pro^sions above noticed (ft), and Bae^:s. 
most {oovide money for all expenses charged on and payable 
out of the Mercantile Marine Fund, excepting expenses incurred hy ^eiwil 
general lighthouse authorities in the works and services of light* 
houses, buoys and beacons, or in the execution of works for the 
pur^e of permanently reducing the expense of those works and 
services or in the removal of wreck (t). 

1011. Light dues, and other sums accruing to the general light* Oenend 
bouse autWities, constitute a fund known as the General 
Lighthouse Fund, which bears the expenses thus excepted from 
direct parliamentary provision, and to this fund colonial light 

dues and correlative burdens, such as the construction and main- 
tenance of colonial lights, are transferred (ft). 

1012. The establishments of the several general lighthouse ii!«t,tkii .h. 
authorities, in so far as they pertain to the services of lighthouses, 

buoys and beacons, are fixed by Order in Council (1), as well as the 
annual sums to be paid out of the General Lighthouse Fund (m) in 
respect of these establishments (f) ; if it appears that any part 
of the establishments of the general lighthouse authorities is main- 
tained for any other purpose than their duties as such authorities, 
an Order in Council may be made fixing the portion of establish- 
ment expenses which is to be borne by the General Lighthouse 
Fand(n). No increase of any such establishment may be made 
without the consent of the Board of Trade (o); and for adminis- 
trative purposes the General Lighthouse Fund is entirely under 
the control of the Board of Trade (p). With the sanction of the 
Board a general lighthouse authority may grant superannuation 
allowances or compensation, on the same scale as that in force 
respecting persons in the public civil service, to persons whose 
salaries are paid out of the General Lighthouse Fund, on their 
discharge or retirement (q). 

1018. For extraordinary expenses connected with lighthouses. Exits. 
buoys or beacons, such as construction, repair etc., the Treasury owiiMry 
may, upon the application of the Board of Trade, advance sums **!*“•*■• 
wliicb become a charge upon, the General Lighthouse Fund (r), or 


(A) M. S. Act. 1898, s. 1 (1) (a). The dues are those payable under 
the M. S. Act, 1894, ss. 634—676; see ibid., s. 676 (i); M. S. Act. 1808, 
•.1(1) (a). 

(i) M. S. Act. 1898, B. 1 (1) (b). 

(ft) Ibid., s. 2 (3); and see ibid., e. 7, Sched. III., for deflnitiooB of 
ezprmons “colonial lights “ and “ Basses loahts Fund ’’ used in the Act. 

(l) M. S. Act, 1894, s. 669 (1). and the following Orders in Council: 
10m February, 1603 (office establishment) ; 20th May, 1603 (euginBeriiig 
establishment) ; 16th March, 1892 (CommissionerB of .Northern light- 
houses): 20th March, 1906 (Commissioners of Irish Lights ) ; and oompase 
M. S. Act, 1894, S. 745. 

(m) Compare ibid., s. 659 (1); M. S. Act. 1898, s. 1 (1) (o). 

(•) M. S. Act/ 1894, a. 669 (2) ; and compare M. S. Act, 1888, s. 1 (1) (e), 

(o) M. S. Act, 1894, a. 669 (3). 

- \p) Ibid,, 88. 660, 664 ; and compare M. S. Act, 1898, a. 1 (1) (o). 

(m M. A Act, 1894, s. 666 ; and compare M. S. Act, 1898, s. 1 (1) (o), 

(r) M. S. Aet, 1894, s. 661 ; and compare M. S. Act, 1898, sa. 1 (1) (o), 

and ibid., s. 2 (colonial lights). 



684 


SHIFFlNa ASD NaVIOATION. 


Btet. t, 

SxpenstB : 

General 

Ligbthonae 

Fond. 


“ Harbour.” 


“Harbour 

authority." 


“ Harbour 
master." 


Harbour rate. 


the Board of Trade xaaj mortgage the General Lighthouse Fund) 
and payments payable thereto, in such manner as the Board thinbs 
fit(»); and the Pablio Works Loan Commissioners may advance 
money upon mortgage of the fund, and payments payable ther^, 
without further security (t) ; and the existence of such a charge car 
mortgage will not prevent any lawful reduction of dues or payments 
payable to the fund, if the reduction is assented to by the Treasury 
or the Public Works Loan Commissioners, as the case may be (u). 


Part XIX.— Harbours, Docks, and Piers. 

Sect. 1. — Definitions. 

1014. Throughout this Part the term “ harbour ** means a harbour, 
dock or pier, and the works connected therewith, the construction 
or improvement of which is authorised by an Act of Parliament with 
which is incorporated the Harbours, Docks and Piers Glauses Act, 
1847 (a). 

The term harbour authority ” means the persons who by such 
special Act are authorised to construct the harbour, dock or pier, 
or otherwise carry into effect the purposes of such Act (a). 

The term “ harbour master ” moans, with reference respectively 
to any such harbour, dock or pier, the master appointed by virtue 
of such Act, and includes bis assistants (a). 

Sect. 2. — Collection and Recovery of Rates* 

Sub-Sect. 

1015. Unless otherwise provided by statute, the harbour authority 
cannot take any rate for the use of the harbour until it is completed 
and fit for the reception of vessels, and a certificate to that effect has 
been given by the authority specified by the statute creating the 

U) See note (r), p. 633, ante. 

{i) M. S. Act, 1894, BB. 662, 663 ; * and comparo M. S. Act, 1898, b 1 
(1) (o), ibid., fl. 2 (colonial lights), and Public Works Loans Act, 1897 (60 
6s 01 Viet. 0. 61). 8. 11. 

(i«) M. S. Act, 1894, SB. b61, 663 ; and compare M. S. Act, 1898, s. 1 (1) (c). 

(a) 10 & 11 Viet. 0 . 27, s. 2. Harbours, docks, and piers are frequently 
constructed, maintained, and managed under provisional orders confirmed 
by Parliament made under the powers of the General Pier and Harbour 
Act, 1861 (24 6p 25 Viet. c. 45), and the General Pier and Harbour Act, 
1861, Amendnfent Act,' 1862 (25 & 26 Viet. c. 19). In provisional orders 
made after 1862 the provisions of the Harbouin, Docks and Piers Glauses 
Act, 1847 (10 6s 11 vict. O. 27), are included, unless specially exempted 
^kmeral Pier and Harbour Act, 1861, Amendment Act. 1862 (26 & 26 
e. 19), s. 19). As to the construction of the provisions so included, 
see Hedges v. London and 8t Katharine Docks Co. (1885), 16 Q. B. D. 
597; as to the right of the Obwn tb “nesiiine’” a nort or harbour, 
or limit its boundaries, see title CoNSTiTUTioirai. Law, VoL VI., pp. c469 
el seq. ; aa to construction, maintenance, and ocmservhnoy of harboms, 
and as id dockyard ports v^hioh are not landed in the above definition, 
sec ttOa Waebrs ani> Watbuooueses. The Port of < London is governed 
by mi Pott London Act, 1908 (8 £dw.7,c. 68); Cee titles^ Mfiiildpoihs, 
Vol. XX., pp. 410 et seq. ; Waters and Watbegourses. '' 
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harbour Authority (b), aud a table of the rates hai^ been' duly 
published (c). ' doSec^bh 

On paymenj; of the rates the harbour is free to anybody to 'ship uS . 
and upship goods and tp embark and land paBsengera(d)f ^ 

1016 . The tonnage rate payable on British ships for the use of — 
the harbour is ascertained from the certified tonnage in the register Tonnage rate, 
of such ships, and the tonnage of all other ships is ascertained 
according to the rules* in force for measuring British ships (e). If 
the hartour authority has power to levy rates upon a tonnage 
ascertained by a different system of measurement to that of the 
Merchant Shipping Act, 1894, it may, with the consent of the Board 
of Trade, levy those rates upon the registered tonnage of ships as 
determined under that Act (/). 

The tonnage rate on goods is ascertained, in the case of goods to How 
be unshipped, from the account which the master has to deliver to a««rteined. 
the collector of rates of the kinds, weights, and description of all 
goods intended to be unshipped ; and in the case of goods to be 
shipped, from the similar account which the shipper has to give(^).* 

If the collector of rates is not satisfied with such accounts ^he may 
have the goods weighed (fe). 

A list of the rates for the time being payable to the authority Bate liat. 
must be exhibited on boards in front of the principal office of 
business of the authority, and on some conspicuous part of the 
quays of the harbour, dock or pier, and no rate is payable during 

(2i) Under the Ilarbourg, Docks and Piers Clauses Act, 1847 (10 & 11 
Viet. c. 27), 6S. 25, 26, that authority is the chairman of quarter sessions ; 
compare Queenhorough Corporation v. Smeed^ Dean d Co., Ltd, (1904)^ 

20 T. L. R. 279. 

(c) Harbours, Docks and Piers Clauses Act, 1847 ( 10 &; 11 Viot. o. 27), s. 47. 

{d) J[bid.,a. 33. This provision does not entitle persons to have their own 
tug in the docks for the purpose of movine their vessels to different parts of 
the docks as required (Great Central Bail, Co, v, Borth-Eastem Steam Fishing 
Co. (1906), 22 T. L. R. 620). If a vessel is prevented from entering the 
harbour owing to the negligent act of another vessel whereby the dock gates 
have to be closed for several days, she has no remedy against the haj^oui 
authority or the owners of the negligent vessel (Anglo -Algerian Steamahip 
Co,, Ltd, y. Eoulder Idne^ Ltd,, [1008] 1 K. B. 659). In the case of harbours 
constructed under the provisions of the (General Pier and Harbour Act, 

1 801 (24 & 25 Viet. e. 45), the passengers must have an unobstructed ingress, 
passage and egress into, along, through and out of the harbour (General 
Pier and Harbour Act, 1861, Amendment Act, 1862 (25 & 26 Viet. c. 19), 

8. 13). 

(e) harbours. Docks and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27), 

B. 27 ; see p. 19, ante. It seems ^om the M. S. Act^ 1804, ^ 84, that m 
the case of ships of certain foreign countries the tonnage a;^earing in 
their.regiaters or other national papers must be accepted by the harbour 
authority as primd facie evidence of their tonnage, ouch countries : 
Austria-Hungary, Belgium, Denmark, France, Germany, Greece, Hayti# 

Italy, Japan, the Netherlands, Noiw^, Russia and Finland, Spain, Sweden, 
and the United Stati^ ; see. Stat.^ ft. & 0. Bev„ Vol. VIII., Merchant 
Shipping, pp. 1 et aeq, ; Stat. R. & 0., 1904, pp. 661 et aeq. ; 1906, p. 396; 

!m Framonia (1878), 3 P. D. 164, C. A. A foreign register is not 
conclusive evidence of tonnage; and see note (d), p. 10, amie, 

(f\ M. S, Act, 1894, 6. 87. 

(g) Harbours, Docks and Piers Clauses Act, 1847 (10 8c 11 Viet, 87), 

88. 37 39. 

’(&) ’jMd., 8. 40 ; Bee p. 639, port. 
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Biot. 2 . any time when this list is not so, exhibited, nor unless specified in 
OoUsction such list (i). 
and 

Becovery of 1017. The following vessels, goods, and persons are exempt from 
Bates. the rates or duties and from the regulation and control of the 
Exem^M. fttithority : (1) vessels belonging to or employed in the service of His 
Majesty or any member of the Boyal Family, or. in the service of the 
Customs, ''Excise, or Trinity House, or the Commissioners of Northern 
Lights, when not conveying goods for hire (k) ; (2) packet boats or 
Post Office packet boats as defined under the Acts relating to the Post 
Office (Z) ; (8) vessels being under seizure of the officers of revenue ; 

(4) officers or persons employed in the service of the Admiralty, 
Ordnance, Customs, Excise or Post Office and their baggage ; 

(5) Post Office bags of letters carried in any vessel (m); (6) goods 
under seizure of the officers of revenue and Naval Victualling 
Ordnance Stores or other stores or goods for the service of or being 
the property of His Majesty (»); ( 7 ) troops landed upon, delivered 
or disembarked from any quay and their baggage (o) ; (8) vessels 
belonging to or used by any general lighthouse authority or the 
Board of Trade, even when carrying goods for hire(p). But the 
above exemptions must be read with the Shipping Dues Exemption 
Act, 1867 (q), which abolishes the exemption then existing on account 
of (1) a ship being registered or belonging to any particular place 
or trading between any particular places; (2) a ship or goods 
being the property of or consigned by or to any particular person ; 
(8) any goods being destined to be sold in a particular place ; (4) a 

(i) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viot. c. 27), 
a. 47. In the event of the li^t being destroyed or obliterated, the rates 
are payable during such time only as is reasonably necessary for the 
restoration or reparation of the list {ibid,). The following expressions in 
local Acts have been judicially considered : trading inwards,” trading 
outwards,” and “arriving in ballast ” in a schedule of rates {Mersey Doeka 
and Harbour Board v. Hei^eraon Brothere (1888), 13 App. Cas. 696; De 
Qarteiq v. Moraey Docks and Harbour Board (1877), 37 L. T. 411); 
“ carried out of the port,” “ shipped for eimortation” {Muller y. Baldwin 
(1874), L. B. 9 Q. H. 457; Stockton and Darlington Bail. Oo. v. BarreU 
(1844), 11 01. & Fin. 600, H. L.); P grain brought into the harbour for 
sale ” {Cotton v. Vogan d C<k, [1890] A. C. 457) ; ” imported into ” 
{Wilswi V. Bobertson (1855), 4 E. & B. 923) ; ” goods landed ” {Harvey v. 

a e Begia Corporation fl869), L. B. 4 Exoh. 260); metals” {CaakerY. 

aes (1831), 2 B. & Ad. 592) ; “ by package or weight ” {Jones v. PhiUipa 
(1851), 7i£xoh. 85); ”timbpr shipped or unshipped*’ (Clyde NavigaUon 
Trustees v. Laird ilSS3), 8 App. Cas. 658) ; “goods imported from parts 
beyond the seas” {Mersey Docks and Harbour Board v. Twinge and Butifirs 
(1898), 3 Com. Cas. 176) ; “ goods imported for transhipment only ” {Anglo- 
American OH Oo., Lta. Y. Port of London Authority, [1914] 1 K. B. 14; 
British Otl and Cake Mills, Ltd, v. Port of London Authoriiif, [1914] 1 K. B. 6. 
(k) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27). s. 28. 
U) Ibid. ; compare Trinity Bouse {Masters, etc.) v. Clark (1816), 4M. &S. 
^8 (hired transports). 

(In) Harbours, Docks and Piers Clauses Act, 1847 (10 dc 11 Viot. c. 27), 
s. 28, ^ 

(n) Ibid* ; compare Weymouth Corporation v. Nugent (1865), 6 B. & S. 
22 (stone for Government works). 

( 0 ) Hartmiius, Doeks and Piers Clauses Act, 1847 ( 10 & 1 1 Viet. c. 27), s. 28* 
(p) M. 6. Jut, 1894, s. 732. 

(gf) 30 & 31 Viet. c. 15, s. 4. 
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ship or goods being sent to or from or anohoi^ or mooring at or 
being laden or unladen at any particular place m. a i>ort or in the OoSiMAiim 
neighbourhood of the port, except where such ship derives from the end 
expenditure of the class of dues in question no benefit* or less benefit M 

than ships at another place in the same port; (6) goods being “tee, 
the product of or being destined for use at any particular manufac- 
tory, place, or district or , any particular class of manufacture, 
provided the exemption was not granted as compensation for injury 
caused to the grantor by works authorised by an Act of Parliament. 

The Shipping Dues Exemption Act, 1867 (r), does not apply to ships 
and goods which belong to or are in the service of His Majesty or any 
corporation having the superintendence and management of light- 
houses. Vessels which, after paying the rates and leaving the harbour, 
are obliged to put back from stress of weather or other suflScient 
cause are not thereby subject to the payment of further rates («). 

1018. Foreign ships and goods are only liable to the same ton- Foreign ships, 
nage rates and duties as British ships and goods {t). 

1019. An authority may agree with any owner or master of a vesser composiUon 
engaged in transporting passengers, or with any other persons using rates, 
the harbour for business or pleasure, for the payment of a fixed 

sum, payable in advance, as a composition by the year or other 
shorter period for the rates payable by or in respect of passengers 
and their baggage, or by such other persons, but preference in this 
respect must not be given to any particular person (a), 

Sub-Sect. 2.— Duties of Master of a Vessel, 

1020. When within the limits of the harbour the master of a Duties of 
vessel must, on demand, produce to the collector of rates his master of a 
vesseFs certificate of registry (h). Within twenty-four hours of his 

arrival he must, if his vessel is liable to pay rates, report her arrival 
to the harbour master (c), and if the vessel has any goods to be 
unshipped in the harbour, he must within twelve hours of arrival 
deliver to the collector of rates the name of the consignee or other 
person to whom the goods are to be delivered. If the whole of the 


(r) 30 & 31 Viet. c. 16, a, 11. 

(s) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. o. 27), 

B. 20. 

(t) All difierential dues were abolished by the Harbours and Passing 
Tolls, etc. Act, 1861 (24 & 25 Viet. c. 47), s. 10; Customs Consolidation Act, 
1876 (30 & 40 Viet o. 36), s. 140 (as to foreign ships engaged in the coasting 
tr^e). Differential dues include all dues, rates or taxes levied on foreim 
ships, or on goods carried in foreign ships, which are not levied under like 
circumstances on British ships or goods carried on British ships, or any 
excess of dues, rates or taxes levi^ on fore^ ships or goods oarriedtin 
foreign ships over dues or taxes levied under uke circumstances on British 
ships or goods carried in British ships (Harbours and Passing Tolls, etc. 
Act, 1861 (24 & 26 Viot o. 47), s. 2). 

(n) Harbours, Docks and Piers Clauses Act, 1847 (10 11 Viot. c. 27), 

s. 32 ; see also Shipping Dues Exemption Act, 1867 (30 ds 31 Viot. o. 16), 
Bs. 3, 4. 

(b) Harbours, Docks and Piers Clauses Act, 1847 (10 ds 11 Viot o. 27), 
6.36. 

( 0 ) Ibid., s. 36. 
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cargo b to be tmshipped, he most deliver to the collcjbtor 'a edp^ Of 
the bill of loding or manifest of tihe cargo, or if part only is to l>a 
unshipped, then the best account' in writing in his powSr of tito 
kinds, weights, and quantities of such goods, and if required by Ufa 
collector he must give him twelve hours’ notice of the time at which 
the cargo or goods are intended to be unshipped (d). 

Sub-Seot. 3 . — IMUt of Owner of Qoodt, 

1021. Before any person may ship goods on a vessel in the 
harbour, ho must give to the collector of rates a true account, signed 
by him, of the kinds, quantities, and weights of such goods («). 
The rates due in respect of the goods must also be paid before 
shipment (/). 

Sub-Beot. 4:.— Enforcement. 

1022. No particular time is assigned for the payment of the 
tonnage rates on vessels, but if the master, whose duty it is to pay 
the rates (if), neglects or refuses to do so, the collector of rates may 
board the vessel and demand the rates, and on non-payment may 
arrest the vessel and her tackle, apparel and furniture, or any part 
thereof, and detain the same until the rates are paid. If they are 
not paid within seven days of such arrest, the collector may have 
the goods appraised and sold, and out of the proceeds satisfy the 
unpaid rates and the expenses incurred, rendering the overplus, 
if any, to the master on demand (/i). 

1023. The rates on goods to bo unshipped in the harbour must be 
paid before their removal from the premises of the harbour authority, 
and before the expiration of two months next after they were 
unshipped. Bates on goods to be shipped must be paid before 
shipment (t). In the event of the non-payment of the rates for 
goods, the collector has power to distrain and arrest the goods, and 
if they have been removed from the limits of the harbour he may 
arrest any other goods belonging to the person liable for the rates 
that he may find within the limits of the harbour or the premises 
of the harbour authority. The collector may sell goods distrained 
for non-payment of rates, and must out of the proceeds pay the 

(d) Harbours, Docks and Piere Clauses Act, 1847 (10 & J1 Viet. c. ?7), 

B. 87. If the master fails to deliver any of the above particulars or the 
notice, if required, or gives any false particulars or notice, he is liable to a 
penalty not exceeding £10 (ibid., s. 38). 

(e) If he ships ‘the goods without giving this account, or gives a false 
account thereof, he is hable to a penalty not exceeding £10 (ibia., s. 39). 

(f) An owner who evades payment of rates is liable to pay three timeg 
the amount thereof (ibid., ss. 42, 43). The term “ owner ” includes con- 
signor, consignee, Ediipper, or agent for sale or custody of goods, as well as 
the owner thereof (iota., s, 3) ; but it does not include a vendor of coals 
who delivers them on board a vessel (BihbU Na/vigaUon Co. v. Bargreawes 
(1860), 17 C. B. 386). 

(g) If the master evades payment he is liable to pay three times the . 
amount of the rates (Harbours, Docks ^,nd Piers Clauses Act, 1847 (10 & 11 
Viot.o.'27),88. 43, 40). 

(h) Ibid., 8. 44. , 

(i) Ibid., 8. 42. AA to the responsibility of the master for ratds on 
goods, see al4o London Corporation v. Bunt (1681), 3 Lev. 37, Ex. Qb.: 
Vinkeatone v. Bbdon (1698), 1 Salk. 248. 
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rates to. this harbour authoritj, and any duties payable to the Crown ^ 

in respect of such goods (j). Instead of seising the goods the harbour Ccdlecstlim 
authority may recover the rates by action in ^any court having ewd 
competent, jufisdiction (A). Besides the power of arrest given to 
the collector of rates, the collector or proper officer of customs for *2??* 
the district may, with the consent of the Commissioners of Customs, withholding 
withhold the vessel’s clearance until the master produces the certi- ▼eaaori 
ficate of the collector of rates that the rates due on the vessel, and 
on any goods exported or imported on her, have been paid, or that 
sufficient security has been given for their payment and of any 
expenses arising from their non-payment (Z). 

Sub-Seot. 5. — DiaputeB, 

1024. If any difference arise between the collector of rates and Disputes, 
the master of any vessel or the owner of any goods concerning the 
weight or quantity of any goods in respect of which rates are 
payable, the collector may cause the goods to be weighed or 
measured, and if necessary may detain the vessel for this 
purpose (m). If the weight or quantity is greater than is shown in* 

the manifest, bill of lading or account delivered to the collector, the 
expenses incurred must bo paid to the harbour authority, and may 
be recovered in the same way as rates are recovered, but if the 
weight and quantity be less than is shown in those documents, the 
harbour authority must pay the expenses incurred by such weighing 
and measuring and by the detention of the vessel for that purpose («). 

When a dispute arises as to the amount of the rates due, or the 
charges occasioned by any distress or arrestment, the person making 
the distress or arrest may detain the goods until the amount of the 
rates and charges are ascertained by a justice of the peace, who is 
empowered to do this and to award costs, which, if not paid on 
demand, may be levied by a distress warrant issued by that 
justice (o). 

Sect. 8. — Management of Veaseb in Harbours. 

Sub-Secit« 1 . — Requirementa far VesaeU Entering and Remaining in Harlour^ 

1025. Before entering the harbour the master must cause his Duties of 
vessel to be dismantled as directed by the harbour master (p), and master. 

(j) Harbours, Docks and Piers Clauses Act, 1847 (10 &: 11 Viet. c. 27), 

6. 45. Comparing this provision with ibid., s. 44, it seems that the collector 
may not deduct die expenses of sale from the proceeds. 

(K) Ibid., s. 45. 

(l) Ibid., B. 48. 

(m) Ibid., B. 40. The Port of Iiondon Authority has the sole right of 
Veighing and measuring goods shipped or unshipped in the Siirrey Com- 
mercial Dock, but has not the sole right of proviaing weighing machines 
Port ofLondon Authority y. Cairn Line of Steamers, Lta., [191^] 1 K.B.4^}. 

(n) Harbours, Docks and Piers Clauses Act, 1847 (10 ds 11 Viet. o. 27), 

B. 41. 

a lbid., s. 46. Where by its private Aot a harbour authority is 
erised to detain a ship until the rates are paid, it oan do so notwith- 
standing that there are maritime liens on the ship before she eaters the 
dodk (The BmiUe MiUon, [1905] 2 K. B. 817, C. A., 

(j^ Harbours, Docks and Piers danses Aot, 1847 (10 6 b 11 Viot. e. 27), 

B. 69; penalty not exceeding £10 (ibid .) ; see The Mneelmor (1868), L. Bw 
2 A. & jB. 26$ (master held Sable for neglecting to do this). 
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mast eaose her sails to be lowered or farled (q). Wltga entet&ll; 
the harbour, and whilst within it, t^ mast^ must obey all the bya* 
laws of the harbour authority (r]^nd mtttt regulate his vessel 
according to the directions giVen by the harbour master in con- 
formity with any Act of Parliament (s). When within the harbour 
and when required by the harbour master, the vessel must ^ve 
substantial ropes affixed to her moorings (t). Vessels may only lie 
or be moored in the harbour with the permission of the harbour 
master (a), for it is the harbour master’s duty to appoint the place 
and method of mooring of vessels (b). 

If in the course of obeying the lawful directions of the harbour 
master an accident is caused, the master and owner of the vessel 
are not liable unless there was negligence on the part of those on 
board the vessel (c) ; and a master is not justified in disobeying the 
orders of a harbour master, except in the last resort when the 
danger of following such orders is obvious (d), 

Sub-Seot. 2. — Powers of Harhour Master. 

1026. Subject to any bye-laws made by the harbour authority to 
regulate the powers of the harbour master (c), he may give 
directions for regulating the time at which, and the manner in 


(g) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27)» 
8. 60 (penalty not exceeding £10). 

(r) Ibid.p s. 83 ; penalty not exceeding £5 (ibid., s. 84). For form of 
bye-laws of harbour authority as to speed in harbour, see Encyolopfledia 
of Forms and Precedents, Vol. VL, p. 326. 

(«) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27), 
8. 63; penalty not exceeding £20 (ibid.). The master must obey, even 
though obedienoe to such orders, if the ship alone were considered, would be 
injudicious; see The Excelsior (1868), L. R. 2 A. &; £. 268; Taylor v. 
Burger (1898), 8 Asp. M. L. 0. 364, H. L. 

(/) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. o. 27), 
8. 61 ; penalty not exceeding £10 (ibid.). 

(a) Ibid., 8 . 63; penalty not exceeding £5, and 20s. for every hour that 
the vessel remains after a reasonable time for her removal (ibid.). Ibid., 
s. 63, overrides and extinguishes all local and private lights of mooring 
(Oardnsr v. WhiUord (1868), 4 C. B. (N. s.) 665). 

(b) East London Harbour Board v. Caledonia Lamding, SKippii^g and 
Salvage Co., Ltd., East London Harbour Board v. Colmiial Fisheries Co., 
Ltd., [1908] A. C. 271, P. C.v A coal hulk permanently moored is not 
engaged in navigation, and a right to moor permanently in a harbour 
cannot be claimed as* a right of navi^tion (Benaby and Oadehy Mam 
Collieries, Ltd. v. Anson, [1911] 1 K. B. 171, C. A. (where the control 
of the Admiralty over dockyard ports was discussed)). 

(e) The BiVbaOi (1860), Ijush. 149 ; The Cynthia (1876), 2 P. D.'52 ; The 
BeMoam), a P. D, 67, n. 

(a) lUmoy ▼. KirJceudbiight Magistratea, [1892] A. 0. 264; The Excelsior, 


Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. o. 27), 
With respect to all acts authorised or required to be done by the 
/'harbour master,** that term includes his assistants (ibid., s. 2). For 
MwetBof a harbour master under Explosives Acts, see title Expi,OSi^, 
Vol. XIV., p. 384 ; and for his powers under the Petroleum Acts, see title 
Public Hxalth and Local Adhinistbation, Vol. XXllI., pp. 671, 572. 
Within the jurisdiction of a harbour authority that authority alone has 

K wer to grint lioenees under the Petroleum Acts (Petroleum Act, 1871 
1 Sc 86 Viot. 0. 105), 8. 8 (8) ). 
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which, a VBsasl shall enter, lie in, and go oui; of the harbour and sbot. a 
its proscribed limits ; posit^ and mooring, and my unmooring 
and removing whilst at^he position in which it shall take in mont ef 

or discharge cargo, passengers, or ballast (/); the quantity of ballast 
a vessel shall have on board of her (^) ; the manner in which a 
vessel entering the harbour shall be dismantled {h) ; the removing 
of unserviceable vessels and other obstructions to the harbour, and 
keeping the harbour clear (i). 

He may give permission to a vessel to lie in the entrance to the 
harbour, or in the prescribed limits. If a vessel anchors without 
such permission and fails to move when ordereb, the harbour 
master may remove her (fc). If the master of a vessel fails to obey 
the verbal directions of the harbour master, the latter may serve a 
notice of his directions on the master of the vessel, who, if he then 
fails td regulate his vessel accordingly, becomes liable to a penally 
not exceeding £20 (1). 

It the harbour master’s directions as to mooring, unmooring, Disobedience 
placing, or removing a vessel are not obeyed, the harbour master 
may cause the vessel to be moored, unmoored, placed, or removed directions, 
as he thinks fit ; and for that purpose may cast off, unloose, or cut 
her moorings ; but if there is no person on board the vessel tb 
protect her, he must put a sufficient number of men on board for 
that purpose, and any expenses incurred by so doing must be paid 
to the harbour authority by the master of the vessel (m), 

1027. Whenever it is necessary for repairing, scouring, or cleansing BepaWng or 
the harbour, the harbour master must give notice in writing to 
the master of any vessel which is required to be removed therefrom ; 
and if the master refuses to move his vessel or cannot be found, 
the harbour master may remove her at the expense of her owner 
or master, but before he exercises this power he must give three 
days' notice of such repair and necessity of removal to the collector 
and comptroller of customs for the district, and cause a like notice 

(/) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. o. 27), 

88. 52, 53. As to mooring, the harbour master may, by notice, require 
Hubstantial hawsers etc. to be used (ibid., s. 61). He has a discretion as 
to where a vessel is to be moored, which he must exercise for the welfare of 
all the vessels which enter the harbour (The Excelsior (1868), L. B. 2 
A. & £. 268). 

(g) Including the dead-weight in the hold while delivering cargo 
(Harbours, Docks and Piers Clauses Act, 1847 (lOd? 11 Viot. c. 27), s. 62). 

(h) Ibid., SB. 52, 59. 

(i) Ibid., B. 62. 

(k) Ibid., B. 63. The harbour master must use due care that the place 
where the vessel is to lie is a safe one (The Ehosina (1885), 10 P. D. 24, 131, 

C. A. ; The Apollo (Owners) v. Pori Talbot Co., [1891] A. C. 499). When- 
ever the harbour master, or his assistants, remove a vessel, he Rkust see that 
she is prop^ly removed (East London Harbour Board v. CaUdoti4a Ikmdin^, 

Shipping and Salvage Co., Ltd,, East London Harbour Board v. Colonial 
Piwnes, Co., Ltd., [1906] A. C. 271, P. C.). As to the liability of a 
honour master for negligence, see np. 647, 646, post; title Negligence, 

XXL, p, 365. 

(l) Harbours, Docks and Piers Clauses Act, 1847 (10 & 1 1 Viot. o. 72), s. 53. 

(m) Ihid., ss. 68, 62. It is the duty of the master of a vessel to keep a 
Buffident crew on board to protect her against ordinary pezila (The ExoeUioT, 
supra). 

H.L. — XX%. "Sf 
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to be affixed on some conepicuous part of the ouetoiU'^^KWM wd the 
office of the harbour authority (n). A ^ > 

loss. If goods be left on the qtdPb, or a^roaches thereto, fdr a 
longer time than is allowed by the bye-laws of the harbour authority, 
the Wrbour master may remove them to the premises of the har« 
hour authority ; and if the expenses of such removal are not paid 
within seven days, he may sell the goods, and out of the proceeds 
pay such expenses, rendering the overplus, if any, to the owner on 
demand (a). 

1029 . The har)) 0 nr master may remove any wreck or other obstruc- 
tion to the harbour or its approaches, and also any timber which 
impedes the navigation. The expense of removing these obstructions 
to navigation must be paid by the owner, and the harbour master 
may detain such obstructions, and, on non-payment of the expenses, 
may sell them, and out of the proceeds pay such expenses, rendering 
the overxdns, if any, to the owner (6). The harbour master may 
cause any vessel which is laid by or neglected as unfit for sea service 
to be removed from the harbour, and the expense of so doing may be 
recovered by summary complaint before a justice of the peace, 
who, in default of payment, may issue a distress warrant against 
the vessel and her apparel (<’). 

1030 . If the harbour master without reasonable cause, or in an 
unreasonable or unfair manner, exercises any of the powers and 
authorities vested in him, he is liable to a penalty (il ) ; and if he 
acts negligently he may render the harbour authority liable for any 
damage resulting thereby (e). 

Sub-Sect. 3. — Discharge of Cat go. 

1031 . Vessels discharging cargo must do so as soon as con- 

(n) Harbours, Docks and Piers Clauses Act, 1847 (10 ds 11 Viot. o. 27), 
BS. 64, 65. 

(a) Ibid., s. 68. 

(b) Ibid., B. 66. The executors of the owner of a sunk vessel were held 
not liable for the expenses of removal in the case of Wilson y. Carter 

7 L. T. 676. In Arrow Shipping Co. v. Tyne Improvement Commiaatoncre, 
The Oryatal, [1894] A. C. 608, it was decided that the Harbours. Xloeks 
and Piers Clauses Act, 1847 (10 dc 11 Viet. o. 27), s. 66 creaied a 
debt in respect of which an action may be maintained against the person 
who is the owner not at the time when the obstruction occurs, but at 
the time when the expense of removal is incurred. As to the effect of 
corresponding piovisions in other Howard Smithy. Wilaon, [1896] 

A. 0. 679, P. 0. ; Jones v. Mersey Docks and Harbour Board (1913), 18 
Com. CliB. 163 ; The WaUsend, [1907] P. 302. A harbour authority has 
iJso similar powers under the M. S. Act, 1894, ss. 630, 534 ; see p. 664, otits. 

(o) Harbours, Docks and Piers Glauses Act, 1847 (10 & 11 Viet. c. 27), 
s, 67. When the special Act of the harbour authority authorises the expenses 

be recovered in a court of summary jurisdiction, the High Court has no 
jHAisdiction (Sarraclough v. Brown, [1807] A. G. 015). As to the power of 
a AiatbOttr authority to charge for use of wreck-raising apparatus, see The 
Harrinffton (1888), 13 P. D. 48; Steam Sand Pump Dredger [Owners) v. 
8B. Srsto Holme *’ ^ners). The Greta Holme;^ [1897] A. C. 596 ; M^sey 
Docks and Harbour Board v. 8 . 8 . Marpsssa (Owners), [1907] A. C. 241* 

(d) Not exceeding £5 (Harbours, Docks and Piers Clauses Act, 1847 
(10 dc 11 Vllct* 0 . 27), B. 64). 

<e) SenOff Y. Kirheudhright Maqistraies, [1808] A. C. 264 ; The Bhoe^ 
(1886), 10 P. Z>* 24, 131, C. A. ; The Beam, [1906] P. 48, 0. A* 
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veoMotl^ may be after entwing the harbour, and after diwdMffgiag 
moat be removed to ^e patbyof the harbour avt Oj^art for juig^t HlWMle* 
ve8B0l8(/). Wharfingerfl arw lessees of the harbour authonfy »**** 1 ^L 
must not give undue preference or show partiality in loading or 1 ?** ”*'*^ 
unloading cargo at the wharves of the harbour authority (g). 

Except with the consent of the harbour authority, cargo most not 
remain on the wharves or in the approaches thereto for a -longer 
time than is allowed by the byedaws of the harbour authority (h). 

If any tar, pitch, resin, spitituous liquor, turpentine, oil, or other CombmUbte 
combustible thing is on the quays or works connected with -the oueo- 
harbour or on the deck of a vessel in the harbour, the owner or 
person in charge of them must remove it to a place of safety within 
two hours after notice from the harbour master (t), and if it is to 
remain on the quays or works of the harbour or on the deck of the 
vessel during the night (Jc), must see that they are guarded by a 
sufficient number ot persons during the night, otherwise the 
harbour authority may do so at his expense. 

1032. When the harbour authority has power to appoint and Metenand 
has appointed meters and weighers, they only may bo employed 

to measure and weigh cargo (1). * 

Sect. 4. — Prorisions for Safety of Harbour. 

Sub-Sect. 1. — Prcteetion of Works from Fire etc. 

1033. No one may boil or heat pitch, tar, resin, turpentine, oil, Combustlbb 
or other combustible matter except at such places and in such matter, 
manner as the harbour aiithoiity shall especially appoint for the 
purpose (?n). 

The harbour authority may make bye-laws for regulating the use Fires and 
of fires and lights within the harbour (n), but no one may have lights, 
a fire, lighted candle or lamp in any vessel without the permission 
of the harlK)ur authoiity (a). 

All guns must be unloaded when within the harbour. Unless Guns and 
gunpowder. 

(/) Harbours, Docks and Piers Clauses Act, 1847 (10& 11 Viot.c. 27), s* 60. 

Ig) Ibidep B. 67. For special ** cufitoms of ports ’* relating to discharge 
of cargoes, see title OusroM and Usages, VoL X., pp. 200 et seq. 

Ch) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. c. 46), s. 68. 

(i) Ibid., B. 69 ; penalty 403. an hour after the two hours (ibid.). 

(k) lbid.^B. 70; see, fuithcr, the text, infra, 

(l) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viot. o. 27), 
a. 82 ; but they have no exclusive right to provide weighing machines (Pert 
^London Author Uy Y. 0mm Ume oj StecmsrB^ Ltd,, [1913] 1 El. B. 407. 

The harbour authority may exempt persons from the obligarion to Employ 
such meters [Whiting y, Otvrpenter (1871), 24 D. T. 576). Where under a 
chaiterparty goods are to be taken from alongside at charterer's expense, 
and suen goods have to be measured, the shipowner is h able for t2ie expense 
if the metage takes place on board, and the charterer if it is performed 
ashore [Woodham v. Petsrson (1871), 25 L. T. 26). The harbour aut&Ority 
has power by bye-laws to regulate the duties and conduct of weighers and 
mOtersemployedby them (narbours, Docks and Piers Olaufles Act, 1847 
(IQ & 11 Viot. 0 . 27). s. 83). 

im) Ibid., s. 71 (1) ; see, further, the text, $upra, 

(n) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viot. o. 27)^ 
s« 83. 

(o) aUL.a. 71 <2), (S). 
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the harboar authority otherwise permits, gunpowder must -not be 
brought into or be allowed to remaif in the harbonr (p). 

1034. Ballast, earth, ashes, stones, and other things may not be 
thrown or put into the harboar, except for the lawful purpose of 
recovering land lost or severed by the overflowing or washing of a 
navigable river, or for protecting land from further loss by the 
action of such river (q). 

Sub-Sect. 2. — Liability of Owner and Wrongdoer for Damage. 

1036. The owner of a vessel or float of timber is answerable for 
any damage done thereby, or by any person employed about the 
same, to the harbour or the quays or works connected therewith, 
but the liability so imposed does not apply if the vessel is in charge 
of a compulsory pilot {a\ The master or person in charge of a 
vessel or float of timber is also liable to make good any such 
damage when caused by his wilful act or negligence (a). 

The remedy of the harbour authority for damage done by a 
vessel or float of timber to its property is to detain it until 
security is given for the damage sustained (6). When the amount 
claimed as damages does not exceed JE50, it may be recovered 
before two justices, who have power to distrain and, if necessary, to 
sell the property causing the damage, in order to satisfy the amount 
of the damages and costs awarded by them to be paid (c). 

When the owner of a vessel or float of timber has had to satisfy 
damage caused by the wilful act or neglect of the person in charge, 
and when the owner of a vessel or goods in any other case has been 
compelled to pay any penalty or costs by reason of the act or 
omission of any other person, such owner may recover from the 
delinquent the amount he has had to pay, and any costs of 
proceedings to enforce the recovery of such amount (d). 


(p) HaTbouTs, Docks and Piers Glauses Act, 1847 (10 & 11 Viet. c. 27), 
8. 71 (4), (6). 

(q) Ibid., s. 73. 

(a) Ibid., B. 74 ; see also p. 611, ante. The owners of the vessel shq not 
liable if the damage is caused by the^vessel at a time when the master and 
crew had been compelled to jjscape and had no control whatever over it 
{Eiver Wear Cammiseionere v. Adamson (1877), 2 App. CaS, 743), 
nor are they liable to -another vessel which is prevented from entering 
the harbour through the negligence of the vessel in damaging the dock gates 
(AnglO’^lgerian Steamship Co., Ltd. v. Houlder Line, Ltd., [1908] 1 K. B. 
659), nor, in the, absence 6f negligence, for damages arising from oircum- 
stanceb which together amount to force majeure (The Bouoan, [1909] P. 163). 
(^are whether the owner is liable in the case of inevitable accident ; see 
Dennis v. Tovell (1872), L. R. 8 Q. B. 10 ; Biver Wear Commissioners v. 
Adamson, supra, at p. 770. 

(5) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27), 
s. 74. The authority has also a mariiime lien and may proceed tn rem in 
the Admiralty Court to recover the damage (The Mens (1674), 2 Asp. 
M. L. C. 402 ; Bomney Marsh (Lords Bailie-Jurats) v. Trinity Hdwe 
Corporation (1872), L. R. 7 Exoh. 247, Ex. Ch.). 

(o) Harbours, Docks and Piers Clauses Act, 1847 (10 is 11 Viet c. 27)p 
76. 

(d) Ibid,, s. 76. When the amount of the damage or penalty does not 
exceed £50 it may be recovered before the justices (ibid.). 



Part XIX. — ^Habbours, Books, ato Pibrs. 

Sect. 6 . — Bmyn, Lights. Beacons etc; Sect. 5. 

1036. It is the duty of the harbour authority to lay down buoys lIaS 
for the guidance of vessels, in such situations within the limits of 

the harbour and of such character as the Trinity House from time * — 

to time directs (^). Buoys* 

With the sanction in writing of the Trinity House, light- Light*, 

houses, beacons, and sea marks may be erected, and when so beacong.aBd 

erected these may not be. altered without the like sanction, and “wk*. 

every such light, beacon, and sea mark must be of such power and 
description, and must be from time to time discontinued or altered, 
as the Trinity House directs (/). 

1037. Unless exempted by the special Act of Parliament, the Lifeboat and 
harbour authority must provide and maintain a lifeboat and such socket 
rocket apparatus as the Board of Trade approves, with all necessary 

tackle, and a competent crew and proper persons for the effectual 
working thereof, for the assistance and succour of vessels in 
distress, and station the same at such place as the Board of Trade 
approves (g). The authority must also provide and maintain a self- Tide gauge 
registering tide gauge and barometer, and keep a daily record of 
the working and results thereof, and a daily account of the wind *'■ 

and weather. The account of the daily working of the tide gauge Weather 
and barometer, and the daily state of the wind and weather, must report, 
be sent each month to the Board of Trade (A). 

Sect. 6. — Power to Make Bye-laws. 

1038. The harbour authority may make bye-laws (i) (1) for regu- Matters for 

lating the use of tho harbour, the exercise of the powers vested in the which bye- 
harbour master, the admission of vessels into or near the harbour ^ 

and their removal therefrom, and their good order and government 

whilst within the harbour, the shipping and unshipping, landing, 
warehousing, stowing, depositing and removing of all goods within 
the limits of the harbour and the premises of the harbour authority, 
with the consent of the Commissioner of Customs, the hours during 

(«) Harbours, Docks and Piers Clauses Act, 1847 (10 & 1 1 Viet. c. 27), s. 77. 

{/) Ibid,, 8. 78 ; see p. 629, ante. For form of bye-laws as to signals for 
harbours, see Enoyolopaedia of Forms and Precedents, Vol. VI., p. 627. 

( 0 ) Harbours, Docks and Piers Clauses Act. 1847 (10 & 11 Viet. o. 27), 

16; Harbours Transfer Act, 1862 (25 & 26 Viet. c. 69), s. 5. Tho 
penalty is not exceeding £2 for every twenty-four hours during which the 
lifeboat or rocket apparatus arc not provided, maintained or stationed 
as required etc. (Haroours, Docks and Piers Clauses Act, 1847 (10 & 11 
Viet. c. 27), 8. 17). 

(A) Ibid., s. 18 ; Harbours Transfer Act, 1862 (25 & 26 Viet. 0 . 60), s. 5. 

The penalty is not exceeding £2 for every twenty-four hours during which 
the tide gauge and barometer are not provided or maintained, or account 
of wind and weather kept, and not exceeding £10 for failing to send 
monthly account to Board of Trade (Harbours, Dooks and Piers Cl^Niscs 
Act, 1847 (10 & 11 Viet. c. 27), s. 19). 

(() Bye-laws made under the Harbours, Docks and Piers Clauses Act, 

1847 (10 &: 11 Viot. o. 27), must not be repugnant to the laws in force in 
the locality, and must be reduced into writing and sealpd with the 
common seal of the harbour authority if incorporated, and if not. by the 
edgnatures of the persons composing the authority or of any two of them 
(Harbours, Docks and Piers Clauses Act, 1847 (10 & U Viot. 0. 27), s. 83). 
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Bwf. 6. which the gates or entrances or outlets of the harbour ItUaltbe open^ 
Power to the duties and conduct of all persons other than officers of cmtpius 
Make employed in the harbour and the premises of the harbour authority ; 
Byedaws. the use of fires and lights within the harbour or premises belongifig. 

thereto or within any vessel in the harbour ; the use of cranes,; 
weighing machines, weights and measures belonging to the harbour 
authority and the duties and conduct of all weighers and meters 
employed by them ; and of the porters and carriers employed on 
the premises of the harbour authority ; (2) for preventing damage 
or injury to vessels or goods within the harbour or on the premises 
of tlie harbour authority ; and (3) for fixing the rates to be paid to 
porters and carriers for carrying any goods, articles, or things from 
or tp the premises of the authority (k). 

Emigration. A harbour authority having control of any docks or basins at 
any port from which emigrant ships are despatched may, with 
the approval of a Secretary of State, make bye-laws for specifying 
the docks, basins, or other places at which persona arriving by sea 
at the pork for the purpose of emigration or actually emigrating 
therefrom shall be landed and embiirked ; for regulating the mode 
of their landing and embarkation ; lor the storing and safe custody 
of their luggage ; for licensing porters to carry their luggage or 
otherwise attend upon them; and for admitting persons to and 
excluding persons from access to the docks and basins (Z). 

Confirmation. 1039. The bye-law’s, except such as relate solely to the harbour 
authority or its officers and servants, have no force until confirmed 
by the proper authority (m). They cannot be confirmed until one 
month’s notice has been given in a local newspaper and a copy of 
the proposed bye-laws has been kept at the principal office of the 
harbour authority for public inspection (n). 

Copies. A copy of the byo-laws must be placed on boards and put up in 

some conspicuous part of the office of the harbour authority, and on 

{k) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. 
0 . 27), s. 83. Those powers do not include powers to prohibit persons 
dealing in marine stores {Chamberlain v. Conway (1888), 63 J. P. 214), or 
acting as lumpers ” on boai'd vessels without the permission of the 
harbour authority {Dick v. ^a<2ar&(1883), 10 Q. B. D. 387). When by the 
OTistom of the port the autharity discharges the cargo, the charterer is not 
liable for demurrage caused by delay on the part of tho authority {Weir 
db Co. V. Bichardson (1897), 3 Com. Cas. 20; The Kingsland, [1911] P, 17). 
As to powers of harbour authority to make byedaws as to explosives, see 
title Explosives, Vol. ^IV., p. 884 ; and as to petroleum, see title Public 
Health anp Local Administration, Vol. XXIII., p. 572. 

(2) These bye-laws must be published in the London OazetU, and an 
offender against the bye-laws may be detained until he can be brought 
before a justice of the peace, who may try the case in a summary manner 
(M. S. Act, 1894, 8. 362). 

j[fn) IlarbouiB, Docks and Piers Clauses Act, 1847 (10 & 11 Viet, 
c: '27), B. 86. Except where the special Act prescribes a different mode 
of confirmation, they must be confirmed by a judge of the High Couri^ or 
by the^justices in quarter sessions. Regulations made as to the betthiin' of 
ships etc., and not confirmed as bye-laws, bind nobody, except so far as they 
agree to oe^bonnd by them {London AeeoeiaUon of Skipownere and Brokers 
V. London^ md India JOoeka Joint Committee^ [189k} 9 Ch. 242, G. A. < 

(A) Hiurbonis, Docks and Piers Clauses Act, 1847 (10 Se 11 Viet. 87)# 
IS. 86, 8?;! ' 
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soznB oonsmeuouB part of the harbour, and a oopy mmt be eop^ied 
to anyone free of charge (o)« , 

When duly made, confirmed^ and ^published (p)» they are binding 
on all parties and are sufficient to justify alt persons acting under 
them (g), and may be enforced by fines (?> 

The bye-laws may be repealed or altered at any time(«), and 
their eiistence and due making is proved in all cases of prosecution 
by producing a written or printed copy authenticated by the 
signature of the person whose duty it is to confirm the bye-law, or, 
when confirmation is not required, by the common seal of the 
harbour authority if incorporated, or, if not incorporated, under 
the hands of the members of the authority. 

Sect. 7. — Liabilities of Uaihour Authorities, 

1040 . A harbour authority which takes tolls tor the use of a 
harbour is under the obligation to use reasonable care to see that 
the harbour is in a fit condition for a vessel to resort thereto, and 
cannot delegate its duty in this respect to persons not its servants, 
BO as to absolve itself from the consequences of the negligence of 
such persons (0. 

When the harbour authority holds out that there is a certain 
depth of water at a part of the harbour over which vessels may be 
obliged to pass, a dock sill, it must use reasonable care to 
provide that the approaches to that part are sufficient, under 
normal conditions, to enable a vessel to pass over it (u). 

1041 . A harbour authority is also liable for any damage that 
may arise from the acts and directions of its servants when acting 
within the scope of their duty, for when a vessel is within the 
jurisdiction of a harbour authority by law erai)owered to give orders, 
such orders must be obeyed unless it is obvious that in following 


(o) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Vict. o. 27), 

P 88. 

(p) Publication is proved by evidence that the board containing a copy 
of the bye-laws is standing on some conspicuous part of the harbour (ibid,, 
s 90). 

($) Ibid,, s. 80. 

(r) Not exceeding £6 for each breach of a bye-law (tbtd., s. 84). 

(«) Ibid., 8. 83. 

(() Mersey Docks Trustees v. Qibhs (1866), L. R. 1 H. L. 93 ; Pamahy v. 
Lancaster Canal Co. (1839), 11 Ad. &; El. 223, Ex. Ch. The same principles 
apply to an executive government which owns docks for the use of which 
dues are payable (B. v. Williams (1884), 9 App. Cas. 418, P. G. ; The 
Beam, [1906] P. 48, 0. A.). It is no defence that the bad state of the 
harbour could not be detected, when the harbour authority has neglected 
their duty by delegating .the duty of sounding the harbour to looal pilots 
not the senrants of that authority ; see The Moorcock <1889), 14 P. P. 64, 
0. A. (wharfinger inviting vessel to use an unsafe berth) ; The Burlmgton 
(1805), 8 Asp. M. L. G. 38, C. 4. (berthing vessel at unsaie berth in the 
channel of the harbour). The harbour and its machinery must be 
reasonably safe for persona doing business on board vessels m the harbour 
{Bmith T* London amd Bt, Kaiharine Docks Oo. (1868), L. B. 3 G. P. 326). 
iSee also title Negmgence, Vol. XXI., p. 365. 

(tf) Bede Steamship Co. v. BUfOr Wear Commissioners, [1007] 1 K. B. 310, 
C. A. (Allowing eUt to accumulate at entrance to a do^, over the sill of 
which they advertised a certain depth of water). 
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them there is danger, in which case they may be disregarded (a). 
Such authority, hoyrever, is not liable for the acts of its servant 
when not acting as its servant but in another capacity, even though 
such servant be licensed by the authority so to act (&), or where 
the authority’s servant acts on misrepresentations made to the 
authority by the shipowner’s servants (c). 

Whenever a harbour authority undertakes for reward to perform 
services to a vessel coming to its harbour, it is liable for any 
breach of agreement to perform such services (d) or for any neglect 
on its part to exercise reasonable care and skill in the performance 
of such services (6;), and when it undertakes a duty, although imposed 
on it by statute, towards a vessel in its jurisdiction, it is liable for 
the consequences of any neglect of that duty (/). 

1042. Whenever the harbour authority or its servants do any act 
in pursuance of any Act of Parliament or of any public duty or 
authority, or omits or neglects their duties, and it is desired to take 
action against it, the action must be commenced within six months 
after the act, neglect, or default complained of; and if the harbour 
authority obtains a judgment in its favour it is entitled to costs to 
be taxed as between solicitor and client (//). 

1043. Where damage is done without the actual fault or privity of 
the harbour authority, it may limit its liability to an amount not 
exceeding MS for each ton of the tonnage of the largest registered 
British ship which within the previous five years has been within 
the harbour (h). 

(n) The Cynthia (1870), 2 P. D. 62 ; The Bilbao (1860), LubIi. 149 ; The 
Belgic (1876), 2 P. D. 67, n. ; The Rhoeina (1885), 10 P. D. 131, C. A. 
(harbour master ordering anchor to be dropped upon which vessel grounded) ; 
Reneif v. Kirkcudbright Magistrates^ [1892] A. C. 264 (ordering vessel to a 
place whore she grounded and suffered damage) ; “ylpoWo" (Owners) v. 
Fort Talbot Co., The Ayollo," [1801] A. C. 499 (informing master that 
he might safely ground his vessel in a dock entrance and permitting him 
to use it for that purpose) ; East London Harbour Board v. Caledonia 
Landing, Shipping and Salvage Co., Ltd., East London Harbour Board 
Colonial Fisheries Co., Ltd [1908 1 A. 0. 271, P. C. (removing vessel aud 
negligently remooring her) ; The Bien, [1911] P. 40 (mooring vessel ou an 
oyster bed) ; see also title MawSter and Servant, VoL XX., p. 262. 

(b) Shaw, Savill and Albion Co. v. Timaru Harbour Board (1890), 
16 App. Cas. 429, P. C. (not liable for deputy harbour master licensed as 
a pilot by harbour authority when feting as a duly qualified pilot). 

(c) Lloyd V. Iron (1866), 4 F. & P. 1011. It is the duty of the master of a 
vessel to bring to the notice, of the dock master any peculiarity as to the 
draught and build of his vessel. 

(d) South Wales and Lioeipool Steamship Co. v. NevilVs Dock and Bail. 
Co., NevilVs* Dock and Bail. Cd. v. Maatschappij S.S. Bestevaer Rotterdam 
(1913), 18 Com. Cas. 124. 

(e) Preston Corporation v. Biomaiad, The Batata,'* [1898] A. C. 513 
(lightening and towing a vessel to their docks). 

(f) 8.S. ** Utopia" (Omiers) v. S.S. Primula" (Owners and Master), 
The Utopia:' [1893] A. C. 492, P. C. ; The Douglas (1882), 7 P. D. 151, 
C. A. (undertaking to light and buoy a sunken wreck). 

(g) Public Authorities Protection Act, 1893 (56 & 67 Viet. o. 61), s. 1 ; 
The Ydun, [1899] P. 236, C. A. (the corporation of Preston as harbAir 
authority); The Johawnesburg, [1907] P. 66 (the Tyne Improvement Com- 
missioners as owners of a staith erected under statutoxy powers) ; see also 
title Public Authorities and Public Officers, Vol. Xxill., pp. 299 eiseq. 

(h) M. S. (Liability of Shipowners and Others) Aet, 1900, s. 2 ; and see 
p. 614, anU. 
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Part XX.— Marine Authorities. 


Shot. 1 . — The Board of Trade and Otftcr Authotitiee. 

1044. The general aathority for the superintendence of all 
matters relating to merchant shipping and seamen is the Board of 
Trade (a). This department is also authorised to carry into 
execution the provisions of the Merchant Shipping Acts and all other 
Acts in force relating to merchant shipping and seamen, except where 
otherwise provided by those Acts, and except in so far as those Acts 
relate to revenue (b). In addition to the general authorisation the 
control of certain matters is specifically vested by statute in the 
Board. Thus the superintendence and extension of local marine 
boards (c), and the establishment and control of mercantile marine 
offices (d), is placed directly in the hands of the Board ; the super- 
intendence of all matters relating to wreck, including the appoint- 
ment of receivers of wreck, subject to the approval of the Treasury, 
is likewise with the Board (e) ; and the ultimate authority in the 
two important matters of pilotage (/) and lighthouse (^) control is 
also vested in the Board. 


SWIT.l, 

The Board 
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1045. The Board of Trade may suspend or cancel the certificate Certificatea 
of any master, mate, or engineer, if it is shown that he has , 
been convicted of any offence (/^). The Board may also, if, 

either on the report of a local marine board or otherwise, it has 
reason to believe that any master, mate, or certificated engineer is 
from incompetency or misconduct unfit to discharge his duties, or 
that in case of collision he has failed to stand by or to give the 
necessary information (i), order an inquiry to be held (A;). The 
Board may entrust this inquiry either to a person appointed for 
the purpose or to a local marine board (i) or to a court of summary 
jurisdiction (m). 

1046. The Board of Trade may enforce its authority by taking Enforcement 
any legal proceedings under the Merchant Shipping Acts in the of authority, 
name of any of its officers (n\ and the officers of the Board 


(a) M. S. Act, 1804, s. 713; see title Constitutional Law, Vol. VII., 

p. 102. 

(b) M. S. Act, 1894, B. 713. 

(c) M. S. Act. 1894, SB. 244, 245 ; see pp. 652 et seq., post. 

(d) M. S. Act, 1894, 8. 246; see pp. 655 et seq., post. 

{e) M. S. Act, 1894, s. 566 ; see p. 540, ante. 

(f) M. S, Act, 1894, ss. 575, 585, 600, 603 ; now repealed and re-enacted by 
the Pilotage Act, 1913 (2 & 3 Geo. 5, o. 31) ; ana see pp. 596 et seq., ante, 

(q) M. S. Act, 1894, ss. 635, 636, 640, 660 ; and see pp. 029 H seq., ante, 

(h) M. S. Act, 1894, s. 400. The offence must probably be one punislv 
able by fine or imprisonment ; see Board of Trade v. Leith Local Marine 
Board (1896), 24 R. (Ct. of Sees.) 177. 

(I) M. S. Act, 1894, s. 422. 

(k) Ibid., s. 471 (1). 

(Z) Ibid., 8 . 471 (2). For disciplinary powers of local marine boardSf 
see p. 653, post. 
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have the aa^)e powers aS' the other w^ne authorities l^^«Qfofoing 
compliance with their lepaands (a ), , 

1047. The Board of Trade may, in addition to officers appointed 
for particular purposes under specific statutory provisions, appoint 
two classes of officers, surveyors (p) and inspectors (q), in the following 
manner: — The Board may at such ports as it thinks fit appoint 
any person, either generally or for a special purpose or special 
occasion, to be a surveyor of ships for the purposes of the Merchant 
Shipping Acts, and to act either as a ship (r) surveyor or an 
engineer surveyor, or as both (a). It may also appoint a 
surveyor-general of ships for the United Kingdom and such other 
principal officers in connexion with the survey of ships as it 
thinks fit [t), and it has unlimited powers as to the appoint- 
ment (i&), removal, remuneration, and regulation of the duties of 
its surveyors (i). 

The Board may at any time appoint inspectors to report upon 
the nature and causes of any accident or damage caused to 
or by a ship; or whether the provisions of the Merchant 
Shipping Acts or any regulations thereunder have been complied 
with, or whether the hull and machinery of any steamship are 
sufficient and in good condition ( 71 ;). For the purpose of carrying 
these powers into effect the Board has power to detain British 
ships provisionally for the purpose of being surveyed (a) and to 
appoint detaining officers, to whom its powers of provisional 
detention may be delegated (/;) in addition to all the ordinary 
powers of a Board of Trade inspector. These ordinary powers 
are (c) ; — 

(1) To go on board any ship and to inspect the same or any part 
of the machinery, boats, equipment, or any articles to which the 
provisions of the^ Merchant Shipping Acts apply, provided that 
he does not inflict upon such ship any unnecessary detention 
or delay; 

(2) To enter and inspect any premises which it appears to him to 
be requisite to enter for the purpose of the report which he is 
directed to make; 

( 0 ) M. S. Act, 1894, 8. 723 (1). 

(р) Ibid,^ 8. 724. 

{q) Ibid., B. 728. 

(r) Ibid., 8. 724 (1). 

(«) ; and compare M. S. Act, 1906, b. 76 (1). 

(t) M. S. Act, 1894, 8. 724 “(2) ; for the duty 01 the BurveyoT-geneTal in 
measuring ehipB, she ibid., s. 603 (2) (c). 

(u) Iba., B. 724 (2); M. S. Act, 1906, s. 76 (4). 

(v) M. S. Act, 1894, 8. 724 (3), (6) ; and compare ibid., ss. 713 (general 
control), 271 (survey ' of passenger Bhips), 289 (surveyors of emigrant 
sldps). Instructions ” are issued by the Board from tune to time under 
tnese powers ; and the proper tribunal of appeal from the action of a 
surveyor under these instructions is the court of survey for the port or 
district ; compare ibid., a. 275 ; Venny ana Brothers v. Board of Trade 
(1880), 17 Sc. L. B. 694 ; and p. 662, poet. 

(») M. 3* Act, 1894, B. 728. 

(a) Ibid., 8. 469 (1) (a). 

(b) Ibid., s.:469 (2). 

(с) IMd., b/729 (1). 
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(3) By sui&xkxonfi under hie hand to require the attendance of all 

persona he thinks fit to cell and exaniine for the purposes of B^ard 
his raqKurt, and to require answers to such inquiries as he thinks fit of 
to inake(f2); andJ^W 

(4) To require and enforce the production of all books, papers, or 
documents necessary for his report ; 

(5) To administer oaths to persons called before him, or insioad 
to require every person examined by him to make and subscribe a 
declaration of truth of the statements made in his examination (d). 

1048 . The penalty for refu&ing to attend as a witness, after PenaiUeB. 
having been required in due form to do so by a Board of Trade 
inspector or any person having the powers of such an inspector, 

and after receiving lender of any expenses therefor properly due, or 
refusing or neglecting to answer, give a return, produce a document 
in possession, or make or subscribe a declaration so duly required, 
is a fine not exceeding (e) ; and ^\]lful obslraction of an inspector 
or of any person having the poweis of an inspector in the perform- 
ance of his duty not only subjects the delinquent to a liability to a 
fine of the like amount, but also to personal soi/uie and detention « 
by the inspecting officer, or anyone whom he can call to his aid, 
until such time as the offender can be conveniently brought before 
a competent tiibimal (/). 

1049 . Other marine authorities not directly under the Board of Authoritiet 
Trade, but subject to the general authority of the Board, are the 
consular officers and officers of customs abroad (g) and the various Trade, 
registration authorities for ships in the United Kingdom, British 
possessions, and elsewhere (/t). In any place outside His Majesty’s 
dominions, where His Majesty has jurisdiction, and whore there is 

no British consular officer, anything which by the Iferchant 
Shipping Acts is authorised to be done by, to, or before a British 
consular officer may be done in that place before any such officer 
as His M<ijesty in Council may direct (i). 


(d) JK. V. Colhnqrulge (1864), 34 L. J. (Q. B.) 9. The expense of witnesses 
BO summoned is to be borne by the public (M. S. Act, 1894, s. 729 (2) ), 
and it is a proper course for the court, before granting summonses, to 
inquire who the witnesses are and the nature of their evidence, and to 
prevent witnesses being vexatiously summoned. The expenses are allowed 
on the same scale as those allowed to a witness attending on subpeena 
before a court of record, or, in Scotland, attending on citation the Court 
of Justiciary (ibid.). In case of dispute as to amount, reference should 
be made, by means of a aimed request by the inspector, to the Admiralty 
Registrar in England (ibid.; R. S. C. (Merchant Shipping), 1804, r. 1), to 
one of the masteis or registrars of the High Court in Ireland, or to the 
Kmg*s and Lord Treasurer's Remembrancer m Scotland, to aeeertain and 
cert^ the proper amount of such expenses (M. S. Act, 1894, t. 729 (2)). 
False swearing under such summons is indictable as perjury (R. t. Tomlinaon 
(1866), L. R. 1 C. C. R. 49). 

^) M. S. Act, 1894, a. 729 (3). 
m Ibid , 8. 730. 

(i) Zbid.. a. 714. 

(A) Jbid., sa. 63, 261 ; and see pp. 667 ei teq., pad. 

({) M. S. Act, 1894. 8. 737 ; and see Order in Council dated tha 
26th November, 1897 (Stat. B. 0. Rev., Vol. Vlll., Uorohant Shipping, 
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Shipping and Navigation. 

1060t All consular officers (ft) and officers of oustoms abroad^ in 
common with local marine boards (0 and superintendents (m) of 
mercantile marine offices (7t), must furnish to the Board of Trade 
such returns or reports on any matter relating to British merchant 
shipping or seamen as the Board may require (o). In order io 
enforce compliance with any laws for the time being in force 
relating to merchant seamen or navigation, any officer of the Board 
of Trade, any commissioned officer of any of His Majesty’s ships on 
full pay, any British consular officer (ft), the Registrar-General of 
Shipping and Seamen (p) or his assistant, any chief officer of 
customs in any place in His Majesty’s dominions, or any 
superintendent (g), may (1) require the owner, master, or any of the 
crew of any British ship to produce any official log-books or other 
documents relating to the crew or any member thereof in their 
possession or control ; (2) require any such master to produce a list 
of all persons on board his ship, and take copies of the official 
log-books or other documents ; (3) muster the crew of any such 
ship ; and (4) summon the master to appear and give any explana- 
tion concerning the ship or her crew or the official log-books 
or documents produced or required (r). Anyone refusing to comply 
without reasonable cause with such orders or requirements duly 
made by such officers, or impeding a muster so properly called, or 
knowingly misleading or deceiving any such officer in regard to the 
matters above mentioned, is liable to a fine not exceeding £20 (s). 

Sect. 2. — Local Marine Boards. 

1061. The Board of Trade has power to establish local marine 
boards wherever it appears necessary, and has general authority 
over such boards and the duty of superintendence of their working. 

p. 311) (Deputy Tomniissioner or Besident appointed to act in Gilbert and 
Ellico and in Solomon Islands) ; Order in Council dated the 20th May, 
1903 (Stat. E. & 0. Bov., Vol. VIII., Merchant Shipping, p. 312) (acting 
Eesident Deputy Commissioner appointed in the New Hebrides) ; Order 
in Council dated the 11th August, 1902 (Stat. R. ^ 0. Rev., Vol. V., Foreign 
Jurisdiction, p. 77) (such officer of the Protectorate as the Commissioner 
may appoint in Uganda) ; Order in Council dated the 12th March, 1903 
(Stat. B. & 0. Rev., Vol. V., Foreign Jurisdiction, p. 188) (such officer of 
the Protectorate as the Consul-General may appoint in Somaliland). 

(h) The expression “ consular officer ” includes consul-general, consul, 
vice-consul, consular agent, and any person for the time authorised to 
discharge the duties of consul-general, consul, or vice-consul (Interpre- 
tation Act, 1889 (62 dc 63 Viet. o. 63), s. 12 (20) ). 

(l) See the text, infra. 

(m) The expression ‘‘superintendent,’* so far as respects a British 

possession, includds any shipping master or other officer discharging in 
that possession the duties of a superintendent (M. S. Act. 1894. s. 742 • 
and M. S. Act, 1906, s. 49 (1) (b) (i.) ). ’ 

(n) See pp. 666 et aeq., post. 

( 0 ) M. S. Act, 1894, s. 714. 

• (p) Ibid,, s. 261 (2); and see p. 657, post 

(q) ** Chief officer of customs ** includes the ooUector, superintendent, 

principal coast officer, or other chief officer of customs at each port ^Mc.S 
Act, 1894, s. 742). \ 

(r) M. $. Act, 1894, s. 723 (1). As to mustering a crew, compare ibid., 

B. 469, and amendment thereof in M. S. Act, 1807, s. 1 (1) (power to muster 
crew in case ef undermanning given to “ detaining officer 

(s) M. S. 1894, B. 723 (2). 
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Theae boards exist for the purpose: of carrying into effect ^uch of 
the provisions of the Merchant Shipping Acts as relate to their 
powers and duties (t), the chief of which are 

(p To appoint examiners and conduct examinations of persons 
desirous of obtaining certificates of competency as masters or 
mates, under the rules (a) laid down by the Board of Trade (6) ; 

(2) To appoint and control medical inspectors of seamen (c), and 
where and when so required by the Board of Trade, to appoint 
medical inspectors of ships to inspect the medicines, medical stores, 
and anti- scorbutics with which a ship is required by the Merchant 
Shipping Acts to be provided (d) ; 

(3) To hold inquiry into the conduct of certificated officers at 
the instance of the Board of Trade, and in the manner provided 
by the Merchant Shipping Acts, and to report thereon to the 
Board of Trade (^); 

(4) To nominate a list of persons of nautical or engineering 
experience, from amongst whom competent assessors may be drawn 
to assist the respective local courts of survey (/). 

1052 . Local marine boards are composed of three elements ; — 

(1) Ex-officio members, the mayor or provost of the town to 
which the port belongs and the stipendiary magistrate, or, where 
there are more than one, such of the mayors, provosts, and 
stipendiary magistrates as the Board of Trade appoints (</). 

(2) A selected element, comprising four members appointed by 
the Board of Trade from among persons residing or carrying on 
business at the port or within a radius of seven miles Qi). 

(8) An elective element, composed of six members elected by 
the registered owners of foreign-going ships and home trade 
passenger ships registered at the port (i). 

{t) M, S. Acts, 1894, BS. 244 (1), 713; 1906, s. 74 (2). Local marine 
boards exist at Bristol, Cardiff, Hull, Liverpool, London, Newcastle, North 
Shields, Plymouth, South Shields and Sunderland in England ; at Aberdeen, 
Dundee, Glasgow, Greenock and Leith in Scotland ; and at Belfast, Cork 
and Dublin in Ireland. 

(a) These rules may be obtained from the King’s Printer in pamphlet 
form. 

(h) M. S. Act, 1894 s. 94 ; and see p. 38, ante. 

( 0 ) M. S. Act. 1894, 8. 204 (2). 

(d) Ibid., 8. 202 (1). 

(e) Ibid., B. 471 ; and see pp. 590 ei seq., ante. 

{f) M. S. Act, 1894, B. 487 (3); and see title Courts, Vol. IX., pp. 107 
ei sea, 

ig) M. S. Act, 1894, Sched. VII. (1) (a). 

(h) Ibid., Sched. VII. (1) (b). 

(t) Ibid., Sched. VII. (1) (o). Elections are held on the 25th January 
every third year commencing from 1890, and the newly-elected board 
supersedes the existing board one month after the elections (ibid., 
Soned. VII. (2) ). Casual vacancies between the elections must be filled 
up within a month of the vacancy occurring, and the newly-eleoted mehiber 
remains a member until the next triennial deotion {ibid., Sched. VII. (4) ). 

conduct of the elections is in the hands of the mayor or provost {ibid., 
Smied. VII. (5) ), and any question in dispute as to an election is to be 
referred to the Board of Trade {ibid., Sched. Vll. (0) ). The electors con- 
sist of a body comprising every registered owner of not less than 250 tons of 
shipping in the foreign-going and home trade passenger ships registered at 
the port, each of whom is entitled to one vote for each member for every 
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Bmr.fi. 1053. A local marine board znay regalate the mAdo in^wbttibt 
lioeal ite meetingB are to be held and lie bueiness is to be eondiwtai 

Harine including the firing of a quorum^ not being less than4hre0j(X;); Md 

Boarda minufeea of its proceedings must he kept in the manner, if an;f. 

Condnot of presoribed by the Board of Trade (Q. 

prooeedingB. No acts or proceedings of a local marine board are vitiated 
Proceedinga ot prejudiced by reason of any irregularity in the election of 

notpre^udi^ any of the members, or of any error in the list of voters, 

tion^ or of any irregularity in revising the list, or by reason of any 

irregalarity. person not duly qualified acting on the board, or of any vacancy 

thereon (a). 

Octroi of 1054. The Board of Trade exercises control over local marine 
Xrads. ^ boards in respect to the following points : — all minutes, books and 
documents used or kept by any local board, or by any servant of 
the local board, are open to the inspection of the Board of Trade 
and its officers, and tne local board must further make all 
such returns and reports as the Board of Trade requires (h). In 
the case of failure on the part of a local board to meoi, or to 
continue to perform its duties, the Board of Trade may either take 
over the duties of the local board until the next triennial election 
of the local board, or may direct that a new and special appoint- 
ment and election shall take place immediately (c). Further, 
wherever it appears to the Board of Trade that any appointments 

250 tons owned by him, sav'e that his votes for any one member may not 
exceed ten (M. S, Act, 1894, Sched. Vll. (7) ). Piovisiou is made lor the due 
interpretation of the rule of qualification {ibid., Sched VII . ( 8) ), and the chief 
officer of customs in the poit has the duty of preparing annually m Decem- 
ber a list of the electors, together with the number of votes to which each 
is entitled, and of piloting and posting the list for a period of two weeks 
after Christmas (ihtd , Sched. Vll. (0) ). A court, nominated by the mayor 
or provost of the port, composed of two justices («5uf., Sched. Vll. (10) ) 
must be held at the custom-house or at some convenient place near by 
between the 8th and 15th of January in every third year after 1806 to 
revise the list of electors {ibid., Sched. Vll, (11)) and to decide Ciially upon 
all daims and objections properly preferred {ibid., Sched. VII. (13), (14) ). 
Objections may only be made by persons named in the list, and upon satis- 
factory proof of claim or objection the court has power to insert or or,xs6 
the name of the person whose claim is in issue {ibid., Sched. Vll. (13) ). 
The revisors must sign the list when dtily revised {ibid., Sched. Vll, (15) ), 
and the list then becomes the roister of voters for the port for the three 
years next succeeding the revision (ibid., Sched. VII. (16) ). Every voter 
applying for a copy of the remster to the mayor or provost, as the case may 
be, is entitled thereto {ibid., Sched. VII. ( 17) ), and tne Board of Trade must 
allow and pay all expenses^ properly incurred in the election and duly 
certified by the revlsois {ibid., Soned. VII, (19) ). Elected members of the 
local board must be drawn from the electoral body, and any member ceasing 
after election to retain the quantity of tonnage which constitutes a voting 
salification thereupon ceases to be a member {ibid., Sched. Vll, (21) ). 
The same nileB apply to sbipowning corporations, who may appoint an 
indcvidual to vote on their behalf, and to act os a member, if duly 
elected^ by right of the qualificatioa thereby conferred {ibid., Sohed. Vll. 

8. 344 (8). 

(1) Ibid. 

(a) lUd..*. 244(5). 

(5) JHd ., «. 246 (I). 

( 0 ) ( 2 ). 
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Sbot. S. — ^ilfrrranttle Marine Offices^ 

1055. At every port in the United Kingdom where there is a MenwatOe 
local marine board, and at such other ports as the Board of Trade 

may determine, a mercantile marine omce must be established and 
maintained (c). At the ports where a local marine board exists 
the requisite buildings and property to constitute a mercantile 
marine office must be procured by the board, and, subject to 
the following qualifications, the board controls and regulates 
the business of the mercantile marine office, includmg all 
expenses and the receipt and payment of money thereat (/). All 
superintendents (y), deputies, cletks and servants in mercantile 
marine offices must be appointed and may be removed by the Board 
of T^e(h). In the Port of London the Board of Trade may 
appoint any superintendent of, or other person connected witn, 
a sailors’ home to be a superintendent, with any necessary deputies, 
clerks or servants, and may appoint an office in any such home to 
be a mercantile marine office (i). 

1056. In ports whore no local marine board exists the Board of Where no 
Trade may either procure the buildings and other requisites to 
establish a mercantile marine ofSco, and thereupon establish 

buch an office, or may, with the consent of the Commissioners of 
Customs, direct that the business of a mercantile marine office 
shall be conducted at the custom-house, whereupon the custom- 
house becomes a mercantile marine office for the purposes 

id) M. S. Act, 1894, B. 245 (3). 

(6) Ibid , B 246 (1). 

If) Ibid , s 246 (2) (b) 

(g) For the defimtion, see ibid , s 742. Any superintendent or other 
employee of a mercantile marine oflioo, who demands or receives any direct 
or indirect remuneration, outside the official remuneration, for the per- 
formance of any act forming part of his duty, is liable to a fine not 
exceeding £20, and is also subject to immediate dismissal (ibid,, s. 250^. 
Fnrthermore, any person employed by or under a local marine board is 
within the scope of the Larceny Act, 1861 (24 dc 25 Viet. o. 96), s. 68, 
relating to embezzlement (M. S. Act, 1894, s. 248 (1) ), and will be held 
guilty of embezzlement if he fraudulently applies or disposes of any chattel, 
money, or valuable security received by mm whilst so employed, for, or 
on a,ooonnt of any public board or department, to any use or pu^sb other 
than that for which it was paid to him {ibid,, s. 248 (2) (a) ), or if he fraudu- 
lently withholds any part ot such sum contrary to instructions received for 
the due performance of his office {ibid., s. 248 (2) (b) ). The Larceny Act, 

1861 26 Viet. c. 96), 8. 71, also applies as to the manner of oharffiiig 

embeSslement in this connexion under the M. S, Act, 1894 {ibid., s. 248 (4) ), 
and for an indictment in this regard it is sufficient to charge any such 
chattd etc, as the property of the local board by whom tiie employee was 
appointed, or of the department on whose account it was received 
8.248(3)). 

{h) M. S. Act, 1606, ss. 74 (I), 85, Sched. It 
Me S. Act, 1894, 8. 210 (2) (d). 
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appointed, and any officer of onetoms appointed by tiie Board of 
Trade to carry out thoae purposes becomes a superintendent ot 
deputy within the meaning of Uie Merchant Shipping Acts (ft). 

1057. The duties of a superintendent of a mercantile marine 
office are: — 

(1) To afford facilities for engaging seamen by keeping a register 
of their names and characters (1), including especially a list of the 
seamen who, to the best of his belief, have deserted or failed to 
join their ships after signing the usual agreement. He must on 
request show this list to the master of any ship, and is not liable 
in respect of any entry in it made in good faith (m) ; 

(2) To superintend and facilitate the engagement and discharge 
of seamen (n), that is, for example, to provide proper forms for 
ship’s articles of agreement (o), to be present at the signing by each 
seaman of agreements with respect to foreign -going ships (p), to 
grant certificates to masters of foreign-going ships on the due 
execution of their agreements with seamen, or on the fulfilment of 
the provisions respecting running agreements (q), and generally to 
assist the masters of ships in making and attesting the necessary 
entries and alterations in their agreements with their crews (r) ; 

(8) To provide such means as may bu necessary to secure the 
presence on board ship of seamen who have signed proper 
agreements (s) ; 

(4) To facilitate, by the supply of the necessary forms and 
information, or by any other means in their power, the making 
of apprenticeships to the sea service (a) ; 

(6) To perform various other duties relating to seamen, appren- 
tices, and merchant ships imposed upon him by the Acts relating 
to merchant shipping (b). 


1068. All acts required by statute to be performed by, to, or 
° before a superintendent have the same effect if done by, to, or 
before a duly appointed deputy (c). The Board of Trade may 
dispense with the statutory requirement as to the transaction of 


(k) M. S. Act, 1894, s. 246 (3) (b). 

(l) Ibid., 8. 247 (1). 

(m) Ibid., 8. 230. * 

(n) Ibid., 8. 247 (1). 

(o) Compare ibid., 8. 114. 

(p) Ibid.,B. 116(1). 

(q) Ibid,, 8. 118 (1). 

(r) Ibid., 8. 122< ‘ 

(<) Ibid., 8. 247 (1). 

(a) Ibid., 8. 247 (1) : and compare ibid., 88. 106, 394 — 397 ; see p. 41, 
ante. 

(b) M. S. Act, 1894, 8. 247 (1). For example, to demand and to 
receive, witiun forty-eight hours of her arrival, the official log-book of 
every foreign-going ship (see ibid., 8. 742) which concludes her voyage 
at the port over which he has authority ; to issue seamen’s money ord^, 
for the pnrpose of giving facilities for the remittal of wages and other money 
of seamen and apprenticeB to their relatives and others (ibid., s. 146 (1)). 
For the duties as regards fishing boals and their crews and apprennoes, 
see title FiSriXuiES, Vol. XIV., pp. 630 et teq. 

(e) U. S. Act. 1894, A 247 (2). 
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Sect. 4 . — BegwtraUon Authorities. 

1059. It is the duty of the Board of Trade to maintain in the Registrar* 

Port of London an office cfilled the General Kegister and Becord ^ 

Office of Seamen {e), and the Boaid has power to appoint, and if seameSf 
necessary remove, a “ Eegistrar-General of Shipping and Seamen/* 
together with a competent staff of clerks and assistants (/). This 

officer must, by means of the documents transmitted to him and 
by the employment of all other means in his power, keep a register 
of all persons who serve in ships subject to the Merchant Shipping 
Acts ig). 

1060. The Registrar- General receives the lists of the crew, which Lists of oiew. 
must be made out, signed, and deliveied to a port superintendent 

by the masters of foreign-going ships (/i) whose crews are discharged 
in the United Kingdom within forty-eight hours after their arrival* 
at their final port of destination, or upon the discharge of the crew, 
whichever first happens, and of all home-trade ships (h\ on, or 
within twenty -one days after the SOth June and the 31st 
December in each year(i). The lists must state and contain : — 

(l) The number and date of the ship’s register and her registered Contenu. 
tonnage ; (2) the length and general nature of the voyage or 
employment; (3) the names, ages, and places of birth of the 
master, crew, and apprentices ; their ratings , their last ships or 

other employments, and the dates and places of their joining the 
ship ; (4) the names of any of the crew who have ceased to belong 
to the ship, with the dates, places, and circumstances of their 
leaving; (5) the names of any of the crew who have been maimed 
or hurt, with the time, place, and circumstances of the casualty ; 

(6) the wages due at the time of death to any of the crew who 
have died ; (7) the property (k) of any of the crew who has 
died, the manner in which such pioperty has been dealt with, and 
the money for which any part of it has been sold ; (8) any marriage 
which has taken place on board, with the date and the names and 
ages of the parties (/). 

1061. The delivery of such list is compulsory (wi), and in the 

(d) M. S. Act, 1894, s 249. 

(0) 251 (1). 

(/) Ibtd , B 251 (2) 

(a) Ibid , B 252 

(k) For definition of ** foreign-going Blnp/’ see ibid , s 742. 

(1) Ibid , B. 253 (1). 

(k) Ab to what ia included in such property,” see ibid , ss 172, 173; 

Act, 1900, a. 28 (6). 

(2) M. 8. Act, 1894, a. 253 (1) 

(m) The penalty for failure to deliver or transmit a list of the crew as 
above desoriDed without reasonable cau«(o ib afine not exceeding £5, leviable 
upon the master of a foreign>gomg ship, or upon the master or owner of a 
home-trade ship {ibid , b. 253 (3) ). 
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absence of a certificate of delivety. -whioh thA sapeil&tatdeat'iiiQvt 
give on receipt of it, a ship may be detained (a), and ^ offiMf of 
customs cannot clear in-ffaras any f(»eign>going ship(5)L 

1062. It is the duty of ever^ master of a British ship, registered 
or unregistered, to record in his log-book the oconrrence of every 
birth and death happening on board his ship as soon as possible 
after the event (c), and upon his next arrival at a port in the 
United Kingdom, or on such other occasion as the Board of Trade 
may direct, to transmit a return of the facts so recorded to the 
Begistrar-Oeneral of Shipping and Seamen (d), or, in sneh cases 
as the Board may direct, to the superintendent or chief officer of 
enstoms of the port (e), or, if elsewhere than in a British possession, 
to the British consular officer at the port(«), to be by him in turn 
transmitted to the Registrar-Generals). This duty is likewise 
imposed upon the master of any foreign ship carrying passengers 
to or from any port of the United Kingdom, if that port is eilffier 
the ship’s port of departure or port of destination (/). 

1063. In the case of a transfer of ownership or change of employ- 
ment of a ship the outgoing owner or master must, if the ship is 
in the United Kingdom within one month, if elsewhere within six 
months, transmit to the superintendent of the port to which the 
ship belonged a list of the crew made up to the date when such 
return, by reason of such transfer or change, ceased to be required 
of him (g). Similarly, if a ship is lost or abandoned, the master 
or owner must transmit to the superintendent at her port of registry, 
as soon as possible, a list of her crew at the date of her loss or 
abandonment (h). 

1064. All documents delivered or transmitted to port superin- 
tendents and officers of customs under the Merchant Shipping Acts 
must be in turn transmitted by them to the Registrar-General of 
Shipping and Seamen as soon as their practical utility at the place 
where they come into the hands of the supervising officer is 
exhausted (i). The Registrar-General then records and preserves 
them, and they are open to public inspection (k). 

1065. Upon the arrival of any British ship, not being a passenger 
ship, at either a port in a^ British possession, or elsewhere, at 


(a) As to enforcing detention, see M. 8. Act, 1894, b. 692 

(b) Ibifi., s. 263 (2). 

(e) Ibid., s. 264.(1). 

(d) Ibid., 8. 264 (2). 

(e) Ibid., B. 264 (3). The maximum penalty is £6 (ibid., b, 254 (6) ). 

(/) Ibid., b. 339. See title Rxoistration of Biribs, MABRumBS, and 

Dsatiis, Vol. XXIV., pp. 467 et leq. 

. (a) M. S. Act, 1894, b. 266 (1). 

(a) Ibid., 8. 266 (2). The maximum penalty is £10 (ibid., b. 266 (8) ). 
«) Ibid., 8. 266 (1) 

(1;) Ibid. A fee may be charged if fixed by the Board of Trade (ibid.). 
The doenmentB bo recorded are public recoros within the meaning of the 
PubUo Record Offloes Acts, 1838 (1 & 2 Viot. o. 94) and 1877 (40 ft 41 
viot. 0 . 60} ; as to theii admisaibuity in evidence, mode of proof thereof 
and exmnpl^n from Btamp dnty. Bee M. 8. Aot, 1894, bb. 694, 090, 
719, 72L 
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whi<di tlMfa is a BritiiBli <xin$Qlar o£lcart for a stay of ovoK Mos. a ' 

eight faoufSB, it is the dajly of the maater, trmun £o]rty>8i^t Boittrtiar 

bonte of arrival, to deposit with the ohief offieer of ouatoms or tlea 

consalar officer, as the case may be, the agreement trith the orew iintboiiiiaa. 

and all indeptures and assignments of apprenticeships (2). The 

officer retains these doouments during the ship’s stay and 

any necessary indorsements thereon (m). He must return them to 

the master within a reasonable time before his departure, certifying 

the date of delivery and return (ni), and, where it appears that any 

forms have been neglected or law trangressed, he must indorse the 

agreement to that effect and transmit to the Begistrar-General a 

copy of his indoreement, together with the best information he can 

procure concerning the alleged neglect or transgression (n). Any 

muter who is removed or suspended, or for any riason quits the 

ship during a voyage, must deliver to his successor the various 

documents relating to the navigation of the ship and to the 

crew (o). Ilis successor has a corresponding duty to enter at once 

in the official log-book (p) a list of the documents delivered (q). 




Part XXI. — Pleasure Yachts. 

Sect. 1. — Exemptions and Special Provisions under Statute. 

X066. Ships not exceeding fifteen tons burden (a), which ore only Exemption 
used on the rivers or coasts of the United Kingdom, or of some 
British possession where the managing owner resides, need not be *®e******‘®®' 
registered (6). 

1067. The owners, masters and crews of pleasure yachts are not Employment 
subject to the statutory provisions relating to the employment and 
competency of the officers and crow (c). 


M. S. Act, 1694, 8. 257 (1). For omission of tliis duty the master is 
not only liable to a fine of £20, but in proceedings to recover the fine the 
burden lies upon him of proving, either that ho obtained the neoe%ary 
certificate, or that it was not practicable for him to obtain it 
s. 257 (4) ). Compare aa to production of indentures, ibid,, a, 109, and 
of certificates of agreement, ibid., s. 118. 

(m) Ibid., B. 257 (2). 

(n) Ibid., s. 257 (3). 

(o) Ibid., 8. 258. Penalty not exceeding £100 (ibid.% 

(p) Compare ibid., ss. 230, 240. 

(q) Ibid., B. 256. 

(a) This means net register tonnage (The Brunei, flOOO] P. 24, C. A.). 
For form of charter of sailing yacht, see Euoyolopsedia of Forms and 
Preoed^ts, Vol. XIV., p, 90. 

(5) M. 6. Act, 1894, B. 3 (1). As to registration gcuorally» see p. 16. 
ante, laohts used for sea fishing must be registered us fishing boats ; 
title FlSHSRma, Vol. XIV., p]>. 628 et eeq. 

l^e provisions from which pleasure yachts are exempt are those in 
the M. S. Act, 1804, Part 11., rmating to eertifioates of competency of 
officers} the record of indentures of appTentioe8h4> ; the entry of 
par^nlars respecting apprentices ; the engagement of the crew through 
unUoensed peieons ; agmements with the crew (except those relating to the 
engagement of seamen abroad) g the oompulsory oisohargo and payment 
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ubot. ]. 1068. Pleasure yachts are subject to an annual payment per ton. 

Exemptions in place of payments per voyage, for light dues ; and only yaohto 
and Special and pleasure boats of under five tons are exempted (d). Yachts laid 
Frovi^ns daring the whole of any year ending the Slst March are exempt 
at t t light dues in respect of such year (e). Sailing yachts above 

Btame. register tonnage, which are not registered in the British 

Light dues. Tales and come into the territorial waters solely with the object of 
taking part in yacht-racing, may be exempted if holding a certificate 
in a form approved by the Board of Trade { f). 


Death on 
board. 

Marking. 


Compukoiy 

pilotage. 


1069. The statutory provision requiring the Board of Trade 
superintendent to inquire into the cause of a death happening on 
any foreign-going British ship does not apply to pleasure yachts (p). 

1070. The Board of Trade may exempt pleasure yachts belonging 
to privileged clubs from the provisions requiring every registered 
British ship to have her name marked on each bow, and her name 
and port of registry on her stern, and scale of feet denoting her 
draught of water on stem and stern post (/i), and from the provisions 
of the Customs Consolidation Act, 1876 (0, requiring name and 
port to be painted on every boat belonging to such ship ( j). 

Yachts are exempted in all pilotage districts from compulsory 
pilotage (/t). 


Bosigns. 1071. The Lords of the Admiralty may grant to the members of 

certain yacht clubs the privilege of wearing on their yachts a special 
ensign (Z). In the case of the Boyal Yacht Squadron, this is the 
white ensign as worn in His Majesty’s navy; in the case of the 
other privileged clubs, it is either the blue ensign of His Majesty’s 


of wages before a superintendent ; the accommodation for seamen ; fines ; 
delivery of documents to consular or customs officers abroad ; and official 
log books (M. S. Act, 1894, s. 262). 

(d) This was fixed at 1^. per ton by the Merchant Shipping (Mercantile 
Marine Fund) Act, 1898 (61 & 62 Viet. o. 44), Sched. II., reduced by 
12i per cent, by Order in Council dated the 10th August, 1903 (Stat. R. 6c 0. 
Rev., Vol. VIII., Merchant Shipping, p. 305), and by a further 17^ per 
cent, for three years by Order in Council dated the 2lBt December, 1908 
(Stat. R. & 0., 1908, p. 549). 

(«) Order in Council dated the 24th July, 1901 (Stat. R. & 0, Rev., 
Vol. VIII., Merchant Shipping, p. 303). 

(/) Order in Council dated the 4th July, 1908 (Stat. R. & 0. 1908, 
p. 647). ’ 

ig) M. S. Act, 1804, s, 690 (3) (o). 

(h) Yachts are exempted from external markings by virtue of a Board of 
Trade Circular (No. 1487) issued in December, 1909. This circular (which 
is an idstruction to surveyors) contains a list of seventy-one clubs the 
yachts belonging to the members of which are so exempted. Other yacht 
clubs may make appUcation for exemption to the Assistant Secretary, 
Marine Department, Board of Trade. 

(i) 39 6l 40 Viet. c. 36, s. 175. 

(^) The practice is that instead of having the name on the stern, as in 
* the ease of an ordinary ship’s boats, those belonging to a yacht have the 
burgee of the owner’s club painted on each bow. 

(£) Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. II (3); seep. 610, emto. 

(Z) A warrant signed by two of the Lords of the Admiralty and^the 
Secretary of the Admiralty is issued to the club defining the particular 
flag (colour and device) in each case. The warrant states that this flag 
may be worn on vessels belonging to members of such yacht club being 
natural-bom or naturalised Biitifii subjects, subjeot to the following 
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m 


fleets with or without a device, or the red ensign with the distinctive 
marks of the club on the fly thereof (m). The privilege is in each 
case granted by individu^ warrant (n), and a vessel in order to be 
eligible to wear such ensign must be registered, must belong to a 
British subject, and must not, at the time, be lent on hire or other- 
wise to any person not being a member of the club or not being a 
British subject. 

Sect. 2. — Privileges Accorded to Yachts Carrying Special Flag. 

1072. Yacht owners who possess Admiralty warrants are generally 
allowed the privilege of mooring to Government buoys, when these 
are not actually required at the time for the King’s service. 

Owners in possession of Admiralty warrants are also allowed the 
privilege of taking wines, spirits, and tobacco out of bond to use on 
board during foreign voyages, and to lodge these commodities in the 
custom-house warehouses, free of duty, between foreign voyages. 
Yacht owners can also carry their ijersonal furniture between places 
in the United Kingdom without the necessity of a coasting licence (o). 

Most foreign Governments grant exemptions from tonnage dues 
to yachts belonging to the privileged clubs. 

Sect. 3. — Measure of Liability in Case of Collision. 

1073. The limitation oi owner’s liability in respect of damages 
caused by his ship in case of collision (p) docs not apply where the 
owner is in command of his vessel (as is common in the case of 
small yachts), and is party or privy to the collision (q). Where a 
yacht, sailing under the rules of a club providing that she shall pay 
all damages, sinks another yacht in a race, the statutory limitation 
of liability is excluded by the implied contract (?*). 


conditions, namely : “1. Every vessel belonging to the Club in order 

to be eligible to wear the Ensign authorised by this warrant, shall have 
been registered as a British vessel in accordance with the MercJiant Shipping 
Act, 1894. 2. The Ensign shall not, without Our authority in wilting, be 

worn on board any vess^ belonging to the Club, wliile such vessel is 

lent on hire or otherwise, to any person not being a member of the Club, or 
who, beipg a member of the Club, is not a natural-born or naturalized 
British subject ; boo Admiralty Letter dated the 25tli July, 1913. in 
foreign ports the yacht’s Admiralty warrant must, on demand, be shown to 
the port authorities or British consul {ibid,). Yachts in Turkish waters 
are recommended to fly the red ensign, otherwise they are treated as men- 
of-war and compelled to obtain an Imperial irade before being allowed to 
pass the Dardanelles (Admiralty Letter dated the 29th May, 1903). 

(m) In the case of the Boyal Cork Yacht Club (the oldest yacht club in 
the world), the device is not on the fly, but is a golden harp on a neon 
ground in the centre of the Union Jsuok. As to flags generally, see M. S. 
Act. 1894, ss. 73, 74, 75. 

(n) A separate warrant is required for each club to which the member 
belongs : yachts held in partnership are not eligible unless all the owners 
are members of the club. The owner has to apply, through the seerdtary 
of his club, on a form setting out full particulars as to name of yacht, 
registered tonnage, length, breadth, rig and port of registry. 

^ 0 ) See, generally, title Revenue, Vol. XXIV., p. 590. 

(p) As to limitation of liability generally, see pp. 612 et seg., ante, 

(q) The Diamond, [1906] P. 282 ('* without his actual fault or privity *’). 

(r) Clarke v. Dunraven (Earl), The Satanita,'* [1897] A. C. 69. For 
a form of rules of a yacht club, see Enoyclopssdia of Forms and 
Precedents, Vol. III., p. 755. 


Sbot. 1. 

EsemptloiMl 
and Special 
Provlfdims 
under 
Statute. 


Mooring. 


Wines, 
spirits and 
tobacco. 


Coasting 

licence. 

Foreign 
tonnage dues 


Liability in 
case of 
collision. 
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fAIttZXII. Part XXII.— Naval artd Marine Courts, / 

iTava] and ' ' ' 

Marine 1074. The constitution and jurisdiction of naval courts and 
Courts, courts of survey have been considered elsewhere (a). It should he . 

SniOwnTta. Added that the provisions of the Merchant Shipping Act, 1894 (b), 
with regard to naval courts on the high seas and abroad (c) apply 
to all sea-going ships registered in the United Kingdom (d), ana to 
all ships registered in a British possession, when those ships are 
out of the jurisdiction of their respective Qovemments, and where 
they apply to a ship, they are deemed to apply to the owners, 
master, and crew of that ship (e). Anyone who wilfully and without 
due cause prevents and obstructs the making of any complaint 
to an officer empowered to summon a naval court (/), or the 
conduct of any hearing or investigation by such court, is liable to a 
fine not exceeding £50, c.- to imprisonment, with or without hard 
labour, for any period not exceeding twelve weeks (< 7 ). 

CouTtoof 1076. A court of survey (h) must hear every case in open court. 

Boirej. fpjjg judge and each assessor may survey the ship or have it 
surveyed by some competent person or persons, and have the 
powers of a Board of Trade inspector in that respect (i) ; they have 
also large powers of inspection and detention, and must report to 
the Board of Trade. The owner and master of the ship and their 
representatives may attend at any inspection and survey (/<). In 
difficult cases the matter may be referred by the Board of Trade 
to a scientific expert, who will have the same powers as a judge 
of the court of survey (i). The procedure of a court of survey is 
controlled by rules made by the Lord Gbancellor (m). 


(a) See title Courts, Vol. IX., pp. 107 «t »eq. 

(b) 67 & 68 Viet. 0 . 60, ss. 480—486. 

(0) See title Courts, VoI. TX., p. 108 ; and p. 591, ante. 

(d) There is an exception, save in the ease of Scotland, of fishing boats 
exclusively employed in fisliing on the coasts of the United Xiugdom 
(M. S. Act, 1804, B. 480). 

( 0 ) 7bid., a, 486. 

if) See title Courts, Vol. IX., p. lOA 
\g) M. S. Act, 1894, s. 486. 

(a) See title Courts, Vol. IX., p. 107. 

(t) See p. 650, ante. 

{k) M. S. Act, 1894, s. 488. 

(1) ibid, 8. 490. 

(m) Ibid., s. 489. Tlie rules in force are dated the 29th September, 1870 ; 
see Stat. fi. dc 0. Aev., Vol. VIII., Merchant Shipping, p. 230. 
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APPENDIX. 


Table op Collision Regulations, 1840 — 

[Note, — Hitherto it has been difficult to trace back one of the articles in the 
regulations^ owing to the absence of any table showing the names of the different 
regulations which have been introduced^ and what the regulations are or where 
they may he found, and the years during which they have been in force. And 
an additional difficulty has been that the law reports, especially of the* older cases, 
have referred to articles of regulations in force at the time without giving the exact 
name of the regulations or the date at which they came in force. To remedy 
these difficulties the following table has been prepared, which will be of assistance 
in tracing the history of the regulations now in force, and in verifying the par- 
ticular regulations in which any article referred to in the older law reports was 
contained . — Eds.] 


Authority. 

1 

In Foroo. 

Statement oe Summary of Regulations. 

Where Found. 

The Trinity 
House. 

30 th October, 
1840 

(These regula- 
tions were gra- 
dually super- 
seded, partly 
by stat. ( 1 840) 
9 & 10 Viet, 
c. 100 ; partly 
again by the 
Steam Naviga- 
tion Act, 1851 
(14 & 15 Viet, 
c. 79), and the 
Merchant 
Shipping Act, 
1854 (17 & 18 
Viet. c. 104) ; 
and filially, 
apparently, by 
the Sea Regu- 
lations, 1863.) 

The Trinity House Regulations, 1840. 

Becogniaed rules. 

Sailing vessels : — 

Wind free gives way to close-hauled. 

Vessel on larboard tack shall boar up for 
vessel on starboard tack. 

Both free and meeting, each must ]Mrt. 
Steam vessels, considered in the light of 
vessels with fair wind, give way to sailing 
vessels on either taok. 

New rides (adopted by steam vessels in 
H.M.’8 service.) 

When steam vessels must cross so near by 
continuing their courses that there would 
be risk of collision, each shall port bq as to 
pass on the larboard side. 

Steam vessel, passing another in ^ narrow 
channel, must leave the vessel she k passing 
on the larboard hand* 

1 Wm. Rob. 48a 

Pritchard's Admir- 
alty Digest (here- 
after in this I'able 
cited as Prit- 
chard), Ist ed. 
(1847), p. 134, n.i 
and cases thereon 
in .Srd od. (1886), 
title Collision, 

p. 271, n . ; 2Dd 
ed. (1865), title 
Damage, pp. 163, 
164, 192, 241. 

Abbott’s Law of 
Merchant Ships, 
etc. (hereafter in 
this Table cited as' 
Abbott), 11th ed. 
(1807), p. 605, 
aud some oases 
thereon, pp.^605, 
606. 

Marsden’s CoUkuono 
at Sea (hereto 
in this Tools 
cited 08 Manldm), 
3rd ed. (ISOl), 
p. 536 s andoAiss 




Authority. In Force. Statement or Summary of Begulationa. 


Sea Fisherios 
Act. 1843 
(0 A 7 Viet, 
o. 79). 8. 1. 
andSched , 
arts. I.. L.. 
LI., UIL, 
LIV. ; see 
amending 
Act, Btat. 
(1855) 18 & 
19 Viet, 
c. 101. 


22iid August, 
1843. till let 
Fob r u a r y, 
1869, as re- 
gards British 
subjects (tho 
Sea Fisheries 
Act, 1843 (6 & 
7 Viet. c. 79), 
was repealed 
by tho Seo 
Fisheries Act, 
1868 (.31 & 32 
Vict. c. 45). 
s. 71, which 
cam 0 into force 
on 1st Febru- 
ary, 1869; see 
below in this 
Table). In 
1877 the Sea 
Fisherios Act, 
1843 (6 & 
7 Vict. 0 . 79), 
was revived, 
as regards 
French fishing 
boats, as if the 
Act had not 
been repealed, 
and as re- 
gards French 
Hflhing boats 
the regulations 
in tho next 
column appear 
to bo still in 
foroo (compare 
Stuart Moore's 
History and 
Law of Fieh- • 
cries, 1903, pp. 
194, 195), the 
oonvenifion 
scheduled to 
the Rea 
Fisheries Act, 
1808 (31 A 32 
Vict. c. 45), 
|iot having 
pome into 
force. ^ Com- 
pare Fisheries 
(Oyster, Oab. 
and Lobster) 
Act, 1877 (40 
A 41 Vict. 
c. 42), 8. 16). 


j British and French Fi8hermen*8 Regulations, 
I 1843 (as they may be called). 

Day signals. 

To distinguish drift net fishing boats from 
trawl boats, vanes 8 inches high and 2 feet 
broad were to be carried at the masthead, 
and their colours were to be — 

For British trawl boats, red ; drift boats, 
white and ^ed. 

For French trawl boats, blue ; drift boats, 
white and blue. 

Lights, 

To distinguish boats fishing with drift nets, 
there were to be hoisted on one of their 
roasts from sunset to sunrise during all tho 
time their nets should be in tho sea, two 
lights one over the other, 3 feet apart. 


Where Found. 


thereon, p. 339, 
and 4thed. (1897), 
p. 365. 


As regards this Act, 
seeStuart Moore’s 
History and Law 
of Fisheries, 1903; 
and Maude and 
Pollock’s Law of 
Merchant Ship- 
ping (hereafter in 
this Table referred 
to as Maude and 
Pollock), 4th ed. 
(1881), Vol. IL, 
notes on pp. 
cclxzix, cclxxxix. 

An action of damage 
by onllision did 
not ' ^or broach 
of t‘ 0 regula- 
tions, as all trans- 
gressions wore to 
be submitted to 
tho jurisdiction 
provided by the 
Act {Marshall v. 
Ntdiolls (1862), 

18 Q. B. 882). 


I 
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Table of Ck)LLiBioN Beoulationb — continued. 


Authority. In Force. Statement or Summary of Kegulationa. Where Found. 


Stat.(1846)9 
& 10 Viofc, 
c. 100, pre- 
amble, 
60. 0, 30. 


li?t January. Every steam vessel meeting or passing any 
1847. (TiilSlst other steam vessel shall pass as far as may 
December. be safe on the port side of such other vessel 
18 5 1; sec Every steam vessel navigating any river or 


Steam Naviga- 
tion Act, 1861 
(14 & 15 Vict. 
c. 79), s. 1.) 


narrow channel shall keep os far as prac- 
ticablo to that side of the fairway or mid- 
chum lel of such river or channel which lies 
on the starboard side of such vessel, duo 
regard being had to the tide and to the 
position of each vessel in such tide. 


For oases thereon^ 
see Pritohard» 
3rd. ed. (1886), 
title Collision, 
p. 271, note 399$ 
and 2nd ed. 
(1865), title 
Damage, p. 164 


Admiralty 
R e g u 1 a- 
tions as to 
lights, 848 
(m a d e 
under stat. 
(1846) 9 & 
10 Vict. c. 
100, see 
88 . 10 , 11 , 
12, 13, and 
36; but it is 
a qiiL.stioii 
who t her 
8. 1 } was 
complied 
With). 


11th July, 1848. 
(TiU lat May, 
1852, when re- 
voked by Ad- 
miralty Regu- 
lations of that 
date.) 


Lights shall bo exhibited by all steam vessels, \ London Gazette, 


except in the river Thames, above Yantlctt 
Creek, between sunset and sunrise ; — 

When under weigh : bright white light at the 
foremast head, visible at least five miles in a 
clear daik night, and the lantern to bo so 
constructed as to show a uniform and 
unbroken light over an arc of the horizon 
of twenty points of the compass, from right 
ahead to two points abaft the beam on each 
side ; green hght on starboard side, and red 
light on port side, visible at least two miles 
in a clear dark night, and the lanterns so 
constructed as to show a uniform and 
unbroken light over an arc of ton points 
from right ahead to two points abaH the 
beam on their respective sides. The side 
lights to be fitted with inboard screens 
(placed in a fore and aft lino with tlio inner 
edge of the side lights) at least 3 feet 
long, to prevent thorn from being seen 
across the bow. [Illustrative diagrams, 
and instructions as to fixing the lights, 
which in fact amounted to rules of naviga- 
tion, were furnished by the Admiralty. 
The words referring to the fourth position 
shown in the diagrams were to the following 
effect, ** 4th situation : Here a green light 
only will be visible to each, the screens pre- 
venting the red lights being seen. They are, 
therefore, passing to starboard and wiUstor- 
6oard their holms with coiilidcnco.” See 
The Hob Roy (1849), 7 Notes of Cases, 280, 
285.] 

When at anchor : a common bright light. 


11th July, 1848. 


Steam Navi- 31st December, Whenever any vessel proceeding in one dircc- For oases thereon, 
g a t i o n 1851. (Till lat tion meets a vessel proceeiiing m another see Pritc.hard, 

Act, 1851 May, 1855; see direction, and the master or other person 2nd ed. (1865), 

(14 A 15 Merchant having charge of either such vessel peroeivos title Damage, 

Vict. c. 70), Shipping Re- that if both vessels continue their respective p. 165; 3rd ed. 

88.27, 48, poal Act, 1854 courses they will pass so near as to involve (18 86), p. 271, 

51. (17 A 18 Vict. any risk of collision, he shall p it the helm note 401. 

0 . 120), 8. 3, of his vessel to port, so as tu p'.ss on the 

Schedule.) port side of the other vessel, due regard 

• being had to the tide and to the TOsition of 

each vessel with respect to the dangers of 
the channel, and as regards sailing vessels, 
to the keeping of each vessel under com- 
mand $ 
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TAmE OF Collision Begvlations — coniimijed. 


Authority. In Force. 


Statement or Summaty of Regulations. 


Admiralty 
Notice re- 
peo ting 
lights, 
1862(nmde 
under the 
Steam Na- 
yigation 
Act. 1851 
(14 A 15 
Viet. 0.79), 
b.26). 


Ifit August, 1852. 
(TiU let Octo- 
ber, 1858; see 
Admira 1 1 y 
Notice, 1858. 
Not annuiled 
by M. 8. Re- 
peal Aot, 1854 
(17 A 18 Vict. 
0 . 120); com- 
pare The Man- 
gerton (1855), 
Sw. 120.) 


And the master of any steam yessol navigating 
any river or narrow channel shall keep as 
far as is practicable to that side of the 
fairway or midchannel • which lies on the 
starboard side of such vessel 

Steam veeseU. 

AU British soa-goinu steam vessels (whether 
propelled by paddfes or Screws) shall, within 
ull seas, gulfs, channels, straits, bays, creeks, 
roods, roadsteads, harbours, havens, ports 
and rivers, and under all circumstances, 
between sunset and sunrise, exhibit : — 
When under steam : [The same lights 
presoribod in practically the same 
I words as in- 1848]. 

When at anchor : a common bright light. 

Sailing vMsels. 

All sailing vessels, when under sail, or being 
towed, approaching or being approached by 
any other vessel, shall show, between sun- 
set and sunrise, a bright light, in such a 
position as can be best seen such vessel 
or vessels, and in suffiolent time to avoid 
collision. 

All sailmg vessels at anchor in roadsteads or 
fairways shall exhibit, between sunset and 
sunnso, a constant bright light at the 
masthead, except within narbours or other 
places where regulations for other lights for 
ships are legally established. 

The lantern to bo used when at anchor, both 
by steam vessels sCnd sailing vessels, is to bo 
so constructed as to show a clear good light 
all round the horizon. 


London Gazette, 
4th May, 1852; 
Sw. Appendix, 
p. i. For cases 
thereon, see Ptit- 
chard, 2nd ed. 
(1865), title 
Damage, pp. 147 
— 149 ; 3rd ed. 
(1886), p. 249, 

I note 281. 


M. S. Act, 1st May, 1855. Whenever any ship, whether a steam or 
^1854 (17 A (Till Ist Juno, sailing ship, moots another ship, whether 

18 Vict. 0 1863 ; seeM. 8. a steam or sailing ship, so that if both were 

104), 8S. 3, Act Amend- to continue their courses they would pass so 

4, 296, 297, m o n t Act, near as to involve any risk^f a collision, the 

1862 (25 A 26 helms of both 8hip84bbaU be put to port so as 

Vict. c. 63), to pass on the port side of each other. And 

8. 2, Schedule.) this rule sh&ll be obeyed by all steam ships 
and by all sailing snips, whether on the 
, port or starboard tack and whether close- 

bailed or not,*unlsB8 the oircciinstanoes of 
the case are such as to render a departure 
frbm the rule necessary in order to avoid 
, immediate danger, and subject also to the 

S roviso that duo regard shall be had to the 
angers of , navigation, and .as regards 
sailmg ships on the starboard tack close- 


sailing ships on the starboard tack close- 1 
hauled, to the keeping such ships under] 
command. 

Every steamship^ when navigating any 
narrow ohanneo, shall, whenever it is safe 
and practicable, keep to that side of the 
faimy or midohannot which lies on the 
starboard side of snob ship. 


For conslniotion, 
and coses thereon, 
SCO Pritchan\ 

2nd ed. (1865), 
title Damage, 
pp. 165 — 168, and 
192 — 194 ; and 

3rd (1886), 

p. 271, note 403, 
and pp. 273 — 
275; Abbott, 
llth ed. (1867), 

pp. 006-— 610. 
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Tabi^s Clotusioir 


Antbority. In Force. | 8tfttoliieitt or Snmmaty of Eegolationi Wbore Found* 


Admiralty 
Notice re 
■peotiDg 
lights ana 
fog signals, 
24th Feb- 
r u a p y, 
1858 

(Made under 
the M S 
Act, 1854 
(17 A 18 
Vict 0 
104) 8 295 
As to the 
Admiralty 
Keg u 1 a 
tion, 26 th 
October, 
1858, ex 
empting 
fishing ves 
sols from 
the above 
notice, see 
T?u Olivia 
( 1 862 ), 
Lush 497) 


Ist Qotober, 
1868 (Till 1st 
June, 1863,* see 
MS Act 
Amendment 
Act, 1862 (25 
A 26 Viot 
0 63), 8 2, 

Schedule ) 


Steam vessels 

All sea going steam vcssob, when under steam, 
shall, between sunset and sunrise, exhibit 
[the same lights presciibod in practically 
the same words as in 181S and 1852] 

Steam vessels under sail only are not to carry 
their masthead lights 

Fog signals 

All sea going steam vessels, whether propelled 
by paddles or screws, when then steam is 
up, and when under way, shall m all cases 
of fog use as a fog signal a steam whistle, 
placed before the funnel at not less than 
8 feet from the dock, which shall bo sounded 
once at least every hvo mmutLS , but when 
the steam is not up, they shall use a fog 
horn or bell, as ord( red for sailing ships. 

Sailing vessels 

All sea gomg sailino’ vessrh when under way, 
or being towed, shall, between sunset and 
suniise, exhibit a green li;;ht on the star 
board side and a light on the port side 
etc [in practically the same words as the 
Admiralty KogiiKtions, 1848, for steam 
vessLls] The coloured lights shall be fixed 
when ever practicable \\ hen the coloured 
lights cannot bo fixed (as in the case of small 
vessels in bad w cither), they shall be kept 
on deck between sunset and sunrise, and on 
their proper sides of the vessel, ready for 
instant exhibition, and shall be exhibited in 
such a manner as can bo best soon on the 
approach of, or to, any other vessel or 
vessels, m sufficient time to avoid collision, 
and so that the green light shall not be scon 
on the port side, nor the red light on the 
starboa^ side 

Fog signals 

All sea going saihng vessels, when under way, 
shall, in all cases of fog, use when on the 
starboard took a fog horn, and when on the 
port taek shall nng a bell These signals 
shall bo sounded onoe at least every five 
mmutes 

Pilot vessels 

Saihng pilot vessels are to carry on^ a white 
light at the masthead, and are to exhibit a 
flare up hght every fifteen in 

accordance with Trinity House Regulation 


Sw Appendix, p.yL 9 
Pntohaid, 2ad6d. 
(1865), title 
Damag^ pp. 160 
— 161, and oases 
thereon, pp, 161 
— 163, andlMto 
fishing vessetak P 
100 . 


Vessds at anchor, , 

All sea going vessels when at anchor in road* 
steads or fairways shall, between sunset 
and sunrise, exhibit where it can best bo 
seen, Imt at a height not exceeding 20 feet 
above the hull, a white Ii^t m a globuhur 
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Authority. In Force. Statement or Summary of Eegulations Where Found. 


lantern of 8 inches in diameter, and so con- 
I structed as to show a clear, uniform, and 

I unbroken light all round the horizon, at a 

I distance of at least 1 mile. 


Reralations 
for Pre- 
y enti n g 
Collisions 
at Sea 
(scheduled 
to Order 
in Council, 
9th Janu- 
ary, 1863 ; 
and made 
under M.S. 
Aot Am- 
endment 
Act, 1862 
(25 A 26 
Viot. c. 63), 
see B8. 26 
—28, 67, 
68, 61). 


I Ist June, 1863, as The Sea Regulations, 1863, arts. 1 — 20. London Gazette, \Zi\i 

regards Brit- January, 1863. 

I ish ships, and Lush, Appendix, 

in certain cases pp. 1 ana Ixxii; 

foreign ships Brown. A Lush., 

(Orders in p. 482. 

Council, 3rd Pritchard, 2ad ed. 

January, 1863, ( 1866), p. ooxxviii ; 

and later). 3rd ed. (1886), 

(Till Ist Sep- p.2622. And cases 

tember, 1880, thereon, 2nd od., 

as regards title Damage ; 3rd 

British ships ed., title Collision, 

and in some Parts IV. — VIII. 

cases foreign Holt (adm.), 1667, 

ships (except p. 7, and oases 

art 9, which therein, 

continued in Marsden, Ist ed. 

force till Ist (1880), pp.^ 247 

September, 

1884) ; see 
Orders in 
Council, 14th 
August, 1879, 
and 11th 
August, 1884, 
in Stat. R. A 
O. Rev., Mer- 
chant Ship- 
ping, Voi. 

VIII., pp. 246, 

267.) 

30lh July, 1808. Additional Regulations, 1868 (as they may be London Gazette, 


Order in 
Council, I 
30th July, 
1868 (mode 
under M S. 
Aot Am- 
endment 
Aot, 1862 
(25 A 26 
Viot, 0.63), 
as above). 


Marsden, 
(1880), 
et eeg. ; 
(1897), 
et eeg. 


Ist ed. 
pp. 247 
4tb ed. 
pp. 416 


(Till let Sep- called). 


4th August, 1868. 


tember, 1880 ; Explaining arts. 11 and 13- of the Sea Maude and Pollock, 
see above.) | Ke^pilations, 1863, which prescribed tW 4th od. (1881), 

sailing ships, meeting end on or nearly end VoL II., p. 44. 

on, should both port, and that ships under 
Btcam in the same case should do the 
like. 

The explanations are in praotically the same 
terms as the > explanatory paragraph in 
art. 18 of the Sea Regulations, 1910 (Stat. 

B A O., 1910, p. 457). 


The Sea 
Fisheries 
Act, 1868 
(31 A 32 
Viet. 0.45), 
IS. 6, 20, 
'Sobed. I., 
arts. XIL, 
xm, A 
XIV. of 


Ist Februaiy, 
1869. (TiU 
15th May, 
1884, 08 re- 
gards British 
subjects.) 

(This Act, and 
the articles 
of the Oon* 
vention os ed- 


Sea Fisheries Aot Regulations, 1868 (as they 
may bo called). 

As to all sea-fishing boats within the exdusiye 
fishery limits of the British Islands, and as 
to British sea fishing boots outside of these 
limits. 


Boats fishing with drift nets shall carry on one 
of their masts between sunset and sunrise 


As regards this Act, 
see above under 
the Sea Fisheries 
Aot, 1843 (6 A 7 
Viot. 0 . 79), dn 
this Table, and 
the authorities 
there referred to. 


Afpbndix. 


[60*3 


Tabue OB CoixnioR ItEOVMTiORS->-eoRMn««L 


Aotbority. In Force. Stetemont or Snmmary of Begulatione. Where Sbnnd. 


the Con- 
tention. 


acted therein, 
came into 
force on 1st 
February, 
1869 i but the 
Convention 
did not then 
and apparently 
has not yet 
come into 
force ; see the 
Board of 
Trade Notices 
in London 
Qazeiie of 
22nd January, 
and 0th Fob- 
luary, 1809. 

Arts. XIT.,XIII 
and XIV. and 
other parts of 
the Act were 
repealed by the 
Sea Fiphenos 
Act, 1883(46 & 
47 Viet. 0. 22), 
8. 30 (2); see 
especially s. 30 
(2) (b), which 
came into force 
on 15th May, 
1884; see No- 
tice in London 
OazetU, 28th 
March, 1884). 


during all the time their nets shall be in the 
sea : — 

Two lights one over the other, 3 feet 
apart. 

A 'boat obliged to anchor between sunset and 
sunrise on grounds where drift net fishing is 
going on sWl hoist so that they shall be 
seen from a distance : — 

Two lights placed hoi izon tally about 
3 foot apart. 


Regulations 1st September, The Sea Regulations, 1880, arts. 1 — 26. 
for Proven- 1880, os re- 

ting CoUi- gards British 

sionsatSca' ships and in 

(scheduled certain cases 

to Order foreign ships 

in Council, (Order in 

14th Au- ^uncil. 14 th 

gust, 1879; August, 1879) ; 

and made except art. 10, 

under M. S. which was bus- 

Act Am- pended from 

endment time to time 
Act, 1862 and never 

(25 & 26 cameintoforce 

Viot.o. 63), (Order in 

as above; Council, 11th 

oompare August, 1884). 

M. S. Act, (Till Ist ^ptem- 
1573 (36 & ber, 1884, as 

87 Viot. 0 . regards British 

85), s. 17). ships ; see 

Order in 
Council, llth 
August, 1884.) 


4 P. D. 241. 

Stat. R. & O. Rev., 
Vol. VIII., Mer- 
chant Shipping, 
pp. 240 et stq, 
Marsden, 2nd ed 
(1885), p. 47L 
Pritchard, 3rd ed. 
(1886), p. 2519, 
and title Colli- 
sion, Parts IV. — 
VIII. 
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Regulations 
for Preven- 
ting Colli- 
•ionsatSea 
< (scheduled 
to Order 
in Council, 
nth Au- 
gust, 1884; 
and made 
under M.S 
Act Am- 
endment 
Act. 1862 
(25 A 26 
Viot.o. 63), 
SB above). 


Ist Septonibor, 
1884, aa re- 
gards British 
ships (Order 
in Council, 
11th August, 
1884); and 
afterwards as 
regards (ho 

ships of several 
foreign coun- 
tries by later 
Orders in 
CounoiL 

(Till 1st July. 
1897, B<i 

regards British 
ships (Order 
in Council. 
27th Novem- 
ber, 1806): 
except art. 10, 
whion, with 
modifications, 
continued in 
force till 
1st May. 1906. 
when it was 
annulled as 
regards British 
ships (Order in 
Council, 4lh 
April. 1906).) 


The 8ea Regulations, 1884^ arts. 1 — ^27. 

Art 10 of these Regulations as to open boats, 
fishing-vessels etc., was modifira by the 
Fishing-Vessels Lights Reuulatioos. 1885, 
and the Sailing Trawlers Li^ta Regulations 
1885. and the Fishlng-Vewols Fog Sisals 
Regulations, 1906, below. Other articles 
of thiso Regulations were modified by the 
Steam Pilot Vessels Lights Regulations, 
1S92, and Vessels Side Lights Regulations, 
1803. 


0 P. D. 247, 

Stat. R. A O* Rev.. 
Vol. VIII., Mer- 
chant Shipping, 
p. 267. 

Marsden, 3rd ed. 
(1801), and 4th 
ed. (1897). 

Pritchard, 3rd ed. 
(1886), Appendix, 
p. 2512, and 
Addendum, C!oUi- 
slon, p. 2362, 
Parts IV.— VIII. 


Or^er in 
Council, 
30th De- 
cern ber, 
1884 (made 
under M. 
S. Act 
Amend- 
ment Act, 
1862 (26 
A 26 Viet. 
0 . 68 )). 


Ist January, 
1886. (TUI Ist 
May, 1906; 
see Orders in 
Council, 30bh 
December, 
1884, and 4th 
April 1906.) 


Pishing-Vessels Lights Regulations, 1885 (as Stat. B. A 0. Rev., 


they may be called) 

The Sea Regulations, 1884 (arts. 3. 6, and 10) 
shnll bo modified and added to as regards 
Hriti<»h fishing vessels and boats in the sea 
off the coast of Kurope lying north of Cape 
Finistcrro. , 

Steam vessels of 20 tons gross register or 
upwards : sailing vessels of 20 tons net 
roster os upwards : — 

Engaged in trawling bnt not having their 
trawls in the water, when under way 
between sunset and sunrise, shall show 
the lights required for steamships and 
sailing vessels respectively under the 
Sea Regulations, 1884, arts. 3 and 6. 
Engaged in trawling and having their 
trawls in the water, and not being 
stationary in conseqaenoe of their gear 
getting fast to a rock or other obstruc- 
tion, snail between sunset and sunrise 
show the lights required above, or the 
following lights : — 

Steam vessels, two lanterns : — 

(1) On or in front of the foremast head and 
in the same position as a steamship’s 
white light, a lantern so oonstruoted etc. 


Vd. VIII., Mer- 
chant Shipping 
p. 264. 





Table ob OoLUsioif 


Aathotlfey. I 


In Fom. 


« Sutement 4>r8ammaTy of Regutations. 


Where Fhnod. 


as to ahov an uniform and unbroken white 
light over an arc of horizon of four points 
of the oompasa from right ahead to two 
points on either bow ; and uniform and 
. unbroken green and red lights over ten 
points of the compass from two points 
abaft the starboara and port bows to 
four points abaft the beam on the star- 
board and port aides. 

(2) A white light in a globular lantern of 
not less than 8 inches diameter so con- 
structed as to show a clear, uniform and 
unbi okcn light all round the horizon. 

Sailing vessels, two lanterns : — 

(1) On or in front of the foremast head a 
lantern having a green light on the star- 
board, and a red light on the port side, 
so constructed etc. that the red and 
green do not converge and so as to show 
each of those tights ovoi an arc of hoiizon 
ot twelve points ot the compass, from 
right ahead to four points abaft the beam 
on the starboard and port sides. 

(2) A white light in a globular lantern (the 
same as for steam vessels). 

The second lantern of steam and sailing vessels 
was requii'ed to be carried not less than 6 
and not more than 12 feet vertically below 
the other lantern. 

The red and green lights in the first lantern 
were requiiod to bo visible not less than 
two miles on a dark night with a clear 
atmosphere. 


Order in 
Council* 
24th June, 
1886 (made 
under M. 
8. A 0 1 1 
Amend-' 
ment Act, 
1862 (25 

4b 26 Tiot 
a 63)). 


24th June, 1886. 
(Till Ist May, 
1906; see 'Or- 
der in Council, 
4th April, 
1006,) 


Sailing Trawlers Lights Regulations, 1885 (as 
they may be called). 

Further modifying and adding to the Sea 
Regulations, 1884 (arts. 6 and 10), as regards 
British sailing fishing veosels and boats of 
whatever tonnage when in the sea ofi the 
ooast of Europe, north of Cape Finisterre. 

Sailing vessels, engaged in trawling and having 
theu trawls in the water, and not being 
stationaiy in oonsequenco of their gear 
getting fast to a rock or other obstruotion, 
S they do not show the lights required by 
art. 6 of the Sea Regulations, 1884. or the 
lights required by the Fishing Vessels 
Ugbts Regulations, 1886, shall s&>w : — 

( 1) A white light in a globular lantern (the 

same as in the Fishing Vessels Lights 
Regulations, 1885). I 

(2) Alao a sufficient supply of red pyfo-| 

teohnio lights, each burning for at I 
least thirty seconds, and visible for j 
the same diatanoe under the same 
conditions as the white ligbk ' 


Stat. RAO. Rev., 
Vol Vm., Mer- 
chant Shipping, 
p. 269. 
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Tablb 07 Collision Regulations — continued . 


Authority. 

In Force. 

Order in 

18th August, 

Council, 

1892. (Till 

18th Au- 

13th October, 

gust, 1892 

1910; see Or- 

(made un- 

ders in Council, 

«^der H. 

7th July, 1897, 

8. Aot 

and 13th Oc- 

Amend- 

tober, 1010.) 

ment Act, 


1862 (25 


ft 26 Viot. 


0. 63)). 



Steam Pilot Vessels Lights Regulations, 1892 Stat. R. ft O. Rev., 


(as they may be called). 

Further modifying the Sea Regulations, 1884, 
by adding to art. 9 the following provisions : 

A steam pilot vessel, exclusively employed for 
the service of pilots licensed or certified by 
any pilotage authority or the committee of 
any pilotage district in the United Kingdom, 
when engaged on her station on pilotage 
duty and in British waters and not at 
anchor etc. (in the same terms as the 
fourth paragraph of art. 8 of the Sea 
Regulations, 1910). 

When engaged on her station on pilotage duty 
and in British waters and at anchor etc. 
(in the same terms as the fifth paragraph 
of the said art. 8). 

When not engaged on her station on pilotage 
duty, she shall carry the same lights as 
other steam vessels. 


Vol. vm., Mer. 
ohant Shipping, 
p. 273* 


Order in 
Council, 
30th Janu- 
^ ary, 1893 
(made un- 
d e r M. 
S. Act 
Am e n d- 
ment Act, 
1862 (25 

Viet. 
G. 63)). 


! 30th January, 
1893. (TiUlst 
July, 1897, 
when Order in 
Council, 27th 
November, 
1896, annuUod 
the Sea Regu- 
lations, 1884, 
except art 10.) 


Vessels Side Lights Regulations, 1893 (as London Gazette, 3rd 


they may bo called). 

Further modifying the Sea Regulations, 1884, 
and explaining arts. 3 and 15, by adding 
to art. 3 the following provisions : — 

(o) To ensure that the red and green side 
lights shall show an uniform light from right 
ahead of the ship to two points abaft the 
beam on the port and starboard sides 
respectively, and shall not show across the 
bow of the ship itself, the said bghts must 
be fixed and the screens fitted so that the 
rays from the red and green lights shall 
cross the lino of the ship’s keel projected 
ahead of the ship at a reasonable distance 
ahead of the ship. 

With regard to all vessels whoso lights are 
inspected by the officers of the Board of 
Trade, the red or green side light will not be 
doomed to be fixed and fitted in aocordanoo 
with the regulations, unless it is so fixed 
and screened that a lino drawn from the out- 
side edge of the wick to the foremost end of 
the inboard screen of such light shall make 
an angle of four degrees, or as near thereto 
as may be practicable, with a line drawn 
parallel with the keel of the ship from the 
outside edge of the wiok. 


February, 1803. 


Regulations Ist July, 1607, The Sea Regulations, 1897, arts. 1->31. 


for Pre- 
venting 
CkiUisions 
at Sea 
(soheduled 
to Order 
in Connoil, 
27th No- 


as regard^ 
British ships 
(Order in 
Council, 27th 
November, 
1896) ; and 
afterwards as 
regards the 


[1896] P.307. 

Stat. R. ft O. Rev.. 
VoL VUI., Mer- 
chant Shipping, 
p. 276. • 

Marsden, 6th ed. 
(1910), and 6th 
ed. (1604). 

Stoart Moore'sRnlM 
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[8621 Ap^ 4 


Authonty 


vemb or, 
189b, and 
made un- 
der M & 
Act, 1894 
(57 A 5S 
Vict c 60) 
see 68 418, 
419, 424, 

434, 741) 


Order in 
o u n c 1 1, 
23r(l Onto 
bcr, 1906 
(made un 
dor M 
Act, 1894, 
as 418, 
etc ) 


Ofder in 
Council, 
4th April, 
1906 (made 
under M.S. 


In Foice 


Statement or Summary of Regulations. 


ships of most 
foreign coun 
tiies by later 
Orders in 
Council , OT- 
ccpt art 9. 
which did not 
come into 
force till 1st 
May, 1906 
(Order in 
Counnl, 41 h 
April, 1906) 
(Till 13th Ucto 
bcr, 1910, as 
regards lintjsh 
sliips and the 
ships of suoli 
foreign coun 
tries , see Or 
dnr in Council 
13lh Octobtr, 
1910) 


7th August, IOC'S 
(Order in 
( oancil, 23id 
Octob r 1905) 
(Till 1st May. 
1906, see 
Order in 
Council, 4th 
April, 1906 ) 


Fishing Vessels Fog Signals Regulations, 1906 
(as tlioj may be called) 

Amending art 10 of the Sea Regulations, 
1S84, by substituting the following provi 
sLons for paragraph (g) of that article 
In fog, mist. Kllmg snow or heavy ram 
storms, drift not vc ssels attached to their 
IK ts, and vcsHola nhen trawling, drodgmg or 
fishing -nith any kind of drag not, and 
vessels Imi fishmg with their lines out, 
shall, if of 20 tons gross tonnage or 
upwards, rtspocti\cly 

At uitorx ah of not more than one minute 
mako a blast — 

If steam vessels, with the whistle or 
syren, and if sailmg vessels, with the 
foghorn, 

each blast to bo followed by Tinging the 
bell 

Fishmg vessels and boats of less than 20 tons 
gross tonnage shall not bo obliged to nve 
the above signals ; but if they do not, they 
shall make some other efficient sound signal j 
at mtervals of not more than one mmute. 


let May, 1906, as 
regards the 
British ships 
and boats 
mentioned m 


Fishing Vessels and Fishmg boats Regula- 
tions, 1600 (as they may be called) 

These Regulations were styled “ Art 9,” and 
the article was to be read as if it had formed 
one of the Sea Regulations, 1807. 


Where Found. 


of the Road at 
Sea, 3id ed* 
(1900). 


Stat RAO, 1900, 

p 211. 


Stat R. AO., 1900. 
1k400. 


H.L. — XXVI. 


Z 
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Authority. 

In Force. 

Statement or Summavy^'dtftegulations. 

Where Fbnnd. 

Act, 1894, 

the article 

This article is the same as art. 9 of the 


■ee te. 418, 
eto.). 

^ r d c r in 
Council, 4th 
April, 1906). 

(Till 13th Octo- 
ber, 1010; see 
Order in 
Council, 13 th 
October, 1910 ) 

Sea Regulations, 1910. 


Regulations 

13 th Ootobor, 

The Sea Regulations, 1910, arts. 1 — 31. 

Stat. R & 0.,1911 

for Pro- 
y e nting 
Collisions 
at8' Sea 
(sblieduled 
to Order 
in Oounoil, 
IStih Goto- 
ber, 1910; 
and made 
under M S. 
Aotp 1894, 
seeM. 418, 
418, 424. 
434,741.) 

1910. 


p. 457 ; and ac 
pp 374 — 499,a7it 






SHIPS PAPERS. 

See Shippino and Navigation. 


SHIPWRECK. 

See Admikalty ; Criminal Law and Procedure ; Insuiiancb 
S uirriNO AND Navigation. 


SHOEBLACKS. 

See Street and Aerial Traffic. 


SHOOTING. 

Sec Criminal Law and I^rocedure ; Game; Waters and 
Watercourses. 


SHOP ASSISTANTS. 


See Factories and Shops. 



( 664 > 


SHOP CLUBS. 

See OiiUBB. 


SHORE. 

See BouNDAniES, Fenci.s, and Party Wai,ls; Constitutional 
Law; Waters and Watercourses. 


SHOWS. 

See Theatres and Other Pdaces of Entertainment. 


SIDESMEN. 

See Ecclesiastical Law. 


SIDINGS. 


i'iee Carrtbbs : Railways and Canals ; Rates and Ratino. 
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SIGN MANUAL. 

See Constitutional Law. 


SIGNATURE. 

See Conthact; Dekds and Other Instruubnts : Guarantee 

Sale op Goods; Wills. 


SILVER. 

See Constitutional Law. 


SIMONY. 

See Ecclesiastical Law. 


SINKING FUND. 

See Local Gotbrnhbnt ; ±(BVEMira. 
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SITE 

See IlKirBMOB. 


SITTING AND PEW RENTS. 

See Ecclbsiastjcal Law. 


SITTINGS. 

See Timb. 


SKIMMED MILK. 

See Food and Dbuos. 


SKY SIGNS. 

See HianwATB, Stbidets, and Bridors ; Pubuo Hbaltd and 
Local Administration. 


( W ;) 

r * ' 

SLANDER. 

See CBIMINAI4 Law and Pboossdubb; Libed and SijAndeil 


SLANDER OF GOODS. 

Sec Trade and Trade Unions. 


SLANDER OF TITLE. 

See Tort. 


SLANDER OF WOMEN. 

See Libel and Slandbb. 


SLATE CLUBS. 

See Bankruptcy and Ins^dvengy; Friendly Sooibtibs. 
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SLAUGHTER-HOUSES. 

Sec Animals ; Public Health and Local Administration. 


SLAVE TRADE. 

See AoMinAiiTi ; Cjuminal Law and Pkocbdube ; Tbadb and 

Tbadb Unions. 


SMALL DWELLINGS. 


See Smauj Holdinqb and Small Dwellings. 
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SMALL HOLDINGS AND SMALL 
DWELLINGS. 
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SJMIT.I. 

DejOtaiUon of 
a Small 
Holding. 

Definition. 


Powera and 
duties of the 
Board. 


Small Holdings and Small I>wmua^Q9, 

F<yr Xtocal Qovimvmni - . - Het titU Looal 

0pm Spaces - - - - OoliiMOKfi Airo Eights (wOommOn; 

, ' Ofen Bpaoes Am Ebouat^on 
Grounds. 

Public Health • . . „ Public Health and Local Ad-. 

MINISTRATION. 

Water Supply to Small Houses „ WATER’ Supply. 


Part I. — Small Holdings. 

Sect. 1. — Definition of a Small Holding, 

1076 . The expression “small holding** means an agricultural 
holding which exceeds one acre, and either does not exceed fifty 
acres, or, if exceeding fifty acres, is at the date of sale or letting of 
an annual value, for the purpose of income tax, not exceeding 
£60 (a). 

Sect. 2. — Authorities for the Provision of Small Holdings, 
Sub-Sect. 1. — The Board of AyricuU^tre and Fieheriee. 

1077 . The Board of Agriculture and Fisheries, hereinafter 
frequently referred to as the Board (6), may appoint two or more 

g irsons possessed of a knowledge of agriculture to act as Small 
oldings Commissioners, hereinafter frequently referred to as the 
Commissioners, together with such other officers as it may, with 
the consent of the Treasury, determine (c), and must (1) ascertain, 
through inquiries made under their direction by the Commissioners, 
the demand in the various counties for small holdings, and the 
facilities for meeting it(ri), and (2) regulate the proceedings of 

(a) Small Holdings and Allotments Act, 1908 (8 £dw. 7, o. 36), s. 01 (1). 
TbiB Act, which consolidates the law on the subject, repeal the Allotments 
Acts, 1887 (60 & 61 Viet. c. 48) and 1800 (63 & 64 Viot. c. 65), the Small 
Holdings Act, 1892 (66 & 66 Viot. o. 3) (except so far as it relates to Scot- 
land), and the Small Holdings and Allotments Act, 1907 (7 Edw. 7, o. 64) ; 
besides the Local Government Act, 1894 (56 As 57 Viet. o. 73), s. 6 (3), (4), 
and the Land Transfer Act, 1897 (60 At 61 Viet. c. 66), s. 19 (see Small 
Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 61, Sched. III.). 
For the provisions of these earlier Aots with respect to allotments, see title 
Allotments, Vol. I., pp. 331 etseq^. The Small Holdings and Allotments 
Act, 1908 (8 Edw. 7, o, 36), and the Small Holdings Act, 1910 (10 Edw. 7 
& 1 Geo. 6| c. 34), as to whicli^ see p. 692, post, may be cited together as 
the Small Holdings and Allotments Acts, 1908 and 1910 (Small Holdings 
Act, 1910 (10 Edw. 7 Ac 1 G^o. 6, c. 34), s. 3). For the meaning of 
agidcoltural holding,^* see title Aortculture, Vol. 1,, p. 239; and for 
the method of assassing the annutd value of land for income tax purposes, 
see title Income Tax, Vol. XVI., pp. 610 ei seq. Small holdings are in 
oart4M& ooses^exempt from undeveloped land duty ; see Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), s. 18; title Eevenue, Vol. XXIV., p. 666. 

Xh) 'For the constitution of the Board, see titles Agriodlture, Vol. J., 
pr. 297 ; Constitutional Law, Vol: VII., p. 104. As to its joiisdictien 
as a judimal body, see title Courts, Vol. IX., pp. 222, 223. 

(c) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36], s. 2 (1). 
The appoinijA9ent of the CommissioneTS was oiiginally Divided io;r by the 
|iow repeeled^lSmall Headings apd Allotments Act# 1807 (7 Edw. 7, e. 94), 
a. 1 ; see 

(4) Small Holoiiigs aiid Allotments Act, 1908 (8 Edw. 7, c. 38), s. 3 ; and 
see p. 872, post. 
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Monty eoniidls, and, -wbaro thaw dwKna or nagiaot to aol, tfan 
CommidalonerB, with respect to the pwparation and application ol AalSwitSMC 
schemes for the provision of each holdings (e). ^ 

The ^ard must make an annual report to Patrliament of its ^ 

proceedings and those of the Commissioners, and also of the pro* 
ceedinga of the several councils under its control (f), 

1076. For the purpose of local inquiries, notices of which must Powmln 
be given and published in accordance with the directions of the 
Board, the Board, and the Gommissionei's and their officers, have ** 
the same powers as are possessed by the Local Government Board 
and its inspectors under the Public Health Acts (jy). 

1079. The Board may, to demonstrate the feasibility of establish- S!i;er0|to 
ing small holdings in any locality, exercise all the powers conferred 

on county councils with respect to the provision of such holdings (A)» 
except such as i elate to borrowing (t) and the compulsory acquisition 
of land(/f); and its expenses in such cases may be defrayed out 
of, and its receipts be paid into, the Small Holdings Account (Z)« 

Where the Board thus exercises the powers of a county council, ifc 
may appoint such advisory and managing committees, and confer 
or impose on them such powers and duties, as it thinks fit ; and 
may, with the consent of the Treasury, pay all reasonable travelling 
and out-of-pocket expenses of the members of such committees out 
of the Small Holdings Account (ni). 

1080. Subject to regulations to be approved by the Treasury, the CompenB*- 
Board may repay, or undertake to repay, out of the Small Holdings 
Account, any compensation paid by a county council to a tenant 

who has to quit land in consequence of its being requited for small 
holdings, and any costs necessarily and reasonably incurred by the 
council in relation to a claim for such compensation (n) ; and the 
whole or any part of the expenses incurred by a council with respect 
to the acquisition and adaptation of land for small holdings, except 

( 9 ) See, Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), 

8S. 4, 0; pp. 677, 678, post 

(/) Small Holdings and Allotmmts Act, 1608 (8 Edw. 7, o. 36), s. 59* Ai 
to reports by county councils to the Board, see p. 675, post 

(g) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 30), s. 57 
(1), (2). As to these powers, see Public Health Act, 1875 (38 & 39 
Viet, e 55), ss. 293 — 296 ; title Pubuo Health and Local Adminis- 
iBATioK, Vol. XXIII , pp. 374 et seq. For a list of the Public Health 
Acts, see p 361, note (a). 

{h) Small Holdmgs and Allotments Act, 1908 (8 Edw. 7, c. 36), a. 20. 

For the powers of county councils, see p. 673, post, 

($) Smell Holdings and Allotments Act, 1908 (8 Edw. 7, e, M), ss. 52, 58 ; 
see pp. 693 ei seq,^ p&st 

(ft) Small Holdings and Allotments Act, 1908 (7 Edw. 7, c. 36),ss. 38 — 48 ; 
see pp. 680 stssg , post 

(1) Small Holdings and Allotments Act, 1908 <8 Edw. 7, o. 3^, s. 20. 

The Small Holdings Account was opened With the Bank 6f England 
under the repealed Small Holdings and Allotments Act, 1907 (7 Edw. 7, 
ef 64), and provision was made for its oontinaanee by the Small HoldiUjU 
and Allotments Act, 1908 (8 Edw. 7, o. 36), s. 61 (1) ; see p. 693, post, 

(ta) Small Holdings and Allotments Aet, 1908 (8 Edw. 7, o. 36), m. ^ 

Aato the Small Holdings Aocount, see note (II, supnt 
(n) Slueil Holdings Act, 1910 (10 Edw. 7 dP 1 Geo. 6^ o. 34), s. 1 (3). An 
to such compensation, eee p. 692t post. 
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Scot. s. any purchase-money, oompensation, or rent payable in reepect of 
Aa!2ioiltieB such land (o). 

Pt^i^n of 1081. Any land acquired by the Commissioners is vested in the 
B nn^H Board, which may, however, at any time transfer such land to the! 
Holdings, county council at whose expense it was acquired, and must do so on 
payment of all sums due from the council in connexion therewith, 
1, ^ to' ** OD proof, to the satisfaction of the Board, that the council is 

ooanty willing to e^cercise and perform its duties with regard to it' ( p). 

councils. 

Sub-Seci’. 2.— The Small Holdings Commtmorwrs, 


Duties of 
the Bmall 
Holdings 
OoinmiS' 
lionen. 


1082. The Sniiill Holdings Commissioners are the ofGcers of the 
Board, by ^hom they are appointed, and act entirely under its 
direction (j). 

It is their duty, when required by the Board, to hold an inquiry 
in any specified county, and Jo report to the Board with regard to 
the extent to which there is a demand in it for small holdings and 
the practicability of satisfying it (r). They must for this purpose 
confer with county councils, who must supply them with such 
information and render them such assistance as they may reason- 
ably require, and co-operate with such other authorities, associa- 
tions, and persons as they think best qualified to assist them ($), 
When reporting the information acquired by them through their 
inquiry in any county, the Commissioners must state whether it is 
in their opinion desirable that a scheme for the provision of small 
holdings therein should be made, and indicate the nature of the 
proposals which they consider it desirable to embody in such 
scheme (t)- 


Powers of 
Commis- 
sioners to 
prepare 
soheme. 


1083. In the event of the default within a prescribed time of a 
county council to prepare a draft scheme, the Commissioners may 
do so if directed by the Board (a). When directed by order of the 

(o) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 21. 
As this power of repayment extends to vendor's and lessor's costs payable 
by county councils, the Board by Circular Letters dated the 22nd September, 
1009, 30th September, 1911, and 23rd September, 1013, made recommenda- 
tions as to the manner in which accouitts should be presented to them. 
As to the acquisition and adaptation of land, see pp. 678, 686, post ; as to 
the payment of loss arising^irom the carrying out of a scheme, see p. 678, 
post. 

(p) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 66. 

( 9 ) Ibid,,* 68. 2 (1), 3 (1), 4 (^, 67 (1). Anything required or authorised 

to be done by or to the Commissioners maybe done by or to any of them, 
and any document purporting to be signed by a Commissioner may be 
received in evidence without proof of his appointment or handwriting 
(ibid., 8. 66). 

(r) Jbid., s. 3 (1). For the powers of the Commissioners for the purpose 
of uiiq^hies, see p. 671, ante. 

Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), s. 3 (2), (3). 
Wbere the Commissioners in the course of their inquiry receive any infer* 
matiou of the existence of a demand for allotments, they must oommunicafte 
the information to the councils of the county, borough, urban district, or 
parish oonoemed (ibid,, s. 3 (4) ) ; aa to allotments, see, generally, title 
AxLOTMBNTa, Vol. 1 ., pp* 331 et seq, 

(0 Small H^dddings and Allotments Act, 1608 (S Edw. 7, o. 36), a. 3 (3>( 

(a) IMd,, a. 4 (2). As to schemes, see p. 677, posi» 
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Boards they may also carry into effect any approved scheme (6) ; and ' 

where they thus act in default of a county counoili the ComxniS'* Anthorittss 
sioners may appoint such advisory and managing committees, and toJ tte 
confer or impose on them such powers and duties, as they think Pwvtslwi of 
fit(c). SmsM 

The expenses incurred by the Commissioners in the preparation 
or carrying out of a scheme in default of a county council are Expenses of 
repayable by such defaulting county council, on demand, to the 
Board, out of the county fund, and are recoverable as a debt due to 
the Crown (d). Such sums as the Board certifies to have been 
received by the Commissioners in respect of any land acquired 
must be paid to the council (d). 

1084. Where the Commissioners are acting in default of a county Arbitration, 
council in a case where a notice to treat for the compulsory 
acquisition of land is withdrawn, all compensation payable to any 

person in respect of his interest in such land must be paid out of 
the Small Holdings Account («). AVhen land has been hired com- 
pulsorily by the Commissioners acting in default of a county 
council (/), questions respecting the right of the landlord to resume • 
possession of his land, and all questions referred to arbitration 
relating to orders authorising the compulsory acquisition of land 
by them, must be determined by an arbitrator {g) appointed by the 
Lord Chief Justice of England (ft). 

Sub-Sect. 3,--Countij Councils. 

1085. A county council, if of opinion that there is sufficient Power of 
demand in its county to justify tlieir provision (i), may provide county 
small holdings for persons who desire to buy or lease and will 
themselves cultivate them (A), and may prepare and send to the 
Board of Agriculture and Fisheries one or more draft schemes for 

the purpose (1). A county council may also, however, be required 


{b} Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 6 (2) ; 
see p. 078, post. 

(c) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 22. 
As to the powers of the Commissioners when enforcing a scheme m 
default of a council, see, further, p. 678, post 

(d) Small Holdmgs and Allotments Act, 1908 (8 Edw 7, o. 36), ss. 4 (2), 

6 ( 2 ). 

(6) Jhid., s. 39 (8); and compare p. 671, aTiie. As to compulsory acqui- 
sition of laud for small holdmgs, see p. 680, post , as to the Small Holdings 
Account, see p. 693, post 

(/) See p. 684, post 

(a) As to arbitration, see, further, p. 684, post 

(k) Small Holdings and Allotments Act, 1908 (8 Edw. 7,c. 36), ss. 40(2), 

68 ( 2 ). 

(f) As to the repayment of a portion of the expenses incurred in ascer- 
taining the demand, see Treasury Minutes of the 19th October, 1908, ana 
21st August, 1912, and the Circular Letters of the Board of Agriculture 
and Fisheries of the 20th November, 1008, 22nd September, 1000, and 
21llt October, 1912. 

(ft) Small Holdings and Allotments Act, 1008 (8 Edw. 7, o. 36), s. 1. By 
ibid,, B. 7 (1), the land acquired by the council may be without as well as 
within its county. The term person includes both men and women 
(Interpretation Act, 1889 (62 ds 63 Viet. c. 63), s. 1(1)), 

(l) Small Holding and AUotzueats Act, 1908 (8 Edw. 7, c. 36), s. 4 (3). 
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by tbe Board to provida small holdings, where thtf Board ig 
satisfied, on consideration of a report of the Small Holduigps Coni< 
missioners, that their provision is desirable and feasible (m). 

1086. Where the Commissioners are directed by the Board to 
hold an inquiry with respect to the provision of small holdings in 
any county, the county council must furnish them with such 
infori nation, and render them such assistance, as they may 
reasonably require, and may make representations to them respecting 
the land available and the demand for holdings (ra). 

On receiving the report of the Commissioners from the Board, 
the county council nyist prepare one or more diaft schemes to 
give effect to it (o), and, after a scheme has been settled and con- 
firmed by the Board, must carry it into effect within the prescribed 
time(p). 

1067. A county council may take nu lease or purchase by agree- 
ment, or, if unable to do so, compulsorily, land either wiihm or 
without its county for providing small holdings (q), and before 
selling or letting it may adapt such laud for the purpose (r). It 
may either sell or let the holdings thus acquired (s), and must keep 
a list of those sold or let by it, and a ni.ip or plan showing tbe 
si^e, boundaries, and situation of such holdings (0. 

1088. Where the tenant of a small holding has agreed with ^is 
landlord for its purchase, the council of the county in which it, 
or any part of it, is situate, if satisfied that tbe title is good(7i), that 
tbe sale is made in good faith, and that the price is reasonable, may 
advance to the tenant an amount not exceeding four-fifths of the 
^purchase-money, on the security of the holding (r). 

1089. A county council may delegate (a) to the council of any 


(m) Small Holdings and Allotments Act, 1908 (8 Edw 7, o. 36), ss. 1, 
3 — 0. 

(n) Ibid., fl. 3 (2), (3). The Act contains no provision for enforcing this 
duty. 

(o) Ibid., 8. 4 (1). 

(p) Ibid., B. 6 (1). As to the obligation of a council to carry out a scheme 
if DO time hmit is fixed, compare Brmley v. Oreemoich Board ofW&rhn (1878), 
3 Q. B. D. 384, 388 ; as to the Uabihty of a council which makes default 
in preparing or carrying out a scheme, see p. 673, ante. 

(g) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 7 (1), 
(2). Land acquired cotnpulsorily may be used only for leasing {ibid., 
8. 7 (2) ). 'As to compulsory acquisition of land, see p. 880, ^at. 

(r) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 8 (1) ; 
and see p. 680, post. 

(s) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), s. 0 (1) ; 
and see 45td., s. 7 (2), note (q), supra ; see, further, pp. 687 ei aeq., 690 
si seq., post. 

Small Itoldinge and Allotments Act, 1908 (8 Edw. 7, o. 36), s. 14. 

(w) On such a safe the council does not guarantee the title of the holding ; 
othenrto the proviaioiie of ibtd., ss. 11, 12, apply to ibid., s. 10 (2); see 
p. 687, post. • 

(o) Small Holdings and Allotments Act, 1008 (8 Edw* 7, o. 36), s. 19 
(1). W. 

(a) ** PeleMtion, as tiie word is generally used, does not imply a parting 
with powers pg the penfen who grants the delegation, but ^infe rather tP 
the conferring nf an authority to do things which otherwise that person 
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borough OT urban district in the county any cf its powetn Sot tikh 
ac^nisition, adaptation, and management of small holdings tor the 
borough or districtp and the borough or district council may 
undertake to pay the whole or any part of the loss, if any, inoorred 
in connexion with such small holdings ; and any sum so payable 
must be defrayed as part of the general expenses of the borough or 
district council in the execution of the Public Health Acts (b). 

1090. County councils may promote the formation or extension 
of and assist co-operative societies established for the provision of 
small holdings or allotments, whether in relation to the purchase 
of requisites, the sale of produce, credit banking, or insurance ; 
and may also employ as their agents any society having as its 
object, or one of its objects, the promotion of co-operation in 
connexion with the cultivation of small holdings (c). For the 
purpose of assisting a co-operative society, a county council may, 
with the consent of and subject to regulations made by the Local 
Government Board, make grants or advances to, or guarantee 
advances made to, the society, upon such terms and conditions as 
to interest and repayment, and on such security, as the couneir 
thinks fit (d). 

1091. Every county council must, befoie such date in every year 
as xhe Boaid of Agriculture and Fisheries may determine, send 
a report of its pioceedings during the preceding year to the 
Board (e). 

1092. A county council may not take any proceedings relating to 
small holdings whereby the annual charge (J ) for the time being on 
the county fund, including the annual payments in respect of loans 
raised for the purpose of small holdings, is likely to be raised above 
in any one year the amount produced by a rate of a penny in the 
pound (< 7 ). \\ here such charge at any time equals, or nearly equals, 


would have to do himself ” {Ruth v. Clarice (1890), 25 Q. B. D. 391, per 
Wills, J , at p. 395). 

(&) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 18 ; 
compare Public Health Act, 1875(38 &: 39 Vict. o 55), ss. 207, 209, 210; 
and see title Public Health and Local Administration, Yol. XXIII , 
p. 380. As to the duty of the council to appoint a small holdings and 
allotments committee, see p 676, post. 

(o) Small Holdings and Allotments Act, 1908 (8 Edw 7, c. 36), s. 49 
(1), (4)* As to the power of letting to a co-operative society, see title 
Industrial, Provident and Similar Societies, Vol. XVII., p. 7. As 
to the meaning of a co-operative society,'* see thid., p. 3. 

(d) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), a. 4 (2). 
(a) Ibid, B. 59; see, further, p. 671, (vnte. For form of re^rt, see 
Boatd*8 Ciroular Letter^ of the 20th February, 1009, and 16th December, 
1913. 

(/) Charge ** means the net charge on the county fund calculated in 
accordance with regulations made by the Local Government Board, after 
taking into account all receipts from or on account of small holdmgs or 
otherwise under the provisions of the Act relating to small holdings (Small 
Hoidhigs and Allotments Act, 1008 (8 Edw. 7, o. 36}, s. 17 (2) ). As to 
finance, see, further, p. 693, post, 

(g) As to the assessment of the ^ate, see title Rates and Ratiko, 
VoY. XXIV., pp. 69 et seq. 
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SWT. s. that amount, no further land may be purchased for small holdmgs 
Authorities until the charge has been decreased^ so as to admit of the further 
for the purchase without the charge exceeding such amount (h). 

Provision of 

Sm^ Sub-Sect. 4, — Small Holdingt and Allotmentt Commtileet. 

Holdings. 


ConstltutioD. 1093. It is the duty of every county council to establish a small 
holdings and allotments committee, which must consist either 
wholly or partly of members of the council, who must constitute a 
majority thereof (i)- 

All matters relating to the exercise and performance by the 
council of its powers and duties with respect to small holdings, 
except the power of raising a rate or borrowing money, must be 
referred to the committee, and the council, before exercising any 
such powers must, unless the matter is in its opinion urgent, 
receive and consider the '^eport of the committee with respect to 
the matter in question. The council may also delegate (j) to the 
committee, with or without restrictions or conditions, any of its 
powers with regard to small holdings, except the power of raising a 
rate or borrowing money (k). 


Delegation of 1094. A small holdings and allotments committee may delegate 
powers to sub- any of its powers to sub-committees consisting either wholly or 
committees, partly of members of the committee. In appointing any such 
aub-coramittee to which is committed the powers of management of 
small holdings the small holdings and allotments committee must 
consider the advisability of including amongst its members 
members of the council of the borough, urban district, or parish, 
in which the holdings are situate and for which they are provided, 
and other persons acquainted with the needs and circuin stances of 
the area for which the sub-committee act(/). 


Accounts. 1095. The accounts of any receipts or payments of money with 
respect to small holdings entrusted by the county council to the 
small holdings and allotments committee, or any of its sub-com- 
mittees, are accounts of the county council, and must be made up 
and audited accordingly (m). 


(A) Small Holdings and Allotments Act, 1908(8 Edw. 7, c. 36), e. 17(1). 

(0 Ibid., s. 60 (1). 

(j) As to the meaning of ** delegate,” see note (a), p. 674, mte. 

{k) SmairHoldings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 60 (1). 

H) Ibid., s. 60 (2).' 

(m) Ibid., B. 50 (3). These provisions apply to the council of a county 
borough in like manner as to a county council so far as the section relates 
to small holdings, but not so far as it relates to allotments. The council of 
a county borou^ may, however, appoint its small lioldii^a committee, 
if duly qualifled, to be allotment managers under ibid.. Port II. {ibid,, 
B. 50 (4) )• As to the duties of this committee in connexion with allotments, 
see title Allotments, Vol, L, p. 942 : the Small Holdings and Allotmeiy» 
Act, 1908 <8 Edw. 7, c. 36), a. 60 (1)— (3), correspond to the repeal^ 
Small Holdings and Allotments Act, 1907 (7 Edw. 7, o. 64), s. 36 (lV—(3). 
As to the aiwting of the accounts of county councils, see title Local 
Goveknmint, Yol. XIX., pp. 363, 364. 
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SfiOT, 8. — Schemes, 

Sub-Shot. h-^Frefiaration, 

1096. Where, after considering the report of the Small Holdings Prepmtion 
Commissioners (n), the Board of Agriculture and Fisheries considers of sobems hy 
it desirable that a scheme should be made, it must forward the 

report, with such modifications and reservations as it thinks 
desirable, to the county council, and thereupon it is the duty of the 
council to prepare one or more schemes to give effect thereto. In 
preparing the drafts the council must have regard to any proposals 
of the Commissioners indicated in their report (o). If the county 
council declines to undertake this duty or fails to prepare within six 
months, or within such extended time as is permitted by the Board, 
one or more draft schemes, the Board may direct the Commissioners 
to prepare a scheme (p). 

A county council may, however, without receiving any such 
report as aforesaid from the Board, itself prepare and send to 
the Board one or more draft schemes for providing small holdings 
for its county. 

1097. A draft bcheiue may specify (1) the localities in which CoDtents of 
land is to be acquired for small holdings ; (2) the approximate 
quantity of land to be acquired, and the number, nature, and size of 

the small holdings to be provided in each locality; (3) whether, and 
to what extent, grazing and other similar rights, to be defined in the 
scheme, should be attached to the small holdings, and, if so, the 
approximate quantity of land, or extent and nature of the rights, to 
be acquired for the purpose; and (4) the time within which the 
scheme, or any part thereof, is to be carried into effect. The scheme 
may also contain such incidental, consequential, or supplementary 
provisions, including provisions for the subsequent variation of the 
scheme, as may be necessary (q). 

1098. Where the Commissioners report, or the county councils Commia- 
concerned are of opinion, that a scheme should be made affecting 

two or more counties, the scheme may be prepared by the councils 
jointly, and may provide for joint action being taken by them (r). 

Sub -Sect. 2. — Pt'oeed ure, 

1099. A copy of any draft; scheme prepared by a county council Publicatt<m of 
must be sent to the Board, and if prepared by the Commissioners 

most also be sent to any county council concerned, and must be 
published and advertised, with any modifications proposed to be 
made by the Board, in such manner as the Board thinks best 

(») See p. 672, ante. 

(e) SmaU Holdiuge and Allotments Act, 1908 (8 Edw. 7, o. 36), a.rf (1), 

The wordiiu of the Act is “ shall have regard ” ; rompaxe aa to this JvUn* 

V. Os^ord (Lori Bithop) (1880), 6 App. Cas. 214 ; and see title Statutes, 

Vol. XXVII., p. 170. 

[p) Small Holdings and Allotments Act, 1008 (8 Edw. 7, o. 36), s. 4 (2); 
soe p. 072, ante, 

la) Small Holdings and Allotments Act, 1008 (8 Edw. 7, c. 36). 

*.4(3), (4). 

(r) Ibid.. 8. 4 (6). 


Sbot. 8. 
Sobemes. 
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8nn.8. adapted lor informing the persons affected and for itpsurihg'ptib* 
licity ; notice must be given of tho time within and tn4 manner 'ui 
, which objections are to be sent to the Board («). 

Public local 1100. After consideration of the draft scheme and anyobjectiOi^ 
loqniir. made thereto, the Board may in any case, and must, if tba 

county council objects to the scheme, or, where the scheme was 
made by a council, to any modifications therein proposed by the 
Board, hold a public local inquiry, at which the county council, 
and such other persons as the person holding the inquiry may 
allow, may appear and be heard (t). 

The Board may then, after considering the report of the person 
by whom any inquiry is held, settle and confirm the scheme, either 
with or without modifications, or may annul it (u). 


Sub-Skct. 3. — Enforcement, 

Duty of 1101. A county council must carry into effect the obligations 

imposed on it by a scheme within the time specified therein, 
S^flcheme further time as may be allowed by the Board, and may 

Into effect. for that purpose exercise any of its statutory powers relating to 
small holdings (a). On default by a county council the Board must, 
by order, direct the Commissioners to take such steps as are 
necessary for carrying the scheme into effect, and for that purpose 
the Commissioners will have all the powers of a county council from 
the time that such order is made (b). 

An order made by the Board directing the Commissioners to 
carry a scheme into effect must be laid before both Houses of 
^ Parliament as soon as may be after it is made (c). 

Board may 1102. If it appears to the Board that the carrying out of a scheme 
pay loM resulted, or is likely to result, in a loss, it may, with the 

consent of the Treasury, pay or undertake to pay the whole or any 
certain cases, part of such losB out of the Small Holdings Account (iQ. 


Purchase of 
land by 
agreement. 


Seot. 4. — Acquisition of Land for Small Holdings. 
Sub-Sect. 1 . — By Agreement. 

1103. The purchase of land (e) by -agreement for the provision of 


(s) Small Holdings and Allotments Act, 1908 (8 £dw. 7, c. 36), s. 5 (1). 

(t) Ibid., 8. 5 (2). 

(tt) Ibid,. 8. 5 (3). 

(a) Ibid., s, 6(1), . 

(b) Ibid., s. 6 (2),, As to the payment of the CommissioneiB’ expenses, 
see p. 073, ante ; as to the powers of the Commissioners when acting in 
default of a council, see, further, p. 672, ante. 

J c) Small Holdings and Allotment Act, 1908 (8 Edw. 7, o. 36), s. 6 (3). 
dl^Ibid., 8. 6 (4). As to the Small Holdings Account, see note (2), p. 671, 


(a) Land ” inchideB “ any right or'easement in ot over land (Small 
Hoiuinsi and Allotments Act, 1908 (8 Edw. 7, o. 86)^ a. 61 (^). 
Under ita power of acquiring land a council may aequira land for the 
purpose oi attaching to small holdings rights of grasing and other similar 
rights, au<£^ay acqitfre for that purpose stints and. othqr alienable 
common rigkH of gracing. Any rights created or acquired by the 
are attached to the small holdings in such manner and suD|eet to fuch 
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smftU by a couiify OQuneil {g MVerned by statate (f ) bud ^ 

may be aa^tiired from the Dnehy of Lancaster for the purpose of JMWMttm ' 
smaU holdings in the same manner as by a local stuitary authority aflwid 
for its purposes (#). 

1204. Any person having power to lease land for agriooltnral pur- — ^ 
poses for a limited tem, whether subject to any conditions or not, 
may, subject to the like consent and conditions, if any, lease land oimm 
to a council for the purpose of small holdings for a term not to lease, 
exceeding thirfcy-five years, either with or without the right ol 
renewal for not less than fourteen nor more than thirty-five years, 
at such rent as, in default of agreement, may be determined by a 
valuer appointed by the Board, but otherwise on the same terms 
and conditions as the original lease. The term of renewal must be 
specified in a notice to be delivered to the landlord not more than 
two years or less than one year before the expiration of the tenancy ; 
and^ if on such notice being given the landlord proves to the satis- 
faction of the Board that any land included in a tenancy is required 
for the amenity or convenience of any dwelling-house, such land 
must be excluded from the renewed tenancy (h). • 

Similar powers of leasing may be exercised, in the case of — Poviersof 

(1) Crown lands, by the Commifasioners of Woods and Forests (i); 

(2) land forming part of the Buchy of Lancaster, by the Chancellor 
and Council by deed under the seal of the Duchy, in the name of 
His Majesty, his heirs and successors (/c) ; (8) land forming part of 
the Duchy of Cornwall, by the Duke of Cornwall or other persons 
empow^erod to dispose of such land (Q ; and (4) glebe or other land 
belonging to an ecclesiastical benefice (in) by incumbent, with 
the consent of, and upon such terms and conditions and in such 
manner as may be approved by, the Ecclesiastical Commissioners (n). 

U05. Where a person having the powers of a tenant for life Powers of 
within the meaning of the Settled Lauds Acts(o), sells, exchanges, 
or leases any settled land to a county council for the purposes of Settled Unds 
small holdings, the consideration for the sale, exchange, or lease 


regulations as tbo council deems expedient; and where any right of 
grazing, sbeepwalk, or other similar right is attached to land acquired 
by a county council, the council may in like manner attach any share of 
such right to any small holding (Small Holdings and Allotments Act, 
1908 (8 £dw. 7, c 36), s. 42). As to the purchase of land gencraliy, see 
title Sale of Laud, Vol. XXV., pp. 289 et aeq, 

(?) See title Compulsory Purchabs op Land and Compensation, 
Vol VL,pp. meteeq. 

(h) Small Holdings and Allotments Act, 1908 (8 £dw. 7, o. 36), s. 38 ; 
PuhUc Health Act, 1876 (38 & 39 Viet. c. 18), s. 178; see title Con- 
stitutional Law, Vol. VII., p. 221 ; see also ibid., pp. 234, note (o), 236, 
note (a), 264, note (6). 

[h) Small Holdings and Allotments Act, 1908 (8 Edw. 7, e, 33), is. 4Q, 
44 (1) ; see also title Landlord and Tenant, Vol. XVIIL, pp. 368 et eeq. 

( 4 ) See also title Constitutional Law, Vol Vll., pp- 191, 192. 

f^) See ibid., p. 234. 

ft) See 4Md., pp» 263, 264. 

( 01 ) Compare the Glebe Lands Act, 1888 (51 dc 62 Viet. e. 20) ; aod seO 
title EcclesustwJal Law, Vol XL, pp. 790 aeq. 

(n) SihaU Holdings and Allotments Act, 1908 (8 Edw- 7# 0 . 36}, a. 40 
(2), (31 

(a) Bee title SETTiJDMBNTe, Vol XXV., p. 624. 
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most be the best that oan reasonablj be obtained (p) f and thelapd 
may be granted in pei'petuity at a fee farm or other rent secured 
by condition of re-entry or otherwise (g). 

1106. A county council which has hired land by agreement for 
small holdings is entitled to be paid compensation, subject to any 
agreement to the contrary, at the determination of the tenancy on 
quitting the land in respect of the same improvements and in the 
same manner as tenants of market gardens and agricultural 
holdings (r). 

Sud-Sect. 2.— Cow;>w?son/y. 

(i.) Pf/rcAase, 

U07. Where a council proposes to purchase land (s) compul- 
sorily (0 it may submit to the Board of Agriculture and Fisheries 
an order putting in force the provisions of the Lands Glauses 
Acts (u) as respects the iand specified therein (rr). 

The order must be in such form (y), and contain such provisions 
for carrying it into effect, and for protecting the council and the 
persons interested in the land, as the Board may prescribe (a), 
and must, subject to the necessary adaptations, incorporate certain 
statutory provisions as to compulsory acquisition of land(/>), but 


(p) Compare Agricultural Holdings Act, 1008 (8 Edw. 7, c. 28), s. 36 ; 
Housing of the Working Classes Act, 1890 (63 & 64 Viet. c. 70), s. 74. 

(q) Small Holdings and Allotments Act, 1008 (8 Edw. 7, c. 36), s. 40 
(4), (6) ; see title Settlements, Vol. XXV., pp. 653 et seq . 

(r) See Small Holdings and Allotments Act, 1008 (8 Edw. 7, c. 36), 
8. 47 (2), Sched. II., Parts I., II. ; and title Agriculture, Vol. I., pp. 260, 
note (c), 269, 270. To the improvements there enumerated drainage 
must be added. 

(s) See note (e), p. 678. ante. 

(1) Land can only bo acquiied compulsorily if the county council is 
unable to acquire by agieemeut, and on reasonable terms, suitable land 
for the purpose of providing small holdings for persons who desire to have 
small holdings (Small Holdings and Allotments Act, 1008 (8 Edw. 7, c. 36), 
B. 7 (2). As to compulsory purchase generally, see title Compulsory 
Purchase of Land and Compensation, Vol. VI., pp, 6, 10, note (n), 
60, note (1), 168 et seq. For the powers of councils, including parish 
councils, to acquire land for allotments and common pasture, see tiile 
Allotments, Vol. I., pp. 341 et eeq . ; and see also Sm^ Holdings and 
AUotments Act, 1908 (8 Edw. 7, o. 36), k. 39 (7). 

(u) See title Compulsory Purchase op Land and Compensation, 
Vol. VI.. pp. 12 et seq. , 

(a;) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 39. 
Sched. I., Part I. (1). 

(y) See* the Small Holding and Allotments (Compulsory Purchase) 
Regmations, 1908 ; Small Holdings and Allotments (Compulsory Purchase) 
Regulation, 1908 (No. 2) (Stat. R. & 0., 1908, Allotments, England, 
pp. 27, 30). 

(a) Small Holdings and Allotments Aot, 1908 (8 Edw. 7, c. 36), s. 39. 
Sched. I., Part I. (1). 

*(b) I.e., the Lands Clauses Acts (see title Compulsory Purchase or 
Land and Compensation, Vol. VI.. pp.*12 et seq. ; and, see, generally ibid.^ 
pp. 1 et eeq.) and the Railways Clauses Consolidation Aot, 1846 (8 dc 0 Vi^t. 
0 . 20), sa. 77 — 85 (see title Compulsory Purchase of Land and Com- 
pensation, Vol. VI., pp. 50 et eeq. ; Railways and Canals, Vol. XXIII., 
pp. 685, 686). In construing any enactment incorporated with the order 
the Small Holdings and Allotments Act, 1008 (8 Edw. 7, o. 30), is deemed 
to be the sjpeeial Aot*and the council &e' promoters of the undertaking 
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subjeet to tho modification that any dispute vrith irespect to dom- *• 

pensation will be determined by a single arbitrator appointed by AeqvMtioB 
the Board, who will be deemed to be an arbitrator within the ^ lasod 
meaning of the Lands Clauses Acts (c), the provisions of which ^ 
respecting arbitration will apply accordingly (d). H oMIng i. 

U 08 . The council must publish the order in such manner and Pabliofttloii 


give such notice, both in the locality in which the land proposed to oonflma- 
be acquired is situated, and also to owners (f ), lessees, and occupiers ^ 
of such land, as the Board may prescribe (/ ). 

If no objection is presented to the council by a person interested 
in the land within the prescribed period, or if every such objection 
IS withdrawn, the Board must confirm the order without further 
inquiry. If, however, an objection is presented and is not witli- 
drawn, the Board must forthwith cause to be held, in the locality in 
which the land is proposed to be acquired, a public inquiry, at which 
the council and all persons interested in the land, and such other 
persons as the person holding the inquiry thinks fit to allow, may 
appear and be heard, and, before confirming the order, the Board 
must consider the report of the person holding the inquiry and 
all objections made thereat (g). 

1109. The arbitrator must, so far as is practicable, act on his own Duties of 
knowledge and experience in assessing compensation (/i). Persons arbitrator as 
authorised to appear must be heard, by themselves or their agents, 
and witnesses must be heard ; but counsel or expert witnesses are 
not to be heard without the express direction of the Board (i). 

The Board may, with the concurrence of the Lord Chancellor, 
make rules for fixing a scale of costs to apply to an arbitration, 
and the arbitrator may, notwithstanding anything in the Lands 
Glauses Acts0)> determine the amount of costs, and may also 

(ibid.. Part I. (7) ); see title Compulsory Purchase op Land and Com- 
pensation, Vol. VL, pp. 49 et seq, 

(c) f^ee note (6), p. 680, ante. 

(d) Small Holdings and Allotments Act, 1908 (8 £dw. 7, c. 36), Sched. I., 

Pait I. (1). 

(s) See title Compulsory Furcuasb of Land and Compensation, 

Vol. VL, p. 15; the expression “owners’* includes legal and equitable 
mortgagees; see Martin v. London, Chatham and Dover Bail. Co. (1866), 

1 Ch. App. 601. Compare the definition of “ landlord *' in the Small Hold- 
ings and Allotments Act, 1908 (8 £dw. 7, o. 36), s. 61 (1)> as being the 

C ion entitled to receive the rent of the land (compulsorily hired from 
) from the council. 

(/) Ibid., Sched. I., Part I. (2). 

(g) Ibid., Sched. I., Part I. (3), (4). The Board may confirm any order 
for compulsory purchase or the compulsory birmg of land either with 
or without modification. An order is of no effect until confirmed, but 
on confirmation it is final, and the confirmation is conclusive evidence 
that the ofder was duly made (Small Holdings and Allotments Act, 

1908 (S £dw. 7, 0 . 36), s. 39 (3) ). The effect of this provision is that an 
order for the com;ralsory acquisition of land has, after confirmation, 
eff^t of an Act of Parliament, and certiorari will therefore not bo panted 
to oring up and quash such an order {Ex farU Binger (1909}» 73 J. r, 436). 

(A) See, further, p. 685« pod. 

(i) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), Sched. 1.^ 

Part L (5),^ As to the duty of the arbitrator, see Carlisle’s {Earl) 

Executrix v. Northumberland Couuty CounoU (1911)* 75 J. P. 539. 

(J) See Lands Clauses Act, 1845 (8 & 0 Viet. o. 18), b. 34; title 
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disallow as costs ia the arbitra&m tbe costs of aiif aimeoestety 
witnesb and any other coats annecessarily caused or ihewrred {Jk). 

mo. Where the land is glebe or other land belonging to an 
ecclesiastical benefice, the order itiost provide that sums agreed 
upon or awarded tor the purchase of land, or to be paid by way Of. 
compensation for the damage to be sustained by the owner % reason 
of severance or other injury affecting the land, must not be paid as 
directed by tbe Lands Glauses Acts, but shall be paid to the 
Ecclesiastical Commissioners, to be applied as money paid to them 
upon a sale under the Ecclesiastical Leasing Act8(/) of land 
belonging to a benefice (m). 

(li.) 

UUv A county council may snbmit to tbe Board an order for the 
compulsory hiring of the land (n) specified therein for a period not 
less than fourteen (o) nor more than thirty-jfive years (o), and the 
provisions with respect to‘ an order for compulsory purchase, as 
above stated, will, with certain modifications (p), apply to such order 
as if the term “ hiring” were substituted for the term ” purchase ”(o). 

The order must incorporate only such of the statutory provisions 
relating to compulsory acquisition of land incorporated in orders for 
compulsory purchase (g) as may, subject to the prescribed adapta- 
tions, appear to the Board necessary or expedient for the purpose (r). 

The terms and conditions of the hiring, other than the rent, most 
be determined in the order, and must in particular provide : — 

(1) For the insertion in the lease of covenants by the council 
to cultivate the land in a proper manner (s), and to pay to the 
landlord at the determination of the tenancy on the council 
quitting the lands compensation for any depreciation thereof 
through any failure by the council, or any person deriving title 
under it, to observe such covenants, or by reason of any user thereof 
by it or any such person, and, unless otherwise agreed, to keep 
the buildings and premises demised in repair. 

(2) That no pasture shall be broken up unless the Board is 
satisfied that it can be broken up without depreciating tbe value 
of the land, or that the circumstances are such that small holdings 
cannot otherwise be successfully cijtivated ; and 

COMPULSOBT PtmCHASE OP LaKD AND COMPENSATION, Vol. VI., pp. 83, 
84. As to the Lands Clauses Acts, see p. 12. 

{h) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 80), Sched. 1., 
Part I. (6). 

(1) See title Ecclesiastical Law, Vol. XI., pp. 700 et sag. 

{m) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 30), Sched. I., 
Part I. (8) ; oomplm ibid,, s. 46, as to glebe land hired by a oounoU; and 
see p. 079, ants. 

(n) See note (s), p. 678, ants. 

{oj Small Holdings and Allotments Act, 1008 (8 Edw. 7, c. 36), s. 30 <2) ; 
siSa Sshall Holdings and Allotments (Compulsory Hiring) Regulations, 
1906 (Stat. R. & a, 1908, p. 17). ' ^ --e e 

(p) See the text infra. ^ 

(g) See note (5), p. 080, anU. 

(r) Small Holdings and Allotments Act, 1908 (8 Edw. 7# o. 36), Sched. !•$ 
Part II. (1), For form of order and notice of order for eompulsoxy hising* 
See £neyeta|l«sdia of Forms and Pieeedents, Vol. XVJt., pp. 71 etaeg, ^ 

Is) As to tibe effect of such covenatlts, see Agmtiltira Hiddjnga 
1908 (8 Edw. 7, o. SS), s. 26 ; title Aobxcultokb, yo 1« I., pp. S^8, 
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(3) Tb«t^ ^li(wt tho eonstBDt of tbe landloid/ tto> xii^ sfiillt b« <*«*• *• 
eonfton^d ot the council to Ml oc ea6 tiiabw or teeos, or to Mke> AmMMHtn 
sell ox ovty awiy aay minerals, graTol, Band, or clay, eieept so for Bf&KMI 
as may be necessarjr or convenient for the erection of boilamgs on 
the land or ottferwise adapting it for small holding, and except * ”*“* ** 
upon payment of compensation for minerals, gravel, sand, or clay ttnberaiid 
so used (t). mlnersia 

m2. In default of agreemant the Board must appoint a single Bent, 
valuer to determine by valuation the amount of the rent tp be 
paid by the council for the land compulsorily hired (u), the amount 
of any other compensation to be paid by the council to any person 
entitled thereto in respect of the land or any infcerest therein, or in 
respect of improvements executed on the land or otherwise, and, 
where part only of a holding held for an unexpired term is hired, 
the rent to be paid during the remainder of that term (x). 

The valuer may require assistance, information, and explanation Method of 
fi*om any person interested in an^ valuation, and the production ▼ftiuation. 
of or access to all such books, accounts, vouchers, and other 
documents relating to the land to be compulsorily hired as he may 
reasonably require for the purposes of valuation, and such expenses 
as are certified by him to have been properly incurred in furnishing 
such assistance, information, and explanations, or otherwise, in 
relation to the valuation, will be paid by the council (y). 

In default of agreement, any questions as to the amount due by 
the council for depreciation on the determination of the tenancy 
must be determined by arbitration (z). 


(t) Small UoldiDgs and Allotments Act, 1908 (8 Edw. 7, o. 30), Sohed. I., 
Part II. (2). 

(n) In fixing the rent the valuer must take into consideration any rent 
at which the land has been lot , the annual value at which it is assessed 
for purposes of income tax or rating ; any loss caused to the owner by 
severance ; the terms and conditions of the hiring, including the reserva- 
tion of sporting or fishmg rights ; and all other ciroumstanoes connected 
with the land. He must not, however, make an allowance m respect of 
any use to which the land might otherwise bo put by the owner during 
the term of hiring, being a use in respect of which the owner is entitled 
to resume possession of the land (ibtd,, Sohed. I., Fart II. (4) ). For the 
“ uses ’* referred to, sec ibid., s. 46 (1) ; and p. 684, post 
(x) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o, 36), 
Sched. n.. Part II. (3). Any Compensation awarded to a tenant m 
respect of any depreciation of the value to him of the residue of his 
hoic^g caused by the withdrawal from the holding of the hired land 
must, as far as possible, be provided for by taking such compensation 
into account in fisiang the rent to be paid for the residue of the holding 
during the remaonder of the term for which it is held by the tenant (ibid., 
Scheo. I., Part II. (3)). Whore the land hired is in the oocuMtion 
of a tenant he may, oy notice in writing served on the ootonefi Vefdre 
the deteo^inatiaii of his tenancy, require that any claim by !him against 
the council which, under the Asprioultural Holdix^ Act, 1908 (8 Edw. 7, 
G. 28), Alight be referred to arbitration thereun^, shall be so referred, 
and in such case those claims shall to detei mined by arbitratioji Under that 
Aot^add not by arbitration under the Small Holdings and AQAtments Aot« 
1908 (8 Edw. 7, c. 36) ; see title AOBiouLTUBfi, Ydl. I., pp. 268 sf sm, 

(e) Small Holdings and Allotments Act, 1908 (8 Edw. 7 , 0 . 36), Sebed, J., 
Part II. (6). 

<s) IbiA, a 68 (1), SeJied. I., Part II. (7). Unless otherwise expteksly 
pre^dded, an questions which are referred to arbitration under the Act 
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Bam. i. ms. ^]ie regulaticms with respect to the renewal cft leases o! land 
AsqnlBitioB hired by agreement by a county council for the provision of small 
of Land holdings apply also to leases of lands compulsorily hired by the 
®ouncil for that purpose (a). 


Renewal of 
leases of land 
Go^ulsorily 

Lands subject 
to mortgage. 


1114. Where the land authorised to be compulsorily hired by an 
order is subject to a mortgage, any lease made in pursuance of the 
order by the mortgagor or mortgagee in possession has the like 
effect as if it ^ere a lease authorised by the Conveyancing and Law 
of Property Act, 1881 (6), s, 18 (c). 


Power of 
landlonl 
to resume 
possession of 
land oom- 


gulsorlly 


1115. Where land, or any part thereof, which has been hired com- 
pulsorily by a council is at any time during the tenancy shown to 
the satisfaction of the Board of Agriculture and Fisheries to be 
required by the landlord for building, mining, or other industrial 
purposes, or for roads (d) necessary therefor, the landlord may 
resume possession of such land or part thereof upon giving twelve 
months’ previous notice in writing to the council of his intention to 
do so. If a part only of the land is resumed, the rent payable by 
the council must, as from the date of resumption, be reduced by such 
sum as, in default of agreement, may be determined by valuation 
by a valuer appointed by the Board (e). 


CompcBBation 
for improve- 
ments on 
land 

compulsorily 

hired. 


1116. In the case of land hired compulsorily compensation will 
be payable in respect of the same improvements as in the case of 
land hired by agreement (/), but the amount of the compensation 
payable to the council will be such sum as fairly represents the 
increase, if any, in the value to the landlord and his successors in 
title of the holding due to those improvements (g). 


(iii.) Provisions Relating to Compulsory Purchase and Compulsory Hiring^ 

totric- 1117. A county council may not acquire land for small holdings 

priwfor*^ save at such price or rent that, in the opinion of the council, all 
^nisition expenses incurred in relation thereto will be recouped out of the 

of land. purchase-money for the land sold by it, or, in the case of land let, 

out of the rent ; and the council must fix the purchase-money or 
rent at such reasonable amount as will, in its opinion, guard it 
against loss Qi), Any expenses incurred in the enfranchisement of 
any land acquired, or in the purchase or redemption of land tax, or 


must be determined by a sii^le arbitrator in accordance with the Agrioul. 
tural Holdings Act, 1908 (8 £dw. 7, c. 28) (Small Holdings and Allotments 
Act, 1908 (8 £dw. 7, .e. 36), s. 58 (1) ). 

(a) See s. 45 (0), and p. 679, onto. 

(5) 44 & 45 Viet. o. 41. 

(c) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), s. 39 (6) ; 
see titles Lakulobd and Tenant, Vol. XVIII,, pp. 356 etsea . ; Mobtoage, 
Vol. XXL, pp. 163 et »eq* 

(Si) As to road making, see Agricultural Holdings Act, 1908 (8 Edw. 7f 
o. 28)i s. 23 (viii.). 

{e) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 86), s. 46 (d) ; 
as to hiring compulsorUy by the Commissioners acting in default of a 
county council, see p. 073, anis. 

(/y Sec p, 680, ante, 

{g\ Small Holdings and Allotments Act^ 1908 (8 EdW. 7g Or 36). s. 47 (S). 

(h) IW4., 6. 7 (3). . 



Fubasj' X. — Houjikcmt. 


nay qait-rentt tithe or other rentcharge, or other |)er< 

petual Bam issaing oat of the land bo acquired, are deemed to have 
been incurred in the purchase of the land (t). 

In determining the amount of any disputed compensation (k) 
under an order f6r the compulsory acquisition of land no additional 
allowance is to be made on account of the purchase or hiring being 
compulsory (1). 

ms. If after the determination of the amount of compensation Competuatlon 
to be paid to any person in respect of his interest in the land to be where notice 
compulsorily acquired, including, in the case of land hired compul- 
sorily, the rent, it appears to the council that the land cannot be let 
for spaall holdings at such a rent as will secure the council from 
loss, it may, at any time within six weeks after such determination, 
withdraw by notice in writing any notice to treat served on such 
person, or on any other person interested in the land. In such 
case any person on whom such notice of withdrawal has been served 
must be compensated by the council for any loss or expenses sustained 
or incurred by reason or in consequence of the notice to treat and 
of the notice of withdrawal. The amount of such compensation • 
must, in default of agreement, be determined by arbitration (m), and, 
where the notice of withdrawal is given by the Small Holdings 
Commissioners acting in default of the council (fi), is to be paid out 
of the Small Holdings Account (o). 

1119 . No holding of fifty acres or less in extent, nor any part Land exempt 
thereof, may be authorised by an order to be acquired compul- 
sorily (p), nor land which at the date of the order forms part of the ^iSeition. 
home farm attached to and usually occupied with a mansion-house, 
or is otherwise required for the amenity or convenience of any 
dwelling-house ; or which is the property of any local authority or 
has been acquired by any corporation or company for the purposes 
of a railway, dock, canal, water or other public undertaking; or 
which is the site of an ancient monument or other object of 
archseological interest (q). 

U20. A council in making, and the Board in confirming, an order Conndera. 
for the compulsory acquisition of land must have regard to the 

acquisition 

(0 Small Holding and Allotments Act, 1908 (8 Edw. 7. c. 36), s. 61 (3). of land. 

(k) As to the pimciples upon which compensation is assessed in such 
cases, see Be Lucas and CheeterfUld Gas and Water Board, [1909] 1 K. B. 

16, C. A., per Fletciusr Moulton, L.J., at p, 29; and see title Com- 
PVLSOBT I^RCHASJB OF LAND AND COMPENSATION, Vol. VI., pp. 31 
et eeq. 

{1) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 86), s. 39 (6). 

(m) Compare ibia., s. 68 (1) ; p. 683, ante. 

(n) See p. 680, ante. 

(0) Ibid., B. 89 (8). 

iv) Ibid., B. 41 (3). In fixing the rents to be charged regard must be 
had to the fact that a shorter term bf years will be allowed for repayment 
of ^ans in respect of decoration and other repairs of a temporary nature 
than for structurid repairs or new work ; see Circular Letter of the Board 
of Agriculture and Fisheries of Ihe 10th Ootober, 1912. 

(q) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 3^, b. 41 (Ij $ 
see, further, title Opek Spaoib and Bscbbation GBOxmDS, VoL XXlai 

68a 
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ettenfe of land held occupi^^ in the locality hjK''^y oivher or 
Acquisitioii tenant, and to the ^nvenience of other property betoigiikg ^ 
of Land occupied by the eame owner or tenant, and must, so far ae ptadtic^ 

able; avoid taking an undue or inconvenient quantity of land town 
Holcings. owner or tenant. For that purpose it must, where 

Only of a holding is taken, take into consideration the size and 
character of the existing agricultural buildings not proposed to be 
taken, which are used in connexion with the holding, and the 
quantity and nature of the land available for occupation therewith, 
and must, so far as practicable, avoid displacing any considerable 
number of agricultural labourers or others employed on or about 
the land (r). 

Order may 112L An order for the compulsory sale or hiring of land may 
provide for provide for the continuance of existing and the creation of new 

Md^crc^Uon (^) <>ver the land authorised to be acquired, and every 

of easementB. Order must, if so required by the owner of the land, provide for the 
creation of such new easements as are reasonably necessary fo 
secure the continued use and enjoyment by him and his tenants of 
all means of access, drainage, water supply, and other similar 
conveniences theretofore used and enjoyed by them over such land. 
A new easement created by or in pursuance of the order over land 
hired by a council must not, however, continue beyond the deter- 
mination of the hiring (t). 

Sect. 5. — Dealings with Land. 

Sub -Sect. 1. — Adaptation for Small Holdings, 

Adaptation 1122- A county council may, before sale or letting, adapt (t^) for 
before sale small holdings any land acquired by it for that purpose, by dividing 
and letting. fencing it, making occupation roads, and executing any other 

works, such as works for the provision of drainage or water supply, 
which can, in the opinion of the council, be more economically 
and efficiently executed for the land as a whole. The council may 
also, as part of the agreement for the sale or letting of a small 
holding, adapt the land by erecting thereon such buildings, or 
making such adaptation of existing buildings (a), as in the opinion 
of the council are required for thcT due occupation of the holding 
and cannot be made by the purchaser or tenant (h). 

(r) Small Holdings and Allotments Act, 1908 (8 £dw. 7, c. 36), s. 41 (6). 
As to ther, compensation payable to displaced agiicultoral labourers, see 
p. 692, past, 

(«) Compare Small Holdings and Allotments Act, 1908 (8 £dw. 7,e. 30), 

B. 61 (2), by which the expression **land ” includes any right or easement 
in or over land ; see note (s), p. 678, ante. As to efiisements generally, 
see title Easevekts and Profits A Prendre, VoL XI., pp. 233 et sag. 
hU) Small Holdings and Allotments Act; lj908 (8 Edw. 7, c. 30), a. 3d (4). 
to compensation to a council for improvements neoesdary lor 
land for small holding, see ihid.^ s. 47 (2) ; and p. 671, ‘ant^ 

fa) An to restrictions with respect to dweUmg-houses^ see ibid., s. 
(d)Mg).; p. 688, past, > t ^ 

{^) Sm4¥ Holdi^ and Allotments Act, 1908 (8 Sdw,,7t c. 36), ,4^ 

^ andequii^nt, see Circular pf the ^mrdelAgfiau)l^ 

and £^hiei^4at6d 17th July and 23ra ^ptemWy lOlK smd'^lbi^ 
issued themwith. 
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The total oeat of the acig[aifii1iion end adaptatien of tiim land ikiuei 
be appCKrtxoned by the council amonget the eeveral holdings in such 
manner as seems just^ and mnat include every expense incurred by 
it in relation to the land, inclusive of any allowance to any officers 
of the council foi* work done in relation thereto (c). 


Sub 'Shot. 2,Sale, 

1128. A county council must offer the small holdings for sale (d) 
to persons who desire to buy and will themselves cultivate them (e), 
111 accordance with rules made by the council and confirmed by the 
Board of Agriculture and Fisheries. The rules must in particular 
prescribe the manner in which holdings are to be sold or offered for 
sale, the notice to be given of the offer for sale, and the terms and 
conditions on or subject to which small holdings are to be sold by 
the county council; and must provide against any small holding 
being sold to a person who is unable to cultivate it properly, and 
otherwise for securing the proper cultivation of a holding (/). 

A county council has power to sell one or more small holdings 
to a number of persons working on a co-operative system api^roved 
by the council (g). 

1124. A purchaser must complete the purchase within such time, 
not less than one month after the agreement for the purchase, as is 
fixed by the rules, and on completion must pay not less than one- 
fifth of the purchase-money, which, in the case of each small hold- 
ing sold by a county council, must include the costs of registration of 
title {h), but must not include any expense incurred by the purchaser 
for legal or other advice or assistance (i). A portion representing 
not more than one-fourth of the purchase-money may, if the council 
thinks fit, be secured by a perjietual rentcharge 0’)* Any residue 
must be secured by a charge in favour of the council, to be repaid 
by half-yearly instalments of principal, with such interest and 
within such time, not exceeding fifty years from the date of sale, as 
may be agreed upon, or may, if the purchaser so requires, be repaid 
with such interest and within such term as aforesaid by a terminable 


(c) Small Holding and Allotmouls Act, 1908 (8 £dw. 7, o. 36), s. 0(1). 

(d) 'rhe power of acquiring land for amall holdings ootnpulsorjly only 
extends to cases where it is to be lot on lease (Small Holdmgs and Allot- 
ments Act, 1908 (8 Edw. 7, o. 36), s. 7 (2)); it seems, therefore, that land 
compulsorily acquired cannot be sold to tenants of the holdings. 

(e) Ibid.t fis. 1, 7 (1). As to the meaning of “ will themselves cultivate 
the holdings,’* see Circular Lfetter of the Board dated the 26th May, 1008. 

(/) Smafi Holdings and Allotments Act, 1908 (8 Edw. 7, e. 36), ss. 0(1), 
10. Mod^ Rules were issued by the Boaid on the 6th Marqh, tOOS. For 
1 ules of a county council as to the aoqaisition of small holdings CMi0 Bfteydo- 
psadia of Forma and Precedents, Vol. XVI., pp. 42 et seq. Aft to the 
conditions subject to which small holdings mush be sold, see p. 688, pest 
(c) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), 8. 9 (2). 
(A) 7.6., by the small holder ; compare tbiA, s, 13 (2) ; p, 691, post, 

(jO Sm^ Holdings and Allotments Aot, 1908 (8 Edw. 7, e; 36), s. U (1), 

(8). (3>. 

(f ) The rentohoEgu is redeemable in the manner provided by the Oon- 
veyjMietag and Imw of Property Act^ 1881 <44 As 45 Viet. o. 41), il 45 
(SmaQ Holdings and Allotments Act, 1908 (8 Edw. 7, c% 88), g. II (4) ) j gee 
tite BaftTCOiibUBs sjm Amuenas, Vol. XXIV.»p. SIX 


m 
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Shot. 6. 
DealiDifB 
frith Land. 


Bale subject 
to right of 
way. 


Conditions 
affecting 
holdings sold 
by counoil. 


annuity payable by equal half-yearly instalmenta, and the kitereet 
for the time being unpaid may at any time be dischaiged and the 
annuity may at any time be redeemed in accordance with tables 
fixed hy the county council (k). 

A council may agree to postpone for a term not exceeding five 
years the time for payment of all or any part of an instalment, 
either of principal or of a terminable annuity, in consideration of 
expenditure by the purchaser which, in the opinion of the council, 
increases the value of the holding ; but the council must do so on such 
terms as will, in its opinion, prevent it from incurring any loss (1). 

1125. A small holding may be sold subject to such rights of way 
or other rights for the benefit of other small holdings as the county 
council considers necessary or expedient (w). 

1126. Any small holding sold by a county council must for a term 
of twenty years from the date of the sale, and so long thereafter as 
any part of the purchase-money remains unpaid, be held subject to 
the following conditions : — 

(1) any periodical payments due in respect of the purchase-money 
must be duly made ; 

(2) the holding is not to be divided, subdivided, assigned, let, or 
sublet without the consent of the council (n) ; 

(3) the holding must be cultivated by the owner or occupier, and 
must not be used for any purpose other than agriculture (o) ; 

(4) not more than one dwelling-house must be erected on the 
holding, unless, in the opinion of the council, the relaxation of this 
condition will be for the benefit of that or adjacent small holdings, 
and the council must not authorise more than one dwelling-house 
to be erected for occupation with any one small holding ; 

(6) any dwelling-house so erected must comply with such require- 
ments as the county council may impose for securing healthiness 
and freedom from overcrowding ; 

(6) no dwelling-house or building on the holding may be used for 
the sale of intoxicating liquors ; 

(7) no dwelling-house shall be erected without the consent of the 
county council on any holding on which, in their opinion, a dwelling- 
house ought not to be erected. ^ 

If any of these conditions h broken, the council may, after giving 
the owner an opportunity of remedying the breach, if capable of 
remedy, cause the holding to be sold ( p). 


(k) Small Holdings and Allotments Act, 1908 (8 £dw. 7, o. 36), s. 11 
(4), (6). For forms, see Enoyolopiedia of Forms and Precedents, VoL I., 
pp. 487, 488. 

(l) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), s. 11 (6). 
For a form of agreement, see £noyclop»dia of Fonns and Precedents, 
"Vol. I., pp. 484, 486. 

(m) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), s. 11 (7). 

(n) As to subdivision on the death of the owner, see n. 689, post ^ 

(o) ** Agrioultura ” includes horticulture and the use of land for any pur- 
poses of husbandry, inclusive of the keeping or breeding of live st^k, 
poultry or bees, and the growth of fruit, vegetables, and the like (Small 
Holdings and Allotments Act, ‘ 1908 (8 Edw. 7, e. 36), a. 61 (1) ). 

(p) Riid,t a. 12 (1), (2) ; as to the right of purchase if land is diverted 
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1127. If the holding, while subject to the forcing conditione, 
would on the decease of the owner become subdivided oy reason of 
any devise, bequest, intestacy, or otherwise, the council may require 
it to be sold within twelve months of such decease to some one 
person, and if default is made in so selling it, the oouneil may itself 
cause it to be sold (q). 

1128. Where a county council, either on breach of any condition or 
on the decease of an owner, has power as aforesaid to cause or require 
a small holding to be sold, it may, in the event of its requiring 
it for the purposes of small holdings, by notice in writing require 
the holding to be sold to the council at such price as, in default of 
agreement, may be determined by arbitration (r), and thereupon the 
council, after such date as may be specified by the notice, and 
on production to the registrar of the Land Eegistry of evidence of 
service of the notice («) and of the payment of the sum so agreed or 
determined, or of the tender of such payment, is registered as the 
proprietor of the land in place of the registered proprietor, and such 
registration operates as a registration on a transfer for valuable con- 
sideration (0 under the Land Transfer Acts, 1875 and 1897 (w). 

1129. Any sale by a council under the foregoing conditions may 
be made either subject to, or wholly or partly free from, the charge 
in respect of purchase-money, and in either case the regulations 
aforesaid with respect to the purchase-money (a) apply as if the 
sale were a first sale of the holding. The proceeds of the sale must 
be applied in discharge of any unpaid purchase-money or redemp- 
tion of any rentcharge or terminable annuity which is not to 
continue a charge on the holding, and, subject as aforesaid, must be 
paid to the person appearing to the council to be entitled to receive 
the same (5). A council may, however, in special circumstances, to 
be recorded in its minutes, sell or consent to the sale of a small 
holding free from all or any of the foregoing conditions, and may 
give such consent on such terms as it thinks fit (c). 


from agriculture after restrictive conditions have ceased to attach to a 
holding, see Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 30), 
s. 15 ! p. 690, vast ; compare Conveyancing and Law of Property Act, 
1881 (44 Ac 45 Viot. o. 41), s. 41. 

(а) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), 
B. 1^ (3). 

(r) Compare ibid., s. 58 (1). 

(«) A notice for these purposes is sufficiently served if sent bv registered 
post addressed to the owner, or the personal representative of the deceased 
owner, at his registered address, or at his last known place of abode 
12(4)). ^ 

(i) Ibid., s. 12 (4). This provision does not apply where a small holdiag 
has been let by a county council {ibid.). 

(le) 38 & 39 Viet. o. 87 ; 60 & 61 Viot. o.65; see titles RbalPbofektt 
AMD Chattels Real, Vol. XXIV., pp. 308 et seq,; Sale op Land, 
VoL XXV.. pp. 432 et seq. 

\a) See Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), 
8. 11 ; and p. 687, ante. 

(б) Small Holdings and Allotments Act, 1008 (8 Edw. 7, o. 36), s. 13 (6). 

(e) Ibid., s. 12 (7). 
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SuALL Roimms Aim. SiiAzd:, 

1180. U 'ftt any time after the reetrictiva conditloBkjg|iMasaad. hara 
ceased to attach to a somll holding the o-wner thereof j^jji&es'to Asa 
it tor purposes other than agrieultore (d), he most befom i@o. 
whethw the holding is aituate within a town or boilt upon or obit 
offer it for sale, first to the county council from which it wM 
chased, and secondly to the person or persons, if any, then entitled, 
to the lands from which such holding was originally severed (e). 


Sub-Sect. 3. — Letting. 


1131. The letting of small holdings is governed by the same rules 
and regulations as their Bale(/), and a small bolding let by a 
county council is held subject to the conditions aforesaid under 
which it would be held if it were sold, except so far as those con- 
ditions relate to the purchase-money, and with the following 
modifications : — 

(1) The provisions empowering a county council on breach of a 
condition or the decease of an owner to require a small holding 
to be sold to the council (g) do not apply where a small holding 
has been let by a council (h), and if any condition or any term of 
the letting is broken, the council may, after giving the tenant 
an opportunity of remedying the breach, if it is capable of remedy, 
determine the tenancy (t) ; 

(2) A county council may, with the consent of the Board of 
Agriculture and Fisheries, let one or more small holdings to any 
association formed for the purposes, of creating or promoting the 
creation of small holdings, and so constituted that the division of 
profits among the membra of the association is prohibited or 
restricted (/c) ; 

(3) Any tenant to whom a small holding has been let by a county 
council has as against the council the same rights with respect to 
compensation for improvements as he would have had if the holding 
had been a market garden (1) ; and 

(4) A tenant of any small holding may before the expiration of 
his tenancy remove any fruit and other trees planted or acquired 
by him for which he has no claim for compensation, and may 
remove any hothouse, shed, greenhouse, fowlhouse, or pigsty built or 
acquired by him for which he has qo claim for compensation (in). 


(d) See note (o), p. 6S8, ante. 

(e) Small Holdings and Allotments Act, 1908 (8 Edv. 7. o. 86), a. 16. 
The Lands Clauses Consolidation Act, 1845 (8 & 9 Yiot. o. 18), ss. 127 — 180 
(see title ,Compouort PuncaASS op Land and Coupemsation, Vol. VI., 
pp. 26 et teg,), vill apply as if the owner of the smallholding were the pro- 
moter of the naddiraking and the holding were superfluons lands within 
the meaning of those provisions {ibid.). 

if) See Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), 
SB. 9—12. 




Md., a. 42 (2)— (4). 

. Ibid., e. 12 (4). 

) ,Lbid., 8. 12 (8)i oompare Conveyancing and Law of Property Act, 
1861 (44 A 45 VM. 0 . 41), s. 14; title LANin.OBD AND TsnaWT, 
Vol. XVni., pp. 639 s* teq. * . 

(k)' £^aI 1 Holdings and Allotanenta Act. 1908 (8 Edw. 7, o. 30), s. 9 (2) (b). 

• "bited by the oomM^cSee 

9 , 27 a ^ . 

1.(8 Edw. 7, 0^.36), a. 47-(^. 
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113d. ^here a county council has purchased land it must JmS tSSi 
apply to be registered as proprietor thereof under the Land 
Transfer Actsy 1875 and 1897 (n), and may be registered as pro- 
prietor of the land with any title authorised by those Acts ( 0 ). SotiSSou 

1133. When, after having been so registered, a county council Begiitnitfon 
transfers any such land to a purchaser of a small holding, the pur- p«olw«»« 
chaser must be registered as proprietor thereof with an absolute 

title, subject only to the incumbrances authorised to be created 
on such transfer (p); the remedy of any person claiming by title 
paramount to the county council in respect either of title or incum- 
brances will be in damages only, which may be recoverable as 
against the county council ((jf). 

Sect. 6. — Miscellaneous Powers of Coimty Councils* 

1134. A county council must, if practicable, sell or let as small Letting of 
holdings any land acquired by it for the purpose in accordance 

with the foregoing provisions, but if it is of opinion that any 
such land is not needed, or is unsuitable for small holdings, or 
cannot be sold or let under such provisions, or that some more 
suitable land is available, it may sell or let such land otherwise 
than under those provisions, or excliange it for other land more 
suitable. The council may pay or receive money for equality of 
exchange, and may erect such buildings or execute such works as 
will enable the land to be sold or let without loss. The statutory 
provisions relating to the right of pre-emption of superfluous 
land (/’) apply upon any sale before any such buildings or works are 
erected or executed on the land proposed to be 8old(«), The 

(n) 38 & 39 Viot. 0 . 87 ; 60 &; 61 Viot. o. 66 ; see titles Beal Pbofbbtt and 
Chattels Real, Vol. XXI V., pp. 308 et seq* ; Sale of Land, Vol. XXV., 
pp. 432 ei seq* Buies under the Land Transfer Acts, 1876 (38 & 39 Viet, 
c. 87) and 1897 (60 & 61 Viet. o. 65), may adapt these Acts to the reg^tra- 
tion of small holdings with such modMoations as appear to be required ; 

And, on the application and at the expense of a county council, may provide, 
by the appointment of local agents or otherwise, for carrying this provision 
into effect (Small Holdings and Allotments Act, 1908 (8 £dw. 7, c. 36), 

B. 13 (3) ). The Land Registry (Small Holdings) Rules, issued on the 9th 
Au|^t, 1892 (Stat. B. & O. Rev., VoL VII., Land (Registration), England, 

р. 23), have not been altered, and therefore remain in force in virtue of the 
Small Holdings and AUotments Act, 1008 (8 Edw. 7, c. 36), s. 62 (a), which, 
while repealing, inter alia, the Small Holdings Act, 1802 (65 & 66 Viot. o. 31), 
under which Shese rules were made, enacts that nothing shall affect any 
order, scheme, and rules etc. made under any of the enactments repealed. 

(o) Small Holdings and Allotments Act, 1008 (8 Edw. 7, o. 36]^ e. 13 (1). 

As to the titles which may be registered, see title Real Phofeevt and 
Chattels Real, Vol. XXIV , pp. 308 et seq* k 

(p) I.e., under the Small Holdings and AllotmcntB Act, 1908 (8 Kdw. 7, 

с. ^); see p. 687, ante, ^ 

(g) Smail Holdings and Allotments Act, 1008 (8 Edw. 7, o. 36], 

B. 48 (2). As to damagfe generally, see title Damaobs, Vol. X., pp. 301 
ei seq. 

(r) Lands ClaixseB Consolidation Act, 1846 (fids 9 Viet. 0 . 18), ss. 128—138; 
see title Coupulsobt PtmcKASB of Land and Compensation, Vol. VL, 
pptf 26 et seq* * 

(*) ** Save as afoietaid, the provisions of the Lands Clauses Consolidation 
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Small Housings Ajm SmajiIi^Dw^I^nos. ' 

comicil may also temporarily let or maiiawp holding tor such time 
and in such manner as it thinks expedient while any lease or sal^ 
thereof is pending (t). " 

1136. Where a labourer (it) who has been regularly employed on 
land (a) acquired by a county council for small holdings proves to 
the saiiisf action of the council that the effect of the acquisition was 
to deprive him of his employment, and that there was no employ-* 
ment of an equally beneficial character available to him in the 
same locality, the council may pay (b) to him proper compensation 
for his loss of employment, or for his expenses in moving to 
another locality, and any sum so paid must be treated as part of the 
expenses of the acquisition of the land (c). 

1136. Where a tenant is given notice to quit in order that the 
land may be used for small holdings, he may, upon quitting, recover 
from the council compen'jation for the loss and expense directly 
attributable to the quitting Which he incurs upon or in connexion 
with the sale or removal of his household goods, implements of 
husbandry, produce, or farm stock on or used in connexion with 
the land, but he must give the council a reasonable opportunity of 
making a valuation thereof, and must claim within three months 
after quitting. Any difference must, in default of agreement, be 
settled by arbitration (d). 

1137. A county council may sell or let to a borough, urban dis- 
trict, or parish council for the purposes of allotments (e), any land 
acquired by it for small holdings, and a borough, urban district, 
or parish council may 8ell(/) or let to the county council for the 
purpose of small holdings any land acquired by it for allotments, 


Act, 1845, Tvith respect to the sale of superfluous lands shall not apply ” 
(Small Holdings and Allotments Act, 1908 (8 £dw. 7, c. 36), s. 16 (3) ). 
For forms of agreement for sale, see Encyclopedia of Forms and Pre- 
cedents, Vol. Xvl., p. 51 ; and for forms of transfer, see ibid., Vol. I., 
pp. 485, 468. 

(0 Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), a 16. 

(u) Compare the expression “labouring population" in ibid,, s. 23, 
relating to allotments, which appears to be used with regard to urban 
labourers only. 

(a) By ibia.t s. 61 (2), " land " includAs any right or easement over it. 

(b) Compare Local Government Act, 1888 (51 & 62 Viet o. 41), s. 120 ; 
and, as to unreasonable disturbance of a tenant. Agricultural Holdings 
Act, 1908 (8 Edw. 7, c. 28), s. 11. 

a Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), s. 43. 

J Small Holdin^^ Act, 1910 (7 Edw. 7 & 1 Geo. 5, o. 34), e. 1 ; and see 
Cimular Letter of the Board ox Agriculture and Fisheries of the 23id 
September, 1913, and forms of claim issued therewith. As to the repay- 
ment ont of the Small Holdings Account of sums paid by a council under 
enactment, see p. 671, onto. As regards the compensation payable to 
an outgoing tenant, see Ee Bvana and G&morffon County Council Arbitration 
76 J.’ P. 468, where it was h^ld 'that loss incurred on the com- 
putso^ sale of hous^old goods, stock etc. and the cost of lefreshmeats 
supply at such sale could be allowed as reasonable expenses, but that 
the valaa:|b9>ii fee for valuing stock before the sale and the cost of pre« 
paring the agreement with the county council were unavoidable expenses 
of the sole and ought to be dtaallowed. 

(a) See tftJe ALtonaaNts, Vol. I., p. 341. . , 

(/) Coini^trhlaioal Government Act, 1894 (56 4c 57 Viet, a 78)» i. 8 {9% ai 
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of superflaoos lanOo not apply on any gu^'eale (h). 

Sect. 7. — B'inanee. 

1188. All moneys from time to time provided by Parliament 
towards defraying the costs and expenses of the Board of Agri- 
culture and Fisheries in connexion with small holdings, and all sums 
received by the Board and directed by statute to be so paid into the 
account, must be paid into the Small Holdings Account (i) ; and the 
costs and expenses of the Board directed to be so paid must be 
paid by it out of the money standing to the Small Holdings 
Account (7). 

Accounts of the receipts and expenditure of the Small Holdings 
Account must be metde up at the end of every financial year, in such 
form and with such particulars as may be directed by the Treasury, 
and must be audited by the Comptroller and Auditor-General as 
public accounts in accordance with such regulations as the Treasury 
may make, and must be laid before Parliament, together with his 
report thereon ; and payments out of and into, and all other matters 
relating to, that account, and to the money standing to the credit 
thereof, must be paid and regulated in such manner as the 
Treasury direct (A:). 


dim, i 
« 


SniOl 

Holdhivft 

Acoounfe^. 


Audit 


1139. A county council may borrow money (Z) for the purposes of Borrowing 
small holdings, and for the purpose of making grants or advances to 
co-operative societies, except that any money so borrowed must, P™®*- 
notwithstanding anything in the provisions regulating the borrow- 
ing (m), be repaid within such period, not exceeding eighty years 
where the purpose for which the money is borrowed is the purchase 
of land, and fifty years in any other case, as the county council, with 
the consent of the Local Government Board, determines in each 
case (n). 


to the powers of a parish council, with consent of the pariah meeting, with 
respect to the sale and lease of land and buildings. 

(g) See title Coicpulsobt Purchase of Land and Compensation, 
VoL VI., p. 12. 

(A) Small Holdings and Allotments Act, 1908 (8 £dw. 7, o. 36), s. 45 ; 
see also Circular Letter of the Board of Agriculture and Fisheries of the 
23rd September, 1913. 

(i) See note (Z), p. 071* ante* 

ij) Small Holdings and Allotments Act 1908 (8 Edw. 7« c. 36), s. 61 
*. 51 (4), (6). 

f{) *^Iii accordance with the Local Government Act, 1888*' (51 ds 52 
Vlot. e* 41), f.e., by ibid., s. 69; see title Local GovsRNsnB^t^VbL 
p. 861 ; if the council of a county borough, it borrows tt6lXim»R6c 
with the Public Health Acts," i.e., PnbUc Health Act, 1875 (88 4t 89 
0 . 55), ss. 238, 284 ; see title Pubuo Hbaxth and Log4X Abmikistbationt, 
VoK XXIII., pp. 382 si Mg. « 

S i) See note il), Bttpra^ 

) Smafl Holdings and Allotments Act, 1908 (8 Edw. 7» 6. 3|1|, s. 52 (1). 
BO borrowed must not be reckoned os pwt of tSKtotal deM 
of a eounty lor the purpose of the Local Govenunent Act, 1888 (51 ds 52 
Viot. c. 4l)t 6. 69 (2). As to logns for eou ipm ent or adaptatten,. sBe 
Cixoular Letters of the Board of Ameulture sndFiBheiiBfB of the 22iid Jiay» 
Ullt lOHh October, I012» 17ih July end 23rd September, 1918. 
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1140. The Public Works Loan ComiflPbners may (o) lend any 
money which may be borrowed by a county council for the parposM^ 
aforesaid; the loan must be made at the minimum rate (p^ allowed 
for the time being for loans out of the local loans fund, and tbo^ 
period for which a loan is made may, if the Local Governmenii 
B^ard makes a recommendation to that effect, exceed the period * 
allowed by statute (( 7 ), but must not exceed that recommended hy* 
the Local Government Board, nor, where the purpose of the loan 
is the purchase of land, eighty years, or in any other case fifty 
years (r). 

1141. As between loans for different periods, the longer duration 
of the loan must not be taken as a reason for fixing a higher rate 
of interest (/). 


U^. Any capital money received by a county council in payment 
or discharge of purchase-money for land sold by them, or in repay- 
ment of an advance made by them, must be applied, with the 
sanction of the Local Government Board, either in repayment of 
debt or for any other purpose for which capital money may be 
applied (s). 

1143. The expenses incurred by the council of a county borough 
with respect to small holdings must be defrayed out of the borough 
fund or borough rate, and any money borrowed by such a council 
must be borrowed on the security of the borough fund or borough 
rate ( 0 . 


1144. Separate accounts must be kept of the receipts and expendi- 
ture of a county council with respect to small holdings, and any 
such receipts are applicable to the purposes of such holdings, but 
not for any other purpose except with the consent of the Local 
Government Board (u). j 


( 0 ) See title Monet anj> Money-Lending, Vol. XXT , pp. 58 et seq. 
ip) This rate was fixed at 3^ per cent by a Treasury Minute of the 6th 
September, 1907. 

(g) J.6., under the Public Works Loans Act, 1875 (38 & 39 Viet. 0 . SC), 
and amendinff Acts; see title Monet and Money-Lending, YoI. XXT.. 
p. 58, note (a). The period is fifty yeaH ; see tbid,, p. 60. 

(r) Small Holdings and Allotments Act, 1908 (8 £aw. 7, c. 36), s. 53 (2). 
As to variations in the period for repayment of loans for adaptation, see 
the Ciroular Letters mentioned in note (n), p. 693, ante. 

(a) SmaU Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 52 (3). 
(t) I5id., s. 52 (4) ; and see title Local Gowbnment, Vol. XIX., pp. 817, 
319. Compare Public HealtlL Act, 1676 (38 dc 39 Viot. c. 55), s. 235, 
empowering locfd authorities to borrow on eecurity of sewage land and 
other properly, to pay out of rates levied by them the interest on moneys 
borrowed by them in pursuanoe of this provision ; see title Ppblio Health 
AfD Local Administration, Vol. pp. 363, note (<)» 386. The 

eotizioil of A county boFOush borrow^ ^in accordance with the Publio 
Health Acts*' ; see note (1), p. 663, ante. As to the borough fund and 
borough rate, see title Local Govsrnbcbmt, Vol. XIX., pp. 319 et qeq, a 
(a) Bio||||||^Holdings and Allotments Adt« 1908 (8 £dw. 7» o. 36), s. 54 (t). 
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Part ll^Small Dwellings. 

Sect. 1 . — Pow«r of Local Authoritiet to make Advancee. SMt. i. 

1145. Count; eounoils, councils of county boroughs* and on 

passing the necessary resolutions connoils of urban distriots *-u?!!!SL. 

l^g county boroughs, and of rural districts (in this pait of to^Ss* 
this title referred to as the local authority) have power to advance Advanaea. 
money for the purpose of enabling any resident in their respective 
areas to acquire the ownership (v) of the house in which he resides; ha^in^powci 
in the case of the councils of districts containing a population to make^ * 
according to the last census for the time being of not less than advances. 
10,000, the consent of the county council to the resolution is 
necessary (tv). 

The ^ council of an urban or rural district becomes the local 
authority for the purposes of the Small Dwellings Acquisition Act, 

1899(a), by passing a resolution to act under that Act, and thereupon 
all the powers, rights, and liabilities of the county council in respect 
of advances already made by it for the purpose of the ownership . 
of any ^ house in the district vest in the council of the urban or 
lural district, subject to the payment by that council to the county 
council of the outstanding principal and interest of any such 
advance (fc). 

1146. Before making an advance in respect of a house the local conditions 
authority (c) must be satisfied that the applicant is resident or governing 
intends to reside in the house (d), and is not already the pro- 
prietor of a house to which the statutory conditions apply («) ; that 

the value of the ownership (/) is sufficient (17), and the title one 


{v) “ Ownership *’ means such interest or combination of interest in a 
house as, together with the interest of the purchaser of the ownership, 
constitutes either a lee simple in possession or a leasehold interest in posses- 
sion of at least sixty years unexpired at the date of the purchase ; and 
where the ownership of a house is acquired by means of an advance, the 
purchaser thereof, or, in the case of devolution or transfer, the person in 
whom the interest of the purchaser is for the time being vested, is the 
proprietor of the house (Small Dwellings Acquisition Act, 1899 (62 ds 63 
Viet. c. 44), 8 . 10 (2), (3) ). 

{w) Ibid., Bs. 1 (1), 9 (1). If the council of any district is dissatisfied 
with any refusal or failure of the county council to give its consent, it may 
appeal to the Local Government Board, and the Board may, if it thinks 
fir, give its consent, which when given has the same effect as that of the 
county council {ibid., s. 9 (1) ). As to the power of a county ooundl to 
make an advance to a co-opwative society for the purpose of ereoting or 
improving working-class dwelling, see title iNDuSTKXAn, 

AKD BIIHLAB SOGITiTIES, VoL XV11.» p. 6. 

{a) 63 Viet. o. 44. 

(ft) Small Dwellings Acquisition Aot, 1699 (62 d& 63 Viet. o. 44l 
S. 9 C&). * 


4o) See the text, supra. 

Id) See pp. 697, 698, post. . A 

ie) Seft SmaU DwellingB Aoq»isiiion Act. 1699 (62 & 63 Viet? 
and the text, infra* ^ * 

(/> For definition of ** ownership/* see note (e), supra, 

Xg) See p. 696, pM, 


f.44),s. 10, 


A A 2 
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Aiioh on ordinary m^vtgagee woxdd be l^|ag to insi ^ ; tiiai tliia ' 
house is in good sanitary condition and good repair, an^ that th^ 
repayment of the advance is secured by an instrument vestiing 
ownership, including any interest already held by the puronasta:^-. 
in the local authority subject td the right of redemi>tion by thiS/. 
amlioant, and that such instrument contains nothing inconsistent ‘i 
^th the provisions of the statute (A). 

1147. An advance may be made either to a resident in any house 
within the area of the local authority (i), or to an applicant who 
intends to reside in a house as if he were resident, if he undertakes 
to begin his residence therein within such period, not excee^g eix 
months from the date of the advance, as the local authority may 
fix, Mad in that case the statutory condition requiring residence is 
suspenctod during that period (A;). 

An advance must not exceed J6240, or, in the case of a fee simple 
or leasehold of not less tnan ninety-nine years nnexpired at me 
date of the purchase, MOO, nor may it exceed four-fifths of what 
is, in the opinion of the authority, the market value of the 
ownership (1). 

No advance may be made for the acquisition of the ownership (1) 
of the house where, in the opinion of the local authority, the 
market value of the house exceeds MOO (m), 

1148. A local authority must keep at its office a book contain- 
ing a list of advances made by it; the book must be open to 
inspection during office hours free of charge, and there must be 
entered therein with regard to each advance a description of the 
house in respect of which the advance is made, the amountadvanced, 
the amount for the time being repaid, the name of the proprietor 
for the time being of the house, and such other particulars as 
the local authority may think fit (n). 

Sbct. 2. — Repayment oj Advances and Security Ther^cr. 

1149. Every advance must be repaid within such period,' not 
exceeding thirty years from the date of the advance, as may be agreed 
upon, with interest not exceeding 10s. above the rate at whidr the 
local authority can at the time borrow from the Public Works Loan 
Commissioners the money for ^e advance (o). 

The repayment may be made either by equal instalments of 
principal or by an annuity of principal and interest combined, 
and all payments on account of principm or interest most be made 

..T-** 

(k> SfflsU OwtUisgs Aoquidtloii Aet, 1890' (62 & 68 Yiot. o. 44), ■. 2. 
For forms of sgieauwts and mottyoges, see 'Enoydoptsdia of Forma and 
Fmcedenta, YoL L, np. 492, 498» 496. 

. :(4) fimaU DwelUligS AcqmaKion A«>t, 189IK62 Ss 63 Viet. o. 44), a. 1 (1). 
AT'bWion i>ot deemed to be leddent M a bouae unlaaa he ia both the 
oooiitto of and reaident in that honae (IM., a 10 (1) ). 

(i) Se^lbte (v), p. 696, ante. 

(m) Sii^'DweUmge;Aoquiaith>a Act, 1899 (OgdcdS Yiet. o, 44), a, 1 (1). 

(tt) Xbia^m. 8. ' ' V 

(«i 2 (8),(8)f. ' Aa tolpana by the PnbUo Wo^ Leon 

aioner8,aeej^ Uomtt akd llQHST-LnimDKi, YeS. X&l,'ppj eAstJfsq. 
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m. 


eitber «r at any periods not exceeding B haH^^ytta, 4A Swr.s. 

be agreed < 7 >). lltpaiinMit 

Thepltoprietor of a house in respect of which an advance has of Ad UBWes 
been made may also, at any of the usual quarter days, i^ter otm wdSatfgi^ 
month's written notice, and on paying all sums due on account of 
interest, repay to tiie local authority the whole of the outstanding 
principal of the advance, or any part thereof being d6l0 or a multiple 
of iElO; and where the mode of repayment is by an annuify of 
principal and interest combined, the amount so outstanding, and 
the amount by which the annuity will be reduced where a part of 
the advance is paid off, is determined by a table annexed to the 
instrument securing the repayment of the advance (a). 

1160. Where the ownership of a house has been acquired by Personal 
means of an advance, the person who is the proprietor is personally UaWUtjr^ 
hable for the repayment of any sum due in respect of the advance, ^rietor. 
until he ceases to be proprietor by reason of a transfer made 

under the statute (b) ; but the proprietor may, with the permission of 
the local authority, at any time transfer his interest in the house, 
provided that such transfer is made subject to the statutory con* . 
mtions(c). 

Sect. 8 . — Conditions Imposed while Advance is Outstanding. 

1161. Where the ownership (d) of a house has been acquired by Oondition 
means of an advance, the house is, until such advance with interest 

has been fully paid, or the local authority has taken possession or ^ 
ordered a sole (e), held subject to the following conditions : — 

(1) Every sum for the time being due in respect of principal or 
interest of the advance must be punctually paid ; 

(2) The proprietor of the house must reside therein (/) ; 

(8) The house must be kept insured against fire to the satisfaction 
of the local authority, and the receipts for the premiums produced 
when required by it ; 

(4) The house must be kept in good sanitary condition and 

re^ir ; 

(5) The house must not be used for the sale of intoxicating 
liquors, or in such manner as to be a nuisance to adjacent 
houses (p); and 

ip) Small Dwellings Acquisition Act, 1600 (62 & 63 Viot. o. 44), s. 1 (4), (6). 

(a) IM., s. 1 (6). 

(3) Ibid., a. 4 (1). 

(o) IMA, s. 3 (2). The permission of the local authority must not be 
uaseasonably withheld (tMA). As to the effect of permission to aarign 
being unreasonably withheld, compare title Landi.oiu> TgNAVT, 

Vcl. XVIIl., pp. 679 et seq. The permission of the local authosiiv is not 
required in the case of any oharge made by the proprietor on his mterest. 
so for as the charge does not affect any rights or powma of the local 
authority (iWd., a. 4 (2) ). 

ii) See note («), p. 696, ante. 

(s) See p. 698, post. 

if) As to the exemptfims from this provision, see p. 698, post. As to 
non-compliance with this requirement, see ibid. 

(g) As to user of property constituting a nulianoe, see, generally, titte 
Nunaxox, T<d. XXI., pp. 618 at ssq. 
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Sfeot. ». (6) The loeal authority must have power to enter the honsfr 

any person authorised by the authority in writing for the purposOi 
Imposed at all reasonable times, for the purpose of ascertaining Mdiether the 
while statutory conditions are compli^ with (A). 

Adnnoe 

Is Out- 1152. A local authorify may allow a proprietor to permit, b]r 
standing, letting or otherwise, a house to be occupied as a furnished house by 
OoncUtiongot some other person daring a period not exceeding four months in 
noB-resi- the whole in any twelve months, or during absence from the house 
f in the performance of any duty arising from or incidental to any 

atenL’ on office. Service, or employment held or undertaken by him, and the 
offloiai duties ; condition requiring residence will be suspended while the permission 
death. continues (i). 

Where the proprietor of a house subject to statutory coii- 
ditions dies, the condition requiring residence is suspended until 
the expiration of twelve months from the death, or any earlier date 
at which the personal representatives transfer the ownership or 
interest of the proprietor in the course of administration. Where 
the proprietor of any such house becomes bankrupt, or his estate 
is administered in bankruptcy under the provisions for the adminis- 
tration of th^ estates of persons dying insolvent (k), and in either 
case an arrangement is made with the trustee in bankruptcy, the 
condition as to residence will, if the local authority thinks fit, be 
suspended during the continuance of the arrangement (1). 


Sect. 4. — Iiemedie» for Breach of Conditions. 

Sub-Sectt. l.—PoateMum, 

DebnU in 1153. Where default is made in complying with the statutory con- 
dition as to residence (m), the Ibcal authority may take possession of 
statutory house, and where default is made in complying with any of the 

conditions si other statutory conditions (m), whether the statutory condition as to 
to residence, residence has or has not been complied with, the local authority 
may either take possession of the house or order the sale thereof 
without taking possession (n). 

ProprietOT 1154. In the ease of the breach of any condition other than that of 
the punctual payment of the principal and interest of the advance, 
o( b^h in the authority must, previously to taking possession or ordering a 
certnin cb<i«s. by notice in writing delivered at the house and addressed to the 
proprietor,, call on him to cojnply with the condition, and must not 
take possession or .order a sale, as the case may be, if within fourteen 
days after the delivery of the notice he gives an undertaking in 


(i) Small DwelliogB Acqnisiticn Act, 18P9 '(62 & 63 Viot. c. 44), s. 3 (1). 
(f) I6id., s. ‘7 (2). , 

(k) under the Bankruptcy Act, 1883 (46 & 47 Yiot. e. 62), s. 126; 
see title Bakkbttptot and Insolvenct, Vol. IL, pp. 93 et seq. • 

(!) Small, Dwellings Acquisition Act, 1800 (62 & 63 Viet. o. 44), s. 7 (3). 
As to pOstponinB the time when residence must begin, under Hid., 
B. 7 (1), see p. 606, ante. 

(m) See p. 697, ante. 

(n) Small DwellingB Acquisition Act. 1899 (62 ic 63 Viet. o. 44). s. 8 (8). 
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writing to the aathorit; to comply therewith and does comply 
therewith within two months after the delivery of such notice (o). 

U55. In the case of the bankruptcy of the proprietor of the 
house, or in the case of a deceased proprietor’s estate being 
administered in bankruptcy (p), the local autWity may either take 
possession of the house or order the sale of the house without taking 
possession, and must do so unless some arrangement to the contrary 
is made with the trustee in bankruptcy (g). 

1166. Where a local authority takes posBession of a house, all 
the estate, right, interest, and claim of the proprietor in or to the 
house vests in and becomes the property of the local authority, 
which may either retain it under its own management or sell or 
otherwise dispose of it as it thinks expedient (r). 

Where the local authority is entitled to take possession of a 
house, possession may be recovered, whatever may be the value of 
the house, by or on behalf of the local authority either under the 
County Courts Act, 188B (a), or under the Small Tenements Recovery 
Act, 1838(b), as in the cases therein provided for, and in either 
case may be recovered as if the local authority was the landlord 
and the proprietor the tenant of the house (<•). 

1157. On taking possession the local authority must pay to the 
proprietor either such sum as may be agreed upon, or a sum equal to 
the value of the interest in the house, after deducting therefrom the 
amount of the advance then remaining unpaid and any sum due for 
interest ; and such value, in the absence of a sale and in default of 
agreement, must be settled by a county court judge as arbitrator, or, 
if the Lord Chancellor so authorises, bj^ a single arbitrator appointed 
by the county court judge, and tlie Arbitration Act, 1889 (d), 
applies to any such arbitration (^^). If the sum so payable to the 
proprietor is not paid within three months after taking possession, 
it carries interest at the rate of 3 por cent, per annum from the 
date of taking possession (/). 

All the cpsts of or incidental to the taking possession, sale, 
or other disposal of the house, including the costs of the arbitration, 
if any, incurred by the local authority before the amount payable 
to the proprietor has been settled either by agreement or arbitration. 


(o) Small Dwelliogs Acquisition Act, 1899 (62 & 63 Vici. o. 44), 8. 3 (4). 
ip) I.e., under the Bankruptcy Act, 1883 (46 dc 47 Viet. c. 62), b. 126 ; 
se^ title Bankbuptot and Insolvsnct, Vol. II., pp. 93 ei aeq. 

(g) Small Dwellings Acquisition Act, 1899 (62 & 63 Viot. o. 44), s. 3 (6). 
As to the suspension of the condition of residence in snob a case, Bee 
p. 698, imtA 

(f) Small Dwellings Acquisition Act, 1899 (62 & 63 Viet. o. 4^,8. 5 (1). 
(a) 61 & 62 Viot. c. 43, ss. 138 — 146; see title County Courts, Vol. VIII., 
p. 686. 

( 8 ) 1 & 2 Viot. c. 74. 

(c) Small Dwellings Acquisition Act, 1899 (62 dc 63 Viot. c. 44), b. 6 (6) ; 
see also title Landlord and Tenant, Vol. XVIIL, pp. 668 et aaq^ 

(d) 62 4c 63 Viot. o. 49 ; Bee title Arbitration, Vol. 1., pp. 466 at aaq. 
ia) Small Dwellings Aequisition Act, 1890 (62 4c 63 V ot. o. 44}i b. 6 (2). 
(/) Ibid., b,6(3). 
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most be deducted from the esiount otherwise pi^Ue to the 
proprietor (^). ' >* ! -, 

Sub-Sect. 2.— Salt. 

1168. Where a local authority orders the sale of a house witlMht 
tshing poasession, it must cause it to be put up for sale by anotioh; 
and out of the proceeds of the sale retain any sum due to it on 
account of the interest or principal of the advance, and all costs, 
charges, and expenses properly incurred by it in or about the sale 
of the house,' and pay over any balance to the proprietor (h). If, 
however, the authority is unable at the auction to sell the house for 
such a sum as will allow of the payment out of the proceeds of 
sale of the interest and principal of the advance due to it and the 
coats, charges, and expenses aforesaid, the local authority may take 
possession (t) of the house, without being liable to pay any sum to 
the proprietor (k). 

Sect. 6. — Finance. 

Sub-Sect. \.—In General. 

1169. All expenses of a local authority with respect to advances 
for the acquisition of small dwellings are paid, in the case of a 
county, out of the county rate (1) ; in the case of a county borough, 
out of the borough fund or borough rate(m) ; and in the case of an 
urban (a) or rural district, out of any fund or rate applicable to the 
general purposes Q>) of the Public Health Acts (c) ; but no sum may 
be raised in any urban or rural district the council of which has, 
by passing the necessary resolution, become a statutory local 
authority (d), on account of the expenses of a county council in 
connexion with advances for the acquisition of small dwellings (e). 

1160. If in any local financial year the expenses payable by a 
council, and not reimbursed by the receipts in connexion with 
advances for the acquisition of small dwellings, exceed in a county a 
sum equal to one halfpenny, and in a county borough or urban or 
rural district a sum equal to one penny, in the pound upon the 
rateable value of the county, county borough, or district, deducting 
in the case of a county the rateable value of any urban or rural 
district therdn, the council oi which has become a statutory local 
authority (d), no further advance may be made by that council 
until the expiration , of five years after the end of that financial 


Small Dwelfings Acquisition Act, 1899 (82 St 63 Yiot. e. 44), s. 6 (4). 
A) Ibid., a. 6 (1). 

{*) See p. 699, ante. 

(k) Smtul Dwellings Aequisltion Act, 1899 (62 6c 63 Viet. o. 44). s. 6. 

. (I) As to.^ tUe county rate, sen title Dodai. Government, Vol. XIX., 
pp. 969 ti teq, ■ - 

(m) As to the borough fimd rate, see ibUt., pp. 319 et tea. . 

(a) See ibid., pp. 280 et teq. * 

(bj See ibid., pp. 336 et teq. 

(e) Bee title Pubuo Hsaltb and Local Administbation, Vdl. XXIIL, 
p. 801, aoto(e) i see also ibid., pp. 380 et teq. 

, (d) Ssep-J96,«ntei. < 

(e) Smaa DtrelUnfi Aequisithm Aet, 1899 («B A; 68 Wet. 44^ A • (S). 



Pakf Dwaiums* ^ 




year, or, if tbeae expenses at that date exceed dne halfjpenny one 
penny in the pound, as the case may be, on the rateable value for FifUlMe. 
the time being, until they fall below that sum (/). "" 

fll61. For the purposes of the Small Dwellings Acquisition Act, Bomwing 
1899 (ff), a county council may borrow in the same way as it may 
borrow for the purposes of the Local Government Act, 1888 (A), 
the council of a county borough may borrow in the same way as 
for the purchase of land(0> and an urban or rural district council 
which has become a statutory local authority (A;) may borrow as 
for the purposes of the Public Health Acts ; and the provisions of 
the applied enactments (Z) apply accordingly with the necessary 
modifications (m). 

The money borrowed is not (n), however, in the case of a county 
council reckoned as part of the total debt of a council for the pur- 
poses of the statutory limitation upon borrowing (o), nor in the 
case of an urban or rural district council as part of their debt for 
the purpose of the limitation on borrowing under the Public Health 
Act, 1875 (p). 

The Public Works Loan Commissioners may, in manner pro- • 
vided by the Public Works Loans Act, 1875(7), lend any money 
which may be borrowed by a local authority (r) 

1162. Any capital money received or retained by a local authority Capital 
in payment or discharge of any advance, or in respect of the sale or ^ 

other disposal of any house taken possession of by them, must be repajmentof 
applied, with the sanction of the Local Government Board, either debt etc. 


(/) Small Dwellings Acquisition Act, 1899(62 Ss 63 Viet. o. 44),8. 9(4). 

(g) 62 & 63 Viet. c. 44 

{h) 61 & 62 Viet. c. 41 ; see title Local Government, Vol. XIX., 
pp. 361, 362. 

(t) I. 0 ., under tlie Municipal Corporations Act, 1882 (46 & 46 Viot. o. 60), 
s. 106 ; see title Local Government, Vol. XIX., pp. 317, 318. 

(ik) See p. 696, ante* 

(l) /.a., in the case of a county council, the Local Government Act, 
1888 (61 6c 62 Viet, c 41); in the case of a county borough council, the 
Municipal CorporationB Act, 1882 (45 6c 46 Viet. c. 50) ; and in the case 
of an urban or rural district council, the Public Health Acts (see title 
Public Health and Local Administration, Vol. XXIIL, p. 361, 
note (a) ). 

(m) Small Dwellings Acquisition Act, 1899(62 63 Viet. o. 44), s. 9 (6) ; 

see titles Local Government, Vol. XIX., pp. 282, 383 (urban district), 337 
(rural district); Public Health and Local Administbation, Vol. XXIII., 
pp. 882 st aei 

in) Small Dwellings Acquisition Act, 1809 (62 6c 63 Viot. o. 44), 
s.9(6). 

(o) i.a., under the Local Government Act, 1888 (61 6e 62 V1q4. o. 41), 
8. 69 (2), requiring a provisional order of the Local Govomment Board 
confirmw by Pariiament to enable a county oounoil to boxxow where itb 
debt, after deducting any sinking fund, ezo^s or, with the proposed loan, 
will exceed, one-tenth of the annual rateable value of the county, 
aodbrding to the assessment for the county rates. 

(p) 88 6 b 39 Vi6t. c. 66, s. 234 (2) ; see title Public Health and Local 
Adicinistration, VoL XXIIL, pp. 383 et aeq. 

(q) 88 6b 39 Viet. 0. 89. 

m Small Dwdlings Acquisition Act, 1899 (62 6t 63 Viet. e. 44), e. 9 (7); 
see title Mpnet and Monbt-Lendihq, Vol. XXL, pp. 68 ri teg. 
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in repayment of debt or for any other purpose to which capital 
money may be applied (s). 

1163. Every local authority must keep separate accounts of its 

receipts and expenditure (t)* * 

Suii-Seot. 2. — In the Metr<ypolie, 

1164. In the County of London any sanitary authority {a) has 
tlie same powers as an urban district council, and the expenses of 
such authority are paid out of the general rate ; it may borrow (6) 
in the same manner as for the purposes of the Metropolis Manage- 
ment Acts, 1855—1893 (c), which apply with the necessary 
modifications (rf). 


(•) Small Dwelliuga Acquisition Act, 1899 (62 & 63 Viet. o. 44), s. 9 (8). 

(«) Ibid., 8. 9 (9). 

(a) See title Metropolis, Vol. XX., p. 408. 

(b) London County Council (General Powers) Act, 1893 (56 &, 57 Viet, 
c. ccxxi.). 

(c) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120) ; Metropolis 
Management Amendment Acts, 1866 (10 & 20 Viet. c. 112), 1858 (21 & 22 
Viet. 0. 104), and 1862 (26 & 26 Viet. o. 102) ; Metropolis Management and 
Building Acts Amendment Act, 1878 (41 & 42 Viet. c. 32), Part I. ; Metro- 
polis Management Amendment Act, 1885 (48 & 49 Viet. c. 33); Metropolis 
Management (Battersea and Westminster) Act, 1887 (50 & 51 Viet. c. 17); 
Metropolis Management Act, 1862, Amendment Act, 1890 (63 & 54 Viet, 
c. 54); Metropolis Management Amendment Act, 1890 (53 & 54 Viet, 
e. 66) ; Metropolis Management (Plumstead and Hackney) Act, 1893 
(.66 & 67 Viet. o. 65). 

(d) Small Dwellings Acquisition Act, 1809 (62 & 63 Viet. c. 44), s. 0 (10) ; 
see title Metropolis, Vol. XX., pp. 444 et seq. 


SMALLPOX. 

See Medicinb and Fhabmaoy; Public Health and 
Local Administration. 


SMOKE. 

See I^visanoe; Public Health and Local Aduinistbaiion ; 
Railways and Canals. 


SMOKING. 

Bee Infants and Children. 



( fOS ) 


SMOKING COMPARTMENTS. 

See RaiIiWays and Canals. 


SMUGGLING. 

See OniMiNAL Law and Proobdurb. 


SNOW. 

See Highways, Streets, and Bridges ; Ndisanos 


SNUFF. 

See Rbvenub. 


SOCAGE. 

See Infants and Children; Beal Property and Chattels Beal. 


SOCIETIES. 

See Building Societies; Clubs; Friendly Societies; Indus* 
TRIAL, Provident, and StMiLAB Societies ; Literary and 
• Scientific Institutions; Loan Societies ; Trade and Trads 
Unions. 



( TO* ) 


SODOMY. 

Se * CiiiMiNAii Law and Procbduak. 


SOLD NOTE. 

See SaLiKs of Goods ; Stock ISxciiANaK. 


SOLDIERS. 

See lloYAXi Forobs. 


SOLE CORPORATION. 

See Corporations ; ScoiiRsiASTicAii Law. 


SOLEMN FORM. 

See Kxkcutoiis and Administrators. 


SOLEMNISATION OF MARRIAGE. 

See ScGXiBBiASTicAJQ Law ; Husband and Wifb. 


SOLICITOR-QElNERAL. 

See Babristbbs; Gonstitutiokax. Law. 
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Bee title Agrnot. 

M Arbitration. 

„ ' Barristers ; Constitutional Law. 

Barristers. 

„ Action. 

„ Bills of Sale ; Bonds ; Deeds and 
Other Instruments ; Family 
Arrangements ; Landlord and 
Tenant; Mortgage; Partnership; 
Real Property and Chattels Reals 
Sale of Land; Settlements. 

„ Action. 

„ Notaries. 

„ Pleading; Practice and Procedure. 

,, Action ; Admiralty ; Bankruptcy and 
Insolvency ; Coroners ; County 
Courts ; Courts ; Criminal Law and 
Procedure ; Crown Practice ; Dis- 
covery, Inspection, and Inter- 
rogatories ; Ecclesiastical Law ; 
]^viDENOB ; Execution ; Executors 
and Administrators ; Injunction ; 
Interpleader ; Judgments and 
Orders ; JjIMITAtion of Actions ; 
Magistrates ; Mayor's Court, Lon- 
don ; Pleading ; Practice and Pro- 
cedure ; Set-off and Counterclaim. 

„ Barristers; Constitutional Law. 

,, Sale of Land. 

„ Wills. 


Part I.^The Law Society. pawi. 

The Law 

1166 . The Law Society (a), in its present form (6^, was inoof- Sodety. 
porated by Royal Charter in 1846, and further provisionp for its chart^ 

incorporation, 

(a) The original name ol the society was The Society of Attorneys. 

Solioitora. Proctors, and others not being Barristers, practiBing ihthe Courts 
of Law and Equity of the United Kingdom ** (Charter of 1845, clause f). 

The society afterwards came to be known as the Incorporated Law Society 
(see Solicitors Act, 1860 (23 5c 24 Yict. c. 127), a. 1), aUd its present name 
wsu) substituted by the Charter of 1903. provincial law Societies 

have also been formed: they possess certain nghts of . representatiou on 
the council of the Law Society and on various statutory committees;' see 
pp. 709, 710, past 

(5) For the history of the Law Sodety, andnf theseeiSties which preeSded 
it, see Handbook oi the Lair Soeiety, pp. 1 a< tag. For the InnaOt Court 
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Soucmss. 


4 

P4M I. oonBtitati<m were made by Bupplemental charters m 18t^ 1903, and 
The Law 1909 (e). By the Gharhnr of 1845 the Law Society was i^iide a bo^ 
S ociet y, corporate with a cominon Beal((2) and perpetual Boccesaion (e), aiM 
was empowered to acquire, hold, and sell land to a limited extent (/X 
No limit is placed by the charter npon the number of members (pV 
and all solicitors of the Supreme <&nrt(^), who have at any time 
taken out a practising certificate, including those who have 
voluntarily retired from practice (not being barristers (f)), are 
eligible for membership (k). 

aoTcrament. 1166. The Law Society is governed by a President, Vice-Presi- 
dent, and Council (Z), which consists at present of fifty members (m). 
Of these forty are ordinary members, elected by the members of 
the society (n), and ten are extraordinary members, nominated by 
the various provincial law societies (o). Ordinary members of the 
Council hold ofQce for four years, ten members retiring each 
year (p), and are eligible fox re-election (q), with the exception of 
not more than three of the retiring members, who are ineligible 
for a period not exceeding a year (r). Extraordinary members of 
the Council are appoints for three years, and are eligible for 
reappointment (s). The President and Vice-President are elected 
by the members of the Society from the members of the Council (t), 
and hold office for one year (a). Ordinary members of the 
Council and extraordinary members, who have served on tbe 


and Chancery, see title Babkisters, Vol. II., pp. 368 et »eq.; SmiOt v. 
Eerr. [1902] 1 Ch. 774, C. A. 

(c) For the charters, see the Handbook of the Law Society, 1906, pp. 32 
et aeq. 

(d) Charter of 1846, clauses 1, 2. 

(e) Ibid., clause 3. 

(/) Ibid., clauses 3, 4. 

(c) Ibid., clause 7. 

(a) By the Judicature Act, 1873 (30 tc 37 Viet. c. 66), s. 87, all persons 
adirntted as solicitors, attorneys, or proctors of, or by law empowered to 
praotisefn, any court the jurisdiction of which is by that Act transferred to 
the High Court or to the Court of Appeal, and all persons who hrom time 
to time, if the Act had not passed, would have been entitled to be 
admitted as such, are to be called in future solicitors of the Supreme 
Court. 


(i) As to solicitors becoming barristers, see title Babbisisbs, Vol. II , 
p. 364, note (d). 

(k) Charter of 1846, clause 1, Irish and Scotch solicitors and writeis 
to the signet ate also elimble for membership (libid.). For the bye-laws 
relating to members, see Bye-laws 2 tea. 

({) (marfer of 184fc clause $. For tiie bye-laws relating to the Council, 
see Bye-laws 86 et eeq. 

(m) Charter of 1846 } Charter of 1872; Bye-law 39. 

(») Ibid. 

(o) Chatter of 1878 { Bye-law 47 ; General Begulations 31 et teq. 

Jf} CSiarter of 1846, clause 13 ; Bye-law 40. 

f o) Bye-law 40. 

in Gharter of 1906. 

(a) Ohsrter of 1872 » Charter of 1903. s 

(tl Cbarter of 1846, clause 8. They must be aolidton praetiaing in 
England (Aid.). 

(а) For the bye-laws relating to the election of Piaaidmtt and Vlas' 
Ptwdaai^ siSaBye-lawsBd et aeq. 

(б) Ouurteir of 1846, danse 8 ; Bye-law 64. 



Pabt L^aw SootBTr. 

Ckxmioil f<^ ^ot less tlum four years {<t), are eli^fiHe ior the olStea 1« 

President er Vice-President; but both offices are not to be filled in IheJbati 
the same year by members, whether ordinary or extraordinary^ ot Soefety* 
the Cbancil holding country certificates only (d). 

A general meeting of the members of the Society must be held General 
once a year for the purpose of electing the President, Vice-President, 
and the Council (e). A special general meeting may be called at 
any time by the Council (/), and must be called on a written 
requisition signed by twenty or more members, otherwise any ten 
of the requisitioners may call the meeting themselves {g). The 
general meeting is empowered by the charter to make bye-laws for 
the regulation and good government of tiie Society, and for carrying 
out the purposes for which the Society was founded (h). 

1167. Subject to the provisions of the charter and of the bye-laws ManagomeDt 
for the time being in force, the management of the Society’s affairs 

is vested in the hands of the Council (t). The Council is empoweied 
to appoint a secretary, a hbiarian, and such other officers, clerks, 
and servants as it may think fit, and to prescribe their respective 
duties (A;). The Council may appoint committees (Q; and various . 
committees have been appointed (rn), including an Examination 
Comniitteo, which has been constituted for the purpose of conducting 
the examination of persons desiring to become solicitors (n). In 
addition to the ordinary committees appointed by the Council, there 
is a statutory committee of not less than three and not more than 
seven members of the Council appointed by the Master of the Bolls 
for disciplinary purposes (o). 

1168. The duties of the Registrar of Solicitors (p) and the powers Duties of Iaw 
and duties of the Clerk of the Petty Bag Office (j) in relation to the f^ociety. 
roll of solicitors and to solicitors (r) are exercised by the Law 

Society. 

The Law Society is entitled to be represented on the follow- 
ing committees, namely :-“the Rule Committee of the Supreme 


(c) Charter of 1909. 

id) Ibtd. 

[e) Charter of 1845, clause 13. For the bye laws relating to general 
meetings, see Bye-laws 13 et seg. 

(/] Charter of 1845, Clause 13. For the bye-laws relating to special 
general meetings, see Bye-laws 18 ei seq. 

(a) Bye-laws 19 st aeq. 

(h) Charter of 1845, clause 12. Bye-laws have been made by the Society, 
and are printed in the Handbook of the Law Society, pp. 47 et seq. General 
regulations have also been made by the Council m pursuance of the bye- 
laws, and are printed ibid,, pp. 00 et eeq. 

(i) Charter of 1845, clause 11 ; Bye-law 60. 

(h) Ghiuter of 1845, clause 11 ; Bye-laws 66 et eeq. 

(1) Bve-law 50. 

(ia) See Handbook of the Law Society. 

(a) See Regulation of the 3rd March, 1906. 

io) Solicitors Act, 1888 (51 & 52 Viet. c. 65), a. 12; see pp. 648 si sag , post. 

(p) SoliCitoTS Act, 1843 (6 7 Viot. o. 73), e. 2i ; see pp. 713, 721, poet, 

(q) As to the powers and duties not traasfeired to the Law Society, see 
title COXSTITUTIONAD Law. Vol. VIL, pp. 11, 12. 

fr) Solicitors Act, 1888 (61 A 52 Viot. o. 65)i» e. 5 ; see pp. 713, 719» 1^1, 
851, pest. 
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Courts by two practising solicitors appointed by the Lord Obancellor^ 
one of whom is to be a member of the Council and the other a 
member of the Law Society and also of a povincial law society (a) ; 
the Buie Committee under the Solicitors Remuneration Act, 
1881 (t), by the president for the time being of the Law Society^ 
and also by the president of a provincial law society selected oy 
the Lord Chancellor (//) ; the Advisory Committee on the Boles 
under the Land Transfer Act, 1897 (v), by one person chosen by 
the Council of the Law Society (it) ; and the Inspection Committee 
of Trustee Savings Banks, by one member appointed by the 
Council (or). Tlie Law Society is also represented on the governing 
bodies of various universities, and on the Incorporated Council of 
Law Reporting of England and Wales. 


Part II. — Admission and Registration. 

Sect 1. — Conditiona of Adiniasioiu 

1169. No person is entitled to be admitted and enrolled as a 
solicitor unless (1) he is a British subject of the male sex (a) ; (2) he 
is of full age (b) ; (8) he has been articled to a practising solicitor 
in England or Wales for the requisite period, or is exempted from 
serving under articles (c); and (4) he has passed the requisite 
examinations or is exempted therefrom (^). 

The solicitors to the Treasury, Customs, Excise, Post Office, Stamp 
Duties, or any other branch of Ilis Majesty's Revenue, the Solicitor 
to the City of London, the Assistant Solicitor to the Admiralty, and 
the Solicitor to the Board of Ordnance are not required to be 
admitted as solicitors (e), and these offices are frequently held by 
barristers (/), 

Sect. 2. — Service under Articles. 

1170. Service under articles (o) is a necessary preliminary to 
admission as a solicitor in the case of all persons except (1) barristers 

(8) Judicature (Rule Committee) Act, 1909 (9 £dw, 7, o. 11), s. 1 (1), 

{t) 44 & 46 Viet. c. 44, 

(u) Ibid,, 8. 2. 

(V) 60 & 61 Viet. 0 . 65. 

(w) Ibid., B. 22 (2). 

(x) In purnuanco of the scheme framed under the Savings Banks Act, 
1891 (54 &;,55 Viet. c. 21), s. 2 (2). 

(а) Behb v. Law Sfieiety, [igiS] W N. 366, C. A. 

(б) Ex parte Oragg (1838), 6 Dowl. 266 ; Ex parte Evans (1838), 2 Jur. 
47 ; Ex parte Steele (1864), 10 Jur. (N. 8.) 1254. As to the ago on entering 
articles, see p. 712, poet. 

(e) See pp. 711 et eeg., post. 

Jd) See pp. 716 et seq., post. 

(e) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 47 ; Solicitors Act, 1860 
(213 & 24 Viet. c. 127), s. 33 ; Solicitors Act, 1874 (37 & 3|B Viet. c. 68), 
8. 12 ; and title Gokstitutiokal Law, Vol. VIL, p. 7L As to the 
Solicitor-General and the Solicitor-General for the Coimty Pedatino of 
Durham, see title CoEsrxiUTlONAL Law, Vol. VII,, pp. 71 et seq., 76, 77. 

(/) See title BARniS!rBR.B, Vol. II., p. 383. 

. (9) An articled clerk Is an jmprentioe for the piu^pose of ooqvirkLg 
a settlement ^ihin a pariah (Si. Pttneras Parishr, CJapltatn Barish (1860)^ 



Part n.^Aomssim akd Bbgistbatiok. 'fll 

called to the Bar in England for not less than five years who have 
caused themselves to be disbarred with a view to becoming aolicitars fiendGB 
and who have obtained a certificate of fitness signed by two Benchers under 
of their Inn (A) ; (2) certain colonial solicitors (t). Artt^. 


1171 « Where service under articles is necessary, the period of Penodof 
service required is, as a general rule, five years (A). The period of 
service is, however, reduced to three years in the case of (1) certain 
graduates (/) ; (2) borristers-at-law (m), who must first be dis- 
barred (7i) ; (3) advocates (o) and other legal practitioners (p) m 
Scotland ; (4) persons who have served for ten years as bond fide 
clerks to a solicitor, and have been bond fide engaged during that 
period in the transaction and performance of their duties undei the 
superintendence of such solicitor (q). Service for four yeais only (r) 
is required from persons who, before being articled, have passed 
certain examinations specified in the regulations made from time 


2 £. & E 742) ; compare lieBuah andPndeaux, Ex parte Prideatia;(1838), 

3 My. & Cr. 327 , see title MASXiiR and Servant, Vol XX ,p 71, note (1). 
(h) Solioitois Act, 1877 (40 & 41 Vict c 25), s 12 , as to Benoheis, see ^ 

title Bakkjstitbs, Vol II , p 361 Ab to the necessity ot passing the final 
examination, see pp 718, 719, poet 
(t) feee p 722, post 

(k) Solicitois Act, 1843 (6 & 7 Vict c 73), s 3 

(2) Namely, peisons who have taken the degree of Bachelor of Arts or 
Bacheloi ot Laws in the Universities ot Oxford, Cambridge, Dubhu, 
Duiham, or London (Solicitois Act, 1860 (23 & 24 Yiot o 127), s 2), or 
in the Victoria University ot Mauchestei (Victoria University Act, 1888 
(61 & 52 Viot c 45), or m the Umversities of Wales (University of Wales 
Act, 1902 (2 Edw 7, c 14), s 1), Liverpool (University of Liveipool Act, 
1904 (4 Edw 7, o 11), s 1), Leeds (Leeds University Act, 1904 (4 Edw 7, 
c. 12), B 1), or Bristol (University of Biistol Act, 1909 (9 Edw 7, o 42), 
s 9), or the degree of Bachelor of Arts, Master of Aits, Bachelor ot Laws, 
or Doctor of Laws in any of the Universities of Scotland (Solicitors Act, 
1860 (23 dc 24 Vict c 127), s 2) (none of such degiees being honorary) 
The Boyal Univeisity of Ireland, which was moluded m the list of 
exemptions, was abolished by an order of the Lord Lieutenant, under the 
Irish Universi ties Act, 1908 (8 Edw 7, o 38), ss 2, 20, and two new 
universities have been established under the Act, namely, the National 
University of Ireland and the Queen's Univeisity of Belfast, but the Act 
does not confer upon their graduates the privilege of three yeai s articles 
under the Sohoitors Act, 1860 (23 & 24 Vict o. 127), s 2 
(wi) Sohoitors Act, 1843 (6 & 7 Vict o 73), s 3. As to the position of 
a hamster of five years’ btanding, see p 710, ante 
(w) Ex parte Batenum (1845), 6 Q. B 853 ; see title B ibristers, VoL II., 
pp. 361, 362. 

(o) Attorneys and Soheitors Act (1860) Amendment Act, 1872 (35 & 36 
VSeto 81). 

(p) Namely, writers to the sidniet, soheitors in the Supreme Courts, and 
procurators before the Sheriff’ Courts (Solicitors Act, I860 (23 & 24 Vict. 
c 127), B. 16). 

(ff) Solicitors Act, 1860 (23 & 24 Viot c 127), s 4; Bs MtUiken (1870), 

18 W. JR. 809. Students who have before entering into articles attended 
for one year the oumculum of study at the Law Society approved by the 
Council, and have passed an examination theretn to the satisfaction of the 
OouncQ, may be admitted after four years’ oervioe under articles (Judges* 
Older of the 16th June, 1913). , . 

(r) Service und^ articles for four yeais in the mistaken belief that a 
partioular examination which the cleik has passed confers exmption 
from five years* serWee, cannot be recognised {Ex parte Jones (tm AnicUd 
Clerh) (1870), 22 L. T. 300). 
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SsoT. 9. to time by the Master of the Bolls, with the concurred oC '&e 
Service Lord Chancellor and the Lord Chief Justice, or, in case of differmeef 
under of one of them («). 

1172. A person desiring to be articled must be of sufficient age 
Artiolei. to study his profession (0* The articles must be in writing (a), and 
are almost invariably entered into by deed(&). Where the clerk is 
under age his father or guardian also enters into them, covenanting 
that the clerk shall faithfully, honestly, and diligently serve the 
master during the term of the articles. The master on his side 
covenants to teach the clerk, and at the end of the articles, it the 
clerk shall have well and faithfully served his articles, to use his 
best endeavours to cause and procure the clerk to be admitted a 
solicitor of the Supreme Court. It is usual to pay a premium to 
the solicitor, the amount being a matter of negotiation. In the 
the absence of agreement (c), there is no right to repayment of any 
portion of the premium, in the event of either the master (d) or the 
clerk (c) dying before the expiration of the term. A covenant, 
therefore, providing for those contingencies is frequently inserted, 


( 0 ) ^olicitois Act, I860 (23 & 24 Viet. c. 127), b. 6 ; Solicitors Act, 1877 
(40 Sc 41 Viet. 0 . 26), s. 13 ; as amended by the Judicature Act, 1881 (44 & 45 
Viet. 0. 68), B. 24. The examinations at present recognised are ^i.) the 
First FubUo Examination before Moderators at Oxford, the Previous Exami* 
nation at Cambridge, the Arts Examination for the second year at Durham, 
or the Besponsions Examination at St. David's Colle|;e, Lampeter ; (ii.) the 
Matriculation or Entrance Examination (First Division) of the Universities 
of London or BirmiMham ; (iii.) the Examination (First Division) of the 
Joint Matriculation Board of the Victoria University of Manchester, and 
the Universities of Liverpool, Leeds, and Sheffield ; (iv.) the Entrance 
Examination (Honours) at the University of Dublin (Judges* Order of 
the 8th February, 1905) ; (v.) the Preliminary Examination in Juiis- 
pmdence at Oxford (Judas' Order of the 21st February, 1907); (vi.) the 
BesponsionsExamination at Oxford (Judges’ Order of the 25th May, 1906) ; 
(vii.) the Senior School Examination (Honours Division) of the University 
of London (Judges’ Order of the 28th July, 1910). Latin must be one of 
the subjects taken, and all the subjeots required to be taken by a candidate 
must be taken at one examination (ibid.), 

(t) BeD(mne(1794), 3Swan. 06,n. As to age on admission, seep. 7 10, ante. 

(a) Solicitors Act, 1843 (6 & 7 Viot. c. 73), s. 3. 

(5) For forms of ai-ticles of clerkship, see Enoyclopsedia of Forms and 
Precedents, Vol. II., pp. 70 et iea. Ther stamp duty on the articles must 
be paid before their execution (Stamp Act, 1891 (54 & 55 Viet. o. 39), 
88. 26, 27). The duty is £60 Jibid., Sched. I., title Ajiacles of Clerkship "} ; 
and see title Bevenitb,^ Vol. XXIV., pp. 700 et sef. The articles may 
contain a covenant restficting the clerk from practising subsequently in 
oompetitioh with his master ^Soward v. Woodward (1864), 10 Jur. (n. s.) 
1123 ; May v. O'MelB (1875), 44 L. J. (CH.) 660; Moyne v. BurcMl (1890), 
7 T. L. B. 116, O. A. ; Woodbridoe <0 Sono v. Bettamy, [1911] 1 Ch. 326, 
C. A. ; compare Capoe v. Si/tfon ( 1826), 2 Buss. 357. As to restraint of trade 
generally, see titles Coktkact, Vol. VII., p. 332; Master and Servant, 
Vol. XX., pp. 88 et eeg, ; Trade and Trade Unions, Vol. XXVII., pp. 548 
et ksff. 

(e) As to return of premium in the case of the solicitor’s bankruptcy or 
misconduet, see pp. 713, 714, poet. 

(d) Ferns v. Carr (1885), 28 Ch. D. 409 ; but see Eiret v. Toleon (185^, 
2 Mao. & Q, 134, disapproved in Whmeup v. Hughes (1871)» L« B. 6 C. r* 
78; see titlto B^ceoutobs and Adhinistbatobs Vol. XIV., p. 305. 

(e) Us Vhommeon (1848), 1 Eteh^ 864. TheelerkisnotaniitM toa xepatn 
of premium itwu he leaVea his master to enter another profession (On^ 
t. atubhim (1«4), 10 Jut. (K. 8.) 1180). 
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makhi^ tiui amount repayable depend upon the length ot time Bam. 3 . 
duiinj| wiiich the service continues (/)• It is prudent to insert a Ssryles 

S royhtion authorising the master to dismiss the clerk J|or misoondact matt 
uring the articles, and any such provision is valid in law ( 9 ). A rticle s. 

The articles must be registered within six months of their date 
with the Law Society (h), whose duty it is to enter tiiem under duMtt, 
their date in a register book (t), which is open to inspection during 
office hours without fee (A;). The duty of registering the articles 
rests on the master, even where the clerk is of fall age(i). Articles 
not registered within six months of their date may be registered 
subsequently ; but in that case, unless the Master of the Bolls other* 
wise directs, the period of service will date from registration and 
not from the commencement of the articles (m). 

1173. No solicitor may take more than two articled clerks at the Number of 
same time(n). Where two or more solicitors practise in partner- 
ship, each may have two clerks articled to him at the same time, ” ' 
but the premium must not be received on account of the partner- 
ship ( 0 ). A clerk may, however, be bound to a firm; but where 
this is done the binding will be regarded as being to each member * 
of the firm, and the clerk so bound will count as one of the two 
clerks which each member is entitled to take (p). 

1174. The master must be a solicitor practising on his own QualiflcstlonB 
account, and service after the master has ceased to practise, or master, 
whilst he is employed as clerk to another solicitor, cannot be 
counted (q). In the event of the master becoming bankrupt, the 
clerk may apply to the court to discharge his articles or to assign 
them to another solicitor on such terms as the court may direct (r). 

The order of adjudication also operates as a discharge of the 
articles if either the master or the cleik gives notice to the trustee 
in bankruptcy to that effect («). The trustee in bankruptcy may, Baukruptcy 
upon the demand of the cleik or of some person on his behalf, «*“«**«• 
repay out of the bankrupt’s estate for the use of the clerk a , 


(/) See Encyclopaedia of Forma and Precedents, Yol. II., p. 78. 

(o) Weitteiek v. Theodor (1876), L. B. 10 Q. B. 224 ; see Learoyd v. 
Brooke, [1801] 1 Q. B. 431. 

(h) As Registrar of Solicitois (Solicitors Act, 1888 (61 A 62 Yiot. 0 . 66), 
B. 6) : see p. 700, onto. 

(<) The le/o for making the entry is 6s. (Solicitors Act, 1888 (61 & 62 Yiot. 
0 . 66), s. 7). 

(k) Ibid. 

(2) Dufawr v. Sigii (1863), 22 L. J. (CB.) 678, C. A. 

(m) Solicitors Act, 1888 (61 A 62 Yiot. 0 . 66), s. 8. As to registration of 
a copy where the original has been destroyed, see Ex parte Brigye (1843), 
1 Dow. te It. 04. 

(n) Sohcitors Act, 1843 (6 & 7 Yiot. 0 . 73). s. 4. ^ ^ 

( 0 ) Be Barpvr, Ex parte Bayley (1820), 9 B & C. 691; see, howew, 
pp. 842, 848, poet. , 

(p) Be Bo^nd (1872). L. B. 7 Q. B. 207. 

*(0) Solicitors Act, 1843 (6 6t 7 Yiot. 0 . 73), s. 4. 

(f) Ibid., s. 6. This remedy is also available where the master is 
imprisoned for debt for tweni 7 .one days (ibid.) : see Debtors Act, 1M9 
(32 6s 33 Yiot, 0 . 62), s. 4, under wmoh a debtor is not liable to he 
uupiisoBed merely on maUng default in payment of a sum of money ; 
title SAXxnurxoT sun iNsonyaMor, Vol. u., pp. 337, 838. 

(s) Bankmptoy Act, 1883 (46 6s 47 Yiot. e. 62), •> 41 (I). 
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^iioT. 2 . reftsonable portion of the premium, if any, ^hich may hav9 
Service to the bankrupt (a), or, instead of repaying the premium, he may 
transfer the articles to another solicitor (6). If the master omits to 
take out his annual certificate (c), a clerk articled to him, who has 
Muter failing otherwise become entitled by service to be admitted a solicitor, 
is not thereby prevented or disqualified from being admitted 
1 , solicitor to whom the clerk was bound is struck off the 

off the roilB?^ rolls after the termination of the articles, this fact will not prevent 
the clerk from being admitted, provided there is no other legal 
impediment to his admission (c). 

Master dying If the master dies or ceases to practise before the expiration 
of the term, or if by consent of the parties the articles are 
SScharge of cancelled, or the clerk is otherwise legally discharged therefrom, the 
clerk. clerk may be bound to another solicitor for the remainder of his 

term, and may be admitted on making a proper and satisfactory 
affidavit of the facts (/). 

Where 1175. Where the service has not been continuously with one 

^•^^i^uous i^aaster, but there has, in fact, been bond Jide service with one or 
con muous. solicitors for the necessary qualifying period subsequently to 

the execution of the original articles, the clerk, on obtaining the 
necessary certificates of service (^), may be admitted as a solicitor 
if the Master of the Bolls is satisfied that the irregularity of the 
service was occasioned by accident, mistake, or some other sufficient 
cause, and that the actual service was substantially equivalent to a 
regular service (A). Applications to the Master of the Bolls for this 
purpose should not be made until the ultimate term making up the 
full period of service is ended (i)- 


Emptoyment 1176. Service under articles, if duly registered, counts from the 
exclusive. actually execuM (A). The service must be 

continuous (Z), and the clerk must be actually employed upon his 
master’s proper business (m). 


(a) The trustee’s discretion as to the amount to be repaid is subject to 
au^app^^Jbo the ooiirt (Bankruptcy Act, 1883 (46 & 47 Viet. o. 62), s. 41 (1) ). 

(o) See pp. 721, 722, post. 

(d) Solicitors (Clerks) Act, 1844 (7 & fif Viet. c. 86), 8. 4. 

(e) Solicitors Act, 1843 (6 & 7 vict. c. 73), s. 28. 

{/) Ibid., B. 13; see Ex .parte Wallis (1862), 2 B. & S. 416; Ex parte 
Johnson (1838), 2 Jur. 966 ; Ex parte Tomkins (1837), 6 Dowl. 3 ; Ex parte 
Lee (1860), 8 W. R. 641; Ex parte Adams (1876), 4 Ch. D. 39; Ex parts 
Adams (1876), L. R. 10 Q. B/227 ; Ex parte Williamson (1876), 4 Ch. D. 
681. As to the effecl) of an interval between the death of the master and 
the assignident of articles, see Be O'Brien (1839), 1 I. Eq. R. 480; and 
compare Ex parte Harrison (1876), 44 L. J. (Q. B.) 103. 

(o) See p. 718, poet, 

(A) Soheitors Act, 1877 (40 dc 41 Vict. o. 26), 8. 16 ; Judicature Act, 1881 
(44 & 46 Vict. 0. 68), 8. 24. 

(is Ex parte Keddle (1865), 4 B. & S. 093 ; Ex parte Trenchard (1874), 
L. R. 9 Q. B. 406. ' 

(A) Ex parte Angel (1840), 4 Jur. 666. As to the exact date when the 
period of service ezpixea, see Be Ellis (1862), 6 L. T. 086; as to the 
effect of regts^tion out of thne, see p. 713, ante, 

lB-&Ad,160; Ex p(^ Mar$haU (1914), 
22 W. R. 754 r i^parteVigbtf (1876), 46 L. J. (c|t.) 6§2 ; Ex parte Mom 
(1873), L. R. Q. B. 1 ; iBa; parte Feredap (1877), 46 L. J. (CH.j 604, 

(m) Solicitors Act 1848 (6 & 7 Vict. o. 73)« s. 12. 



Fart II.— Apuisstoi# Ain) Rboistratior. 

Artided derka bound tor tour (n) or five (o) years respeeiiyely 
may, however, with the permisaion of their masters, serve one Tear Service 
out of their term with a practising barrister, and in addinon ttdto 
thereto, or instead thereof, a like period with the London agent Ar^MR 
of their master, ^ A clerk bound for three years only may serve 
one year with his master’s London agent (p), but not with a 
practising barrister (q). 

With these exceptions, the clerk daring the term of his articles 
is forbidden to hold any ofiice or engage in any other employ- 
ment whatsoever (r) without the consent of his master and the 
sanction of the Master of the Bolls or one of the judges of the 
High Court («). The master’s consent must be in wilting, and 
the judge’s sanction must be evidenced by an order (t). Notice in 
writing of the application for the judge’s sanction must bo given 
to the Law Society not less than fourteen days before it is made, 
and the notice must state the names and addresses of the appli- 
cant and of his master, the nature of the employment, and tho time 
it IS expected to occupy (a). The judge, as a condition of making 
such order, may impose such terms and conditions as he may 
think fit (6). 

1177. Every cleik before being admitted must, together with his l roof uf 
master, give proof that his service under articles has been in 
accordance with the regulations. This is done by answers to 
prescribed questions (c), or, if he has been engaged in some other 
employment, by pioof that he has obtained the requisite consent of 

his master and order of the judge, and has duly complied with any 
tcims and conditions imposed by the order (d). 

1178. If the master dismisses the clerk for insufficient cause, or DiBmissai or 
commits a gross hi each of his contract to teach or give proper 
instruction, application may, it seems, be made to the court to master^ ^ 

(h) Solicitors Act, 1860 (23 & 24 Viot c 127), s 6 

(o) Solicitors Act, 1843 (6 & 7 Vict c 73), s Ue an AHxded Clerk 
(1871), 25 L. T 161 

(p) Solicitors Act, 1860 (23 A 24 Viot c 127), ss. 2 — 4, 15. 

Iq) Ex parte Eaile (1853), Bail Ct Cas 180 

(r) See the text, supra. 

(a) Attorneys and Solicitors Act, 1874 (37 & 38 Vict. c, 68), s. 4. 

(0 Ihid. 

(а) Ibtd. 

(б) s. 5. The court acts with gieat caution and stiiotncas in 
making such an order as that above alluded to, and will not make the 
ordex unless the employment is similar to that which the olork would be 
engaged in were he exclusively doing the work of his master; such 
employments as assistant town cleik or assistant solicitor to a local 
authority where the mastei was town olork or piiiioipal solicitor would 
m all probability be held to be such as could properly be authoriaod. 

The object of these provisions was to mitigate the hardships which were 
found to arise under the old law*. For decisions under the earlier statutes, 
see Re Taylor (1826), 4 B. & C. 341, 344 ; Be Eeppereom (1866), L. E. 

1 C. P. 473; Re GrenUe (1878), L. R. 9 C. P. 13; m parU Joyce (1877), 

4 Ch. D, 596; Be MilU (1862), 33 U J. (Q. B.) 191, n. 

(c) See Regulations dated the 3rd Marou, 1905 

(d) Solicitors Act, 1860 (28 & 24 Viot. c. 127), s. 10 ; Attorneys and 
Solicitors Act, 1874 (37 & 38 Viot. e, 68), s. 4. 
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discharge the articles upon such terms as to return cl a proper* 
tion of tite premium as to the court may seem meet (e). , 

Begt. 8, — EacaminatiofiB^ 

1179. Every person desiring to be admitted as a solicitor of the 
Supreme Court of Judicature in England must, unless he is 
exempted therefrom (/), pass three examinations, which are 
held under the management of the Law Society, namely, the 
“preliminary,” the “intermediate,” and the “final” (g). 

1180. The preliminary examination (/i) is held in the months 
of February, May, July, and October at the Hall of the Law 
Society, Chancery Lane, London, by examiners appointed by the 
Society (i) ; and the examination may also be held locally by two 
local solicitors, at certain towns, as appointed by the Examination 
Committee (j). 

On passing the examination the candidate becomes entitled to 
receive a certificate which must be produced to the Law Society before 
or at the time when his articles are produced for registration (A;). 

The following are exempt from the necessity of passing the 
preliminary examination : — (1) certain gn^duates (1) ; (2) persons 


[e) Ex parte Lewis (1844), 8 Jur. 539 ; Ex parte I/ancooA; (1842), 2 Dowl. 
(N. s.) 54; Ex parteDarbell (1838), 0 Dowl. 606 ; Ex parte Pranherd (1810), 
3 B. & Aid. 267 ; Ex parte Carttey (1842), 12 L. J. (q. b.) 08; Ex parte 

(1844), 8 Jur. 848. As to what is sufficient supcrvisiou by the master, 

see Ex parte Duncan (1864), 5 B. & S. 341. 

(/) See the text, infra, and pp. 717 et seq., post. 

(a) Solicitors Act, 1877 (40 & 41 Viet. c. 25), a. 0. 

(a) The subjects of tho preliminary examination are as follows: — 
(i.) writing from dictation; (ii.) writing a shoit English composition; 
(iii.) arithmetio; (iv.) algebra and geometry as treated in Euclid, books 
1 to 4; (v.) geography of Europe and history of England; (vi.) Latin 
— elementary; and (vii.) two languages selected by the candidate from 
the following, namely, Latin, Greek (ancient), French, German, Spanish, 
and Italian. A candidate is not obliged to take up algebra and geometry, 
but if he does he need only take up one language. 

(0 Law Society’s Regulations, 1905, rr. 4, 6. 

(j) Ibid., r. 7. Tho following is the list of towns at which examinations 
may be held, namely : — Birminghoxid, Bristol, Cambridge, Cardiff, Carlisle, 
Carmarthen, Chester, Dorhain, Exeter, Lancaster, Leeds, Lincoln, Liverpool, 
Manchester, Newcastle-on-Tyne, Oxford, Plymouth, Salisbury, Shrews- 
bury, Swansea, Worcester and York {ibid.). Candidates for examination 
must give tp the Secretary of the Law Society thirty days’ wiAten notice 
of their desire to be examined, stating the language in wfaicb^ey desire 
to be exammed, the town in which they wish to be examined* their ages, 
residences, and places or modes of education {ibid., r. 0). 

(k) Ibid., r, 28. As to registration of articles, see p. 7 13,. ante. 

(2) Namely : — Bachelors of Arts or Bachelors of Laws of the Universities 
of .Oxford, Cambridge* Dublin, Durham^ Loudon (Solicitors Act, 1877 
(40 Viot. o. 25), B. 10), the National University of Ireland and the 
Queen’s University of Bdfast (Irish Universities Aet, 1908 (8 Edw. 7, 
0 . 38), 88. 5* 12); viotoria University of Manchester (Victoria Univerait)^ 
Act, 1888 (51 & 52 Viet. c. 45), s. 1), University of Wales (Universiiy of 
Wales Act, 1002(2 £dw.7*c. 14), s. 1), Uuiversify of Liverpool (University 
of Liveroool A^, 1904 (4 Edw. 7, e. 11), s. 1), and University of Leeds 
(Leeds Univemy Act, lft4 (4 Edw. 7, o. 12), s. 1); Baohelore of Arts* 
Masters of Arte* Baoh^rs of Law oi Doctors of Law in toy of the 
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who been called as barristers in Bi^gland(m); (8)']^rsoiie ' 

who have passed certain examinations specified hj statute (n) or ByMna- 
by judge’s order (o) ; (4) persons who have received exemption 
under an orj^er made by the Lord Ohio! Justice of England or the 
Master of the Bolls (p). 

1181 . The intermediate examination is held in the months of IntarmedUite 
January, March or April, June and October or November at the Hall eraminatlao. 
of the Law Society, Chancery Lane, London (q). The subjects for 
examination are such elementary works on the laws of England as 
the Examination Committee may from time to time appoint (r), and 
elementarv questions on trust accounts and book-keeping (s). 

The following persons are exempt from the necessity of passing Exemptiona 
the law portion of the intermediate examination, namely: — 

(1) barristers of not less than five years’ standing who have 


Universities of Scotland (such degrees not being merely honorary) (Sohcitors 
Act, 1877 (40 & 41 Viot. o. 26). s. 10). 

(m) Ibid. 

(n) Ibid. These examinations are : — the First Public Examination before 
Moderators at Oxford; the Previous Examination at Cambridge; Examina- 
tion in Arts for the second year at Durham ; the Oxford Local Examination ; 
the Cambridge Non-Gremial Examination ; the Examination of the Oxford 
and Cambridge Schools Exammation Board; the Dublin or London 
Matriculation ; the College of Preceptors Examination (First Class). 

(o) These examinations are : — the Matriculation or Entrance Examina- 
tion, and the School-leaving Examination (Senior Certificate) of the 
University of Birmingham ; the Examination for the Senior Certificate of 
the Central Welsh Board ; the Responsions Exammation at St. David’s 
College, Lampeter ; and the Local Examination of the University of Durham 
(Senior Pass Certificate or Junior Certificate with at least Second-Class 
Honours (Judges’ Order of the 8th February, 1905) ; the Responsions 
Examination at Oxford (Judges* Order of the 25th May, 1906) ; the School 
Certificate Examination of the Oxford and Cambridge Schools Examination 
Board (Judges’ Order of the 3rd August, 1906) ; theMatrionlation Examina- 
tion of the Joint Board of the Universities of Manchester, Liverpool, Leeds, 
and Sheffield, and the Preliminary Examination in Juri^rudence at Oxford 
(Judges* Order of the 2 Ist February, 1907) ; the Senior School Certificate of 
the Joint Board of the Universities of Manchester, Liverpool, Leeds, and 
Sheffield, and the Senior School Examination of the University of London 
(Junes' Order of the 28th July. 1910) ; the Matriculation Examination of 
the Universities of Bristol and Wales, and the Junior School Examination 
of the University of London (Judges* Order of the 25th April, 1911). The 
above orders are conditional that Latin must be one of the subjects taken, 
and all the subjects required to be taken by a candidate must be taken 
at one examination. 

(fi) Solicitors Act, 1877 (40 dc 41 Viet. c. 25), s. 11. Such orders are only 
to be made in special oircumatances {ibid.), and are now rarely made. 

(a) Law Society’s Regulations, 1906, rr. 12, 13. Candidates must 
notify the secretary of the society at least thirty days before the da^ fixed 
of their desire to be examined {ibid.). With this notke the artkles of 
clerkship (dnly stamped), and answers to questions as to dne s^vtce |pd 
oonduot, must be left {ibid., r. 17). There is a fee of £6, with an additional 
£2. if he has not previously passed the preliminaiy examination, payable 
on sitting for the intermediate examination (Judges’ Order, 1904). 
mceessfuT candidates are divided into '^fiist class’* and ^*pasB” lists 
{Md., r. 19). 

(f ) Ibid., r. 14. The books chosen for the law portion of the examina* 
tihn an^ joenethlly* the tour volumes of Stephen’s Commentaries on the 
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Bspr. 8. procured Uxemselves to be disbarred with a view to becoming Bolicikffe« 
Knunina- and have obtained frotn two of the Benchers of the Inn to which 
tloPB . they belong a certificate of their being fit and proper personiB to 
practise as solicitors (0 ; (2) certain colonial solicitors (a); (3) persons 
holding certain certificates (&). 

Persons claiming to be entitled to exemption from the necessity of 

S assing the law portion of the intermediate examination must pro* 
uce to the Secretary of the Law Society, or to such other officer of 
that Society as the Council may direct, a testamur, certificate, judge’s 
order, or other satisfactory evidence showing their right thereto (c). 

If the Law Society refuses to grant a certificate of having^ passed 
the intermediate examination, an appeal from such decision lies 
within a month to the Master of the Bolls (d). No appeal lies to 
the King’s Bench Division from a refusal by the Council to admit 
for examination (e). 


Final U 82 . The final examination is held in the months of January, 

examination. March or April, June, and October or November at the Hall of the 
Law Society, Chancery Lane, London (/). 

The subjects for the final examination are (1) the law of real and 
personal property and the practice of conveyancing; (2) equity; 
(3) common law and bankruptcy; and (4) probate, divorce, and 
admiralty law; ecolesiastical and criminal law ; and proceedings before 
justices of the peace (^). Forty-two days’ notice before the date of 
the examination must be given to the Secretary of the Law Society, 
and at the same time candidates must leave with the Secretary their 
articles, a certificate of having passed the intermediate examination, 
and the answers to questions as to due service and conduct as pre- 
scribed by the Society (h). At the final examination candidates may 
also, on giving notice of their intention, compete for honours (i). 
Exemptions. The final examination must be passed by all persons desirous of 


(f) Solicitors Act, 1877 (40 & 41 Viet. c. 25), s. 12. They may be 
exempted from the whole examination (ibid.), 

(а) Bee p* 722, post. 

(б) Namely, a certificate of having, before or after entering into article j, 
passed the examination required for the degree of Bachelor of Civil Law 
or Bachelor of Laws of the Universitidb of Oxford, Cambridge, London, 
Victoria University of Manchester Dublin, Durham, Wales, Birmingham, 
Liverpool, Leeds, or Sheffield ; or a certificate of having, before entering 
into articles, taken honours in the Final Honour School of Jurisprudence 
at Oxford, or in the Law Tripos at Cambridge (Law Society’s Regulations, 
6th November, 1909). 

(c) Law Society’s Regulations, 1905, r, 27. 

(d) Solicitors Act, 1877 (40 41 Viet. c. 25), s. 9. 

(e) JRe Jame9 (1886), 33 W. R. 654. 

(/) Law Society’s Regulations, 1905, tr. 20, 21. 

(a) 26id., r. 22^ 

Ibid., r>t 23, The fee payable on giving notice for the final examina- 
tion is, £10, and for entry for nonours ils^ In the event of non-success or 
non-appe^ance by the candidate at the final examination for which he 
has given notice, on renewing his notice only half the above fee (namely, 
£5) is payable, but candidates who were exempt from passing the inter- 
mediate pay an additional £5 on giving notice for the final examinatian. 

(i’> Ibid., r.'% The examination for honours is a aepafate examinatioa, 
held after tbe'^al examination (ibid.^ r. 2). At the honours axaininaMon 
honpr^ distinotions and prizes are awarded if in the opinion of th0 
Examination Committee the candidates are deserving of inch. 
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being admitted as Bolicitors, with the following exeq)tionB, namdij 
(1) barristers, who, haring been practising solicitors, hs^ esansed 
their names to be struck off the roll for the panose of being cdled 
to the Bar, and having practised at the Bar desire to be readmitted 
on the roll of solicitors O'); and (2) certain colonial solicitors (k). 

U83. If the Law Societjr refuses to grant a certificate of having 
passed the final examination, an appeal from such decision lies 
within a month to the Master of the Rolls ( 0 * 

Sect. 4, — Admission. 

1184. Application for admission as a solicitor is made to the 
Master of the Bolls (m), six weeks’ notice at least being given to 
the Secretary of the Law Society of intention to seek admission. 
The notice must set forth the name and place of abode of the 
applicant and of the person or persons with whom ho has served 
his articles, and must be in writing signed by the applicant (n). 
After the expiration of the period of notice the Master of the ]^11 b, 
upon production of the Law Society’s certificate that the applicant 
has passed a final examination, may, by writing under his hand, 
admit the applicant to be a solicitor (o). 

1185. Three weeks before the day of the month named in 

notices for admission the Law Society must affix in its hall in a 
conspicuous place an alphabetical list of names of candidate for 
admission (a). Any person wishing to object to such admission 
must by writing under his hand give notice thereof to the Law 
Society, and must send therewith an affidavit setting forth the 
facts relied upon in support of such objection, and it is the 
Society’s duty to bring such objection to the notice of the Master 
of the Bolls (ft), who thereupon appoints a time for hearing tho 
objection (c) and subsequently hears the same, the applicant, the 
objector, and the Society being heard personally or by counsel 
or solicitor (d). If the result of the heating is that admission is 
refused, the Master of the Rolls so directs and his order must be 
filed with the Law Society (e). 

(i) Rules made by the Master of the Rolls, 1869 (under the Sohcitora 
Aet, 1888 (61 & 62 Viet. o. 66) ), Part IV., rr. 1—4. «uoh persons dealing 
readmissiuQ must petition the Master of the Kolls on an affidavit of the 
facts. Six weeks’ notice of intention to apply must be given to the Law 
Society and a copy of the petition sent to the Society. 

(k) See p. 722, post 

(l) SohoitoTB Act, 1877 (40 Sc 41 Viet. o. 25), e. 9. 

(TO) Solicitors Act, 1888 (51 & 62 Viet. o. 66), 8. 10. As to exemption 
from this requirement as to admission, see p. 710, ante, 

(n) Buies made W the Master of the Rolls, 1880, Part 111., r. 1. 

(o) Ibid,, r. 3. The stamp duty payable upon admission is £26 (Stamp 

Act, 1891 (64&66 Viet. o. 39)>Sohed. I., title •-Admission”), and the fed to 
the Law Society is £5 (Solicitors Aot, 1888 (51 Sc 62 Viet. c. 65), s. 11^ As 
to change of name, see title Name and Abms, CHANas of, Voi. XXL, 
p. 361 ; and as to the appointment of a solicitor as a notary, see title 
notaries, Vol. XXI., pp. 496 ei seq, » 

(u) Rules made by the Master of the Rolls, 1887, Part III, r. 2. 
lb) Ibid,, r. 4. 
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U86. aolioitor who has been struck off the roUa at his^own 
request (/) is readmitted as a matter of course if there is no oppwi- 
tion by the Law Society (g). 

Sect. 5. — Practising Certificate. 

1187. A solicitor must, as a condition of being at liberty to 
practise, take out an annual certificate (/t), and he cannot maintain 
nn action for the recovery of hiS costs or disbursements in respect 
of any work done without a certificate (i), though if he has done the 
work and has in fact been paid, the money paid cannot be recovered 
back (ft). Similarly, the successful party to any litigation cannot 
recover any costs or disbursements from the opposite party, if the 
solicitor acting for him was nncertificated (2), though the actual 
steps taken by the solicitor on his client’s behalf are not invalid (a). 

A solicitor to a public department who is by statute authorised 
to act in that capacity is exempt from the liability to take out an 
annual certificate (b). 

1188. To obtain a certificate a declaration must be made by the 
applicant as to the fact and date of his admission, and as to the 
situation of his place or places of business (c). If the declaration 
is not true in any particular the applicant renders himself liable to 
a penalty of £60, and becomes incapable of maintaining an action 
for recovery of any fee, reward, or disbursement on account of or in 
relation to any proceeding done or taken by him in his capacity as 
a solicitor {d). 


(f) As to striking ofE the rolls, see pp. 848 ei $eq , poet, 

Ig) Ex parte Clarke (1818), 2 B. Aid. 314; Ex parte CaUand (1818), 2 
B. Sc Aid. 315, n; Be Walehe (l876), 10 I. B. C. L. 165; see Be Pyle 
(1866), 11 Jur. (N. s ) 504, 860. 

(ft) Solicitors Act, 1843 (6 & 7 Viot. c. 73), s. 21. A solicitor having a 
certificate may act as a house agent without taking out a licence ; see 
title Ksvenite, Vol. XXIV., pp. 650, 660. 

(t) Solicitors Act, 1843 (6& 7 Viet. o. 73), s. 26 ; Attorneys and Solicitors 
Act, 1874 (37 & 38 Viet. o. 68), s. 12; Stamp Act, 1891 (54 Sc 66 Viet. 
0 . 39), B. 43 (1) ; see also titles AgbnOt, VoL I., p. 161 ; County Coub1?s, 
Vol. VIII., p. 584. Such items will not be allowed on taxation, even 
though the petition for taxation contained a submission to pay (Be 
Sweeting, [1898] 1 Cb. 268, overruling .Be Jones (1809), L. B. 0 £q. 63; 

and see Be Rope (1872), 7 Ch. App. 766; v. SexUm (1832), 1 l>owl. 

180). It is immaterial that the omission to take out a certificate was 
due to inadvertence and was embsequently remedied (Kent v. Ward (1894), 
70 L. T. 612, C. A, a Browne v. Barber, (l013] 2 K. B. 523, C. A.). 

(ft) FuUalove v. Pather (1862), 12 €. B. (k. a.) 246. But the solicitor 
cannot retain his costs and disbursements out of moneys of the client in 
his hands (Browne v. Barber, eujpra). 

(7) FowUtt. Monmouthshire Canal Co, (1879), 4Q. B. D. 334, overrulix^ 
Seeder v. Bloom (1825)» 3 Bine. 9. The same principle applies, though 
the nncertificated solicitor re^y actsng used the name of a certificated 
Bolicitoy (Irvin v. Sanger (1888), 58 L. J. (q. b.) 64). 

(a) Sparling v. Brereton (1866), L. B. 2 Eq. 64. s 

(b) Stamp Act, 1891 (54 Ss 55 Viot. c. 39), s. 43 (2); see p. 710, ante; 
title CONSTItUTIONAI. Law, Vol. VII., p. 77. 

(o) Solidtam Act, 1848 (6 fis 7 Viet. c. 73), s. 28 ; Solicitors Act, 1860 
<23 Sc 24 c. 127), 8^ 19. For the form of declaration,^ see SoUoiton 
Act, 1877 (40 41^ 41 Viet. o. 25), Sobed. I., Form (B). 
id) Stamp Act, 1891 (64 Sc 65 Viet. o. 39), s. ^ (1). 
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U884 Pfactising certificates are of two kin<lB« IiOBfioii oe^fieakeii s. / 

and country certificates (e). They are issued by the I^aw S^efy as SraetfMW 
Begiatrar of Solicitors (/ ). They are stamped by the Commissioners OertUl^t^ 
of Inland Beyenue at Somerset Housei London (/). Particulars of aU laaae^ 
certificates stamped between the 16th November in each year and the oertiEoate ^ 
following find January are supplied by the Commissioners of Inland 
Bevenue to the Law Society (A), Certificates stamped on or after 
the 16th November and before the 16th December are dated the 16th 
November, and take effect from that day ; if stamped afterwards, 
they take effect on the day on which they are stamped (i). Any 
certificate stamped after the Ist January in any year must be produced 
to the Law Society for registration within a month of the payment of 
the duty ; any certificate not so produced is only evidence of qualifica- 
tion to practise as from the date of its production, unless an order to 
the contrary is made by the Master of the Bolls or a judge (A). The 
Law List, being a list of solicitors published by the authority of the 
Commissioners of Inland Bevenue, is pnmd facie evidence that every 
solicitor whose name appears therein for the current year(Z) is 
entitled to practise (m). A solicitor whose name does not appear in 
the list must prove his right to practise by producing an extract * 
from the roll certified under the hand of the Secretary of the Law 
Society (71). 

1190 . If a solicitor who has obtained a practising certificate HenewaL 
neglects for twelve months after its expiration to renew it ( 0 ), or if he 
is an undischarged bank rupt(p), the Law Society may, on application 


(e) As to this distinction, see p. 844, post. 

(/) Sobcitors Act, 1843 (6 & 7 Viot. o. 73), a. 21. For the form of 
certificate, eee Solicitors Act, 1877 (40 & 41 Viet. c. 26), Sohed. I., Form (A). 
A fee of 6s. is payable to the Law Society (Solicitors Act, 1860 (23 Si 24 
Viot. 0 . 127), 8. 20). 

( 1 /) Solicitors Act, I860 (23 & 24 Viet. 0 . 127), s. 18. The stamp dnty 
upon such certificate is, for solicitors practising in London for the first 
three years from the date of being admitted, enrolled, or beginning to 
carry on business, £4 10s , and thereafter £9, and if not praotisiug within 
ten miles of the General Post Office, London, £3 for the first three years, 
and £6 thereafter (Stamp Act, 1891 (64 & 66 Viot. 0 . 39), s. 43 (3) ), 
Sched. I., title Certificate ” ). As to London agents of solicitors taking 
out country certificates, see pp. 844 et seq,, post. 

(h) Solicitors Act, 1860 (23 Sc 24 Viet. 0 . 127), 8. 21. 

(i) Ibid., B. 22. 

(A) Ibid., 8. 21 ; compare Se flniith (1863), 33 Beav. 248. 

()) S. V. Wenham (1866), 10 Cox, C. C. 222. A misstatement in the 
Law List as to the date of admission of a solicitor whose name appears 
therein is not a libel (Eaven v. Stevens dt Sons (1886), 3 T. L. B. 67). 

(m) Solicitors Act, 1860 (23 Sc 24 Viot. 0 . 127), a. 22. 

In) Ibid. : the stamped certifioate is aoc^ted in practice. 

( 0 ) Solicitors Act, 1888 (61 & 62 Viot. e. (15), s. 16. Six weska^ notice of 
intention to make the application must be given to the Law Society, tmless 
such notice is dispensed with by the Law Society, or by the Master of the 
Bolls ftWd.). For instances of appUcationa for renewal, sbe Ee EUon 
(1868), 37 L. J. (OH ) 482 ; Bx ptmU Gray (1847), 12 Jur. 119. No action 
will Ue against the Law Society for refusing to issue the certificate without 
proof Of knalioe (Newaoa r.I/aix Society (1912), 57 Sol. Jo. 80, C A., whore 
the solicitor applied after the ei^iration of th^period during which he was 

tig the Sotteitors 
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being mide for a renewal, refuse to renew it. An appeal Um to 
the Mwiier of the Bolls against any such refusal (g). Sttdi 
appeal 'must be brought by petition, supported by amdavit of the 
facts ; copies of the petition and affidavit must be served upon the 
Law Society two days after they have been lodged at the Gentrid 
Office (r). 

Sect. 6. — Colonial Solicitors. 


Colonial U91. A solicitor of a superior court in a British possession 

BolicitorB, named from time to time by Order in Council («), who has been in 
practice before such court for not less than three years, ma^, on 
giving notice and proof of his qualifications, be admitted a solicitor 
of the Supreme Court on payment of the prescribed amount for 
stamp duty and fees (t). The Order in Council may, and in 
practice does, enable the solicitor to be admitted without examina- 
tion and without service under articles. No colonial solicitor^ can 
be admitted to practise in England if he has already been admitted 
to practise in any other part of the United Kingdom, so long as 
he remains a solicitor there (it). 


Part III. — Rights and Privileges of 
Solicitors. 

Sect. 1. — Right to Practise. 

la whnt U92. All persons admitted as solicitors are entitled on taking 

out an annual certificate and paying the proper duty upon their 


solicitor against whom bankruptcy proceodiags have been taken and to be 
supplied with oiBce copies on payment of the usual charge. 

{q) Solicitors Act, 1888 (51 & 52 Viot. o. 05), s. 16. 

(r) Rules made by the Master of the Rolls, 1889. 

(8) The regulations respecting the admission of solicitors in the British 
possession in question must secure that such solicitors possess proper 
qualifications and competency, and English solioitors must be giv^n 
equally favourable terms of adminsion thoro (Colonial Solicitors Act, 1900 
(63&64 Viet. c. 14), s. 1), and Orders id Council applying the Act to par- 
ticular colonies or dependencies have been made as follows, namely : — 
New South Wales, 26th September, 1901 ; Ceylon, Straits Settlements, 
Queensland, Hong Kong and Natal, 4th November, 1901 ; South 
Australia, 4th November, 1901; Barbados, 24th April, 1902; Tasmania, 
12th March, I'QOS; New Zealand, 7th March, 1904; Jamaica, 16th May, 
1904; Madras, 24thr October, 1904; Bombay, 27th March, 1905; Bengal, 
7th August, 1905 ; Victoria, 7th August, 1905 ; Transvaal, 16th February, 
1900; Gape of Good Hope, 26th March, 1907 ; see Stat. R. & 0. Rev., 
Vol. XI., Solicitors, Colonies, pp. 9 et seq. 

(t) Colonial Solicitors Act, 1900 (63 & 64 Viot c. 14), s. 1. The Order 
in^Conncil states that the admission of the applicant must be stampeda 
with the stamp required to be impressed on the admission of English 
SoUcitora# i.s., £25, and must be impressed with such further stamp ab 
shall, toother with the amount of stamps paid on articles of olerlrahlp 
and adnussion in the colony (such amount being certified by a judge of 
the colony, in the form prescribed by the Order), be equal in amount to 
the sum payable on articles in England, t.s., £80. The fee to the Law 
Society is £6. , 

(u\ uolonial Solicitors Act, 1900 (63 k 64 Viot^c. 14), s. 6. 
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oertificaie (a) to pra^^tise (1) in the High Court of Justice, t^jpourt 
of Aippod, and the £[ouae of Lords {b) ; (2) in the Privy IBfancil, Ugl^tto 

on signing e declaration without fee (c) ; (8) in all eccle^stieal mrass. 
courts, and jiefore all persons having authority ip matters 
ecclesiastical, and in all matters relating to applications to obtain 
notarial faculties (d) ; (4) in any inferior court (including county 
courts and courts sitting in bankruptcy), on signing the roll 
of the particular court in which they propose to exercise such 
right (c). In the case of a county court no fee is payable (/). 

In the Mayor's Court, London, in addibition to signing the roll, 
the solicitor must pay a fee of 6». before practising; otherwise 
it is doubtful whether, in the event of success in the suit, he will 
be entitled to recover his costs against the losing party (g). 

The right to practise in inferior courts may be enforced by 
mandamus (^) and, in the case of a county court, perhaps, by 
application to the High Court by motion supported by an affidavit 
of the facts, whereupon a summons may issue to the county court 
judge requiring him to show cause why the solicitor should not ha 
permitted to practise in the county court in question (t). 

Sect. 2. — Riijht of Audience. 

1193 . Solicitors have the right of audience {k) in the following 
cases, namely : — 

(1) Before the Appeal Committee of the House of Lords, from 
which counsel are excluded (/) ; 

(2) In bankruptcy matters in the High Court, including the High Court, 
examination and representation of witnesses before the registrar (m), 


(a) See pp. 720, 721, ante. 

(b) Judicature Act, 1873 (30 & 37 Viet. o. 60), s. 87. As to these -courts, 
see title Courts, VoI. TX., pp. 22, 23, 62 et ecq., 62 et aeq. 

(c) Order in Council of the 31at March, 1870, r. 2; see title Courts, 
VoL IX., pp. 27 et aeq. 

(d) Solicitors Act, 1877 (40 & 41 Viet. o. 26). s. 17; see titles Ecoussi- 
ASTiGAL Law, Vol. XL, pp. 499 et aeq. ; Noiaries, VoL XXI., pp. 494 
ei aeq. 

(«) Solicitors Act, 1843 (6 & 7 Vict. c. 73), s. 27. 

(f) Couuty Court Eulos, Ord. 64, r. 7. 

(0) Glyn and Jackson^s Mayor’s Court Practice, 3id ed., p. 4; see, 
generally, title Mayor’s Court, London, Vol. XX.. pp 283 et acq. 

(A) jBc Hope (1872), 7 Ch. App. 766 ; B. v. London (JorporaUon (1847), 
13 Q. B. 1. As to mandamus generally, see title Crown Pkactigs, Vol. X., 
pp. 77 et eeg. 

(1) County Courts Act, 1888 (61 & 62 Vict. c. 43), s. 131 ; see £. v. 
Ofemwioh uownty Court Eegietrar (1886), 15 Q. B. D. 64, C. A. 

(fc) Compare title Barristers, Vol. II., pp. 370 et aeq. In matters of 
umnoy a solicitor may be heard in the absence of counsel ; see Matah v. 
Joseph, 11897] 1 Ch. 213, C. A., per KBEEWijm, J., at p. 230; Doxford S 
V. Sea Shipping Co. (}897), 14 T. L. E. Ill; and compare 
BuuSworth r. Buttermrth and Qaaenan (1913), 67 Sol. Jo. 266. 

tl) DirectionB for .^ents in House of Lords, No. 20. As to the Appeal 
Committee, see title Farxjaubnt, Vol. XXL, p. 642 ; as to its functions, 
seetM., pp. 644, note (q), 647. 

( 1 ^ fianimptoy Act, 1883 (46 & 47 Vict. e, 62), a. 161 ; Me Of eye Breamy 
Co. (1883), 26 Ch. D. 400; and aee title Baekrupiot and Iksolvehot. 
Vol. II., p. 141, note (Q. 
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and aim Appeals in balikraptG}| to flie diiriBkii44Waris from cotnl^ 
ooaruH^ving and exercising |upisdiction ^Blrak^ioyOtt): thenr 
right of audience is, however, limited to tM Hlp^eo^, and does 
not extend to the Ckiurt of A^al (o) ; "f' ‘ ® ‘V 

(fi) In chambers in the Mgh Oourt : ^ir ngh.f‘'6t audienee 
may be exercised personally or by any of their clerks (p) before the 
masters, taxing masters, and registrars uf the Supreme Court (g), 
and also before the judge sitting in chambers (r) ; 

(4) Before the official referees of the High Oourt («) ; 

(6) In chambers in the Court of Chancery of the County Palatine 
of Durham (Os. 

(6) In chambers in the Palatine Court of Lancaster (u ) ; 

(7) In all county courts, including under that denomination 
the City of London Oourt (a): the solicitor desiring to appear 
and conduct the case in court must be tbe solicitor acting generally 
in the action or matter ; his managing clerk, although he is a duly 
qualified solicitor and has had the general management of the pro- 
ceedings in the action for the client, is not entitled to address the 
court without the leave of the judge (b ) ; 

(8) Before ecclesiastical courts in certain cases (e ) ; 

(9) At quarter sessions, where barristers do not attend (<2); 

(10) At petty sessions : in proceedings for summary conviction 
before justices of the peace both prosecution and defence may be 
represented by a solicitor acting as advocate (e), but in preliminary 


(n) £« Barnett, Bx ‘parte Beynolde (1885), 15 Q. B. D. 169, C. A. 

(o) Be Blderton, Ex parte BiMiett, [1887] TV. N. 21, C. A. ; see title 
Bakbistbrs Vol II p 372 

ip) Be Bethlehem cmd Bridewell HoapitaU (1885), 30 Ch. D. 541 ; and see 
title Pbactige and Procedure, Vol. XXXIL, pp. 126 et aeq. 

(q) E. S. C., Ord. 56, r. 7. 

(f) See Be S. C., Ord. 66, r. 1a ; Ord. 65, r. 27 (16). 

(a) There is no provision made for this ri^ht either by statute or rule of 
court, but as it is not speoifloally excluded it is submitted that it exists. As 
to the official referees, see title Courts, Vol. IX., p. 66. 

(f) Information furnished by the registrar; as to this court, see fitle 
Courts, Vol. IX., pp. 126, 126. 

(u) Information luinished by the i^gistrar; as to this oourt, see title 
Courts, Vol. IX., pp. 120 et aeq.^ 

(a) County Courts Act,. 1888 (61 6c 62 Viet. c. 43), ss. 72, 186; see title 
County Courts, Vol, VIlI., p. 412. 

lb) County Courts Act, 1888 (61 6c 62 Viet. c. 43), e. 72; B. v. Oxford- 
ahire Cou/My Oourt Judge, [1884] 2 Q. B. 440 ; and see title County Courts, 
Vol. VIII., p. 626,'liote (g). 

(£) Public Worship Regulation Act, 1874 (37 6c 38 Viet. o. 85), s. U. As 
to Ecclesiastical Courts, see title Ecclestastical Law, Vol. XI., ppit:490 
et aeq, 

(d) Bottle Oaae (1888), 24 L. J. N. C. 28 ; and see titles Babristebs, 
VoTL II., p. 374 ; Maoistrates, Vol., XiX., p. 641. . 

{#) Summary Jurisdiction Act, 1848 j[ll 6c 12 Viet. c. 43), ss. 11 ; 
y. Ofi^a and WfZMims (1886), 16 Cox, C. C. 46 ; see title MAaiSTSATSS, 
Vol. XIX., pp. 691, 696, Magistrates have no power to act npoti>a 
resolution passed by them prombitiug a solicitor who has been ordered 
to leave the oourt for making objectionable remarks from appm^g 
before tiiiem until the remarks were withdrawn, and they^wre bouV to 
hear htei itt'any case tn which he is professionally engaged (B. y. dend 
County (1913). 48 L. J. 389). As to the disabUi^ of a soEoitor 
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W 

inquiries before nnH^trates, otherwise than in Bunima|K eon* Baox.9. 
Tiction oases, the jtos^r has no right to be representeliPy an BUM of 
advoMte at aH{/^ Swough as a matter of courtesy it is the Audteioe. 
invariable rule to nest^^ither barrister or solicitor as the accused 
may wish 

(11) In the Mayor's Court, London, the right of audience being 
limited to matters collateral heard in chambers and to the hearing 
of judgment summonses (h ) ; 

(12) In the Worcester Court of Pleas (i) ; 

(18) Before the Begistrar of the Land Begistry (j ) ; 

(14) In arbitrations under the Workmen’s Compensation Act, 

1906(1); 

(16) Before revising barristers (1) ; 

(16) Before the statutory committee of the Law Society (m) ; 

(17) Before the Escheat Commissioners (n) ; 

(18) . Before the Bailway and Canal Commissioners (o) ; and 

(19) Before the Commissioners of Income Tax and House 
Duties (p). 

1194. Solicitors are sometimes allowed to examine and cross- Vaiha- 
examine witnesses at an inquiry held under a parliamentary “entaiy 
commission, but it does not appear that they have any right to 
do so (q), 

to practise bciore justices of a particular county ot wliicli he or his partner 
IS assigned to the cominission oi the peace, see title Magistbatiss, Vol. 

XTX., pp. 650, 661 ; and compare title Intoxicating Liquors, Vol. XVIII., 
p 54 

(f) Cox V. Coleridge (1822), I B. & C. 37, 49; B. v. Borron (1820), 3 
B & Aid. 432, 439. 

ig) See, genoially, title Magistrates, Vol XIX., pp. 569 et seq*, 665 
et eeq, 

(A) Glyn and Jackson’s Mayor’s Court Practice, 3rd ed., p. 4; see, 
generally, title Mayor’s Court, London, Vol. XX , pp. 283 et eeq. 

(t) 29 L. J. 17; see title Courts, Vol. IX., pp. 212, 213. 

(;; Land Transfer Rules, 1903, r. 337 (Stat. R. & 0. Rev., Vol. XII., 

Land (Regis tiation), England, pp. 38, 39). As to the judicial functions of 
the legistiar, see tbtd ; title Real Property and Ciiattets Real, 

Vol. XXIV., p, 316. 

(k) 6 Edw. 7, 0 . 68 ; see Workmen’s Compensation Rules, 1907, r. 33 (1) 

('>tat. R. & 0., 1907, p. 53); see title Master and Servant, Vol. XX., 
pp. 209 et eeq , 222. 

(l) Soe title Elections, Vol XII., pp. 219 et aeq. 

{m) Rules made by the Master of the Rolls, 1889, Part I., r. 5 ; see 
p. 862, post; title Barristers, Vol. II., p. 375; compare title Medicine 
AND Pharmacy, Vol. XX., pp. 323, 363. 

(n) Escheat Procedure Rules, 1889, r. 6 (Stat. R. 8c O. Rev., Vol. IV., 

EscBoat, England, p 1); see titlo Crown Practice, Vol. X., pp. 35 
ci aeq, 

(o) Railway and Canal Tiafiic Act, 1888 (51 8c 62 Viot. o. 25), s. 50. ^ 

(p) See Finance Act, 1808 (61 8c 62 Viot. c. 10), s. 16, repealing the 
Taxev Management Act, 1880 (43* 8c 44 Viet. c. 19), s. 67 (9) ; see titles 
Income Tax, Vol. XVI., p. 681; Inhabited House Duty, vol. XVII , 
p. a89. As to Bolioitors appearing before ooroneis, see title Coroners, 

Vol. VIII., p. 258; and before courts-martial, see title Royal Forces, 

Vol^XV., pp. 13, 46. 

(^See Biota Commission Case (1886), 21 L. J. N. C. 566, per 
Day, j. 
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PlivllegeB. 

riscloBurc, 


Sefatnation. 


Exemptions 
f ronx public 
offices. 


Freedom from 
arrest. 


^ Sect. 8.— 

1195. A solicitor (r) cannot be compelled^ without the permission 
of his client, to disclose any confidential oominunications, whether 
verbal or in writing, which pass either directly or indirectly between 
his client and himself in liis professional capacity in the course of 
his legitimate representation of the client {s). This privilege is the 
privilege of the client, and cannot be set up by the solicitor for his 
own benefit and against the client’s interest (0- 

1196. A solicitor acting as advocate is not liable to an action 
for libel or slander in respect of words irritten or spoken by him in 
the course of a judicial inquiry, however improper or even malicious 
his behaviour may have been, such words being absolutely privileged 
on grounds of public policy (u). 

1197. A duly qualified and practising solicitor is exempt from the 
necessity of performing any personal service which would interfere 
with his duties as an officer of the court (tO- He is, therefore, not 
bound to take office under a municipal corporation (lu), or to act as 
overseer of a parish (x), as a churchwarden (y), or as rent collector 
by manorial custom (a); nor is he bound to serve on a jury(&), 
or coroner’s jury(d). 

1198. A solicitor whilst engaged in his professional duties in 

S to or coming from the place of trial on behalf of a client is 
dged from arrest on civil but not on criminal process (d). 


(r) Compare title Barbisters, Vol. 11., p. 389. 

(e) iPot lull statements of the law relating to legal profeBsioual privilego, 
see titles Discovert, Inspectjon, and Interrogatories, Vol. XL, 
pp. 72 dfseg. ; EviIjbnob, Vo 1.‘ XIIL, pp. 671, 672, 681. As to the 
client’s right to restrain his solicitor from making improper use of or dis- 
closing information obtainrd by him in his professional capacity, see 
p.^ 735, post; title Injunction, Vol. XVII., pp. 264, 266 As to the 
privilege of solicitors when acting as agents for parties to election petitions, 
see title Slections, Vol. XII., pp. 467, 468. A solicitor cannot refuse lo 
disclose the address of a ward ot court; seo title Infants and Children, 
Vdl. XVII., p. 147. 

(n Minet v. Jlfor^an (1873), 8 Ch. App. 361 ; Lawrence v. Campbell 
(1869), 4 Drew. 486, 400 ; Qreeno^h v. Gaelcell (1833), 1 My. & K. 98< 

(t() Mwneter v. Lamb (1883), 11 Q. B. D. 688, 699; see title Libel and 
Slander, Vol. XVIII., p. 678. 

(v) Qerard'e Case (1777), 2 Wm. Bl. 1123, and oases there cited. As to 
a Solicitor, as justice of the , peace, see title Magistrates, Vol. XIX., 
pp. 650, 651. 

(to) Norwich Corporation v. Berry (1767), 1 Wm. Bl. 636. 

(as) Ex parte Jeffetiee (1829)i 8 Bing. 196, 

{y) 2 Roll. Abr. 272. 

(a) Stone's Case (1669), 1 Vent. 16. 

.(6) Juries Act, 1825 (6 GCo, 4, o. 60), S. 2 ; Judes Act, 1870 (33 St 34 
Viot 6. 77), B. 9, and Schedule. The exemption extends to solicitors’ 
ruaznu^g detks (ibid,) ; and see title «fUBiES, Vol. XVllI., p. 231. * 

(eji^ Dutm, [2802] 1 Q. B, 466. » 

id) Me Freston (1883), H Q. B. D. 546, 0. A. ; Ee Douglas (1842), 3 Q. B. 
625. See, further, titles Contempt of Court, AttaObvent, and Com* 
MITTAL, Vol. Vll., p. 294; Evidence, Vol. XIII., pp. 565, note (o)#»680, 
ttote (tf); fimttkuFFs ani> Bailiffs, Vol. XXV., pp. 818,819; IPabliamert, 
Vol. XXI., p. 781. This privilege does not extend to the solicitor’s detk 
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U99t A solicitor is eligible for appointment to the tawing 
offices t-^l) mastor of the Supreme Court (Chancery I^^on), MsUsg es. 
Hbo must have j^tised for at If et ten years beffo appmnt- App^enta 
ment (e) ; (2), first'Class clerk in the Chancery regutrar s office, consoed to 
who must have been admitted a solicitor or have served not soUciton. 
less than five years under articles (/) ; (3) registrar or deputy*' 
registrar of a county court, who must be a solicitor of at least five 
years’ standing (y) ; (4) clerk to a stipendiary magistrate, who 
must be in actual practice (h ) ; (5) registrar in the Salford Hundred 
Court (i) ; (6) commissioner for oatlis, who must have been in con- 
tinuous practice for not less than six years except where special 
circumstances are shown (A). 

1200 . Certain oflficefl may bo held by duly qualified solicitors, Appointments 
but barristei's and other fit and proper persons are also eligible ^ 
for appointment (/). These offices are : — (1) master of the Supreme 
Court (King’s Bench Division), who, if a solicitor, must be of 
five years* standing (/«) ; (2) official referee, who, if a solicitor, 
must be of ten years’ standing ( 7 ?); (3) chief clerjt in the 
metropolitan police courts (o); (4) clerk of assize, who, if a 
solicitor, must have been in actual practice for three years (^); 

(5) clerk to justices (q), including borough justices (?’) ; (6) clerk 
of the peace for a county (s), or for a borough (t) ; (7) clerk to the 
guardians of a union or rural district authority (a) ; (8) clerk to a 
vestry (r); (9) perpetual commissioner Of?) ; (10) director of public 

{Phtlhpa V. Pound (1852), 7 Exch. 881). As to tho privilege of a solicitor 
to bo sued in the High (Wrt, see Day v. Ward (1886), 17 Q. B. D. 703. 

(c) Court ot (liancery Act, 1852(16 dclOVict. c. 80), as. 17, 20; see title 
CouKiS, Vol. IX , p. 68. 

IJ) Court of Chauoeiy Act, 1841 (5 Vict. c. 5), as. 41, 42- 
(^) County Couits Act, 1888 (51 & 52 Vict. c. 43), ss. 25, 31, 32. Aa to 
his disquiilincation from praclising in a county court, see title County 
Courts, Vol. VIIL, p. 423. 

(A^ Stipeiidiaiy Magistrates Act, 1863 (26 & 27 Viet. c. 97), a. 6; 
compare title Magistrates, Vol. XIX., pp. 547, 612, 616, 617. 

(i) Salford Hundred Court of Eecoid Act, 1868 (31 A 32 Viot. e. exxx.), 
a. 22. 

(A) CommiBsioneis for Oaths Act, 1889 (52 dc 53 Viot. o. fO), a. 1 (1) ; 

R, S. C., Ord. 38, rr. 16, 17; Northumberland (Duke) v. Todd (1878), 7 
Ch. D. 777. Aa to the holder of the oommissioD bcu^ entitled to aot under 
it BO long as he coni iiiuea to praotiae aa a solicitor, see Ward v. Qcmgee ( 1891), 

40 W. li. 39 ; Shrapnell v. Qamqee (1801), 8 T. L. R. 9. 

(1) Compare title BAiiBisrERS, Vol. II., pp. 381 et aeg, 

{m) Judicature (Officers) Act, 1879 (42^ 43 Vict. 0 . 78), s. 10; see title 
Courts, Vol. IX., p. 67. 

(«) See title Courts, Vol. IX., p. 66. 

(o) Metropolitan Police Courts Aots, 1839 (2 & 3 Viet, c* 71), a. 5 ; 

1840 (3 ^4 Vict. 0 . 84). a, 7. 

(p) Clerks ol Assize, etc. Act, 1869 (32 61 33 Vict. e, 89), a. 3. 

Ig) Justices Clerks Act, 1677 (40 dc 41 Vict. o. 43), a. 7 (2), 

(r) Muniumal Corporatipna Act, 1882 (45 & 46 Vict. c. 50), s. }59 (1), (2). 

(8) Local Government Act, 1888>(6l 4: 52 Viot c, 41)» a. 83, 

U) Municipal Corporations Act, 1882 (45 4c 46 Vict. c. 60), a. 124. 
p*) Local Government Act, 1894 (66 4zi 67 Viet. 0 . 73), pa. 20 — 24 ; end 
see as to unqualified persona appearing before juatioeSg the Poor Law 
Amendment Act, 1844 (7 4 e 8 Vict, 0 . 101), a. 6$, 

(V) Vestries Act, 1850 (18 4$ 14 Viot. 0 . 67), a. 6. 

(to) Judicature Act, 1881 (44 4r 45 Vict. 0 . 68), a. 26. 
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Saw. 8, prosecutions, who, if a solicitor, must be of ten years’ standing («) ; 

PritrUeges. (11) sgsistant director of 2 )ublic prosecutions, who, if a solicitor, 

must be of seven years’ standing ( 2 ^) ; (12) taxing master ; 

(13) district registrar of the Supreme Court, who, if a solicitor, 

must be of not less than five years’ standing (a); (14) judge 
of inferior courts of record and his deputy or assessor (6) ; 
(16) registrar or assistant or deputy registrar in the Admiralty 
Division, who, if a solicitor, must be of ten years’ standing ( 0 ) ; 
(10) examiner in the Admiralty Division (d) ; (17) registrar in the 
I’robate and Divorce Division (c) ; (18) ossibtant registrar under the 
Land Transfer Act, 1876 (/), who, if a solicitor, must be of five years’ 
standing (g) ; (19) district registrar under the Land Transfer Act, 
1875 (/), who, if a solicitor, must be of ten years’ standing, and 
assistant district registrar, who must be of five years' standing (h); 
(20) registrar or deputy-registrar of the Yorkshire District Land 
Registry, who, if a solicitor, must bo of seven years’ standing and 
in actual practice at the time of his appointment (i) ; (21) registrar 
or official receiver in bankruptcy (k) ; (22) town clerk of a 
borough (1 ) ; (23) under-sheriff (m ) ; (24) deputy coroner in a 
borough (h). 


Part IV.- Solicitor and Client. 


Sect. 1. — lietainer. 


Principles 

goTernmg 

retainer. 


Sub-Sect. 1. — What Constitutes a Retainer, 

1201. The contract between a solicitor and his client arises when 
the client gives the solictor a retainer to act on his behalf, the rights 


(x) Prosecution of Offences Act, 1879 (42 & 43 Viet. c. 22), s. 2. 

(y) Ibid., 8. 4. 

(a) Judicature (Officers) Act, 1879 (42 & 43 Viet. c. 78). s. 11, Sched. IF. 
No particular qualification is prescribed ; see title Coukts, Vol. IX., p 68. 

(a) Judicature Acts, 1873 (36 & 37 Viet. c. 66), s. 60; 1875 (38 & 30 
Viot. 0. 77), s. 13 ; 1881 (44 & 46 Viet, en 68), s. 22. 

(5) Small Debts Act, 1846 (8 6s 0 Viet. c. 127), ss. 9, 12 ; Borough and 
Local Courts of Record Act, 1872 (35 & 36 Viot. o. 86), s. 12. 

(0) Admiralty Court Act", 1861 (24 & 25 Viet. o. 10), s. 27. 

(d) Jbid., s. 28. 

(c) Court of Probate Act, 1858 (21 & 22 Viet. c. 06), s. 20. 

if) 38 & 39 Viot. c. 87. 

ig) Ibid,, B. 106. 

{%) Ibid,, s. 119. 

(1) Yorkshire Registries Act, 1884 (47 &: 48 Viet. c. 64), s. 37 (1), (3). 

(A;) If he is a solicitor, he is prohibited fjom acting either directly or 

indirectly by himself, his clerk, or partner in any proceeding in bank- 
raptey or m any prosecution of a debtor by order of the court (Bankruptcy 
Act, 1883 (46 & 47 Viet. c. 52), s. 116 (2) ). 

(2) Municipal Corporations Act, 1882 (45 & 46 Viot. c. 60), ss. 17, I84 
(m) Sherifis Act, 1887 (50 6c 51 Viet. c. 56), s. 27 (1). 

(f») Municipal Corporations Act, 1882 (46 & 46 Viot. c. 60), s. 172. As 
to tne qualifications of a coroner, see title Coaoners, Vol. Vlll., pp. 218, 
219, 226. As to a coroner practising as a solicitor, see Coroners Act, 1887 
(60 61 Viet. c. 71), s. 10. 
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and UabiUties of the parties depending partly upon the terms *• 

of tto retamer and partly upon the various statutory provisions Bstsinsr. 
dealing with the relations of solicitors and their clients inter $e (o). ^ 

By the giving;,and acceptance of the retainer the solicitor acquires 
his authority to act for and bind the client, and the client becomes 
bound both personally as between himself and his solicitor and as 
between his solicitor and third parties. 

1202. A retainer need not be in writing (p\ unless the basiness Form of 
to which it relates cannot be performed within the period of one 
year from its date (^). It is, however, highly desirable for the sake 
of both solicitor and client that the retainer should be reduced into 
writing, so that its terms may be perfectly clear and beyond 
dispute (r). This is particularly the case where the original 
retainer has been revoked by writing, and a new retainer has been 
subsequently given (s); or where the solicitor commences legal 
proceedings on his client's behalf (t), since if the solicitor's authority 
is disputed he must prove it strictly (a). If, therefore, there 
is no evidence of retainer except the statement of the solicitor, which 
is contradicted by the client, the court will treat the solicitor as 
having acted without authority from the client (/>). Where there is detainer by 
no written retainer, the court may imply the existence of a retainer conduct 
from the conduct of the client in the particular ca8e(c). Thus, where 
a fund has been received out of court by the client through an 
action (d), or where the client otherwise takes the benefit of an 

(o) As to the relationship between solicitor and client as regards limita- 
tion of actions, see title Ltmipaiion of Aciions, Vol. XJX., p. 166; as to 
the consequences where a solicitor acts without a retainer, see pp. 741, 

742, 833, 835, post 

ip) Oasen v. Ord (1828), 3 C. & P- 349; Wiggins v. Peppin (1837), 2 
Beav. 403; Bird v. Harris^ [1881] W. N. 5, C. A,; but see p. 731, post. 

As to the appointment of a solicitor to a corporation, see title (joRFORA- 
iloiiS, VoL VIII., p 381. 

(g) Statute ot Frauds (29 Car. 2, c. 3), s. 4 ; BU}/ v. Positive Assurance 
Co (1875), 1 Ex. D. 20. As to the necessity tor writing where the retainer 
is in the nature of a guarantee or where the work is done for two clients, 
but not for their joint boneflt, see Tomlinson v. Cell (1837), 6 Ad. & £1. 

564; Hellinqs v. Gregory (1826), 1 C. & P. 627. 

(r) Owen v. Ord, supia, per Lord Tentrrden, C.J. 
is) Be Einoks, [1867] W. N. 291. 

(0 Wright v. Castle (1817), 3 Mer. 12 ; Be Gray, Gray v. Coles (1801), 65 
L. T. 743. 

(a) Gray v. Wainman (1823), 7 Moore (c. p.), 467 ; Moore v. Prance 
(1851), 9 Hare, 296 ; Blyih v. Fladgate, Morgan v. Blyth, Smith v. Blyth, 

[1891] 1 Ch. 337. 

(M Allen v. Bone (1841), 4 Beav. 493, per Lord Langdaus, M.E. ; 

7^6 Paine (1912), 28 T. L. E. 201, following Orossley v. Orowther (Wl), 

0 Hare, 384; see also Wiggins y. Peppin, supra; Atkinson v, Abbott 
(1855), 25 L. T. (o. s.) 314; Bs Gray, Ex parts Incorporated 
Sodaty (1869), 20 L. T. 730; Bvrd v. Sarric, supra; Be Wooding, 
parte Coates (1^34), 3 Deac. & Ch. 626 ; Wilson v. WUson (1820), 1 Jac. 

& W. 457. 

ic) See the oases cited in note (d), Mra, notes (e) — (A), p, 730, post 
(d) Blyth v. Fladgate, Morgan v. Blyth, Smith v. Blyth, supra, per 
Stirling, J., at p. 359; and see Gray v. Wainman, s^^a; Moore v. 

Ptanee, supra ; Fergus Navigaition and Embankment Co, y. Kinydon (1861), 

4 L. T. 262, where the soUoitot for a company acted on the instraotions 
of one director only. 
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SKC7. 1 . action initituted by tl^e solicitor mthout his authority (^, ttu 
Batalner. solicitor concerned will be prasamed to have had the clienfa 
instructions to act in the action, and the client cannot escape 
liability for his share of the costs incurred on the ground that the 
action was instituted or his name used without his authority. 
In the case of an intestate estate, however, in order to make the 
administrator liable for services rendered by the solicitor before 
letters of administration were granted, it must be shown not only 
that the services were for the oenefit of the estate, but that they 
were rendered under a contract with someone who subsequently 
became authorised to bind the estate and ratified the contract (/). 
On the other hand, the mere fact that a person whose name is used 
as a co-plaintiff without his authority acquiesces in its use and does 
not take any active step to have his name expunged as plaintiff 
from the record is not, as regards the solicitor, equivalent to a 
retainer or an adoption of the solicitor, so as to render the person 
whose name is so used liable to the solicitor for his share of 
the costs ((f). As regards third persons, however, acquiescence 
with knowledge is equivalent to a ratification of the solicitor’s 
act (h), 

Betafner by 1208. As a general rule one person has no authority to retain a 

partner etc. solicitor to act On another person’s behalf (i). Such an authority 
may, however, be expressly conferred (h), or may be implied from 
tho relations between the parties (1). Thus a partner, even although 
dormant and retiring from the firm before completion of the work 
charged for, may instruct a solicitor to sue a debtor to the firm 
and bind his firm for costs (m) ; and the managing partner of 
a business firm may employ a solicitor to defend an action 
against the firm for goods . supplied in the ordinary course of 
business (»). 


Joint and 

eevcral 

retainers. 


1204. Ketainers by two or more persons may be either joiqt or 
several; in the former case each party is liable for the whole of 
the costs incurred for the benefit of himself or any of the other 
parties to it (o), whilst in the latter case each party is only liable tor 


(e) Hall V. aver (1842), 1 Hare. 671. 

if) Ife Watson, Ex parte VkilUps (1886), J8 Q. B. D. 116, C. A. 

Ig) Hall V. Lavert supra. - 

(a) Reynolds v. Howell (1873), L. B. 8 Q. B. 898, 400 ; Bo}>son y, flaton 
(1786), 1 Term Eep. 62; and $ee Bolden v. Nioholay (1867), 8 Jur. (n. s.) 
884. * 

(%) Chivera v. Eenn (1681), 2 Show. 161 ; Bob v. Doe (1736), Barnes, 89 ; 
Wiggins v. Peppin (1839), 2 Beftv. 403 ; Tonge v. Toynbee, [1910] 1 K. B. 
216, C. A. As to the right of justices to retain a solicitor tP act in a 
licenBing appeal, see title Intoxicating Liquors, Vol XVIII., p. 84. 

(k) Bickford y. Ewmgton (1886), 4 Po^l- 463 : May t. Sherwin (1883), 
2rSol. Jo. 278, C. A. 

(f) As to the maxim delegaUis non potest delegare and its exceptions, see 
dtle Aor^ct, Vol. I., p. 160. As to the employment of Lopdon 

see pp. 844 et seq., post; and copipare title Paptnrrship, Vol. XXll., 
up. 37, '38, 76. 

(M) Court y. Berlin, [1897] 2 Q. B. 396, 0. A, 

(n) TomUmgon v. Droadsmith, [1896] 1 Q. B. 386, Q. A. 

(o) Surridge r. BeUew (1876), 32 L. T. 807. 



Part IV. — SouorroR aRd Cubnt. 


T8t 


his proportion of tlio cot^ts inourred on behalf of all (p). Whdre, 
however, a retainer joint in form is in fact joint and eeveral,' and 
the work done entires for the benefit of all, as for instance in a 
partition suit, each party to it will be liable for the whole eosts 
incurred (q). 

mu. A retainer of a solicitor to aot for a term certain at a 
sala^ or for a fixed sum is perfectly good; but it must be in 
writing (a). A retainer at a fixed salary only gives the solicitor 
the^ right to sue for and recover the salary ; he cannot insist upon 
acting for the client or upon being furnished with work to do (b), 

1206. A retainer given by an infant has no legal effect (c) unless 
the services to be rendered under it are “ necessaries *’ (d). Thus, 
the preparation or settlement of the terms of a proper marriage 
settlement may properly be undertaken on a retainer by an 
infant («). 

1207. A married woman may retain a solicitor in two capacities^ 
namely : — (1) on her own behalf, with the intention of binding her 
separate estate (/) ; and (2) in a proper case for her benefit, but 
as agent for her husband (^), as, for instance, where she is a party 
to a divorce suit, either as petitioner or respondent (A), or where she 
is compelled to seek the assistance of the court against her 
husband (i). 


(p) Be Cotquhoim, Ex paHe Ford (1854), 5 De G. M. & G. 35, C. A. ; 
Be Allen, Davies v, Chalwood (1879), 11 Ch. D. 244. 

iq) Furlong v. Scallcm (1875), 9 I. R. Eq. 202. 

(a) Attorneys and Solicitois Act, 1870 (33 & 34 Viet. c. 28), Ss. 4 — 8 ; 
Solicitors Remuneration Act, 1881 (44 & 45 Viet. c. 44), s. 8. 

(5) Emmens V. Elderton (1853), 4 II. L. Cos. 624 ; Galloway v. London 
Corporation (1867), E. R. 4 Eq. 90 ; Bees v. WtlUama (1875), L. R. 10 Exoh. 
200 ; Be Oallam4(l$S6),Bl Ch. D. 290, C. A. ; but see Montfortav.Mar&den, 
[1895] 1 Oh. 11, C. A. 

(o) Oti/ver v. Woodroffe (1839), 4 M. & W. 650 ; BiddeU v. Bowse (1827), 
6 £. & 0. 265 ; Walkden v. Hartley and Oavell (1680), 81 L. T. Jo. 177. As 
to the liability of a next friend for costs incurr^ on behalf of an Infant, see 
title Infakts and CniLDKBN, Yol. XVll., pp. 135, 139; as to the liability 
of a guardian ad litem, see ibid., p. 144. As to a solicitor acting in pro- 
ceedings by the next friend of an infant, see ibid., p. 134, note {e). 

(d) ibid., p. 68. 

(4) Helps V. Clayton (1864), 17 C. B. (n. s.) 553. 

(/) See Manied Women’s Property Act, 1898 (66 57 Viet. o. 63)# 

SB. li 2 ; Hood Barrs v. GatAoart, [1894] 3 Ch. 376, C. A. ; Colyer v. Isaacs 
( 1897)> 7? L. T. 19, C. A. As to when a chargi^ order will bo made against 
property restrained from anticipation, see Be Keatie, Lumley v* Dosborough 
(1671)> L. R. 12 Eq. 116. As to the effect of a judicial separatfon, see 
Matrimonial Causes Act, 1857 (2D & 21 Viet. c. 85), ss. 21, 25. 

(o) See title Husband abd Vol. XVI., pp. 428 etseq, ; oompara 

Olafk V. Field, [1885] W, N, 108, H. L. 

(A) Brown y. Ackroyd (1856), & B. 819 ; Stooken v. PaUriok (1873), 

29 L. T. 607 ; see, further, title Husband and Wife, VoL XVI., pp. 429, 
382, 688. It has been held that, if the husband becomes bankrimt, the 
Wife is personally liable to pay her own costs {Pead V. Priee (1903), 19 
T. L. R. 563), but it is subinitted that this case was wrongly decided; 
see Yearly Practice of the Supreme (^urt, 1914, p. 1082. 

{%) Turner V. Bookes (1839), 10 Ad. 80 El. 47 ; compare WHsm t. Ford 
(1868), L. 3 Elch. 63. 
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Sxot. 1. 
Betainer. 

Befainer by 
lunatic. 


Retainer by 
convict. 


Retainer by 
corporation. 


1208* A lunatic (k) cannot retain a solicitor {[), except in so far 
as the retainer of a aolicitor may be necessary, as, for instance^ 
in the case of a lunatic so found in connexion with the proceedings 
to establish the client’s lunacy (/a). Moreover, a retainer given by a 
person who was sane at the time of giving it, but who becomes 
insane before it is acted upon, confers no authority upon the 
solicitor to act in the client’s name (n), since the solicitor’s authority 
ceases as soon as the client becomes insane, and it is immaterial 
that the solicitor was unaware of the fact that his client had become 
insane (n). 

1209. A convict who is still under sentence cannot make a valid 
contract of retainer (a), unless he is lawfully at large under a ticket 
of leave (6). 

1210. A corporation is entitled to retain a solicitor (c), but the 
retainer should, strictly speaking, be by writing under its common 
seal (d). In this case the corporation is liable to the solicitor for 
the costs and expenses incurred under the retainer (e\ A retainer 
in fact, though not under seal, if acted upon, binds the corporation 
as regards third persons (/) ; it gives the solicitor a lien over the 
papers of the corporation in his possession (jjf), and, apparently, 


{k) See title Lunatics and Persons of Unsound Mind, Vol. XIX., 
pp. 396 et seq. As to when the retainer of a solicitor may be a necessary, 
see ibid,, p. 309. As to legal proceedings by dangerous lunatics, see ibid., 
pp. 462 et seq. 

(2) Compare Pomery v. Pomery, [1909] W. N. 168. A retainer is valid 
though lunacy proceedings are pending (Be Armstrong (George) dt Sons, 
[1896] 1 Ch. 536, where the court stayed the action till the lunacy 
proce^ings were terminated); and compare title Lunatics and Persons 
OF Unsound Mind, Vol, XIX., pp. 462 et seq. 

(m) Wentworth v. Tubb (1843), 2 Y. & C. Ch. Cas. 637. 

(«) Yonge v. Toynbee, [1910] 1 K. B. 216, C. A., following Gollen v. 
Wright(lSbl), 8 £.6cB. 647, £z Ch., and overruling on this point Smoutv. 
llbery (is^2), 10 M. &W. 1, Imperial Loan Co. v. i82one, [1892] 1 Q. B. 599, 
C. A., Fore Street Warehouse Co. v. Durrant (1883), 10 Q. B. D. 471, 474, 
and Drew v. Nunn (1879), 4 Q. B. D. 661; see title Lunatics aaj> 
Persons of Unsound Mind, Vol. XIX., p. 464. 

(a) Forfeiture Act, 1870 (33 & 34 Viot. c. 23), s. 8. The retainer of a 
solicitor to appeal against the oonviction is not affected; see Criminal 
Appeal Act, 1007 (7 £dw. J, o. 23), es. 10 (which enables a solicitor to be 
assigned to an appellant who has not sufficient means to obtmn legal aid), 
16 (6); CriminiD Appeal Buies, 1908, rr. 4 (a), 11 (o), 39 (a), (c) (Stat. 
B. & 0., T9Q8, p. 239). As to the li^t of a solicitor to obtain an inter- 
view with a oonviof client, see title I^tsons, Vol. XXIIl., p. 265. 

(b) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 30. 

(o) Lewis Y, Boehes^ Cot'poraUon (1860), 9 C. B. (K. s.) 401 ; A.^G. v. 
Brscon OorporaUon (1878), 10 Ch. D. 204. As to the taxation of a solicitor’s 
bills chargeable to a.oouncil, see title Local Government, Vol. XIX.^ 
pp. 288, 288. 

(d) J.Tndld V. Poole Corporation (1842), 4 Man. & G. 860; see title 
CoBPOBATiONS, Vol. Vlll., p. 381. The retainer is presumed to be un^^r 
seal till the contrary is shown (Thames Haven Bail. Co. v. HaB (1843), 5 
Man. & G. 274, where the objection was taken too late). 

(e) Lewie v^ Bochester Oor^^ralion, supra. 

(/) FasneUav. Bastefn Counties Sail. Co. (1848), 2 Exch. 344. 

NeUtin^bn Local Board v. Bldridge (1870), 12 Ch* D. 349, C. A. . 
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readers the corporation liable to him for his coats (h)* If the oor- 
porntion is not bound by the retainer, the individual members of BetalBar. 
the corporation who actively join in the appointment maybe person- 
ally liable (t). In the case of a company incorporated by statute, 
the constitution of the company may authorise the appointment of 
a solicitor by a contract not under seal (A:). 

1211. Where a solicitor is employed to take the necessary steps Propowd 
to form a company and to procure its incorporation, the question company, 
arises whether, after the incorporation of the company, the solicitor 
is entitled to paid for his services by the company, or whether 
he must look to the promoters of the company by whom he W'as 
originally employed. In the case of companies formed under private 
Acts of Parliament, provision is usually made by the Act incor- 
poratiug the company for the costs, charges and expenses incident 
to obtaining the Act and forming the company being paid out of 
the company’s assets when formed. Such a provision, being 
intended to benefit the promoters, does not entitle a solicitor 
employed under a retainer from the promoters to obtain payment 
of his costa directly from the company (0* To enable him to do* 
so, he must establish either that the company has, subsequent to 
its formation, entered into a new contract with himself to pay 
him (m), or, perhaps, that he has no claim against the promoters, 
being in fact a promoter himself and having only his company 
to look to for payment (a). Where, however, the undertaking is 
abandoned, the solicitor is entitled to claim against the parliamen- 
tary deposit as a creditor {h). 

[h) Nfv^ington Local Board v. Eldndge (1879), 12 Ch. D. 340, C. A., per 
Bb£ 1 T, L.J., at p. 360; see title Cobporations, Vol. Vlll., p. 384. lliis 
is subject to any express statutory requirement as to the seal, os, for 
instance. Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 174; see title 
CORPOKATiONS, VoJ. VIII., p. 386. In Newington Local Board v. Eldridgc, 
supra, this point was not taken. 

(i) Bohmaon y. Price (1886), 21 L. J. 46, where churchwardens were held 
to be personally liable. 

[k) £. v. Cumberland Jueticea (1847), 12 Jur. 1026. 

(i) Wyatt V. Metropohtan Board of Worka (1862), 11 C. B. (u, s.) 744* 
disunguishing Tilaon v. Warwick Qua Light Co. (1826), 4 B. & C. 962, and 
Carden v. General Cemetery Co. (1830), 6*Bing. (n. c.) 263 ; Re Kent Tram^ 
waya Co. (1879), 12 Oh. D. 312, C. A. ; Re Skegneaa and 8t. Leonard'a 
Tramwaya Co., Ex parte Hanly (1888), 41 Ch. D. 216, C. A. ; and see Re 
Mancheater, Middleton, and Diatriot Tramwaya Co., [1893] 2 Ch. 638, 644 — 

652, It has been suggested that, to prevent circuity of action, the solicitor 
might claim directly against the company {Re Mancheater, Middleton, and 
Diatriet Tramwaya Co., aupra, per Keeewich, J., at p. 661 ; compare TeneU 
V. Hutton (1854), 4 H. L, Oafl. 1091). 

(m) Nichole v. Regent* a Canal Co. (1894), 63 L. J. (q. b.) 641 i TerreUv, 

Hutlon, eupra. 

(a) Be Brampton and Longtown Rail. Co., 8haw*a Claim (1876), 10 
Ch. App. 177; Me Siegnesa and 8t. Leonard* e Tramwaya Co*p Ex parte 
Hanly, aupra, per Bowen, L. J., p. 241 ; compare Savin v. Hoylake 
Rail. Co. (1865), L. K. 1 Exch. 0. It is difficult to see hoW this can hap|^ 
iit ihe case of a solicitor, who necessarily acts on iastructions, and who, 
therefore, looks to the jperson instructing him for his costs ; see Be 
Skegneaa and 8t. Leonaraa Tramwaya Co., aupra, pw Lxndlbt^ L.J., At 
p. 241, followed in Re Mancheater, Middleton, and Biatrict Tramwaye Co., 
aupra, par Kxkbwich, J., at p. 660. 

(5) Parliamentary Deposits and Bonds Act, 1892 (65 Si 56 Viet. o. 27)p 
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1212. In the case of companies registered under the Compand 
(Consolidation) Act, 1908(c), a solicitor who has bean retained by 
the promoters before tiie company is registered, and who has become 
entitled to costs under such retainer, must look for his remuneration 
to those who gave or signed his retainer, as the company cannot 
ratify acts done in its name before it was incorporated (d). To make 
the company liable, the solicitor rejying upon the retainer must 
establish the existence of a new contract between himself and the 
company (e). This he may do by showing that after incorporation 
the company has adopted the contract under which he was retained 
and which was made by the promoters or by a trustee for the 
intended oompnny, and has thereby become liable by novation (/). 

1213. Unincorporated bodies (g) cannot, although purporting to 
act in a corporate capacity, enter into a contract of retainer upoQ 
which they may be sued as an entity by the solicitor ; the members 
of the committee or other persons who retain the solicitor are alone 
responsible for his charges, and he can only look directly to them (h). 

1214. Trustoea and executors can jointly retain a.nd i^ppoint a, 
solicitor to represent the estate in regard to which they act. The 
retainer should be given by all the trustees or executors, since a 
retainer by one does not bind the rest, in the absence of express 
authority (i), unless the rest ratify or adopt the retainer by their 
acta or by acquiescence and thus become liable to the solicitor upon 
it (/). A direction in a will to employ a particular solicitor does not 


8. 1 (2), abolishing the distinction botveeen meritorious and non-meritorious 
services creating debts for which ^yment may be made out of a parlia- 
mentary deposit, ae applied in Ee Manchester^ Middleton, and Bisirict 
Tramways Oo., [1893] 2 Oh. 638 ; BxnarU Bradford and District Tramways 
Co., [1803] 3 Ch. 463; compare TUleard (1803), 3 Do G. J. & Sm. 519, 
C. A. As to the parliamentaiy deposit, see title Parliament, VoI. XXI., 
pp. 735 et seq. 

(o) 8 Kdw. 7, 0 . 69 ; see title Companies, Vol. V., p. 56. 

{d) Kelner v. Baxter (1866), L. R. 2 C. P. 174; SeoU v. Ebury {Lord) 
(1867), L. R. 2 C. P. 255 ; Melhado v. Porto Alegre Bail, Co. (1874), L, R. 
9 C. P. 603 ; Bagot Pneumatic Tyre Co. v. CUpper Pneumatic Tyre Co., 
[10021 1 Ch. 146, C. A. ; Be Empress Engineering Co. (1880), 16 Ch. D. 
125, C. A. ; Be Northumberland Avenue Hotel Co. (1886), 33 Ch. D. 16, 
C. A. ; Be Botherham Alum and Ch^nical Co. (1883), 25 Ch. D. 103, C. A. ; 
Be Dale and Plant, Ltd. (1889), 61 L. T. 206. 

(s) Be Hereford and South Wales Waagon and Engineering Co. (1876), 2 
Ch. D. 621, C. A. ; andsee Be Patent ivory Manufatdwring Co., Howard v. 
Patent Ivory Manufeuduring Co. (^1888), 38 Ch. D. 166. 

(^ Nichols Y, EegmVs Canal Uo. (1894), 63 L. J. (q. b.) 641 ; reversed 
71 L. T. 836, C. A'. ; see also title Companies, Vol. V., p. 246. 

(a) Such as clubs, learned societies and the like ; compare title CiiUps, 
Voi. IV., pp. 420 et seq. 

'< (A) FUmyng v. Hector (1836), 2 M. & W. 172; Jones v. Hope, [1880] 
W* N. 69. As to the position of a solicitor acting for a building sooiety, 
see Building Sooibties, Vol, 337. 

K) Wiggins v. Peppin (1839), 2 Beav. 403 ; Luke v. South Kensington 
Hotel Co. (1879), 11 Ch. D. 121, 0. A. ; Breufier y. Camp (1894), 6 R. B5t, 
C. A. A lolieitov employed to receive trust money is liable if he pays the 
money to one trustee only, who subsequently misappropriates it {Lee v. 
Sonkey (187a), L. B. 15 £q. 204). . 

ij) CoUereU v. Stralton (1872), 8 Ch. App. 296 ; StoU Y. Milne (186^), 
25Ch.D. 710, 
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bind the exeoators or trostees to employ him any longer than they 
like <k). 

1215. A trustee in bankruptcy, including an official receiver vrhen Trustee in 
Acting as trustee (t), may, with the consent of the committee of banitrupt^, 
iUflfpection, if any, and otherwise with the sanction of the Board of 
Trade, employ a solicitor to act for the estate (m). The Ccflicitor's 
appointment must be made by virtue of a written sanction Obtained 
beiore the work is done, except in cases of urgency, when it mUst be 
shown that no undue delay took place in obtaining the sanctioil (ti). 

The same rule applies to the employment of a solicitor by the Liquidatof. 
liquidator of a company (a), whether the winding-up is compul- 
sory (b) or voluntary (c). 

12X6. By accepting a retainer the solicitor becomes bound to act Acting for 
towards his client with absolute loyalty and good faith (d). Where, opposing 
therefore, he accepts a subsequent retainer from a person having 
interests adverse to those of his former client, he must not make 
use of any knowledge derived from his connexion with his former 
client for the purpose of assisting his new client against his former ^ 
client ((?) ; and if he attempts to do so, he may be restrained by * 
injunction (/). There is, however, no general rule prohibiting a 
solicitor who has acted in a particular matter for one of the parties 
from acting subsequently in the same matter for the opposite 
party ; and the court will not interfere unless there is reasonable 
ground for anticipating that the former client will be prejudiced (/;). 

The client, if damnified by the solicitor’s breach of confidence, has 
also a right of action in damages against the solicitor as for a 
breach of the implied contract of inviolable secrecy (k). 

(k) Foster v. Elsley (1881), 19 Ch. D. 518. The solicitor has no direct 
claim on the trust estate for his costs (Staniar v. Evans, Evans v. Staniar 
(1886). 34 Ch. D. 470). 

(!) Ee Bwnoemi Ex parte Dtmccm, [1892] 1 Q. B. 331 ; Be York, Atkinson 
V. Powell (1887), 36 Ch. D. 233. 

(la) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), se. 22 (9), 67 (3). There 
is no such office as ** solicitor to the trustee " (Be London Metallurgical Co., 

[1897] 2 Ch. 262, per Vaughan Williams, J.,at p. 269); and the solicitor 
has no independent right to be paid costs out of the estate (Be Pooley, Ex 
parte Harper (1882), 20 Oi. D. 686, C. A.). 

{n) Bankruptcy Act, 1890 (63 &: 64 Viet. o. 71), s. 16 (3); and see Be 
Pf^or, Ex parte Board of Trade (1888), 69 L. T. 256. As to what Costs will 
be allowed, see title BanAruptct and Insolvency, Vol. II., pp. 105 
(oosts), 107 (taxation), 127, note (g). 

(а) Ttere is no sUch office as solicitor to the liquidator ’* (Be Loudou 
Metallurgical Co., supra). 

(б) Companies (Consolidation) Act, 1908 (8 EdW. 7, c. 69), s. 161 (1) (lo). 

(0) Ibid., s. 186 (iv.). 

(d) See title Agency, Vol. I., p. 184. 

U) This duty does not cease with the death of the client (Bings v. H^ad 
(1887), Sau, do So. 836). 

(/) Bakuseny. ElUa, Munday and Clarks, [1912] 1 Oh. 681, explaining 
Chohnondshy (Earl) V. CdMon (Ldrd) (1815), 19 Ves. 26l, aUd not following 
V. Kingtwood OolliSitiss Co. (1882), 20 dh. D. 733, A. ; Johnson v. 

Marriott (1838)^ 4 Tyt. 76 ; QritseU v. Peto (1832), 9 Bing. 1 ; Barbsi^ V. 

Stone (1881), 60 L. J. (Q. B.) 297 : compare Ashburton (Lord) v. Paps, [L913] 

2 469. G- A., per SWiNVbn Eadt, L. J., at p. 474. 

(g) Bahusen v. BUis, Munday and Clarks, swpra; compaie Kol/inodn v. 

Muim (1817), 4 Price, 363. 

(A) Lmronot v* Harrison (1664), Sty. 426 ; Barber v. Sione, 
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In proceedings of a purely friendly or formal description, '^here 
there is no real conflict of interests, a solicitor may properly 
represent different parties ; but as soon as any conflict of interests 
arises, it is the solicitor’s duty to cease to represent any party 
whose interests conflict with those of his other client. Thus, where 
a solicitor has been representing trustees and infants and the ques- 
tion of compromisinp; the infant’s claim arises, the solicitor should 
arrange for the infant to be separately represented (i). The same 
principle applies in bankruptcy proceedings as between the trustee 
and a creditor (i), and in lunacy as between the committee of the 
lunatic’s estate and adverse claimants (1). On the other hand, the 
common employment of the same solicitor by vendor and purchaser, 
lessor and lessee, mortgagor and mortgagee, trustee and cestui que 
trust, is quite legitimate, and, so far as the flrst three cases are con- 
cerned, is recognised by statute (m). 

1217. In accordance with the same principle, a solicitor must not, 
without the knowledge of his client, make any profit or receive any 
benefit, other than his professional remuneration, from the trans- 
action which he is retained to carry through (a). In particular, 
the acceptance of a secret commission fn^m the other party to the 
transaction is forbidden (b), and any solicitor who receives a com- 
mission from the other party must account for it to his client, 
unless he has his client’s permission to keep it (c). Thus, a solicitor 
who is instructed to effect a policy of fire insurance on behalf of his 
client, usually arranges with the insurers to effect the policy on 
agency terms, and receives from them an agency commission : 
this commission must be accounted for to his client, in the absence of 
any agreement between the solicitor and his client to the contrary (d). 


As to the position of a solicitor accepting a commission fzom the other 
side without the knowledge of his client, see Eaalam and Eier-Bvans, 
[1902] 1 Ch. 766, C. A. ; Tyrrell v. Bank of London (1862), 10 H. L. Cas. 26 ; 
and compare title Agency, Yol. I., p. 18D. 

(t) Eowe V. Bobinson (1890), Times, 7th July, per Kat, J. ; and com- 
pare title Receivers, Vol. XXIV., p. 363. 

(k) Ex parte Arrowsmilh (1807), 14 Ves. 209; Be Tork, Atkinson v, 

Powell (1887), 36 Ch. D. 233, 241 ; Barber v. Stone (1881), 50 L. J. (q. d.) 
297. * 

(l) Be Wilson (1877), 21 Solt" Jo. 770, C. A. ; Be Ferrior {a Lunatic), 
Cnirow V. Ferrior, Dutin-v. l^’ernor (1867), 3 Ch. App. 176 ; Be Strachan 
(E, W.), an alleged Lu(natio, [1895] 1 Ch. 439, C. A. ; and as to the position 
of an under-sherifl who is a solicitor, see title lNTERPr.EADER, Vol. XVII., 
p. 690. 

(fa) Rules applicable to Part 11. of Sched. I, of Solicitors Remuneration 
Order, 1881, r. 2 ; General Order 3 relating to Sched. 1., Part 1., of the 
same Rules (Conveyancing Act, 1882 (46 & 46 Viet. c. 39), e. 3). As to the 
effect of notice to a solicitor insurance agent acting in the matter of a 
mortgage of a policy, see titles Choses in Action, Vol. IV., p. 386; 
1n813[|iancE, Vol. XVII., p. 660, 

{a) TyrreU v. Bank of London, suphs; Learoyd v. Alston, [1913] A. C. 
629; S0e title Agenct, Vol. I., pp. 189 et seq. As to the solicitor ^as 
secret vendor of his own property or secret purchaser of his client’s 
property, see p. 7^9, post. 

(S) Bo a SoUoiior, Sx parte Law Society (1909), 26 T. L. R. 22; see title 
Agenct,; Vol, 4., p. 190« 

(o) See title Agenct, Vol. I., p. 190. 

(d) Workman and Army and Eavy Auxiliary Co-opetoMve Supply, Xf/d. 
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Sub-Sbot. 2 . — Ditraiion of Retainer. San. 1. 

1218. ^ Except where the solicitor is retained for a fixed period, H etato er. 
the retainer continues, as a general rule, until the completion of the Ten^u^ 
business for which the solicitor was retained (e). The retainer may, of MUbur. 
however, come to an end at an earlier date on the relation of solicitor 

wd client ceasing to exist between the parties (/). Thus, the retainer 
is ended by the death (cf), insanity (h), or bankruptcy (t) of either 
the client or the solicitor.. The client may at any time discharge 
the soUcitor (j ) : in particular this takes place when, in the course of 
an action, the client gives notice to change his solicitor {&). The 
solicitor may equally discharge himself at any time, either expressly 
or impliedly (1). There is an implied discharge where the solicitor 
refuses to continue until he is furnished with the requisite funds (m), 
or until a dispute as to his costs is settled (n) ; or where he pots it 
out of his power to continue by assigning bis business to another 
solicitor (o), or, in the case of a firm being retained, by a dissolution 
of partnership (p) ; or where he is incapacitated from continuing by 
imprisonment (q) Or misconduct (r). 

1219 . A retainer to conduct an action continues in force, in the netaioer to 
ordinary course of events, until the final conclusion («) of the cause conduct 
or matter to which the retainer relates, whether in the High Court •®**o*^* 

V. London and Lancashire Fire Insurance Co, (1903), 19 T. L. R. 360, per 
Kekewich, J., at p. 362. But the solicitor cannot be attached for failuro 
to comply with an order to pay over any such commission (Be Berwick 
(Lord), Berwick (Lord) v. Lane (1900), 81 L. T, 797, C. A.). 

(e) See p. 731, ante. Thus, an agreement tliat the solicitor is to ^ot his 
costs out of the fund in the suit implies a condition that his retainer is 
to continue until there is a fund in court available for costs (Bollings v. 

Booth (1800), 2 F. & F. 220). 

(/) As to the effect of the premature determination of the retainer on 
the solicitor’s right to costs, see pp. 739, 740, post. 

(q) As to the effect of the death of either party, see p. 739, post 

(h) Yonge v. Toynbee, [1910] 1 K. B. 216, C. A., overruling Smout v. 

Jlhery (1842), 10 M. & W. 11, and Salton v. New Beeston Cycle Co,, [1900] 

1 Ch. 43, and approving Collen v. Wright (1857), 8 £. & B. 647, £x. Ch. 

(t) As to the effect of the bankruptcy of either party, see p. 740, post, 

(j) Thero is no such thing as a standing relation of a solicitor to a 
client (Sdfron Walden Second Benefit Building Society v.Bayner (1880), 14 
Ch. D. 406, C. A.) ; compare title Compares, Vol. V ., p. 240. 

(k) Webster v. Le Hunt (1861), 9 W. R. 804 ; R. S. C., Ord. 7, r. 3 ; see 
pp. 742, 743, post. As to the solicitor’s lien in this case, see p. 818, poet. 

(l) If the solicitor’s name is on the record, the client’s consent appears 
to he necessary, since the solicitor cannot himself apply to have his name 
removed from the record without his client’s consent (Be Seymour (1858), 

34 Sol. Jo. 301, not following Be Ward, Mills, WiGtam dt Lambert, De 
Mora V. Concha, [1887] W. N. 194); see p. 743, post As to the effect of 
the solicitor discharmng himself upon his right to costs, see p. 739, post; 
as to its effect upon nis lien, see p. BIS, post. 

(m) Bobine v. Ooldingham (1872), L. K. 13 Eq. 440. 

(n) Wilson v. Emmett (1864), 19 Beav. 233. 

(o) OoUgrave v. Manley (1823), Turn. & R. 400. 

(p) Oriffiihs v. Orifflths (1843), 2 Hare, 587 ; Bawlinson v. Moss (1861), 

60 L J. (CH.) 797. 

(q) Solicitors Act, 1843 (6 6c 7 Viet. o. 73), s. 31 ; Scott v. Fleming (1846), 

9 Jur. 1086; Be Smith (1861), 9 W. R. 396. 

(r) BennoU v. Baxter (1840), 10 Sim. 417 ; Be Smm (1841), 4 Beav. 309. 

(a) Aa to what constitutes final conclusion, see Harris v. Quine tl869), 

L. B. 4 Q. B. 663 ; De la Pole {Lady) v. Diek (1886), 29 Ch. D. 361, C. A. ; 

Sandford v. Porter and Waine, [1912] 2 1. B. 651, C. A. 
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or the Court of Apf>eal(e), though in any other court the retainer 
comes to an end t^hen the litigation in that court is finSshod (a). 
Such a retainer ie primd facie an entire contract (6). It is, ther^’- 
fore» the duty of the solicitor, if properly instructed ai^ provided 
i¥ith funds out o£ pocket, to act for his client throughout the 
litigation (c), and he is not entitled to his costs unless and until 
the whole of the work to be done under the retainer has been 
completed (d). 

Where, however, the retainer relates to business of a complicated 
nature, in which the proceedings are likely to be protracted as 
involving a hUmlier of parties, or as comprehending a vai^iety 
of really mdependoiit matters, the retainer is not necessarily 
entire (e). The proceedings may be capable of being divided into 
stages^ and, at the end of each stage, there may be a natural break 
which entitles the court to treat it as the conclusion of a particular 
transaction, though it is not the final conclusion of the whole 
business (/). Administration actions (g) and proceedings for the 
winding up of bankrupt estates (h) are capable of being thus 
treated (i). In such cases the retainer cannot be regarded as 
entire, since it comprises a series of services which, though 
nomiiially in relation to one matter, is in reality in relation to a 
succession of matters (fc). The solicitor, therefore, is not bound to 
wait for his remuneration until the final conclusion of the whole 
business which he was retained to conduct ; he may, if he chooses, 
from time to time at any reasonable break in the proceedings claim 
payment for the services rendered up to that date ({). 

A solicitor may at any time make a special arrangement as to 
his remuneration (»i), providing for payment on account of costs as 
the action proceeds; in this case no question as to the retainer 
being entire arises (n). 

1220. Even when the retainer is entire, the fact that the solicitor 

(0- R. S. C., Ord. 7, r. 3 ; Bagley v. Maple Co., Ltd. (1911), 27 T. L. R. 
284. Formerly the retainer ended on final judgment being sighed ; see 
Lawrence v. Harrison (1064), Sty. 420 ; De la Pole (Lady) v. Bxclc (18S6), 
29 Ch. D. 361, C. A. ; Callow v. Young (1880), 65 L. T. 643. 

(a) E.v. Oxfordshire Justices, [1803] 2 Q. B. 149, C. A. ; see title Magis- 
trates, Vol. AlX., p. 044, note (fe). 

(d) Court V. Berlin, [1897] 2^ Q. B. J90, C. A. ; Underwood, Son, and Piper 
V. Leans, [1894] 2 Q. B. 300, C. A. ; Be Bomer and Haslam, [1893] 2 Q. B. 
280 C. A. 

(c) Pool V. Pool (1889), 68 L. J. (p.) 07. 

(d) Cressmll v. Byron (1807), 44 Ves. 271 ; E'arris v. OsboUm (1834), 2 
Gr. & M. 020, 032;- followed in WhiteTiead v* Lord (1862), 7 £zch. 691. 

(e) Be Earner and Basktm, supra; per Bowen, L. J;, at p. 298, ajmroving 
Be Hall and Barlcer' (1S78)< 9 Ch. D. 638 ; sco also Be Nelson, Son, and 
Eastings (1885), 30 Ch. D. 1, C. A. 

(/) Be Bomer and Saelam, supra, per Lord Esizer, Itf.H., at p. 293. 

Be Hall and Barlcer, supra, per JsssEt, M.R., at p. 643. 

(a) Ibid* < 

Be Bomer and Saslam, supra; where it was .suggested, but uo(^ 
decided, that in a protracted arbitration there might be a bteak between 
the awara andits remission to the arbitrators forreconsideTation. 

(A;) Be Hall and Barker, smra^ per Jessel, M.E;, at p. 546. 

(I) Ibtdb ; Be^ Bc^er ctHd aaslam, supra. 

rm) See pp. 770,- 771^ pOH. 

(a) SdrHfnghon ^f. (1803), 3^ P. & F. 942; TVehster v. Le Hwd. 

(1801), 0 W. K. 804^ Wadeworthy. Marshall (l£a2), 2‘Cr. & J. 665. 
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coases to Rqt for the client before the final conolueion of the matter 
in which he was retained does not necessarily preclude him from 
recovering remuneration in respect of the work aotnally donafo). 
The solicitor is entitled to recover such remnneration where he is 
discharged by the client (p), or where he discharges bimaelf for 
good cause, as, for instance, where his client refuses to supply him 
with the requisite funds for the prosecution of the action (ff), or where 
the client conducts hirapelf improperly (r), or where he discovers 
that the client has no cause of action («). He must, however, give 
reasonable notice of his withdrawal from the case to his client (t)* 

1231. A retainer to act for a client in non-litigious matters, such 
as, for instance, a sale or purchase of real property, or the negotiation 
and completion of a mortgage, would appear to be an entire contract, 
because in the absence of notice of intention to charge under 
Schedule II. (?t) the solicitor’s remuneration is a fixed percentage upon 
the purchase or mortgage money, and the business is not susceptible 
of “natural breaks”; it would, therefore, be unreasonable for the 
solicitor to deliver a bill after delivering or perusing the abstract of 
title and to refuse to go on until he was paid a proportion of the 
scale charge. 

1222. The death of the client before completion of the business 
covered by the retainer discharges the solicitor from continuing to 
act (v) ; he may at once withdraw from the case and deliver his 
bill in respect of the costs already incurred to the legal personal 
representatives, who are responsible for its payment in due course 
If, however, the executors continue proceedings in an action, the 
court will imply a contract by them making them personally liable 
for the whole of the costs (y). If the solicitor dies during the 
course of an action or before a business entered upon is completed, 
it is doubtful whether his legal personal representative Is entitled to 
recover anything for costs incurred (a). The same principles apply 


(0) As to his lion in such a case, soe p. 818, po 9 t 

l p) Eawke» v. Ooiirell (1858), 3 H. & N, 243. 

l q) Bowaon v. Earle (1829), Mood, &: M. 538; Beoke v. Cattail (1841), 3 

Man. & G. '480 ; Vansandau v. Browne (1832), 9 Bing. 402 ; Wadaworth v. 
Marshall 2 Cr. & J. 605. 

(r) Underwood, Son, and Piperv, Lewie (No. 2) (1894), Times, 24th Jnly ; 
Bryan v. Twigg (1834), 3 L. J. (OH.) 114. 

(1) Lawrence v, Potts (1834), 6 0. & P. 428. 

(0 Iloby V. Built (1882), 3 B. & Ad. 850 ; WhUehead v. Lord (1852), 
7 Exoh. 691; Nicholls v. Wilson (1843), 11 M. & W. 106; EiJtrris ▼. 
Oshoum (1834), 2 Cr. ^ M- 629. As to the position of the sotioitor whose 
name appears on the record, see note (1), p. 737, ante, note (e), p. 743, post. 

(«) See pp. 761, 765 et seq,, post. 

(v) But see OhaUi v. Qwynne (1846), 9 Bcav. 319, where. In the oir- 
cumst^nces, it was held to bo his duty tp the court tp appear afto service 
upon him of notice of motion, there having been oonslderable delay in 
the prosecution of the proceedings. 

(a?) Solicitors Act, 1843 (6 & v Vlct. c. 73), s. 37 ; Wi^head v. Jjord, 
smpfa; Earris v, Osbourn, supra. As to the time of payment, see pp,774 
et seq., 812 et seg., post. 

[y) Be BentvneJc, v. BeniUhck (1603), 37 Sol. Jo. £93. 

(a) See Underwood, Bon, and Piper v. Lewis, [1894] £ Q. B. 809, C, A.p 
per Lord Esheb, M.R., at p. 313. As to quantum mefuif, see, generally, 
title Contract, Vol. VIL, pp. 440. 441, 
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where the client (6), or, it is submitted, his solicitor (c), becomes 
insane. 

12SS8. Where the client becomes bankrupt an existing retainer 
comes to an end, unless the trustee in bankruptcy continues to 
employ the solicitor (d). The bankruptcy of the solicitor, in its 
turn, entitles the client to treat the retainer as at an end (e). In 
this case the trustee in bankruptcy becomes entitled to the propor* 
tion of costs incurred up to the date of the bankruptcy and still 
remaining unpaid, and he is the proper person to receive and give 
a discharge for them (f). Where, however, work is done by the 
solicitor whilst undischarged and fees are earned during that period, 
he can give a good discharge for such fees until the trustee intervenes 
and intercepts thorn, and this applies whether the employer knows 
of the bankruptcy or not (g), 

1224. Where a special of'reement has been made by a client with his 
solicitor, and the solicitor dies or becomes incapable of acting before 
the agreement is wholly performed, the court may, on the application 
of any party to the agreement, either enforce or set it aside, and 
may order the costs in respect of the work done under it to be 
ascertained by taxation (h). If a client wlio has entered into such 
an agreement changes his solicitor before its termination, as he is 
entitled to do, the solicitor is deemed to have become incapable to 
act and the above consequences follow (i). 

Sub-Sect. 3. — Ownership of Doeiments. 

1225. Where a solicitor is employed by the client to do business 
for him, any documents which come into existence in the course of 
this business, whether contentions or non-contentious, belong, as 
between the client and the solicitor, absolutely to the client (k), 
except BO far as they consist of copies of letters in the solicitor’s 
letter books or entries in his diaries or bill or other books (f). In 
the case of a firm, no agreement between the partners can alter the 
client’s right of property in such documents (m ) ; subject to this right, 
the partnership deed may quite properly provide that the papers 
relating to any particular client’s business are to go to some 
particular member of the firm. 


(b) Yonge y, Toynbee, [1910] 1 K. B. 216, C. A. 

(e) See title Agxnct, Yoh I., p. 234. 

(d) Be Jfoee (1860), L, B. 2 £q. 346 ; compare Beeke v. Penn (1836), 
q C. 6s P. 397. 

(e) Be Meet, eupra, 

(/) See title Bamkbuttot and Imsolvemot, Vol. II., pp. 117 eteeq. 

(g) Oohen v. Mitehell (1890), 26 Q. B. D. 202, C. A. ; Jameeon v. Bribk 
ani Stone Oo., lAd. (1878), 4 Q. B. D. 208, C. A. ; Herbert v. Sayet (1844), 
6 Q. B. 966. 

(k) Attomeva and Soliciton Act, 1870 (33 6e 34 Viet. o. 28), s. 13. 

IbiA., 8.' 14. 

{k) Whittaker v. Botee ( 1840), 3 Beav. 383 : see Davidson v. Napier ( 1827), 
1 Sim. 287 ; Ashburton (Lord) v. Pape, [1613] 2 Ck. 469, G. A. (eopie^ol 
client’s ifdters to solicitor improperly ootainM by third person). As to 
the client’s right to an order tor oeiiveiy of papers, see ro. 840, 841, post. 

(l) These remain the property of the sobcitor (Its frheaterofi (1877), 
• Ch.D. 07). 

(m) Wkittakor y. Bone, supra. 
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Sbot. 2 . — Authority of Solicitor to Bind his Client flww.SL 

Sub-Sect. 1,— /» General 

1226. The BpUcitor’s authority to bind hia client arises from his to Blmd.l^ 
retainer and is confined within the express terms of it so far as such OJtot. 
terms are expressed. Apart from this, the limits of the solicitor’s Limits of 
authority depend upon whether the work to be done is contentious authority, 
or non-contentiouB. 

A general retainer, whether relating to contentious or non-con- General 
tentioua business, does not in the absence of special instructions retainer, 
authorise the solicitor to make long journeys or to go abroad at bis 
client’s expense ; but if whilst in a locality where work can usefully 
be done for such client he does w'ork which, on his return, is 
adopted and utilised by the client, the solicitor is entitled to 
charge a fair remuneration in respect of the time actually so 
occupied (a). 

A solicitor has no authority to pledge his client’s credit to 
counsel for fees, whether in respect of contentious or non-contentious 
business (b), 

Sub-Sect. 2 . — Contentiom Busmese , 

1227. A special authority is essential to entitle a solicitor either Special 
to commence an action in his client’s name (c) or to appear for and authority 
represent him as defendant in an action (d), or to take part, on his 
behalf, in any proceedings (c). 

This authority is not retrospective so as to apply to acts done by 
the solicitor before the action was brought ; if, therefore, a solicitor 
who afterwards appears for a client in a suit has before action 
brought written a letter making an admission, such admission 
cannot be taken advantage of in the subsequent action without 
further proof that the client authorised the communication (/). 

1228. If a solicitor purports to act for a client in taking or Effect of 
continuing legal proceedings without in fact having any authority acting 

to do so, any proceedings taken by him in the name of the person authority, 
whom he pjirports to represent will, on motion, be summarily 


(а) Be Snell (a Solicitor) (1877), 6 Oh. D. 815, 834, 835, CL A. ; see also 
title Interpleader, Vol. XVII., p. 699, note (/). 

(б) Moeiyn v. Mostyn (1870), 6 Ch. App. 467. 

(o) Wrignt v. CaeUe (1817), 3 Mer. 12 ; Lord v. KelleU (ISSS), 2 My. 6c E. 
1; Atkinson v. Abbott (1866), 3 Drew. 261; Tabram v, Horn (1827), 1 
Man. 6 e By. (K. b.) 228; Wray v.Z6mp(1884), 26 Ch. D. 160; Be National 
Old Age Pensione Trust, Stevens v. Taverner (1912), 57 SoL Jo. 114$ James 
V. BkkneU (1887), 20 Q. B. D. 164 (intoxpleador proceeding); compare 
Bowley r. Seymour (1850), 14 Jar. 213; Crook v. Wright (1925), By. & 
M. 278. As to commencement of proceedings before the Bailway and. 
Canid Commission, see title Bailwats and Canals, Vol. XXIIl., p. 767. 

(d) Be Ofay, Gray v. Coles (1891), 65 L. T. 743 ; Deni v. BaUifaai{\%0^)^ 
1 ^aant, 493; Wright v. Castle* supra; Spencer y. Newton (1837), 6 
Ad. 6 e £1. 630, n. ; Drake y. Lewin (1834), 4 Tyr. 730 ; Eeinrieh y. Sutton 
(1871), 0 Ch. App. 220; SaUon y. New Beeston Cycle Co., [1900] 1 Ch. 43. 

(s) Bird y. Marrie (1880), 43 L. T. 434; compare WheaUey y. BasUno 
(1855), 7 De 0. M. k 6. 261, C. A. 

(/) Wagstaff y. WiUon (1832), 4 B. & Ad, 339; Dmide r. Trefusis 
(1918), 136 L. T, Jo. 263. 
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Sbqt. r stayed (g). It is immaterial whether the solicitor purports to act 
Autherity of on behalf of a defendant by defending proceedings in his name 
Solicitor without authority (h), or on behalf of a plaintiff by issuing a writ in 
his name without authority (t). 

Moreover, the solicitor’s authority to represent his client must 
exist in fact at the time when every step in an action under a 
retainer is taken. Thus, the death or lunacy {k) of the client puts 
an end to the solicitor’s authority to represent his client. If, 
therefore, he continues to act afterwards, any proceedings taken by 
him will be struck out, and ho will be ordered to pay his supposed 
client’s costs as between solicitor and client, and also, as upon a 
breach of warranty of authority, the costs as Between party and party 
of his opponent (1). His bo7id fide belief that he had authority 
does not help him {in). If, in these circumstances, costs are paid 
by the opposite party to the solicitor on the assumption that he had 
authority, they may be rerovered back as money had and received (n). 

The solicitor may, further, be attached or committed (o) for taking 
proceedings in the name of a person without authority, and in gross 
cases, where there is fraud, he may be struck off the roll (a). 

1229. As scon as a solicitor is duly instructed to represent his 
client in an action, it becomes his duty to put his name upon the 
record as solicitor for the party whom he represents {h). After he 
has done this all documents in the action which are not by law 
required to be served j)ersonally (c) are duly served by being left at 
the solicitor’s address for service as shown on the writ, prfficipe of 
appearance, or notice of change of solicitors as filed by him(d). So 
long as his name appears on the record as representing the client, 

((/) Fricker v. Van Orutten, [1896] 2 Ch. 649, C. A. ; N ewhiggin-h)j4he- 
Sea Qas Oo. v. Armstrong (1879), 13 Cli. D. 310, C. A. 

{h) Bayley v, BuokJand (1847), 5 Dow. &: L. \16\ Be Lloyds Allen v. 
Zloyd {lB79)f 12 OL. D. 447; Oampe v. Marshall (1873), 8 (Jh. App. 462; 
Simmons v. Liberal Opinion, Ltd., [1911] 1 K. B. 966, C. A. (where 
appearance was entered for a non-existing corporation); Porter v. Fraser 
(1012), 29 T. L. K. 01. 

(1) Geilinger v. Oibbs, [1897] 1 Cli. 479; Schjoit v. Schjott (1881), 19 
Ch. D. 94, C. A. ; Scott v. Hitchcock (1904), 20 T. L. R. 769. 

(fc) Hut this docs not apply where the client Is disabled from attending 
to business by an attack of paralysis' or any other physical incapacity 
{Steel V. Cobb (1863), 11 W, R. 298). 

(2) See pp. 833, 836, post. 

(m) Yonge v, Toynbee, [1910] 1 K. B. 216, C. A., overruling Smout v. 
Uhery (1842), 10 M. & W. 1, and Saltan v. New Beeston Cyole Co., [1000] 

1 Ch, 43, and approving Gollen v, Wright (1867), 8 E. & B. 947, Ex, Ch. 

(n) Dupen V. Kedvng (1829), 4 Q- & P. 102. 

(o) Eat parte Stuckey (1791), 2 Cox, Eq. Caf . 283. 

(а) Re ColUns, Wheatley y. BclsIow (1856), 7 De G. M. & G. 668, 661, 
Q. A-t IleQray,ExparieInoQrporatedLaw 8ociety{lSB9),20L.T.720; see 
also title Comtpmpt of Court, Attachmbmt, anp Committal, VqI. VII., 
p. 994, notes (e), (i) — (]) ; see also Scott v mtchcock (1904), 20 T. h, R. 769, 
where the court found that the plaintiff was a mere puppet of thesolioitor. 

(б) Bee Mason v, Cfrigg, [1909] 2 K. B. 341, C. A.; Hnnt v. Fineburg 

(1889), 22 Q. B. D. 269, C. A. • 

(c) A solicitor is upt bound to piodpce his client for the purpose of 
enabling him to be personally served (Shaw v. Neale ( 1808), 0 H. L. Cas, 681). 

id) R. 8. G.^ Ora. 19, r. 10 } Ord. 67, r. 2. A oomi|any’s solioitpr duly 
appointed for the purpose can accept service of a petition tp wind np the 
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ho mtist bd taken as between himself and the opposite party tO 
represent the client, unless the client not only discharges him but 
substitutes another solicitor on the record (c). 

The solicitor may, therefore, give notice of discontinuance on 
Ilia client’s behalf, and such notice may effectively be given by a 
letter intimating that he is in^structed to proceed no further (/). 
His authority to ropreaent his client is not terminated by the trial 
of the action, but continues until the final conclusion of the cause 
or matter, whether in the High Court or the Court of Appeal {g ) ; 
it therefore continues so long as any order made in the action is 
not worked out or so long as anything remains for working out the 
judgment (/t). Thus, payment to the solicitor of the amount of the 
debt (i) or costs ordered to be paid (j) is valid as against the client. 

1230. Except where his authority has been expressly limited by the 
terras of his retainer, ho is entitled to do all such things in connexion 
with the conduct of the action as he bond fide believes to be in his 
client’s interest (/i). Thus he may, without express instructions, 
agree to refer the action (/) ; he may also compromisG the action (/a), 


company in spite of the provision in the Companies Acts as to service at 
(ho registered office (Re Regent United Servive Htoree (1878), 8 Ch. D To, 
(\ A.); and compare title In terpleadki?, Vol. XVII., p. 600; as to the 
effect of service of a notice on a solicitor in non contentious business, see 
Saffron Walden Second Renefit Building Society v. Rayner (1880), 14 Ch. D. 
406, A. ; and p. 746, post. 

(e) See He la Foie (Lady) v. 7>w•^ (1885), 29 Ch. 1) 361, C. A., iwC'ottoN, 
L.J , at p. 357. A failure to give notice of the change to tiio opposite 
])arty does not piechido the client from recovering costs incurred after the 
rhimge (Morris v. Bailey (1893), 6 R. 313). The solicitor cannot himself 
apply to have his ii«amo removed from the record without his client’s 
ronsent (Re (1888), 34 Sol. Jo. 361, not following Re Wiwd^ Mills, 

W'llham dt Lamhett, I)e Mora v. Concha, ri887] W. N. 194). As to the 
effect of admissions by a solicitor before or in the course of an action, see 
title Evidence, Vol. XiJl., p. 462. 

(/) The Pomnienmia (1879), 4 P. D. 196 ; Spincer v. Waits (1889), 23 
Q B T). 350. 0 A. 

(g) R. S. 0., Ord. 7, r. 3 ; sec pp. 737, 738, ante 

(h) Callow V. Young (1886), 55 L. T. 543, per Chitxy, J., at p. 644; 
Bagley v. Maple db Co,, Ltd. (1911), 27 T. L. R. 284, following De la Pole 
(Lady) v. Dick, supra: Sandford v. Porter and Waine, [1912] 2 I. R. 651, 
C. A.; see Re W^ard, Mills, Witham db Lambert, De Mora v. Concha^ 
supra, whore service on solicitors who had obtained an order ex parte 
removing their names from the record, and had not yven notice to an 
opposite party, was held good service. The retainer does not, however, 
extend to interpleader proceedings (James v. Itioknell (1887), 20 Q. B. D. 
164, doubted in Bagley v. Maple db Co., Ltd., supra). As to determination 
of authority, see Maweathx.Oooke (1828), 1 Moo. & P. 513. 

(i) Yates v. Preckleton (1781), 2 Doug, (k.b.) 623, where it was held that 
payment to an agent of the soheitor was not sufficient. 

(j) Mason Vt Whitehorne (1838), 6 Scott, 375. 

(it) This authority does not extend to engaging in int^pleader pro- 
ceedings; see title iNTteitPLEADER^ Vol. XVII., p. 590, note (/), Wliero a 
soticitor puts in a fraudulent defence in his client’s name, bift without bis 
aifthoiity, the client is not bound by it (WiUtiams V, Preston (1882), 20 
Cfarb. evi C. A.). 

(l) Pgviell V. Eas^m Cgunlies Rail. Co. (1848), 2 Exch. 344. 

(m) Be eannot, without express instructions, compromise b^ore action 
brought, il retained to bring an action (Macaulay v. Policy, [18&7] 2 
Q. B. 122, C. A.). 
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Ssox. 2 . provided that he does so bond fide and not contrary to Ip cGenCs 
Aotbority of express instructions (n). Moreover, where the client by his oondnct 
Solicitor induces his solicitor to believe that he is authorised to make a 
certain compromise in an action which iihe solicitor is conducting 
Curat. Qjj bahalf of the client, and the solicitor, reasonably relymg on that 
conduct and believing that he has the authority of the client, makes 
the compromise, the client is bound whether he intended to give 
that authority or not, and whether he in fact understood or did not 
understand the terms of the compromise (o). 

Acu (aUIok 1231. A solicitor cannot bind his client by signing a docunaent 
outride which, pursuant to a rule of court, must be signed by the client 

authoriij. personally, as, for instance, in the case of a consent to add a co- 

plaintiff in an action ( p), even though the solicitor’s signature may 
actually be appended to the document in the presence of the 
client {q). Nor can he bind his client, in the absence of express 
authority to do so, by employing a shorthand writer to take a note 
of the evidence, and the solicitor is personally liable for the costs of 
a note taken without the client’s authority (r). 

Sub-Seot. S.—Non-conUtUioua Jitumeu. 


Production 
of deed. 


Party whom 

solicitor 

represents. 


1232. Where a solicitor (s) produces a deed having in the body 
thereof or indorsed thereon a receipt for consideration money or 
other consideration, if the deed is executed or the indorsed receipt 
is signed by the person entitled to give a receipt for the consideni* 
tion, the deed is sufficient authority to the person liable to pay for 
making payment to the solicitor without tbo production of any 
separate authority from the person executing the deed (a). 

The solicitor must, however, be actually acting for the person 
shown by the deed to be the person to whom the money is paid. 
Thus, a solicitor acting for a mortgagee cannot validly receive and 


(n) Prestwick y. Poley (1805), 18 C. B. (n. s.) 806 ; Latuch v. Pasherani 
(1796), 1 Salk. 86; Fray v. Voules (1859), 1 E. & £. 839. As to the 
authority to compromise generally, see title Barristers, Vol. II., pp. 398 
et sea . ; as to admissioiiB by a solicitor, see Ee Wood, Ex parte Wenham 
(1872), 21 W. R. 104; Swinfeny. Swijpfen {IS67), 2^ Boa,y. 549 ; BtUler 
V. Knight (1867), L. R. 2 Exoh. 109 ; compare 8iU y. Thomas (1839), P 
C. & P. 762; Griffiths y. WUlitms (1787), 1 Terra Rep. 710 (London 
agent) ; Carrutkers y. Newen (1903), 19 T. L. R. 247 (agent in Liverpool 
for a London firm). 

(o) LUUe V. Spreadhury, [1910] 2 K. B. 658, per Brat, J., at p. 664; 
Chambers V. Mason (1858), 5 C. B. (N. 8.) 59. 

p) R. S. C., Ord. 10, r. 11 ; and compare titles Interpleader, Vol. 
XVlI., p. 595 ; Intoxicating Liquors, Vol. XVIIL, p. 80. 

(q) Pricker y. Van OruUen, [1890] 2 Gb. 649, C. A.; and see title Judg- 
UENT3 AND ORDERS, Vol. XVIII., p. 188. 

(r) Cocks y. Bruce, 8earl and Good (1904), 21 T. L. R. 62. 

(li) As to the meaning of *' solicitor in this provision, see King v. 
8mith, [1900] 2 Ch. 425, 432. 

(a) Conveyancing and Law of Property Act, 1881 (44 Sb 45 Viet. o. 
s. 56 ; compare the similar authority of a stockbroker ; see title Stock 
Ezghangb, Vol. XXVIL, p. 222. But the person liable may insist on 
paying the client direct: he is not bound to make payment to the 
aoucitor (J^ Bellamy and Metropolitan Board of Wgrks US88), 24 Ch. D. 
887, C. A«)» 
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give B djfloharge for money due to the mortgagor (i). Similarly, smt.b. 
a deed forged by the solicitor confers no authority on the solieitor. Aidboiity of 
Where, tiierefore, the mortgagee’s solicitor forges a reconveyance of 
the mortgage and deliver#^ to the mortgagor along with the title toBlndhU 
deeds in exchange for the amount of the mortgage debt, the pay- Cltot. 
raent to the solicitor does not bind the client (c). In this case it is 
immaterial that the solicitor has been in the habit of making 
investments for his client and keeping the deeds ; the mortgagor is 
not discharged from the mortgage debt, and must redeliver the 
deeds to the mortgagee (d). 

1233. A trustee may^ in the same way as a person beneficially Trustee, 
and personally interested, authorise, or concur in authorising, a 
solicitor to receive and give a discharge for money on behalf of the 

trust without being guilty of a breach of trust (e). 

A solicitor may also be validly appointed by a trustee to receive 
and give a discharge for any money payable to the trustee under a 
policy of assurance by production of the policy with a receipt signed 
by the trustee upon it (/). 

1234. A solicitor having the conduct of a sale by the court has Sale by court, 
authority to receive the purchase-money for the purpose of payment 

into court (g). 

1236. A solicitor, unless specifically authorised to do so, is not I'aymcnt by 
justified in accepting a payment by cheque or other negotiable ®^equeetc. 
instrument, since payment, to be within the solicitor’s general or 
statutory authority, must be made in cash (h). Where the solicitor 
accepts payments by cheque, he is protected if the cheque is duly 
met(i); but if it is dishonoured, he is liable to make good the loss 
personally (k). Nor is he authorised to accept payment by means 
of a settlement in account ; such a settlement in account will not 
bind his client (/). Thus, where, in winding up an estate, a solicitor 
has authority from the executors to receive from stockbrokers the 
purchase-money of stock forming part of the estate, and instead of 
actually receiving the money he is given credit by the brokers in 
account with other transactions in exchange for the transfer duly 

(b) Day v. Woolwich Equitable Building Society (1888), 40 Oh. D. 401 ; 

He HeUUM and Merton's Contract^ [1893] 3 Oh. 269, 0. A. ; King v. Smith, 

[1900] 2 (5h. 425, 432; and see Thome v. Heard and Marsh, [1 8951 A. C. 

495: compare titles IiIMitatjon of Actions, Vol. X7X., p. 150; Mobt- 
GAQB, Vol. XXI., p. 193. 

(c) Jared v, Walk&r (1902), 18 T. L. R. 569; see also Jared v. OUments^ 

[1003] 1 Ch. 428, C. A. 

(d) Ibid. 

(e) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 17 (1). 

(/) Ibid., s. 17 (2). 

(ff) Biggs Y. Bree (1881), 51 L. J. (ch.) 64 ; Brown v. Farebrbiher (1888)^ 

68 X. J. (CH.) 3. He has no implied authoritjr to reoeive payment of 
money ordered to be paid to his client by a receiver (2nd, Ooope dr Co. v. 

Xtdd (1894), 10 B. 258). 

^h) Bhmberg v. Life Interests and Reversionary SeeuriUes OorporaHon, 

[1898] 1 Ch. 27, C. A. 

(4) Bridges v. Qarrett (1870), L. R. 5 C. P. 461, Ex. Ch. ; Pearson 
ScoU (1878), 9 Ch. D. 198. 

(jk) Papi V. WesiaeoU, [1894] 1 Q. B. 272, C. A. 

(0 PeoTBon V. Scott, supra; see title AaxNor, Vol. 1., p. 210. 
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elecuted by tbo oxocators, tho brokers will not be disobeyed fiMfd 
their liftbility to pay the executors, any rule of the Stock ExchangO 
to the contrary notwithstanding (u). 

1236 . Where one of the partners in a hrm of solicitors which has 
boeti in the habit of acting for a client in receiving from him securi- 
ties and negotiating loans upon them carries through any such 
transaction and receives any money on behalf of the client, the 
receipt of the money by the partner binds the firm, since it is 
within the apparent scope of any partner’s authority to conduct the 
client’s business; if, therefore, the partner misappropriates the 
money so received, his partners are liable to make the amount good 
to the client (n). 

1237. A solicitor acting for a vendor in a sale of property either 
by private treaty or by auction, who receives a deposit in the 
ordinary way and without any statement in the contract that it is 
paid to him as stakeholder, holds it in law merely as agent for the 
vendor and not as stakeholder (o). He must, therefore, pay it over 
to his client on demand ( ; but where he is acting for both parties 
he is a stakeholder (q), 

1238. A solicitor acting generally for trustees has no authority 
to receive notice of incumbrance on a share in an estate, so as to 
render the trustees liable for negligence on the ground that they 
have dealt with such share subsequently without regard to the 
incumbrance, provided they have not personally had notice of it ; on 
the other hand, the solicitor is not guilty of a breach of warranty of 
authority if he bond fide believed that he had such authority and 
accepted the notice (r). Where, however, a solicitor is authorised 
by executors to advertise for creditors, notice of any claim sent in 
to the solicitor is good notice to the executors ($). 

Sect. 3. — Transactions between Solicitor and Client. 

Sub-Sect. 1. — In General. 

1239. The law looks with a very jealous eye upon all traus- 
aotions in the way of ^ifts, sales, or mortgages from a client to his 
solicitor (a) ; if there is any sign that the solicitor has t4ken an 

(m) Pearson v. Scott (18f8), 0 Ch. D. 198; Baring 'V, Corrie (1818), 2 
B. & Aid. 137. 

(a) Ehodee v. Monies, [1896] 1 Oh. 236, C. A., per Lord Herschell, L.C., 
at pp. 243 — 246; compare Lloyd v. Grace, Smith db Co., [1912] A. O. 716 
(managiDg derk). 

(o) See title Sale GP Land, Vol. XXV., p. 320. 

\p) Edgell v. Day (1866), L. R. Z C. P. 80; Bamford v. ShuUleWorth 
(1840), 11 Ad. & El. 926 ; Norfotk (Duke) v. Worthy (1808), 1 Camp. 387 ; 
Bmt tr. OoulUm, 1 Q. B. 360, 362, 353, 0. A. 

ig) EdgeU v. Dayt sn^a, per Eblb, (IJ., at p. 85. 

(r) Smron Walden Second Benefit Building Society V. Banner (1880), 
U Ch. a. 406, C. A. 5 Arden v. Arden (1885), 29 Ch. D. 702, 709. * 

(«) Be Bremen, Bremen v. Bremen, [1889] W. N. l09. As to noticS 
see titles E^tt, VoI. XIII., p. 87; MoatGAOE, Vol. XXi., 

p. 342. 

(a) See, generally, titles GxfIs, Vol. XV., pp. 897 eiseq.; 

Vol. XXI., pp. Its ef siq. ; Sale OP Land, Vol. aXV., pp. Z86 ^ seq. 
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f4T 


unfair advantage over his client or over*reached h{m» the courts 
will, at the instance of the client or of those representing him, 
set aside the transaction (b). 


Sub-Sect. 


SaoT.Si 

Trans- 
actfams 
between 
SoUeitor 
and Client 


1240. A gift from a client to his solicitor is presumed to have Gifts, 
been made by the client whilst under the undue influence of the 
solicitor (c). The mere position of the parties (d) whilst the relation- 
ship of solicitor and client exists, and until such time as the binding 
force of the relationship may be taken to have ceased to exist, 
renders the solicitor practically incapable of keeping a gift of any 
real and substantial intrinsic value (e) ; trifling gifts are not within 
the rule, unless vicda ftdes can be proved (/*). Gifts or benefits to 
the solicitor's son (//), or wife (h), even though she may be a niece 
of the client (i), will equally be set aside (k). The same principle 
applies where the solicitor is consulted, not strictly as a solicitor, 
but as a friend of the person consulting him. Thus, where a person 
interested under a settlement consults a solicitor as to a proposed 
alteration in the deed which may detrimentally affect his interests, 
it is the solicitor’s duty to explain the effect of the alteration in 
such a way that the whole transaction with all its disadvantages, as 
well as advantages, will be present to the mind of the person who 
will be called upon to concur in the alteration ; if, therefore, a son 
or other relative of the solicitor takes a benefit under the deed as 
altered, the transaction will be set aside (2). 

Where the gift made is of an income- hearing character, such as 
houses let at a rental or stocks and shares which have earned 
dividends during the time that the gift remained unimpeached, 
the solicitor ordered to make restitution will have to account for 


(6) 8avery v. King (1856), 5 H. L. Cas 627 ; Be Hoelam and Hier-Kvans, 
11902] I Ch. 766, C. A., 'per Stirling, L J., at p. 760; O'Brien v. Lenoie 
(1863), 0 Jur. (N. 8.) 321, 628; Meams v. Knapp (1889), 37 W. R. 685 
(an agreement by a person with no knowledge of bneiness to pay £40 for 
costs on the purchase of a business for £60). As to seorot commissions 
taken by a solicitor, see p. 736, mte. 

(e) See titles Equitt, VoL XIII., p. 19; Fraudulent and Voidable 
Conveyances, Vol. XV., pp. 104, 108; Gifts, VoL XV., p. 420. 

Id) Tlie rule in regard to gifts made by a client to his solicitor beyond 
what is fair remuneration for work done by him is far more stringent 
thaa in the case of sales or purchases (Tomeon v. Jvdge (1865), 3 Drew. 
306). 

(e) Liles V. Terry, [1896] 2 Q. B. 679, C. A. ; Hatch v. Hatch (1804), 
9 Ves. 292; Welles v. Middleton (1784), 1 Cox, Eq. Cas. 112 ; Be Holmes* 
Estate, Woodward v. Hu'/n/paw^ Bevan's Oase (1861), 3 Giff. 337 ; O'Brim 
V. Lewis, supra; Harris v. Tremenheere (1808), 16 Ves. 34; Gdrdener v. 
Ennar, E'lmhy ▼. Moody (1866), 36 Beav. 649; Garrett v. WHkinsoi^ 
(1848), 2 De G. Sm. 244; and compare title Lunatics and Persons 
OF Unsound Mind, Vol. XIX., p. 406. 

(f) Bhodes v. Bate (1866), 1 Ch. App. 252. 

%g) WilUs V. Barron, [1902] A. C. 271, 277. 

[h) OoddardY. Carlisle (1821), 9 Price, 169. 

(i) Liles V. Terry, supra, 

(fc) See title Fraudulent and Voidable Conveyances, Vol. XV., 

p. 108. 

(I) WiXBs V. Bomw, supra, at p. 277. 
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and pay over to the donor any benefits received by him by virtue 
of the gilt (m). 

1241. To entitle the solicitor to retain the gift, he must show 
either (1) that it was made at a time when not only the relationship 
had ceased, but the influence might rationally be supposed to have 
ceased also (n) ; or, if it was made whilst the relationship subsisted, 
(2) that his influence did not operate with regard to it, and that the 
client had separate and competent advice from another solicitor 
who was fully informed of all the circumstances (o) ; or (8) that 
it was afSrmed by the client after the relationship had ceased (j>). 
A gif} made daring the relationship is voidable only(g), and 
acquiescence may be sufficient proof that the gift has been affirmed, 
provided that the solicitor is able to satisfy the court (1) that the 
client’s conduct amounted to an unequivocal act of acquiescence (r ) ; 
(2) that the act of acquiescence took place after the relationship had 
entirely ceased («) ; and (3) that the client was fuUy aware of his 
right to avoid the gift (t). The Statute of Limitations (u) does not 
operate to shift the burden of proof from the shoulders of the 
solicitor to those of the client seeking to impeach the gift, and he 
must therefore be careful to preserve all the necessary evidence to 
enable him to support it (v). 


Sub-Seot. 3. — Purchtmt and Bala. 

Purchase and 1242. Transactions of purchase or sale behveen solicitor and 
client must be chai'acterised by the most absolute good faith if they 
are to be upheld (w), A purchase of property by the client from the 


(w) Adams v. Sunder (1864), 10 L. T. 49, C. A., where the account was 
directed to be taken on the footing of a wilful default. 

{n) Holman v. Loynett (1854), 4 De G. M. dc G. 270, 283, C. A. ; but see 
Molony v. L'Eairange (1829), Beat. 406, whei-e the court refused to order 
tiio personal representatives of the solicitor to refund past payments of 
an annuity ; see title Fbaudulent and Voidable Convetances, Vol. XY., 

p. 108. 

(o) WrigU v. Garter, [1903] 1 Ch. 27, C. A. ; Hatch v. Hatch (1804), 
9 Ves. 292 ; MitcheU v. Homfray (1881), 8 Q. B. D. 687, 0. A. ; Liles v 
Terry, [1895] 2 Q. B. 679, C. A. ; Powell v. Powell, [1900] 1 Ch. 243 ; see 
also AUoard v. Skinner (1887), 36 Ch. Dr 145, C. A. ; Parfitt v. Lawless 
(1872), L. R. 2 P. & D. 402; Morgan y. MineU {ISIl), 6 Ch. D. 638 ; 
Tyass v. Aleop, Mann db Co, (1889), 5 T. L. R. 242. 

(p) See title Gifts, Vol. XV., p. 420. 

iq) See titles Fraudulent and Voidable Convetances, Vol. XV., 
pp. 113 et aeq. ; Gifts, Vol. XV., pp. 419 et aeq, 

(r) Stump V. Oaiby .(1852), 2 De G. M. & G. 623 ; Bellew v. Eussel 
(1809), 1 Ball & B. 90. 

(«) Gregory v. Gregory (1816), Coop. G. 201; Ward v. Sharp (1884), 
63 L. J. (OH.) 313 ; Browne v. McCUntock (1873), L. R. 6 H. L. 466. ' 

(t) Tyass v. Alaop, Mann db Oo,, suma ; Mitchell v. Homfray, supra ; 
AUwd V. Skin'^i supra ; Mohny v. L'JSstrang'e, supra, aip, 413 ; compare 
De Bussche v. AU (1878), 8 Ch. D. 286, 313, v, A. (a case of profit 
made by an agent at his principal’s expanse) ; and title Aoenot. Vol. I., 
pp. 189, 190. As to the effect of a partiaJ acquiescence, see Waters w. 
Thom (1850), 22 Beav. 647. 

(u) 21 Jac. 1, c. 16. 

(v) Gresley v. MousIm (1869), 4 De G. & J. 78, C. A. 

(tc) MePtman v. Watt (1877), 3 App. Cas. 264, per Lord O’Bagan, at 
p. 266 ; and see Fry Vr Zone, Be Fry, Whittei v. Bush (1888), 40 €6i. I). 8l2 
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solicitor cannot therefore be upheld if the client pays more than its 
fair marhet value (a), or if the solicitor conceals the fact that the 
property which the client is purchasing is his own (b). A sale by 
the client to the solicitor will equally be set aside by the court where 
the solicitor purchases the property at an undervalue (c) or, in the 
case of property which, to the knowledge of the solicitor, is likely to 
increase in value, where the solicitor does not point this out to his 
client (d), or where the solicitor conceals the f^t that he is the 
actual purchaser, the conveyance being taken in the name^ of a 
third person (e). Other circumstances to be taken into considera* 
tion are the fact that the client is in diihculties (/) ; or the non- 
payment of the purchase-money, the client having only the personal 
security of the solicitor (g ) ; or the omission from the contract of 
terms showing a profit to the solicitor (li); or the haste with which 
the sale is completed (t). The same principle applies to the case of a 
purchase by the solicitor from the trus^ of a bankrupt client, 
where he makes use of knowledge acquired whilst acting for the 
client ; he cannot be allowed to retain, as against the trustee, 
an advantage obtained by him in a purchase by means of the 
knowledge which he has gained whilst acting as solicitor to the 
bankrupt (k). 

1243. To uphold the sale, the solicitor must be prepared to show 
that he has acted with the most complete loyalty and fairness ; 


(solicitor to mortgagee buying the equity of redemption from an iraorant 
mortgagor in straitened circumstances) ; Ward v. Garttar (1865), L. B. 1 
£q. 29 (solicitor paying oft a mortgage and taking possession of his 
client’s property); titfe Pkaudulsnt and Voidable Convetamces, 
Vol. XV., pp. 108, 109; see also title Action, Vol. I., p. 65 ; Tyrrell y. 
Bank of London (,1862), 9 L.T. 1, H. L.; Aitkin v, CanupheWa Truateea, 
[1909] 8. C. 1217. 

(a) Miiehinaon v. Speneer (1902), 86 L. T. 618. 

(b) Boikaehtld V. Brookman (1831), 6 Bli. (n. s.) 166, H. L. ; OiRett v. 
Peppereomo (1840), 3Beav. 78; Briscollv. Bromley (1837). 1 Jnr. 238, 806. 

(0) Wright v. Carter, [1903] 1 Ch. 27, C. A., per Stihlino, L.J., at p. 60 ; 
see Gone v. AUen (Lord) (1814), 2 Dow, 289, H. L.; Savory v. Kvng (1866), 


6 H. L. Css. 027. 

(d) PiaanA v. A.-O. for Gibraltar (1874), L. B. 6 P. C. 616 ; McPherson v. 
Watt (1677), 3 App. Cas. 264 ; OV»aon v. Jeyes (1801), 6 Ves. 266 ; Wood 
V. Downes (1811), 18 Ves. 120; Denton v. Bonner (1866), 23 Beav. 285; 
Uppirngton v. Dullen (1842), 2 Dr. & War. 184 ; GreaUy v. Moualey (1869), 
4 lie G. & J. 78, C. A. ; Widgery v. Tapper (1877), 6 Ch. D. 616 ; Tonkin 
V. Bv/ghea (1886), 1 T. L. B. 468. In this case it is advisable that the 
client should be separately advised by another solicitor (Piaani v. A.-G. 
for GibraUar, anpra ; AlUaon v. ClayhilU (1907), 97 L. T. 709 (lease tnth 
Option to punAase) ; but the other solicitor must himself know sufficient 
to make his advice serviceable (Barnard v. Bwnier (1856), 2 Jur. <n. 8.) 
1213; Jlfeawn V. Poyne (1873), 8 Ch. App. 881). ^ , xv a 

(s) MoPheraon v. Watt, auma (where it was hdd to be immaten^ that 
the solicitor aoted gratuitously) ; Lewia v. EiJlman (1862), 3 H. L. Cas. 607. 

(f) QreaUy v. Moualey, aupra ; BoVnutn v. Loynea (1864), 4 De O. M. tt G. 
270. * 

. (o) Waiwa v. Thom (1866), 22 Beav. 647. The fact that the conveyance 
co ntains or is indorsed with a receipt for the puiohaae-moncy is not 
sufficient to prove payment (Grealey v. Moualey, aupra). 

(h) Tonkin v. Sughee, aupra. 

V. JfMS (18691. 4 DeG. 8s J. 104, C. A. , ^ 

(k) £nd^*a Truatee v. Peatd (1886), 33 Ch. D. 600, per Eat. J ., atp. 619. 
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that his advice has been free from all taint of eslt-interest ; 
that he has not misrepresented anything or concealed any^' 
thing ; that he has given an adequate price ; and that his client 
has had the advantage of the best professional assistanoe which, if 
he had been engaged in a transaction with a third party, he could 
possibly have aS)rded {i). Where the solicitor has otherwise dealt 
fairly with his client, the transaction will not be set aside merely 
because the consideration is costs already incurred (m), or because the 
solicitor happens at a later date to resell the property at a profit (/»)« 
Moreover, the transaction is not liable to be set aside where the 
solicitor succeeds in proving that the relationship of solicitor and 
client did not exist between himself and the other contracting party 
in respect of the transaction in question (a). 

1244. A solicitor (b) who, under an order of the court {c), has the 
conduct of a sale by aucticn,or who represents any of the parties to 
the action in which the order is made (d), cannot bid for the pro^ 
perty without the leave of the court (e), and, except in special 
circumstances (/), without the consent of the parties interested (g). 
In applying for leave to bid, it is the duty of the solicitor to be 
honest and straightforward in all statomt nts relevant to the duty 
which the court has to perform in approving the transaction, 
whether such statements are made voluntarily, or in answer to 
questions, or arise out of the terms of any proposal or preliminary 
agreement (h). In the absence of any request for information, he 
is not bound to lay before the court all the information in his 
possession : if, however, he purports to give the court information 
on any particular subject with a view to guide its discretion aud 
obtain its approval, he is bound to lay before it all the material 
information which ho possesses on that particular subject {i). The 

(1) McFherscm v. Watt (1877), 3 App. Cas. 264, per Lord O’Hagan, at 
p. 286; Savery v. King (1860), 6 H. L. Cas. 627; see the cases cited at 
pp. 748, 740, ante. 

(r^) Montesquieu v. Bandys (1811), 18 Yes. 302; contrast Uppinglon v. 

71842), 2 Dr. & War. 184. 

(n) Spencer v. Topkam (1866), 22 Beav. 673, 377. 

(a) Cane v. Allen (Lord) (1814), 2 Dow, 289, H. L. ; Edwards V. WilUams 
(1863), 32 L. J. (CH.) 763, 0. A. As to purchases by the mortgagee, see 
title MOBTOAGE, Vol. XXT., p. 267. 

(b) Including his partner' (Price v. Moxon (1764), cited 2 Ves. 64). 

(c) As to sales by order of the court, see B. S. C., Or4. 61; title 
Sale of Land, Vol. XXV., pp. 3l3 et seq. The same principle applies to 
the purchase of a bankrupt’s property by the solicitor of the trustee (Ex 
pafte James (1803), 8 Ves. 337) ; see title Bankruptcy aNd iKSOLYkNCT, 
Vol. II., p. 120. 

(d) Elworthy v. Billing (1841), lO Sim. 98 ; Goaks V. Boswell (1886), 11 
App. Cas. 232; contrast Quest v, Bmyihe (1870), 6 Ch. App. 551. 

4e) As to when the court will give leave to a solicitor to bid, see Atkins 
V. Dehnege (1847), 12 I. Eq. K. 1 ; Poptam V. ExKam {I860), 10 I. Ch.,B. 
440 ; Price v. Moxon, attpra ; Martinson v. Clowes (1882), 21 Ch. D. 857 ; 
Oouka V. Boawell, aupra, per Lord Selbobke, at p. 241 ; Ex parte Jatriks, 
supra. 

(/) Be Sedgwick, Eir parte Watts (1846), De G. 266. 

i (a) Tennant v. Trenonard (1869), 4 Ch. App. 637^ 646* 
a) Ooaka v. Bofneeth supra, per Lord SelborNB, at p« 236, 
i) tbid., pet Lord PitzqbrAl 0 , at p. 244. 



Part IV. — Souoitob and Cubnt. 


m 


leaye to bid puts an end to tbe soUcitor’s disability to purobase on 
account of hiB mere position of solicitor on the record for any of 
the parties ; if, therefore, the auction fails he may under the same 
leave bid for and purchase the property by private treaty (ft). 

Sub-Sect, 4. — Mortgage, 

1245. A solicitor is not prohibited from taking security from his 
client for money advanced, or for costs already due (Q, or to become 
due (w). The validity of any mortgage given by the client is governed 
by the same principles as govern the validity of a sale by the client. 
The transaction must be in every way a fair transaction, and the 
solicitor must not reserve for himself any unusual advantage by the 
form of the mortgage deed (n) unless fully explained to the client (a). 
Thus, the rate of interest charged must not be excessive (6) ; the 
ordinary right of redemption must not be fettered or restricted (c). 
Powers to consolidate (^/), or to sell immediately on default (e), 
except when the mortgage is given to secure an existing debt for 
which the solicitor is pressing (/), should not be reserved without 
adequate explanation. Even tlie ordinary power of sale gives the 
solicitor the right to retain no more than the amount of his 
advance (r/). Moreover, a mortgage may be set aside on the ground 
of fraud Qi) or pressure and undue influence (i). 

1246. The same principles apply where a solicitor borrows from his 
client. In the preparation of any mortgage or security on behalf of 
the client, great care should be taken that there is no departure 


(ft) Ooaka v. Boswell (1886), 11 App. Cas. 23$, per Lord Selborne, at 
pp. 235—242; Turner v. llarvey (1821), Jao. 169, 178 ; BrownUe y. 
Campbell (1880), 6 App. Cas. 925, 950 ; Bedgrave v. Hurd (1881), 20 Ch, D. 
1, 13, C. A. ; Pooley v. Quilter (1858), 2 Do G. 5s J. 327, C. A. ; Walters v. 
Morgan (1860), 3 Do G. F. & J. 718 ; Brooke v. Mostyn (Lord) (1864), 2 
Do G. J. & Sm. 373, C. A. 

(l) Nelson v. Booth (1857), 5 W. R. 722. As to tho effect of taking 
seoiuity fpr costs, see p, 811, post 

(m) Attorneys and Solicitors Act, 1870 (33 & 34 Viot. o. 28), s. 10; 
Remuneration Order, 1882 (Stat. R. & 0. Rev., Vol. XI., Solicitor, 
England, p. 1), clause 7. As to the position of a solicitor paying off his 
client’s mortgage and receiving tho rents, see titles Limitation of A ctions, 
Vol. XIX., p. 150; Mortgage, Vol. XXI., p. 193. 

(n) Cockburn v. Edwards (1881), 18 Ch. D. 449; Eyre v. Hughes (1876), 
2 Ch. D. 148; compare HUes v. Moore (1848), 17 L. X (<'n-) 385; Frees v. 
Cole (1871), 6 Ch. App. 645. 

(a) Jones v. Linton (1881), 44 L. T. 601 ; Cockburn v. Edwards, supra, 

\b) Janes v, Ifintan, supra, 

(c) OowdryY. Bay (1859), 1 Gifl. 316; Biggs v. Eoddinoit, Hoddinott v, 
Biggs, [1898] 2 Ch. 307, C- A. 

(3) OUmpson v. Coles (1889), 23 Q. B, D. 405. 467. 

(c) Ogckburn v. Edwards, supra; OradoQk v. Rogers, [1885] W. N. 134, 
C. A. Except, perhaps, in the case of a second mortgage (ibid,), 

(f) Pooley* s Trustee v, WheVuim (1886), 33 Ch. D. Ill, C. A.; opinpare 
Johnsoti V. Fesemeyer (1858), 3 De G. & J. 13.' 

(g) Madeod v. Jones (1883), 24 Ch, D. 289,0. A.; SeUpn v. Booth, 
supra ; see title Mortgage, Vol. XXL, PP. 177, 253. . Costs improperly 
oDtained under a threat of selling are recoverable as money paid under 
duress (doM v. Phipps, (1844), 7 Man, 5? G. 586); see title MobtqaGb, 
Vol. XXL. p. 246, note (s), 

(ft) Ward V. fifftarp (1884), 53 U 5, (cn.) 313. 

(i) WalmesUy v. Booth (1741), 2 Atk. 27, 29. 
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from the- usual form in favour of the solicitor {k). The solicttc^’B 
^eal position at the time should also be communicated to the 
client (1). 

Sub-Sect. fi. — W^la. 

1247. A solicitor is allowed to take benefits under wills made 
by him for his clients (m). He must, however, be able to show 
(1) that the testator was capable of making a will ; (2) that the 
testator knew and approved of its contents ; and (3) that there was 
nothing in the way of undue advantage taken or influence exercised 
by the solicitor ( 71 ). In every case honesty and prudence suggest 
that the client shall be sent to another solicitor acting quite 
independently from the solicitor who is to receive the benefit, and 
that such independent solicitor should preserve a complete record 
of the instructions given to him by the client and of the advice 
given when such instructions were taken (c). Where a solicitor 
prepares a w'ill under which he is sole executor, this is by itself 
sufficient to induce the court to appoint a receiver if a suit is pend- 
ing as to the validity or meaning of the will (p). 

Sub-Sect, 6 . — Solicitor at Truilee. 

1248. A solicitor-trustee acting on behalf of a trust estate is not, 
in the absence of a clause giving him that power in the will or 
settlement under which he is trustee, entitled to charge or recover 
anything from the trust estate for profit costs (q). Even where costs 
due in respect of work done by him on behalf of the trust estate 
have been paid to him, he must account to the trust estate for such 
portion of them as represents profit (r). This principle applies to the 
case of a solicitor-trustee (s) who employs an independent solicitor, 
including a London agent (a), to do work on behalf of his trust estate 
on agency terms, as regards any profit which the solicitor-trustee 
may make by reason of such bargain. Where, however, the solicitor 
is acting for a cestui que tittst in an action he is allowed to keep his 
profit charges, although the costs are paid out of the trust estate (h). 


(k) Compare Pooley’a Trustee v. Whetham (1886), 38 Ch. D. Ill, C. A. 

(l) Ite a aolMtor, Exparte IneorporateSLaw Society (1803), 63 L. J, (q. B.) 
313. 

(m) ParfittY, Lawless (1872)» L. R. 2 P. &D. 462 ; Hindson v. WeathefiU 
(1854), 5 De Q. M. & G. 301, 0. A. ; Walker y. Smith (1861), 29 Beav. 394. 

(«) Barry v. Butlim (1838), 2 Moo. P. C. C. 480 ; FuUon v. Andrew (1875), 
L. R. 7 H. L. 448, 471 ; see Be^Birc^ll, Wilson y. Birchall (1881), 44 L. T. 
243. 

(o) Wright y. OaHer^ [1903] 1 Chw 27, C. A. As to independent adyice 
generally, see note (d), p. 749, ante. 

(p) Hamilton y. Qirdleston, [1876] W. N. 202 5 Lovesy y. Smith (1880), 
15 Ch. D. 655 ; Bhodes y. Bate (1866), 1 Ch. App. 252. 

iq) Bee titles Equity, Vol. AlII., pp. ,158, 159 ; Executobs and 
Administrators, Yol. XIV., p. 321, note (n) ; Trusts and Trustees. 

(f) Broughton y. Broughton (1855), 5 De G. M. & G. 160 ; Be CorselliSt 
Lawton y* mwes (188?)^ 34 Ch. D. 675, C. A. ^ 

(s) Be Taylor (1854), 18 Beay. 165 ; Yi/pont y. Buder (1893), 28 L. J. 293- 

(a) Burge y. Bruton (1843), 2 Hare, 373. 

(5) Be Barber, Burgess y. Vinnioome (1886), 34 Ch. D. 77. This is 
not so in the^ case of non-contentious business (ibid.), ' 
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12M9. The instrument creating a trust may, however, give the s> 
solicitor, in spite of the fact that he is a trustee, the right to charge Trass- 

and receive payment of his profit costs (c). The extent of this right lurQoM 

depends upon the language of the particular instrument under which 
the solicitor acts. The words used may be wide enough to entitle ®J*}S?** 
the solicitor to charge for all business done by him on behalf of the 
trust estate, whether such business falls within the usual course of a Bxp^ 
solicitor’s business or not (d). On the other hand, the instrument 
may empower him to make only the usual professional charges ; 
in this case the allowance will be strictly limited to that kind of 
work which a solicitor would in the ordinary course of husiness be 
necessarily employed by a client to do for him («). The solicitor, in 
preparing the instrument under which he is to act, ought not to 
insert the^ provision enabling him to charge for non-professional 
business, in the absence of express instructions to that effect from 
his client (/). 

1250. A solicitor who is appointed a trustee in bankruptcy is Tm&teein 
entitled, in fixing the amount of remuneration to be paid to him bankruptcy, 
for his services, to take into account the professional services which * 

he may have to render to the debtor's estate ; but his remuneration 
must be a percentage to be fixed bjr an ordinary resolution of the 
creditors or by the committee of inspection (.^). A resolution to 
pay him by way of remuneration his proper professional charges 
as a solicitor for attendance and work done and expenses incurred 
by him in or about the proceedings in the bankruptcy is ultra vires 
and void (h). 

Sect. 4. — Obligations of Solicitor towards his Client, 

Stjb Sect. 1 . — Possession of Legal Shill and Knowledge, 

1251. A solicitor (i) holds himself out to his clients (A;) as Liability for 
possessing adequate skill, knowledge, and learning for the purpose negligence. 


(c) See title Trusts and Trustees. The solicitor cannot, in the case 
of a will, charge profit costs if the estate is insolvent, since the provision 
enabling him to do so is in effect a legacy of profit costs (Se White, Pennell 
V. Fra^lvn, [1898] 2 Ch. 217, C. A.). He is, however, entitled to out-of- 
pocket costs (Re Shuttleworth, Lilley v. Moore (1911), 55 Sol, Jo. 866). 

(d) Re Ames, Ames v. Taylor (1883), 25 Ch. D. 72 ; see also Ellison v. 
Air^ (1748), 1 Ves. Sen. Ill ; Willis v. Kibble (1839), 1 Beav. 569. 

(s) Re Ohapple, Newton v. Chapman (1884), 27 Ch. D. 687, per Kay, J., 
at p. 687 ; Re Fish, Bennett v. Bennett, [1893] 2 Ch. 413, C. A. ; Re 
Ohmndcr and Eerington, [1907] 1 Ch. 58; and see Re Webb, Lambert v. 
am, [1894] 1 Ch. 73, 77, C. A. 

(f) Re Gha/pple, Newton v. Chapman, supra. 

(g) Bankruptcy Act, 1883 (46 6c 47 Viet. o. 52), s. 72 (1); and see 
title Bankruptcy and Insolvency, Vol. II., p. 127. 

(h) Re Wayman, Ex parte Official Receiver (1889), 24 Q. B, J>, 68. 

(t) He need not have taken out his certificate (Brown v. Tolley (1874), 
31 L. T. 486). 

• (k) It is immaterial whether the solicitor is paid or acts gratuitously 
(honaUson v. EaMane (1840), 7 Cl. & Fin. 762, H. L.). But the r^ation of 
BolloitoT and client mtSit exist (Fish v. Kelly (1864), 17 C. B. (N. s.) 194; 
Roberieon v. Flemirw (1861), 4 Maoq. 167, H, L. ; compare Learoyd v. 
JUskm* [19131 A. CT. 629, where the solicitor acted for both husband 
and wife, though, in the circumstances, he was held not to have been 
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siBCT. 4. of proi)erly conducting all businepe that he undertakeSi whether 
Obligations contentious or non^contentious (1), If, therefore, he causes loss or 
of Solicitor damage to his client owing to want of such knowledge as he ought 
to possess or the want of such care as he ought to exercise, he is 
his Client, gui^y of negligence giving rise to an action for damages by his 
client (7n). Where an action is brought by the client against his 
solicitor for negligence, the client must prove two things, namely, 
(1) iljat there was want of skill or care, and (2) that owing to such 
want of skill or care he has suffered damage (a). It is for the judge 
to say whether upon the evidence therein any case made out to go to 
the jury on the question of negligence (b) ; and for the jury to say 
whether the negligence proved is sufficieiit to make the defendant 
liable (c). The measure of damages is the full amount of the 
pecuniary loss which the client has sustained (d), and in addition 
the solicitor forfeits the right to receive costs in respect of the work 
rendered useless to liis cliont by reason of his negligence (€). 


guilty of nogligi'nce towards the wife. Tlio solicitor may, however, be 
made liable for negligence to a person not his client as on officer of 
the court (Batten v. Wedgwood Coal and Iron Co. (1886), 31 Ch. D. 346); 
compare lie Burton, Ex 'parle iicaUan, Ex Jones (1827), 1 Mol. 63. 
A.S to his liability for misrepresentation, see rasley v. Freeman (\1^^), 3 
Term Rop. 61 ; Amot v. Biscoe (1748), 1 Ves. Hen. 96 : Clark v. Hoskins 
(1667), 15 W. R. 1161; M^Elroy v. Murphy (1874). 22 W. R. 601. 

(Z) Hart v. Frame (1839), 6 6l. 6z; Pin, 193, H. L. ; Lanphier v. Phipos 
(1864), 3 C. & P. 476; Parker v. Bolls (1864), 14 G. B. 691 ; Harmer v. 
Cornelius (1858), 6 C. B. (n. s.) 236 ; Bulkley v. Wtlford (1834), 2 Cl. & Fin. 
102, 181, li. L. ; and see titles Agency, Vol. I., pp 185, 186; Negligence, 
Vol. XXI., pp. 367 et seq. As to the proi/ection aifoided by counsePs 
advice, see p. 758, post; title Baruisters, Vol. II., pp. 401 et seq. 

(m) Hart v. Frame, sapra ; Donaldson v. Haldcme (18^0), 7 Cl. & Fin. 762, 
11. L. ; Parker v. Bolls (1854), 14 C. B. 691 ; Elkington v. Holland (1842), 
9M. &W. 660; see Townley v. Jones (1860), 8 C. B. (n. s.) 289, where 
a solicitor was ordered to pay, out of his own pocket, the costs of the 
day thrown away for having failed to instruct counsel in time. A solicitor 
cannot, by special agreement with his client, contra(;t out of liability for 
negliffenoo (Attorneys and Solicitors Act, 1870 (33 & 34 Viot. c. 28), s. 7). 
As tue right of action is based upon an implied contract, an action lies 
after the solicitor’s death against his representatives (Davies y. Wood ( 1903), 
88 li. T. 19; contra, Youngv. Wallingford (1883), 62 L. J. (cii.) 690). As lo 
when the court will order the solicitor to pay costs, see pp. 832 et seq,, post. 

(a) Hatch v. Lewis (1861), 7 H. & N. S67 ; compare Bettyes v. Maynard 
( 1883), 49 L. T. 389, C. A. ; and see, ^generally, title Negligence, Vol. XXI., 
pp. 367 el sey. As to the duty of a professional man to acquaint himself 
with recent judicial decisions, see title Building Contracts, Engineiirs, 
and Architects, Vol. III., p. 206, note (t). 

((») MstrdpoUttm Bail. Co. y: Jackson (1877), 3 App. Gas. 193, per Lord 
Blackburn, at p. 207 ; Qiblin v. McMullen (1868), L. R. 2 P. C. 317. 

(e) Hunter v. Caldwell (1847), 10 Q. B. 69. A solicitor- trustee of a will 
should not appoint his son co-trustee (Be Norris, Alien v, Norris (1884), 
27 Gh. I). 333). 

(d) Whiteman v. Hawkins (1878), 4 C. P. D. 13 ; compare Baker v. Loader 
(1872), L. R. 16 Eq. 49. The cause of action, however, arises when the 
negligence is committed, not when the* loss is sustained (Smith v. Fox 
(1848), 0 Bare, 386). The solicitor may rely on the Statute of lumitatiov 
(21 Jae, h 0 . 16) (Dooby v. Watson (1888), 39 Ch. D. 178); and see title 
Damages, VaJ. X., p. 846. 

a Lewie v, Samuel (1846), 8 Q. B. 685; Pasmore v. Bijmie (1817), 2 
. 69 ; Massey and Carey (1884), 26 Cb, D. 459, C* A,; OUey v. 
QUberl (1845), 8 Bcav. 602 1 see p« 798, post 
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1252. A flolioitor is not guilty of nsgligenoo if bO has moreiy aoted 
upon bis disnt’B instructions in the reasonable belief that they trere 
correct (/), or if he has fully etplalned the position to his dient 
and is nevertheless instructed to proceed (g) ; nor merely because 
be has committed an error in judgment, whether on matters of 
discretion (A) or of law (t), such as, for instance, on points of 
new ocourrence or of doubtful construction (A). Where the facts 
would otherwise establish a case of negligence, the solicitor may 
escape liability on the ground that he acted upon counsel’s 
advice (1). For this purpose he must show that the counsel whom 
he consulted was, in bis judgment, a competent person (m), that the 
facts of the case were fully laid before counsel (ft), and that he 
himself merely carried out what counsel had advised (o). Gotinsel’s 
advice is, however, no protection to the solicitor where, in the 
circumstances of the case, the solicitor ought to have the knowledge 
himself (p), or where the question is one of practical procedure (q), 
not involving any special difficulty (r). 

1253. In mafctets which are contentious the solicitor is liable for 
the consequences of his ignorance or non-observance of the rules of 
practice ; for his want of care in the preparation of the action for 
trial or his failure to attend thereon with his witnesses ; and for the 
mismanagement of so much of the conduct of an action as is usually 
allotted to his department of the profession (s). Thus, a solicitor 
is liable for negligence where, before bringing the action, he fails to 
make proper investigation into the cause of action (t), or, knowing 

(/) Leans v. Oolhud (1853), 14 C. B. 208; compare Pttman v. Francis 
(1884), Cab. & El. 355. 

(ff) Lee V. Dixon (1803), 3 K. & P. 744. 

(A) Hill V. Finney (1805), 4 F. & F. 616, 626, n. ; Faithfull v. Keateven 
(1910), 103 L. T. 56, C. A. 

(i) Hart v. Fiame (1839), 6 Cl. & Fin. 193, H. L. ; Purves v. Landell 
(1846), 12 Cl. & Fin. 91, 11. L. ; SMlcock v. (1836), 7 C. & P. 289. 

(A) Oodefioy v. Dalton (1830), 6 Bing 460; Kemp v. Burt (1833), 4 B. 
& Ad. 424; Ke 8add (1865), 34 Beav. 650; Stevenson v. Bowand (1830), 

2 Dow & Cl. 104, 119, n.L. 

(Z) See title Barristers, Vol. II., pp. 401, 402. Counsel is not, in suoh a 
case, liabJo'for negligence ; see ibid., p. 394 ; title Negligence, Vol. XXI., 
p. 370. 

(w) Compare Chypman v. Ghapmem (1870), L. R. 9 Eq 276 (Surveyors). 

(«) Hawkins v. Harwood (1840), 4 Ezch. 603 ; Ireson v.Pearmnn (1825), 

3 B. & C. 799 ; compare Clarke v. Coachman (1886), 20 L. J. N. C. 318. 

{0) Qodefroy v. Dalton, e^ra; Potts v. Sparrow (1834), 6 C. & P. 749 ; 

Andrew v. Hawley (1867), ^26 L. J. {EX.) 323; compare Be Clark (1861), 
1 De a. M. & G. 43, 0. A. 

(p) Qodefroy v. Dalton^ supra; Bryan v. Twigg (1834), 3 L. J. (cn.) 114 ; 
QOmpare Be dlark, supra. 

{q) Bussell v. Palmer (1767), 2 Wils. 325: Baikie v. Chandlesft (1811), 3 
Can^* 17 ; compare Oontpton v. OhamdUss (1802), citrd 3 Camp. 19. 

(t) Laidlery.SUiait {IS26), 3 B. dcC. 738; sCe title Barristers, Vol. If., 
p. 402. V 

(«) Qodefroy y, Ration, supra, ^er Tim ajl, C.J., at p. 469. Fottherblcs 
c|f practice, see ntle Practice and Procedure, Vol. XXIII., pp. 86 ei 
$eq.; and compare titte Pleading, Vol. XXlI., pp. 421, 424. As to a 
Bolioitor's liability wliS acting in divorce prooeedingS, see title HusEANd 
AND Wipe, Vol. XVI., pp. 649, 664. 

(t) Om y. l^gher (1830), 1 Cr. & J. 170; OUley v. Qilbey (1846), 8 
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that the client has done some act which will preeli^ him from 
recovering, neglects to point this oat (u) ; where he adi^||^.th^ client 
to enter into litigation though success is improbe^[^i^i^''ihoagh 
counsel’s advice is against the action being brought. (a^^djitte he 
proceeds under a wrong statute or section of a statuB^); w^e(e) 
he fails to issue or renew a writ in time to save the Statute of Limita* 
tions (d) ; where he brings an action in the wrong court, as, for 
instance, where he sues in the High Court, though, owing to the 
amount claimed, the action ought to have been brought in a county 
court (e), or where he sues in an inferior court, though he knows that 
the cause of action arose out of its jurisdiction (/) ; where he fails 
to inform the trustee of a bankrupt that if he brings an action 
without the consent of the creditors he will be liable to pay costs 
out of his own pocket (ff) ; where he fails to prepare the case 
properly for trial (k ) ; where, on the trial of an action, he neglects 
without reasonable excuse ,to instruct counsel to appear on bis 
client’s behalf (i), or, if he has the right of audience, where he fails 
to attend to conduct the case(A;), or conducts it improperly (Q; 
where he fails to see that a material witness whom his client has 
undertaken to call is in court when wanted whereby his client 
loses his action (m) ; where, there being a good defence to an action, 
he allows judgment to go by default (n) ; where in a proper case he 
fails to issue execution (o) ; where he does not communicate an 
offer of compromise to his client (p ) ; where he advises a hopeless 
appeal which could not benefit the client (g ) ; or where he neglects 
to register a lU pendens (r). 

1254. In non-contentious matters it is the solicitor’s duty to 
carry them out according to the regular method prescribed by 
statute, rule, or custom. Thus, he is guilty of negligence where 


(и) Jacks V. Bell (1828), 3 C. & F. 316. « 

(a) Be Clark (1861), 1 De G. M. & G. 43, C. A. 

lb) Hart v. Frame (1839), 6 Cl. & Fin. 193, H. L. 

(e) Hunter v. OaldiveU (1847), 10 Q. B. 60. 

(d) 21 Jac. 1, 0 . 16. 

(<) Lee V. Dixon (1863), 3 F. & F. 744; contrast Barter t. FUettrnod 
Improvement Commissioners (1890), 62 L. T. 631. 

(f) Williams v. Oibbs (1836), 6 Ad. jSe £1. 208 ; compare Cox v. Leech 

(1867), 1 C. B. (N. s.) 617. * 

(tf) Allison V. Bayner (1827), 7 B. &; C. 441, 443. 

(h) Manh^ v. P<»JocJle (1606), 73 L. T. 98, P. C. 

(t) Hawkins v. Harwood (1840), 4 £xob. 03; De Bousigny v. Peale 
(1811), 3 Taunt. 484; compare Townley v. nes (1860), 8 C. B. (n. s.) 
280. 

(к) Swannell v. EUis (1823), 1 Bing. 347 (arbitration) ; and see Courtney 

V. SUxJc (1842), 2 Dr. & War. 261. » 

(() Montriou v. Jeffetys (1826), 2 C. & P. 113. 

(m) Beeee v. BMy (1821), 4 B. & Aid. 202; compare Hatch v. Lewis 

1861), 2 F. & F. 467, 472 ; and contrast Price v. BuUen (1824), 3 L. J. 
0. 8.) (e. b.) 39. m 

(n) Qodejroy v. Jay (1831), 7 Bing. 4M. ^ ^ 

(o) Harrington v. Binns (1863), 3 F. & F. 942 ; Bidl^h. Tipla^ (18M), 

SO Bear. 44; Frem y. Foster (1860), 1 F. dc F. 681; Compare Bevins v. 
Huhne (1846), 16 M. tt W. 88. S 

(p) 8iU V. Thomas (1830), 8 C. & P. 762. 

(g) Harbin y. Masterman, [1896] 1 Ch. 351, C. A. 
t) Plant V. Pearman (1872), 4]^L. J. (Q. b.) 169. 
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ha fails to eulain adequately to the client any document which is 
to be by the client, such as a deed or will (s), or bill of 

acting for the settlor under a voluntary settlement, 
he that all usual clauses, such as, for instance, an ulti- 

mate^wer ^appointment in the settlor’s favour after the specific 
trusts have been worked out, are inserted (t^), and to point out to his 
client the statutory provisions relating to voluntary conveyances (a), 
or^ to preserve strict evidence of the settlor’s ability to pay his then 
existing debts without the aid of the settled property (b) ; where, in 
acting for a mortgagee, he fails to require production of the deeds 
relating to the property, and his client in order to sell under his 
mortgage has to pay off a prior equitable mortgagee (c), or where, 
having reason to be doubtful of the solvency of the mortgagor, he 
fails to make the usual and proper searches in bankruptcy (d), or 
where he fails to give the proper notices to secure priority for a 
charge taken on his client’s behalf (e), or where he advises an invest- 
ment without seeing that the security is adequate in amount as well 
as sufficient and proper in point of form (/) ; where, in acting for 
a vendor, he allows an unusual covenant to be inserted in the 
conveyance, and neglects to explain its effect (y) ; where, in acting 
for a purchaser of leasehold property, he fails to investigate the 
vendor’s title (A), or to require production of the head lease (i), or 
the last receipt for ground rent (J) ; or where, in drawing up an 


(a) 3IorrelLv. Morrell (1882), 7 P. D. 08, 73 ; Renahall v. Fereday (1873), 
27 L.T. 743; Horan v. MacMahon (1886), 17 L. K. Ir. 641, C. A. ; see 
title Family Arrangbments, Vol. XIV., p. 551, note (i). It is his duty 
to see his client before preparing a will for him {Clery v. Barry (1887), 21 
L. R. Ir. 152, C. A. ; compare Aylwxn v. Aylwin, [1902] P. 203). 

(t) Be Raynea^ Ex parte Rational Mercantile BanJc (1880), 15 Gh. D. 42, 
52, C. A. 

.(tf) Jamea v. Oouehman (1885), 29 Ch. D. 212. 

(а) Namely, stat. (1571) 13 KUz. c. 6 ; Bankruptcy Act, 1883 (46 &; 47 
Viet. c. 52), 88. 4, 29 ; see titles Bankruptcy and Insolvency, Vol. II., 
pp. 276 et aeq, ; Fraudulent and Voidable Conveyances, Vol. XV., 
pp. 77 et aeq, ; and compare title Mistake, Vol. XXI., pp. 12, 16. 

(б) Be Butterworth, Ex parte Buaaell (1882), 19 Ch. I>. 588, 597, C. A. 

(o) Whitemem v. Rawhma (1878), 4 0. P. D. 13; compare Wilson v. 

Tucker (1822), 3 Stark. 154; and see Agra BanJCf Ltd, v. Barry (1874), 
L. R. 7 H. L. 136. 


(d) Cooper V. Stephenson (1852), 16 Jur. 424. 

(c) WaUa V. Porter (1854), 3 E. & B. 743 ; Sieeenaon v. Bowand (1832), 
2 Dow & Cl. 104, H. L. ; hfmaUaon v. Haldane (1840), 7 01. &: Fin. 762, 
H. L. ; Bean v. l^ode (1884|| Cab. & £1. 610. It is his duty to register 
the mortgage, if registration is necessary (Be Faient Bread Machinery Co„ 
B» parte Valpy and Chaplin (1872), 7 Ch. App. 280). 

If) Stokea V. Prance, [1898] 1 Ch. 212; Langdon v. Godfrw n865), 4 
F; 6 e F. 445; contrast Brumbridge v. Maaaey (1858), 28 L. J. (EX.) 59; 
Scholea v. Brook (1891), 63 L. T. 837; Learo^ v. AUton, [19131 A. 0. 529^. 
As to the formalities necessary on the execution of a warrant of attorney, 
see title Mortgage, 'bl. XXI., p. 90. 

(a) Stannard y,I7lltlhome (1834i), 10 Bing. 491. 

Jh) Allen v. Olmk (1863), 7 L. T. 781 ; Be Montmorency v. Devereux 
(1840), 7 Cl. & Fin. I8^H. L. ; see, however, British Mutual Investment 
Co. y/Cohhold (1875),|p:i. R. 19 £q. 627; compare title Neoligbncx, 
Vol. XXI., p. 486. 

(i) Alien V. (Bark, supra. 

{j) Waene y^empster (1869), 1 F. 695. 
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agrsement on behalf of his client, he fails to insert'^ neeess^ 
stipulation (k), or, if a seal is essential to its validij^, nsj^ets fe 
make it under seal (Q. A solicitor is also liable to'tus it) ap 
actipn of detinue if he loses oi: mislays his deeds (my, W 

Sttb-Seot. 2 . — PtnotuH Atterntion and Protection of OUmte IntereiU, 

1255. A solicitor undertaking any kind of business on behalf of a 
client is bound to give to it that amount of personal attention which 
it reasonably requires ; if, therefore, he hands it over to an agent 
to carry through for him, he is responsible for the acts and defaulte 
of the agent (n). Thus, he is liable for any want of care, knowledge 
or honesty in his partner (o), his clerk (p), or his London agent (q). 
He is not, however, responsible for agents employed by him on the 
client's behalf to do other than legal work, such as, for instance, a 
stockbroker, accountant, or surveyor, unless knowledge of such 
agent’s incompetence can be proved against him (a). It is also his 
duty to give proper instructions to any agent whom he may employ 
to conduct the client’s business. Thus, if a firm of solicitors allows 
one of the partners in the firm to act as advocate in a case in which 
the firm is retained, and owing to such member being insufficiently 
acquainted with the facts the client sufiers, the firm is guilty of a 
want of diligence and will be liable in damages to the client (o). If 
the solicitor instructs counsel, he is bound to prepare or to give 
counsel verbally adequate instructions to enable him properly to 
lay the case before the court (c), but here his liability under this 
head ceases; if he has properly instructed counsel, who fails to 
attend, he is not responsible for counsel’s default (d). 

SuB'Sect. 3 . — LiabiJtly for Acta of Partnera. 

1256. Each partner in the firm acting within the scope of bis 
apparent authority as a partner binds his co-partners, unless the 

{k) A solicitor, however, who has made a mistake in the preparation 
of a document will not be ordered to pay the costs of a suit for its 
rectifloation, although he may be sued for negligence (Clark v. ^rdmooi 
(1877), 7 Ch. D. 9, G. A.). As to relief in such a case, see title Mistasa, 
Vol. XXI., p. 12. 

(l) Parker v. BoUe (1864), 14 C. B. 691. 

(m) WCmot T. Elkington (1833), 1 Nev. & M. (s. B.) 749 • Beeve v. Pahner 
(1868), 6 G. B. (K. S.) 84. 

(n) See title Aobhct, Vol. I., p. 193. 

(o) See the text, infra. 

(p) Floyd V. Nangte (1747),.3 Atk. 568; Ourlewio t. Bread (1862), 1 
H. & C. 322 (process server) ; Lloyd'r. Graoe, Smi& <9 Co., [1912], A. G. 716. 

(q) Be Ward, Simmena v. Boee, Weeke v. Ward (1862), 31 Boav. 1, 11 ; 
see p. 846, poet, 

(«) Camdhere v. Hod^aon (1896), 100 L. T. Jo. 396 ; Mereer v. King 
(1869), 1 F. & F. 490; Chapman ▼. Chapman (1870), L. B. 9 276; see 

title Coutbict, Vol. VII., pp. 366. note (e), 368, (m). If he pays his 

client's money into a bank and mixes H with his own.jhe is liable to make 
it good ff the bank fails, even though he acted bond fidmBobineok r. Ward 
(1826), 2 C.& P.69). * 

(6) Clarke v. Couokman (1886), 20 L. J. N. G. tp8. 

(c) S, V. Pete (1762), Say. 60 ; Be Boueigny v. Peole (ISfl), 3 Taunt. 

484 ; Bauattley v. Syde (1841), 6 Jur. 133. • 

(d) Zotery v. Outward (1632V 6 0. Se <P. 234; see DaniiiB^aBS, 

Vol. II., p. 401. 9 
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paxtner ao fu^ting baa in fact no authority to act jCjOtr the firm in, the 

E artico^ matter, and the person whom he is dealing cither QbUgatim 
nows that he has no authority or does not know or believe bjm cf 
to be % partner («). Thus, each partner pnmd facie binds the 
firm when in the ordinary course of business he gives an under* OUe ati 

taking (/), or is guilty of negligence (p), fraud (k), or misconduct (i). 

Where, however, one partner pledges the credit of the firm for a 
purpose apparently not connected with its business as a firm of 
solicitors, the firm is not bound unless such partner was specially 
authorised by the others to do so (k). Thus, in the absence of 
special authority to the partner so purporting to contract, the firm 
is not liable upon a promissory note (Q, a bill of exchange (m), nor^a 
post-dated cheque (n), nor upon an undertaking to pay a debt and 
costs on behalf of a client (o) ; nor is the firm liable for the fraud 
of a partner acting in his private capacity, such as mortgagor (p) 
or administrator (q), or trustee (r), nor for the misconduct of a 
partner in allowing a stranger to make use of the firm name (a). 

Similarly, where a partner receives moneys or securities from or Misappro- 
on behalf of a client, and misappropriates them, the firm is 
liable, provided that they came to the hands of the partner in the 
ordinary course of business (0- Solicitors are not, however, as 
such, scriveners (u) ; if, therefore, a partner, without the knowledge 
of his co-partners, receives money or securities for safe custody or 
on deposit until an investment can be found, the firm is not 
liable (iz); to render the firm liable, it must be shown that the 

(c) Partnershm Act, 1890 (53 JL 54 Vict. c. 39), s. 5. 

(/) Alliance Sank v. Tucker (1867), 17 L T. 13. 

(o) Bew v. Lane (1856), 5 W. E. 110. 

(h) Sawyer v. Ooodwin (1867), 36 L. J. (CH.) 578; Brydge» v. BranfXl 
(1841), 12 Sim. 369; compare p. 758, yoeU 
(i) Norton v. Cooper, Be Manhy and Hawksford, Bx parte Bittlestone 
(1856), 3 Sm. & G. 375. 

(k) Partnership Act, 1890 (53 Ss 54 Vict. c. 39), s. 7 , Cleatherv, Twisdm 
(1884), 28 Ch. D. 340, (\ A. 

(J) Hedley v. Bainhridge (1842), 3 Q. B, 316; Levy v. Vyne (1842), Cat. 

& M. 453; Smith v. Coleman (1843), 7 Jur. 1053. 

(f») Oarlani v. Ja^eomh (1873), X. E. 8 Exch. 216, Ex. Ch. 

(n) Forster v. Mackreth (1867), L. E. 2 Exch. 163; see title Partner- 
ship, Vol. XXII., p. 26, note (o). 

(o) Baeleham v. Youvy (1844), 5 Q. B. 833. 
ip) Hughes v. Twisden (188^, 55 L. J. (CH.) 481. 

(g) Ohuton v, Cooke (1870), Times, 2nd July, C. A. 

(r) Palmer v. S. (1907), 51 Sol. Jo. 653. 

(«J Marshy •Joseph, [1807] 1 Ch. 213, 0. A. 

it} Mfioro ▼. SmWi (1851), 14 Beav. 303 ; Athinsoi^ v. Maekroth (1866), 

L. FL. 2 Eq. 570 ; Biggs v. Bree (188^, 51 L. J. (CH.) 263, 0. A. ; PwsAanald 
{Bail) V. Jfasferma^t 1869), L. E. 7 Eq. 504 ; TendringEundreA Watenvorks 
Co. y» Jones, [1903] 2 Ch. 615; compare Hackney v. Knight (1891), 7 T. L. 

R. 254 (pianagmg; clerk); Lloyd v. Chrace, SmUh <9 Co., [19121 A. C. 716 
(managing ole») ; and see, further, title PARTNmtefiiP, Vol. XXII., pp. 30, 

31, 35, 92. ^ 

la) Harman v. Johnson (1853), 2 £. R. 61 ; Phmer y, Gregory (1874)^ 

L. R. 18 Eq. 621 ; comotfe note (e), p. 766, post. 

(a) Sims y. Bratton filSO), 5 Exch. 802; Harman Johnson, supra ; 

BoumiUon y. Boche (1858), 27 L. J. (ch.) 681 ; Be tan>rsnce, Orowdy «|fw2 
BimUby, Sta^ppyU Burdon (1854), 2 Sm. k G. 367; .compare Huls y* 

Beeves (1882), 31 W. B. 209, C. A. 
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SOLIOItOBS. 

receipt of the money or securities was authorised (b) or ratified («) 
by his eo-partners, or that they consented to bis having a general 
authority to act without their knowing what he did (A On the 
other band, the firm is liable when the money is received for the 
purpose of being invested in a specific security (<). 

1267. It is not within the scope of the implied authority of a 
solicitor carrying on business in partnership to constitute himself a 
constructive trustee, and thereby to subject his partner to liability 
in that character, the partner being ignorant of the dealings by 
which the constructive trust is established (/). If, however, one 
member of a firm is acting as solicitor for trustees in mortgage 
transactions where the trustees are mortgagees, and a security is 
accepted which the solicitor ought to have known was not a trustee 
security, all the members of the firm, including the representatives 
of a partner who has died since the transaction, may be held liable 
for negligence in their capacity as solicitors to make good any loss 
to the trust estate either at the suit of the trustees or the bene- 
ficiaries, and it is immaterial that the partners concerned may have 
had no personal knowledge of the transaction (9). 


Part V. — Remuneration of Solicitors: Costs. 

Sect. 1. — Amount Fixed by Law. 

Sub -Sect. 1. — In General. 

1268. The remuneration of a solicitor for professional work done 
by him for a client is governed, (1) as regards non>contentiouB 
business, strictly by statute Qi) ; and (2) as regards contentious 
business, by rules of the House of Lords, Privy Council, Supreme 
Court, County Court, and Court of Bankruptcy (i). 

Sub-Seot. 2. — Non-conUntuniB Business. 

1269. Conveyancing business properly so called {k) is governed 
by the general order made pursuant to the Solicitors Remuneration 


(b) Blair v. Bromley (1847), 2 Ph. 354; 8t. Auhyn v. Smart (ISQS), 3 
Ch. App. 640; SUicJc v. Parker (1886), 54 L. T. 212. 

(o) Oleather v. Twiedm (1884), 28 Ch. D. 340, G. A.; distinguished in 
Bhodes V. Moulee, [1895] 1 Ch. 236, C. A. 

(d) Oleather v. Twieden^ supra, per Bowen, L.J., at p. 360. 

(e) Blair v. Bromley, supra, followed in Moore v. Knight, [1801] 1 Ch. 
647 ; Harmam v. Johnson (1853), 2 £. & B. 61 ; Plumer v. Gregory (1874), 
L. R. 18 Eq. 621 ; Hughes v. Twisden (1886), 66 L. J. (CH.) 481 ; Eager v. 
Barnes (1862), 31 Beav. 679; Willet v. Chambers (1778), 2 Cowp. 814. 

«*(/) Mara Y. Browne, [1896] 1 Ch. 199v C. A. ; see, further, title Pabt- 
MEBraiP, Vol. XXII., p. 31. 

(g) Blyih y. Fladgate, Morgan v. Blyih, Smith v. Blyth, [1891] 1 Ch. 
387 ; Bae v. Meek (1889), 14 App. Cos. 558 ; Brinsden v. Wimams, [1984] 
3 Ch. 185. 

{h) See the text, infra. 

(t) See pp. 767 et seg., post, 

^ (k) The se^ applies as well to conveyancing matters which are oarricd 
out m the cmnsie of an action as to those carried through entirely out of 
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Act, 1881(a). PsovisioD iB made for two diatinot methods of Biec.i. 

remuneration, namely : — (1) under Sohedule I of the Order by an kmiumt 

ad valorem charge (b) upon all transaotions of purohase and sale, Fixed by 
mottles, and leases ; and (2) under Schedule II of the Order by Law. 
a series of separate charges for all the different items of work done. 

Schedule I applies in every case, unless the solicitor has elected to 
charge his client under Schedule 11. {e). The solicitor’s election is 
signified by notice, which, to be effective, must be in writing, and 
must be given before undertaking any business (d). It, therefore, 
the solicitor has done any preliminary work, such as, for instance, 
writing for particulars with regard to his client’s admission to 
copyhold land («), or preparing a draft agreement for sale or pur> 
chara of land(/), or conferring with the client as to a sale and as 
to title ig), it is too late for him to give notice of election, and he 
is bound by the scale. 

1260. In the case of sales^ purchases, and mortgages (A), a solicitor gales, 

purchases, 

court ; the only exception from the scope of the scale is other business 
not being conveyancing business {Stanford v. Roberts (1884), 26 Ch. D. 

155). As to the cases in which, by usage, the remuneration is payable, 
not by his client, but by the other party to the transaction in wnich the 
solicitor is employed, see titles Custom and Usages, Vol. X., pp. 283, 

284 ; Landlobd and Tenant, Vol. XVIII., pp. 402, 403 ; Mortgage, 

Vol. XXI., pp. 123, 124; Sale op Land, Vol. XXV., pp. 336, 434, 435. 

As to costs of a solicitor appointed guardian ad Utem, see title Infants 
AND Children, Vol. XVII., p. 144; as to the costs of compulsory sales 
under the Lands Clauses Acts, see title Compulsory Purchase of Land 
AND Compensation, Vol. VI., pp. 112 seq, 

(a) 44 & 46 Viet. c. 44, ss. 1 — 7 ; Pemuneration Order, 1882 (Stat. 

R. & 0. Rev., Vol. XI., Solicitor, England, p. 1; Yearly Practice of the 
Supreme Court, 1914, p. 1471). The order does not apply to a sale of laud 
out of the jurisdiction (Re Qreville's Settlemevit (1888), 40 Ch. D. 441). 

(h) This does not include disbursements, such as counsel’s fees, stamps, 
or travelling expenses (Remuneration Order, 18S2, clause 4). All drafts 
and copies made in the course of the business are the property of the 
client («6id., clause 3); see p. 740, ante. 

(o) Remuneration Order, 1882, clause 6; Re PeeVs (Sir Robert) Settled 
Sstates, [1910] 1 Ch. 389 (sale of estate in lots). But the whole of the 
business must have been done (Re Hickley and Steward (1885), 54 L. J. 

(CH.) 608) ; see p. 767, post The solicitor may elect though acting for 
a local authority (Re Evans (a Solicitor), [1905] 1 Ch. 290). 

(d) Remuneration Order, 1882, clause 6; Re Bridewell UospUal and 
Metropolitan Board of Works (ISS7), L. T. 165 (compulsory purchase). 

Sending in a bill of costs in the old form is not an election to charge 
by items (Fleming v. UardeastU (1885), 62 L. T. 851 ; and see Re Love, 

Hill V. Spurgeon (1889), 58 L. J. (cii.) 272). 

(e) Re Alien (1887), 34 Ch. D. 433. C. A. 

(/) Hester v. Hester (1887), 34 Ch. D. 607, C. A. 

(g) Re Metcalfe, Metcalfe v. Blmcowe (1887), 67 L. J. (CH.) 82, 

(h) Remuneration Order, 1882, clause 2 (a), Sched. I., Part. I. The 
scale applies to an equitable mortgage, even though it is not under seal 
and contains an agreement to execute a further legal mortga^, if the 

5 ork contemplated by the scale has been done by the solicitor (Re Baker, 

912] 2 Ch. 405). lliiB scale applies also to transfers of mortgage where 
title is investigated, unless the investigation is by the solicitor who investi- 

f ;ated the title of the oridnal mortgage or on any previous transfer 
Remuneration Order, 1882, Sohed. I., Part 1., r. 10); see note (tih 
p. 762, post A solicitor-mortgage, whether solely or jointly interested, 
may i^aige the same costs as if he had been acting for a dient, and 



8m. 1. is entitled to remuneration ad vaIorm(t) in respect of eaoh'i^el ihe . 
Amonnt followinc^ matters, namely : (1) for negotiating a sale or porchm of 
Ilzcd by projperty by private contract, or a mortgage, payable to the solkitors 
acting for both vendor and purchaser, and to the solicitor «aabing 
for the mortgagee (ft) ; (2) for conducting a sale of property by 
public auction (Z) ; (3) for deducing or investigating the title to free- 
hold, copyhold, or leasehold property, perusing (m), and completing 
the conveyance or mortgage, including the preparation of the con- 
tract or the conditions of sale (if any), or the mortgage, payable to 
the solicitors acting for both vendor and purchaser and to the 
solicitor acting for the mortgagee (n). If any other party joins in 


may add the costs to his security (Mortgagees Legal Costa Act, 1895 
(58 59 Viot. o. 25), ss. 2, 3 ; Eyre v. Wynn^aohengie, [1896] 1 Ch. 135, 
0. A.) ; see title Mortgage, Vol. XXI., pp. 124, 145, 158, 242, note (e). 
As to a solicitor paying off Ms client’s mortgage, see title Limitation of 
Actions, Vol. XIX., p. 160. The Mortgages Legal Costs Act, 1895 
(68 & 59 Viet. c. 26), is not retrospective {Day v. Kelland, [1900] 2 Ch. 
745, C. A. ; Cheese v. Keen (1907), 24 T. L. R. 138 ; Wellby v. Still, [1896] 
1 Ch. 524). As to the parties liable for the costs of sales and purchases, 
see title Sale of Land, Vol. XXV., pp. 336, 433 et seq. ; as to the persons 
liable for costs of mortgages, see titles Custom and Usages, Vol. X., 
p. 284; Mortgage, Vol. XXI., pp. 123, 124: as to the parties liable on 
transfers of mortgage, see title Custom and Usages, Vol. X., p. 284. 

(1) The amount of any incumbrances is to be included as part of the 
purchase-money, unless the mort^gee purchases (Komuneratioii Order, 
1882, Sched. I,, Part I., r. 9) ; BeeFortesoue v. Mercantile Bank of London, 
[1897] 2 Q. B. 2,36, C. A. ; Be GaUard, Ex parte Harris (1888), 21 Q. B. D. 
38 (bankrupt’s estate). The minimum fee is £5, or when the transaction 
is under £100, £3 (Remuneration Order, 1882, Sched. I., Part I , r. 8). 
On the sale of an estate by auction in lots, the sale of each lot is 
a separate transaction {Be Thomas, Evans v. ^ifflihs, [1900] 1 Ch. 454; 
Be Margetts, [1896] 2 Ch. 263 ; but see Cholditch v. Jones, [1806] 1 Ch. 42; 
aud compare Be Onward Building Society, Ex parte Watson, [1893] 1 Q. B. 
16). As to a resale of part before completion, see Be Bead, [1894] 3 Ch. 
238. The rule has reference only to sales, purchases, and mortgages {Be 
HeUard and Bewes, [1806] 2 Ch. 229). On the sale of the assets of a bank> 
rupt, the scale fee is chargeable, though the assets do not exceed £300, If 
there is a change of solicitors after an attempted sale, the taxation of, the 
costa of sale must be by item charges under r. 2 (c) (Re Deofn, Ward v. 
Holmes (1886), 32 Ch. D. 209; and see Be Smith, Pmeent <9 Co. (1890), 
44 Ch. D. 303; Be Martin {a Lunatic) *{ISS9), 41 Ch. D. 381,.C . A.; ^ 
Farfitt (1889), 23 Q. B. D. 40 ; and compare title Mortgage, pp, 231, 
317,318). 

(ft) The charge is £1 per bent, on the first £3,000, lOe. per oenti on each 
subsequent £100 up to £10,000, and 5e. per cent, for every subsequent £100 
up to £10090()Q (Itempneratioi^ Order* 1882, Sohed. I., Part I). 

(2) Where the property is sold, the charge is £1 per cent, on the first 

£1,000, lOe. per cent, on the second and third £1,000, 5s. per qent. 09 the 
next £7.000, and 2s. 6d.por cent, on each subsequent £100 up to £1.00,000; 
where the property ia not sold, one-half of each of the Uat-ment^oned 
percentages ia allowed to the vendor’s solicitor, based upon the reserve 
price (ibS.). ^ 

(m) I9 the case of perusal on behalf of parties having distinct interests 
the sdli^toT may charge £2 additional for each party after the .first 
(ibid., Sicbed. I., Part4-» T- 4). As to what constitutes invesl^ation^ 4e 
Ex parte Lgndon Corparqiwn (1887). 34 C3i. D. 452. Where severid bonses 
are moluded in one conveyance, but only one title is deduced* a fee 
charpd in respect otf each house [Be Simirrume* Co^aet,^ [10$8) 

(«i) l^echa^is £1 10s. cent. 09 the first £i,00o/£rl gee^eenWoo 





the otttmyiince or mortgage, his solioitor's remuae^atiOh is gb^^nedi Etov. 
by Sbjiedtile H, (o). Aiiwoit 

Where apon a conveyance of property a mortgage is 
prepay at the' same time and by the same solicitor, he, is entitled 
to charge only a proportion of the full charge for Westigating Saieacoom- 
title in addition to his full charges upon the purchase-money, ^ 
and his commission, if any, for negotiating (p) ; and where the 
same solicitor is concerned fot both mortgagor and mortgagee 
he is entitled to the full charges in respect of acting for the 
mortgagee, but only half additional in respect of acting for the 
mortgagor (g'). 

1262 . In the case of leases and agreements for leases at rack- Leases, 
rents the solicitor’s remuneration is regulated by the rent payable (r). 

The lessor’s solicitor is entitled to remuneration for preparing, 
settling and completing the lease and counterpart (s), and the 
lessee’s solicitor is entitled to remuneration for perusing the draft 
and completing (<). The scale includes remuneration for negotia- 
tions which lead up to and the preparation of the agreement which ” 
may precede an actual lease, and no charge can be made in addition 
in respect of this (u) ; but it does not include negotiations with 
persons other than the ultimate lessee (a). 


1263. In the case of conveyances in fee reserving a rentcharge, ConTeyanccB 

reserying 

rcn t)C b fiTffcfl 

the second and third £1,000, lOs. per cent, on the next £7,000, and building*^ * 
2«. d<Z. percent, on each subsequent £100 up to £100,000 (llemuneration leases ete. 
Order, 18S2, Schod. 1., Part I.). In the case of transfers of mortgages and 
further charges when the title has already been investigated by the same 
solicitor, the remuneration is governed by ibid., Sched. II. (ibid., Sobed. I., 

Part I., r. 10); see Aylesford (Bari) v. Pouleit (Bari), [1891] 1 Ch. 248, 

C. A. ; see also note (i), p. 761, ante, 

(o) Pemimeration Order, 1882, Sched. I., Part I., r. 5. 

( p) Namely, ou6-hal£ of the scale fee up to £5,000, and on any excess 
pne*quarter (%b%d„ Sched. II., Part 1., r. €); see Be Olascodvne v. Carlyle 
(1885), 52 L. T. 781 0. A. As to a solicitor advancing money to a client 
on mortgage, see Be Norrie [1902] 1 Oh. 741 ; note (q), p. 766, poet. 

(q) Bemuneration Order, 1882, Schod. 1., Part L, r. ~ 
suit, [1894] 3 Ch. 641. 

(r) Remuneration Order, 1882, Sohed. I., Part II., First Scale. 

(s) The scale of remuneration is at the rate of £7 1U«. per cent, where 
the rent does not exceed £100, with a minimum of £5 ; where the rent 
exceeds £100, but doee not exceed £600, £7 lOs. on the first and £2 10a. 
pe^ cent., on each subsequent £100, and where it exceeds £600, £7 10a, on 
the first £100, £2 10a. per cent on the next £400, and £1 per cent, on each 
sabsequent £100 (ibid-). The scale fee for the first £100 is a percents^, 
but after that sum it is only payable on each complete £100 of rent (Kc 
MeOarel (a Lwiatio), [1897] 1 Ch. 400, G. A.). The scale does not apply 
to a 8S|le carried out by way of underlease (Be Webb, SUU v. ?fs66, [1897] 1 
Ch. 144), or to renewals of leases under a covenant for renewal (Re BayfUt 


[1907Va Ch. 64), 
(t) The lessee 


(t) lessee’s solicitor’s remuneration is half the amount jMtyabie to 
theiesBPr’s solicitor (Remuneration Order, 1882, Sched. 1.; Part li.. First 
Sdido). 'I ' 

lu) Savers/ v. Enfield Local Roa9^,,[1893] A. C. 218^ Be Entanuel and 
3iwinQnd9(im% 38 Ch. .D, 40, C. A. ; Be Field (1886), .29 Ch* D. .&>$, 
C. A. 5 Be Horn and Francii, [1800] 2 Ch. 797, where the lease was gKanfisd 
in oonsideratfian ,of a premium as wcU as rent. v.l i , 

Xai.Se Afoffifi (a tmoiHe) (1888), 41 Oh. D. 38h C. A. ; As to the 
liability for costs on the grant of a lease, see title Landlqbp and 'fiSBANT, 
ToL XVIIL, pp. 492. 493. 
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building (6) and other long leases not at a rack-rent (e) (except 
mining leases) and agreements for the same (d) a different rate of 
remuneration is payable (e). The vendor’s or lessor’s solicitor is 
entitled to be remunerated for preparing, settling and completing 
the conveyance and duplicate and the lease and counterpart (/); 
and the purchaser's or lessee’s solicitor is entitled to be remunerated 
lor perusing the draft and completing (^). 

1264. As regards the registration of land and transactions in the 
Land Ilegistry (/i), special provision has been made for regulating 
the remuneration of solicitors (i). Fees are payable (1) on the con- 
version of a possessory or qualified title (j) into an absolute or good 
leasehold title, when the solicitor has acted for the applicant on the 
occasion of a transfer for value, or charge, or transfer for value of 
a charge (k) ; (2) on every completed transfer, charge, exchange or 

(5) A lease of a house fc" thirty -five years with a covenant to expend 
money in alterations is a “ building lease ** {Be Kilkenm Corporation, 
Ex parte Shortal, [1904] 1 I. R. 670); see also Be Hogan's Estate, [1894] 1 
I. B. 503. 

(c) A lease for 100 years in consideration of a money fine and an annual 
rental is a “ long lease not at a rack-rent ** {Ex parte Conolly to Sheridan 
and Bussell, [1900] 1 1. R. 1, C. A. ; but see J!e Bobson (1800), 45 Ch. D. 
71; Ex paHe Ferguson Co. to Buckley (1888), 21 L. R. Ir. 392). 

(d) Where an abstract is supjdied it is to bo separately charged for by 
item {Cholditch v. Jones, [1890] 1 Ch. 42 ; Be Mncgouan, Macgowan v. 
Murray, [1891] 1 Ch. 106, C. A. ; Be Withall, [1891] 3 Ch. 8, C. A.). 

(e) The reinuneralion is a fixed sum of £5 in respect of a rental not 
exceeding £6, be 1 ween £6 and £60, £6 plus 20 per cent, on any excess up 
to £60, and between £50 and £160, a further 10 per cent, on the excess 
beyond £60 and where the rent exceeds £150, a further 6 per cent, on any 
excess above that sum. Where the rent varies the remuneration is 
calculated on the largest amount (Remuneration Order, 1882, Sched. 1., 
Part II., Second Scale). In the case of a conveyance or lease partly in 
consideration of rent and partly in consideration of a payment, in addition 
to the remuneration on the rent there is payable a sum equal to the 
remuneration on a purchase at a price oqusd to such payment {ibid., 
Sched. I., Part II., r. 6). Fractions of £5 are counted as £6 {ibid., Sched. I., 
Part II., r. 6). 

(/) Ibid., Sched. I., Part II., Second Scale. In estimating the costs 
properly payable by the lessee to the lessor’s solicitor, the costs of the 
counterpart must be deducted from the scale fee when ascertained 
Negus, [1896] 1 Ch. 73). 

{g) The purchaser's or lessoa’s solicitor's remuneration is half the 
amount payable to the vendor's or lessor's solicitor (Remuneration 
Order, 1882, Sched. I., Part II., Second Scale). Where both parties are 
represented by the same solicitor the charges are to be half as much for 
the second party as for the^first {ibid., Sched. I., Part I., r. 2); where a 
mortgagee joins, h&B solicitor may ohorge £1 Is. {ibid., Sched. I., Part I., 
T. 3) ; and where any other joins, his solicitor may charge for work done 
{ibid,, Sohed. 1., Part I., r. 4). 

(A) See tiHe Real Pbofebtt and Chattels Real, Vol. XXIV., pp. 301 
etseq. 

. (t) Land Transfer Rules, 1903, 1907, 1908 (Stat.R. & 0. Rev., Vol. VII., 
Land (Registration) England, pp. 33 etseq. ; Stat. R. &. 0., 1907, p. 341 ; 
Stat. B. & 0. 1908, p. 436). The Bemnneration Order, 1882, exceptinff 
ibid,, Sohed. I., Part 1., applies where no special provision is made (Laid 
Transfer Buies, 1903, r. 336 (j)}, or when the solicitor so elects {ibid., 
r« 336 (1) ). The remuneration prescribed does not include disbnrsemeniw 
etc. {ikid; 336 (f)). 

(i) Except under the Land Transfer Bnles, 1903, it. 37, 43- 

(it) Lima l^ttOBf er Buies, 1 908, v. 336 (b). For the scale of remuuer atipilt 
BeeiW<l.,SoIu^. JI. 
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j^srtition of registered land or of a restored charge (Q. 
solicitor's right to a registration fee and to a fee for conducting 
a sale by auction is preserved (m). Where the solicitor acts both 
for mortgagor and mortgagee, he is entitled to receive his full 
charges from" the mortgagee in addition to a proportion of the 
ordinary charges payable by the mortgagor (n). 

The charges for registering a memorial of the conveyance in a 
register county are included in the scale charge (o). 

1266. Where the solicitor, by special exertion, carries through 
any business in an exceptionally short space of time, he- may 
be allowed additional remuneration according to the circum- 
stances (p). 

1266. Where Schedule I. of the Remuneration Order is inapplic- item charges, 
able, the solicitor is entitled to remuneration item by item for 
the work actually done in accordance with the provisions of 
Schedule II. (q). Schedule I. is inapplicable, (1) where the solicitor 
has elected against it (r) ; (2) where the business transacted falls 
outside its scope, such as, for instance, the sale or purchase of an* 


m 

9aoT. 1. 
Aaotmt 
Fixed by 
Law. 


(Z) Land Transfer Rules, 1903, r. 336 (o). As to the scale where no tiiJo 
outside the register is investigated, see Land Transfer Rules, 1903, 
Sched. II., Part II. ; where title outside the register is investigated, the 
Remuneration Order, 1882, except ibid., Sched. I., Part I., applies. In 
the caao of the transfer of registered freehold land wholly or partly in 
consideration of a rent, the remuneration is calculated on the value of the 
rent taken at twenty-five years’ purchase, provided that whore no title is 
invcBtigatod the remuneration must not exceed the charges of the solicitor 
of the grantee under the Remuneration Order, 1882, for perusal of the 
draft conveyance and for completion (Land Transfer Rules, 1908, 


r. 336(D)). 

(m) Laud Transfer Rules, 1903, r. 336 (e). ^ 

(n) Ibid., r. 336 (G). Whore the solicitor acts on behalf of several parties 
having distinct interests, he is entitled to an additional fee of £2 2a, for 
ea<^ party after the first (ibid^, r. 336 (u) ). 

(o) Orey v. Ourtioe, [1899] 1 Ch. 121, C. A. 

(p) Remuneration Order, 1882, clause 6. . ^ , 

(a) PorJeer v. Plenkliom, Newbould v. Bailward (1886), 14 App. Cas. 1 ; 

RaPeade, Sdlthouee v- Beade (1889), 33 Sol. Jo. 219 ; Stanford v. B^eris 
(1884), 26 Ch. D. 166, followed m Humphreys v. Jones (1885), 31 Ch. I>. 
30, C. A. The Remuneration Order, 1882, Sched. II.. provides for such 
sum as the taxing master may think proper being allowed for instructions ; 
2s, per folio for drawing ; 8d. per folio for ingrossing ; 4d. per folio for 
fair copying ; Is. per folio for perusing (this fee does not apply to perusal 
of abstracts of title, the fee being 6s. Sd, for every three brief sheets of 
eight foUoB (Be Parker (B, A.) (1886), 29 Ch. D. 199) ) ; 10s. in ordinary 
cases for attendances, with power to the taxing master to incieue or 
diminish it in extraordinary oases ; for drawing abstracts of titie 6s. 8a. 
per brief sheet of eight folios, and 3s. 4d. for fair copy per brief sheet; 
for journeys from home each day of seven hours £5 6s., and under seiwn 
lours 16s. per hour. The taxi^ piaster has power to mcrease or mmrnish 


objections (Be Mahon^ siM>ra). A second fair copy of abstract is not 
allowed except in special oiroumstances, as where counsel had d^^d 
copy laid b^re him with notes rendering it unfit to be submitted to the 
pusehaser (fiumeey r. Bumssy, Bas parte jRmeep (1866)# 21 Beav. 40)« 
^}Beep.76hanU. 
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Slot. 1. ewspmenli («)> or of property, other than freehold (t), copyhpW 9 r 
ibnoant leasehold^), though a loan obtained on the security of pax^V r^ftl 
Used by and partly personal property is within its scope (b) ; and (8) wWb^ 
thou^’ the business transacted falls within the scope of Schedule 1., 
the n^hole of the work covered by the scale charge has not been 
dqne, as, for instance, where the solicitor has not been required to 
investigate the title (c), or where a proposed sale proves abortive (d). 
In particular, a solicitor (e) is not entitled to a negotiation fee(-/), 
unless he actually conducts the negotiations (g)> He must arrange 
the Bole, purchase, or loan, the sum of money to be paid or 
advanced, and the terms and conditions of the contract (A) ; it is 
not sufficient for him merely to bring the parties into communica- 
tion (t) or to submit an offer to his client (A:). Similarly, where pro- 
perty is sold by auction, the solicitor is not entitled to the con- 
ducting fee under the scale (Z), if commission is paid direct by the 
client to the auctioneer (m) or if the sale is not in fact conducted 
by the 8olicitor(w). The solicitor must necessarily employ an 
auctioneer to lake the bids (o) ; if, however, he allows the auctioneer 


(«) He Sanders" Settlement, [1896] 1 Ch. 480, C. A. ; Be Stewart (1889), 
41 Ch. D. 494. 

* (/) “Freehold** includes an advowson (JBe Larnahaw-Wall, [1S94] 3 Ch. 

166), but not land situate out of England (Be Grevtlle's Settlement (1888), 
40 Ch. D. 441). 

(a) See Be Coe (1804), 38 Sol. Jo. 421; and see title Copyholds, 
VoJ. VIII.. p. 64. 

(b) Be Furber, [1898] 2 Ch. 538. As to a soHoitor-mortgagee. see Be 

(1887), 19 Q. H. 1). 1. 

(c) Be Lacey <& Son (1883), 26 Ch. D. 301, C. A. ; Be Keeping and Oloag 
'1888), 68 L. T. 679 ; Be Jlarris, Powell and Ooodale (1887), 56 L. T. 477 ; 
Wellhy V. Still, [1894] 3 Oh. 641 ; Be Webster and Jones" Contract, [1902] 
2 Ch. 551, C- A. ; Ex parte Ferguson Co. to Buckley (1888), 21 L. B, Ir. 
392 ; compare Be Secretary of State for War and Denne (1884), 33 W. K. 
120 ; Lomas v. Joseph (1909), 53 Sol. Jo. 271 (lease). 

(d) Be Stead, Smtth v. Stead, [1913] 1 Ch. 240; compare Be Bircham 
dt Co. (1895), 11 T. L. R. 547, C. A. (trust deed to secure debentures). 
If an abortive sale is afterwards followed by a completed sale, the 
Kemuneration Order, 1882, Sched. 1., Fart I., applies (Be Stead, SmUh v. 
Stead, snpra). 

(s) The principles under discussion have no application to the ease where 
the solicitor acts, not as solicitor, but^as scrivener (QradweXl v. Aiiehi8o:n 
(1893), 10 T. L. B. 20) ; compare p. 759, ante, 

(f) Be Pybus (1887), 35 Ch. D. 568 ; see p. 762, ante. 

(^) Be Aeade, SdUhouse^v, Beade <1889), 33 Sol. Jo. 219 ; Be WtihaU, 
[1891] 3 Ch. 8, C. A. r Ee WeddaU (1884), 29 Sol. Jo. 85. A Bolidtor- 
mortgagee may charge the negotiation fee, although he hizns^f advsMices 
the money in queslion (Bs Norrie, [1902] 1 Ch. 741). 

(A) Be Maogowan, Maeqowan v. Murray, [1891] 1 Ch. 106, C. A. 

(i) Be Eky (1887), 37 Ch. D. 40. 

(k) Be Beade, SaUkouse v. Beade, supra. 

See p. 762, ante. 

• (m) Remuneration Order, 1882, Sched- X., Part I., r. 11 ; Be Bomain, 
[1^1 1 Ch. 702 ; Be Peace and ElUsd^lSBl), 35 W. R. 61 ; Prielsmd v. 
MemifiM, [18941 3 Ch. 100 C. A. 

(n) Me Wilton (a zimaUo) (18d6), 29 Ch. D. 790, C, A., explained in Me 
Merehant 'Taf/lori' (7o^l885), SO Ch. D. 28, 87, C. A., and followed in Wopi 
T. Ocineri (1880), 34 W. B. 732 1 M» Syket, 8yhu r. Syktt (1887), 60 L.'J. 
(CH.) 288 ; 'M^Mai^icner (a Sotietlor) (1887), 80 Gb. D. 698 ; Bnrd f. BtM 
tlSS^ AOCb^ D. 628i ' ' . ' ' ' . ’ 

(•} 'Ba BNIm (a Liituiiie), nprat OheJJSitA '^onei, 1, 



PaBT V. — RBBnTKSAAlXO^ oy SoUCSTORS: Oosn. 


■m- 


to dcji move(p), or if he employB a surveyor to ^vide up Baor.i. 

party into lots(g), the scale hecomes inapplicahle» aUd the'epUeitby j^ount 

18 entitled to remuneration under Schedule 11^ fot such part of 
the work as is actually done by himself, such as, for inst^hce, 
preparing advertisements (r). 


Stjb-Sect. d.^Contentioui Jfu$ines$^ 


1267. In appeals to the House of Lords the House has an House of 
inherent jurisdiction as the highest Court of Appeal to award 

costs (s), and such costs are intended as an indemnity (a). The 
amount to be paid by the party ordered to pay costs must be ascer- 
tained by the taxing officer of the House of Lords, and by him 
certified to the Clerk of the Parliaments or Clark Assistant, after 
which payment from the person liable to pay may be demanded ; if 
such person has made a deposit of ^200 on entering his appeal, 
regard must be had to such deposit (^). The amount of costs 
allowable by the taxing officer is fixed by a scale (c), which is always 
adopted and acted upon in such taxation (d). 

1268. In the Privy Council costs are allowed to a successful priry 
appellant (e), which costs are taxed by the registrar to the Judiciaf CouDcil. 
Committee and allowed on a fixed scale (/). 


1269. In the Supreme Court (ff) the amount of costs to which a 

ip) Be Wilson {a Jjunntic) (1886), 29 Cb. D. 790, (?. A., as explained in 
Re Merchant Taylors' Go. (1885), 30 (^h. D. 28, 37, C. A. 

(q) Be Wilson (a FAinatic), supra; Wood v. Calvert (1886), 34 VV R. 
732. 

(r) Be Peace and Ellis (1887), 35 W. R. 61; Be Syhes, Sykes v. Sykes 
(1887), 56 L J. (oil ) 238; Be Faulkner (a Solicitor) (1887), 36 Ch. D. 666. 

(«) West Ham Union Guardians v. St. Matthew, Bethnal Green {Church^ 
wardens etc.), [1896] A. C, 477, per Lord Macjstaghten, at p. 489. 

(n) Bowes V. Shand (1877), 2 Ai>p. Cas. 456, per Lord Blaokbubn; at 
p. 485. 

(6) Standing Orders of the House of Lords (Judicial Business) (Yearly 
Praotioe of the Supreme Court, 1914, pp. 1827 ei seq.). No. 10. 

(c) In pauper cases in the House the foes of the House and counsers 
fees are disallowed, and the solicitor is allowed three eighths of the charges 
in Dives ” appeals to cover his office expenses, including clerks etc., in 
addition to his costs out of pocket (Standing Orders of the House of Lords 
(Judicial Business), Appendix £, Directions as to Pauper Costs, when 
a^v arded )■ 

(d) Johnson s Bills of Costs, 1897, p. 670 (the revised scale is sold at 
the House of Lords Office in print, the revision being to the 12th December, 
1893). 

(e) Order in Council of the 13th June, 1853 (Stat. R. dr O. Rev. Vol. VI., 
Judicial Committee, p. 1). 

(f) Order in Council of the 11th August, 1842, Schedule of Fees ; Safford 

alia Wheeler’s Privy Council Practice, 1901, p. 144. » r- 

(^) Where the jurisdiction of any court is transferred < td' i^e 'High 
Court, tnles as to costs prevailing in such court arc given effiSKst to fn the 
High Court, but the taxing masters of the High Court may revise 
allowanoe of fees so as to assimilate them to those there rafing and make 

S ie pmotiee uniform (R. S. 0., Ord. 65, r.'27 (97)). This means that tho 
d r^es of the Court of Chancery remain in force except in so far as 
they are altered by new rules {Smith v. Dcty (1881), 16 Ch. D. 726 f Prtogle 
V. Gloaq (1870), 10 Ch. D, 676 ; Newhiagim^hy-the-Sea Gas €o. v. Arwi- 
Utond (1879), 13 Ch, D. 810, C. A. ,* Thomas v. PaUn (1882), 21 Ch: D. 
390' C^ A. ; Mdrfison V. Weevrimg {1S79), 11 €h. D. 20d). As to the extent 
to mdek l^ese regulatioits may go in fettering the discretion given by 
R. S. C., Ord. 66, r. 27, see Masters* Praotioe Notes, 1§03 ; E4 Brmen, 


Supreme 

Court. 
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solicitor is entitled is ascertained by taxation (h), the master being 
bound by the scales contained in'the Buies of the Supreme Oourtr 
1688, Appendix N (t). There are two scales of costs, the higher 
scale and the lower scale. Costs are payable, as a general rule, on 
the lower scale (j); but costs on the higher scale may be ordered 
on special grounds {k) arising out of the nature (I) and import- 
ance (w), or the difficulty (w), or the urgency (o) of the case(p). 
In respect of work and labour properlj" done, which is not specifically 
provided for, the same or similar fees may be allowed as formerly ( 9 ). 

Notwithstanding the scales, however, the taxing master has a 
very wide discretion in all matters of costs (r). He may allow all 
such costs, charges, and expenses as appear to him to have been 


Tathcm v. Ermen, [1903] 2 Ch. 156. As to costs in the Court of Appeal, 
see title Practice and Procedure, Yol. XXllI., p. 207 ; aa to costs in 
the county court, see title County Courts, Yol. YllX., pp. 578 et aeq. ; 
and compare title Mayor’s Court, London, Yol. XX., p. 297. 

(7i) As to the taxation of costa, see pp. 780 et seg., poet 

(<) Compare title Practice and Procedure, Yol. XXllI., pp. 176 
et aeq. As to when a fixed sum is allowed for cosU, see note (j), p. 799, 
post It is outside the scope of this work to enumerate in detaii the 
particular items mentioned in R. S. C., Appendix N, or td sot out the 
sums allowed under either scale in respect of each item. For such 
matters reference should bo made to the Y(‘arly Praetico of th<> Supreme 
Court. As to costs in divorce, see title- Husband and Wife, Yol. XYI., 
pp. 547 et seq., and as to costs relating to an application for an injunction, 
see title Injunction, Yol XYIl., pp. 287 et seq. ; and compare title 
Patents and Inventions, Yol. XXIl., pp. 225 et seq. ; as to the scale of 
costs applicable in lunacy proceedings, sec title Lunatics and Persons 
OF Unsound Mind, Yol. XlX., p. 461 ; and as to the costs of an action 
relating to appointed and unappointed funds, see title Powers, Yol . XXllI., 
pp. 45, 46. 

(f) II. S. C., Ord. 66, r. 8. 

(k) The same principles apply to the awarding of costs on the higher 
scale as between solicitor and client {ibid., r. 10). As to when a soheitbr 
may be ordered to i)ay costs, see pp. 832 et aeq., 'jpyst. The Court of 
Appeal does not interfere unless the judge, in exercising his discretion, 
has acted on a wrong principle or has made a manifest slip iUe Terrell 
(1882). 22Ch. D. 473, C. A.). 

(Z) The Eobin, [1892] P. 95; MoaeUy v. Victoria Eubber Oo, (1887), 57 
L. T. 142. 


(m) TuHonY. Turton (1889), 42 Ch. D. 128, 149, C. A,; Eivingtonv, 
Garden, [1001] 1 Ch. 661, discussing Davies v. Davies (1887), 36 Ch. D. 
359, C. A. ; Ee Leeuw, Ecin v. W^rathall {ISQ2), 93 L. T. Jo. 333; Marriott 
V. CohbeU (1894). 38 Sol. Jo. 620. 

(n) Fraser v. Province of Brescia Steam Tramways Co. (1887), 66 L. T. 
771 ; Qadd and Mason v. Manchester Corporation (1892), 9 R. P. C. 616, 
C. A. ; A^-Q. V. Edwards, [1891] 1 Ch. 104; WilliamBon v. North Stafford* 
shire Eail. Co. (1886), 32 Chf. D. 399, C. A. ; Paine v. Chisholm, [1891] 1 
Q. B. 531, C. A. 

(o) Assets Development Co., Lid. v. Close Brothers Co., [1900] 2 Ch. 717. 

{p) R. S. C., Ord. 66, r. 9. 

(g) Ibid.,r. 27 (30); Harrison v. Leutner (1881), 16 Ch. D. 569; Be 
Bowse, Strathmore (Earl) v. Vane, [1900J 2 Ch. 261. As to the liability 
of a retired partner of a client firm, se^ title Partnership, Yol. XXII., 
pp. 37, 38, 76 ; and see, further, as to payment of costs of a partnership 
action, ibid., p. 91. • 


1902} 2 K. B. 184, 
iter Corporation v* 


(r) Molver df Co., Ltd. v. Tate Steamers, Ltd,, 

C. A. ; Ee Ermen, Talham v. Ermen, supra; Mem .. 

Sugden, Gresham Life Assurance Society v. Bishop, [1903] 2 K. B. 171, 
C. A. ; SUwpsi <2 Co. V. Weber (1903), 89 L. T. 669 ; Cavendish v. StruU, 
[1904] 1 Ch. 624. As to the discretion of the court as to costs of aa 
action for partition, see title Partition, Yol. XXI., pp. ^54 et seq., 864 . 
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necessary or proper for the attainment of justice (s) or for detepding 
the righte of any party (t) ; and for this purpose he may, in JMtomiit 

of any item, allow a sum in excess of the limit fixra by either 
scale (a). On the other hand, if the taxing master comes to the 
conclusion that any part of the coats has been incurred or increased 
by over-caution, negligence, or mistake, he may disallow them 
against an adverse party (a), although they may be properly allow- 
able against the solicitor’s own client (b). When the solicitor has 
done work for which no fee is provid^ by the scales, the taxing 
master may allow a fee, if he is of opinion that the work in question, 
having regard to the circumstances, was reasonable and proper (c), 
and if a fee was payable therefor by the former practice (d). 

1270. In bankruptcy all costs allowed must, before they can be Bankruptcy 
passed in a trustee’s accounts, be taxed by the prescribed officer (e). 

The items which are allowable for costs are fixed by scale, and 
depend upon (1) whether the case is a summary one, that is to say. 


(«) Bartlett v. Biggina, [1901] 2 K. B. 230, C. A., approving Delaroque v. 
S. S, Oxenholme <& Co., [1883] W. N. 227, and disapproving Midley v. Sutton 
(1863), 1 H. & (*. 741; Be Burroughs, Wellcome Co^'s Trade Marks* 
(1904), 22 K. P. C. 164. 

{t) K. S. 0., Ord. 66, r. 27 (29). 

(m) Mclver ds Go., Ltd, v. Tate Steamers, Ltd., [1902] 2 K. B. 184, C. A; 
Be Ermen, Tathamv. Ermen, [1903] 2 Ch. 156. Tho taxing master cannot 
cut down tho sum allowed 'by tho scale (Price v. Clinton, [1906] 2 Oh. 487 ; 
Walker v. Provincial Homes Investment Co. (1910), 101 L. T. 871, C. A.). 

(a) As to party and party costs, sco Bichardson v. Bichardson, [1805] 
P. 346, C. A. ; Carson v. Pickersgill db Sons (1885), 14 Q. B. D. 859, C. A. ; 
Picasso V. Mary'port Harbour Trustees, [1884] W. N. 86; Smith y. Buller 
(1875), L. B. 19 £q. 473. As to disallowing costs on account of 
misconduct on tho part of the solicitor, see pp. 795, 800, post; compare 
titles Husband and Wife, Vol. XVI:, p. 649; Injunction, Vol. XVII., 
p. 296. 

(b) K. S. C., Ord. 66, r. 27 (29); Oeen v. Herring, [1906] 1 K. B. 162, 
C. A. (costs of joining unnecessary parties disallowed) ; Simmons v. Storer 
(1880), 14 Oh. D. 154 (if the master thinks the costs were improperly 
incurred ho must disallow them); Be Wright, Crossley dt Co. (1002), 86 
L. T. 280, C. A.; see Boswell v. Goaks (1887), 36 Ch. D. 444, C. A. As 
against the client, unusual expenses will bo disallowed, if incurred without 
his authority (Be Harrison (1886), 33 Ch. D. 52, C. A. ; Be Blyth and 
Fanshawe (1882), 10 Q. B. D. 207, C. A.; distinguished in Be Bowhy 
(1886), 30 Sol. Jo. 567 ; Be Evans, Ex parte Brown n887), 35 W. B. 546) ; 
compare title Practice and Procedure, Vol. XXllI., p. 184. 

(o) Harrison v. Leul/ner (1881), 16 Ch, D. 669, C. A. 

(d) B. S. C., Ord. 65, r. 27 (30) ; Be Bowes, Strathmore (Earl) v. Vane, 
[1900] 2 Ch. 251 (costs of translations of documents made in the solicitor's 
office) ; Be de Bosaz, Bymer v. de Bosaz (1883), 24 Ch. D. 684 (charges 
for perusal of lengthy exhibits) ; see also Masters' Practice Notes, 1902 
(Yearly Practice of the Supreme Court, 1914, pp. 2147 ei seg.). As to 
elements to be taken into consideration by the taxing nuw^r when 
exercising his discretion, see B. S. 0., Ord. 65, r. 27 (38a); Be Johnston, 
Mills V. Johmston, [1904] 1 Ch. 132. 

(e) Namely, the bankruptcy taxing master in the High Court and the 
re^trar in the county court, whd must tax them in person (Bankruptcy 
Act, 1883 (46 & 47 Viet. o. 62), s. 73 (4) ). When the trustee or solicitor 
isguilty of misconduct, the court may refuse to allow the solicitor's costs 
to be paid out of the estate notwithstanding taxation (Be PooU/y, Ex 
parte Harper (1882), 20 Ch. D. 685, C. A;). As to the costs of solicitor 
employed by a trustee in bankruptcy, see title Bankrpptct ANP 
Insoevenct, Vol. II., pp. 107, note (1), 127, note (d). 
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whbther'fbid' aasete have been certified aa not likely to red!iie;filOO| 
(2) whetib«r they are likely not to r^liae £800 (/) ; and (8)'lkhetfier 
they ard likely to realiae more than'^SOO (g). ‘ ‘ 

Sect. '2. — Special AgrdeminU Fixi/ng Amomi. 

Sub-Sect. 1 . — In General, 

1271. The validity of a special agreement between a solicitor and 
his client as to the terms on which &e solicitor’s business is to be 
done depends, so far as the solicitor is concerned, upon two statutes, 
namely, the Attorneys and Solicitors Act, 1870 (A), relating to 
contentious business (i), and the Solicitors Remuneration Act, 
1881 (ft), relating to non -contentious business (Z). Such an agree- 
ment was not necessarily unenforceable before 1870 (m), though 
the court would have viewed it with great jealousy and would 
have been slow to enforce it, where it was favourable to the solicitor, 
unless satisfied that it had been made in circumstances precluding 
any suspicion of undue influence (n). Where, on the other hand, 
the special agreement was favourable to the client, the difficulty 
did not arise, and the court would enforce the agreement against 
the solicitor (o). 

A special agreement being thus in the hands of the solicitor an 
agreement of imperfect validity, the object of the statutes was to 
relieve the solicitor from his disability, and to prescribe the terms 
on which such agreements should in future be held valid (p). 
Unless such terms are complied with the solicitor cannot avail 
himself of the benefits and privileges conferred by the statutes {q). 


(j) Where the estate is estimated to realise less then £300, costs are to be 
taxed on the lower scale, but if afterwards the estate reaUses more than 
that sum they may be retaxed (Bankruptcy Rules, rr. 112, 112a, 112b). 

(o) Ibid., Appendix, Part II. As to details of allowances relating to 
di&rent classes of work, both contentious and non-contentious, see General 
Regulations {ibid.. Appendix, Part II. (vit.) } at the end of the scales of 
costs. As to costs of a solicitor- trustee, see also title Bankrutict 
Insolvency, Vol. II., p. 127, and as to the court's discretion to allow 
solicitor and client costs, see ibid., p. 321, note (e ) ; as to costs of applica- 
tion for commitment, see ibid., p. 344, note (c). 

(h) 33 & 34 Viet. 6. 28, ss. 

(t) See pp 771 ei aeq., post. 

{Jc) 44 & 45 Viet. 0. 44, s. 8. 

(Z) See pp. 773 ei aeq., post, 

(m) Otora v. Joaeph, [1907] 2 K. B. 369, C. A., per Fletcher Moul- 
ton, L.J., at p. 370 ; Gun^ry y. Salmbu^, [1010] 1 K, B/645, C. A., per 
Fletcher Moulton, L.J., at p. 650. Pot examples, s^ Ee Whiteombe 
(1844), 8 Beav. 140; Stedman v. GoUett (1854), 17 Beav, 608 ; Searih v. 
BuHand (1866), L. R.,1 C. P. 642. 

(n) Clare v. Joseph, supra, pit Fletcher Moulton, L. J., at p, 376 ; see 
^Saunderaon v. Glass (1742), 2 Atk. 296 Ee lnde (1855), 21 Beav. 275. 

(oi CUvre v. Joa^h^ supra, per Flet^cher Moulton, L. J., at p. 376 ; 
geo CMina v. BroOJe (1859), 4 fi. N.,270 ; Turner v. 7sfmafit‘(1846), 10 
.Jur. 429^ n. ; JIfoon V. Fall (1864), 17 G. B. (n. s.) 700 ; TahnmY^ S^tn 
(1827), I'Man. & Ry. (K. b.) 228 ; Morgans, Taylor (1859), 5 0, B. (Ur 6.) 
653. - 

ip) CZa»^r.v, JoaepJk; supra -,* Oundry v. Saiusburu; suprd:- Ee Jaries* 
[1896] rOh.‘ 222, C. aI , . 

(g) OUnrenJfosephi aupra^ • ^ ' 
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Tfas clian^ however, who sets up a special agre^nnSQli is 
to that it has htlian made in aocordan^id witn^ the atiratorj 
terms, since his agreement is valid at common law (md he dcM hot 
redUire any assistance from the statutes (r) ; if, however, he nlalma 
a oenefit given bv the statutes, he must comply with thehr 
tonus («}. 

SuB-S£CT. 2. — Under the Mtorneye and tSoftettors Act, 1870- 

1272. A solicitor may make a special agreement with his client Form of 
as to the costs of contentious matters under the Attorneys and 
Solicitors Act, 1870 (0> To bind the client (a) the agreement must 

be in writing (^), signed (c) by him (d). It may be contained in a 
letter (e) or any other document (/), provided that all the terms of 
the agreement appear therein (g) and the intention of the parties 
is clearly shown (h). Writing is not, however, necessary to bind 
the solicitor, since the client’s right to enforce a special agreement 
depends, not on the statute, but on common law(t). Thus, a 
verbal agreement to charge the client nothing for coats binds the 
solicitor (k) and precludes him from recovering anything for costs 
either from the client (Z) or from the opposite party (m). * 

1273. The special agreement may relate to any contentious Scope of 
business, whether past or future, and may deal with the whole or agreement 


Wtot.s, 



(r) Clare v Joseph, [1907] 2 KB. 369. i\ A 
(«) Ibid 

(t) 33 & 34 Virt c 28. s 4 Any such agreement is exempt from stamp 
duty, and no signed bill need be delivered {tbtd., s. 16). 

(a^ Snob an agreement is valid, notwithstanding the chent’s subsequent 
bankruptcy ; and money paid to the sobcitor without notice of an act of 
bankruptcy may be letained, though the work is not done till afterwards 
{Ee Charlwood, Ex j}arte Mahterh, [1894] 1 Q B. 643. 0. A. ; Be Sinclair, 
Ex parte Bayne (1885). 15 Q B D 616 , contrast Be Beyia and Craig, Ex 
parte Tooper (1894). 38 Sol. Jo 327, Be VolhM, Ex parie Minor, [1893] 

1 Q. B. 175 ; and compare Attorneys and Solicitors Act, 1870 (33 S& 34 
Viot. o. 28), 8. 12). 

(5) Attorneys and Sohcitors Act, 1870 (33 & 34 Viet. c. 28), s 4. 

(o) As to the place of the s^nature, see Ewine v. Moare, [1892] 1 Q. B. 
593 ; and compare Be Frape, Ex parte Perrett, [1893] 2 Ch. 284. 291. C. A. 

(d) Be Thor^eon, Ex parte Baylxs, [1894] 1 Q. B. 402, disapmoviiig 
on this point Jae Levota, Ex parte Muwro (1876), 1 Q. B. D. 724 ; Bake t. 
Frenoh (Wo. 2), [1907] 2 Ch. 216 ; compare Be Jones, [1896] 1 Ch. 222, 
C. A., where no objection was raised to the agreement on this ground ; 
see, contra. Be Baven, Ex parte P%tt (1881), 46 17, T. 742. 

(s) Powhfex'v. Fermhatn (1892), 5 R 149; compare Be Pahner (IB90), 
46 Ch. D. 201, C. A. 

{/) Ee Thompson, Ex parte BayUs, svpra. 

(0) V. Newton, [1913] 1 K. B. 249, C. A. ; compare Be Bo/ylu, [1896] 

2 Oh. 107, C. A. 

(A) PonUfex v. Famham, supra ; Ee Van Laun, Ex parts PaftUtto, [1907] 
1 K. B. ISA 

(1) See the text, supra, 

(h) Clare v. Joseph, supra; Gutsdry v. Sadnshury, [IvlO] 1 K. B. 645, 
C A.; Jennings v. Johnson ^873), L. R. 8 O. P. 426 ; Ibberson v. Neck 
(1886^2 T,L.TB. 427, 

ij) He IB not entitled to recover even out-of-pocket expenses (Turnef v. 
ToMumt (1846)> 10 Jnr. 420, n.), unless the agreement lain to charge 
only out-of-poeket expenses {Jones t. Beads (1836), 0 Ddwi. 

(4a> SFtMidvy V* Samsbwry, supra. 


txifr* y A t Mfinjg 
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saoi.i part of the costs (n), and their amount or manner of payment (o). 
iSpeeial. The remuneration nnder the agreement may be greater oc less 
Agreements than that which would have been payable in the absence of any 
Flzlng agreement (p) ; but the solicitor has no farther claim beyond the 

Amonnt terms of the agreement in respect of matters covered thereby (g). 

The solicitor cannot, by his agreement, contract out of liabilify for 
negligence (r), nor must the agreement be champertous («). 

AUoiranoa 1274. No remuneration under the agreement is to be received (t) 
^^'*8 by the solicitor until the agreement has been examined and allow^ 

' by a taxing master (»)• If the taxing master is of opinion that it is 

not fair and reasonable (a), as, for instance, where the agreed sum 
is in addition to the ordinary remuneration (h), or where, in the 
circumstances, it is excessive (e), he may require the opinion of the 
court to be taken (d); and the court may reduce the amount 
payable, or order the agreement to be cancelled and the costs to 
be taxed as if no such agreement had been made (e). 

(n) Compare Machendrick v. National Union of Dock Labourers (1911), 
48 8c. L. B. 17, vrhcro the agreement was hold to cover not only charges 
and disbursements, but also the Edinbingh agent's account. 

(o) Attorneys and Solicitors Act, 1870 (33 & 34 Viet. c. 28), s. 4 ; Bs 
BueseU, Son amd Scott (1885), 30 Ch. D. 114, per Kay, J., at p. 116. 
Apparently the amount must not bo paid by a commission or porcentago 
on the amount recovered, as this would make the agreement champertous 
{Be Attorneys and Solicitors Act, 1870 (1875), 1 Ch. D. 613^ per Jessel, M.K., 
at p. 575) ; and see Hilton v. Woods (1867), L. H. 4 Eq. 432 ; Knight v. 
Bowyer (1858), 5 Do G. & Sm. 421, C. A. ; Be HoqgarVs Settlement (1912), 
56 Sol. Jo. 415 (where the agreement in question was held not to be 
champertous) ; see also title Action, Yol. 1., pp. 53 et seq. 

(p) Attorneys and Solicitors Act, 1870 (33 & 34 Viet. o. 28), a. 4. 

(q) Ibid., s. 6. 

(r) Ibid., 8. 7. 

(») Ibid., B. 11 ; see Pinee v. Beattie (1863), D Jur. (x. s.) 1119 ; Be 
Attorneys and Solicitors Act, 1870, supra; Strange v. Brennan (1846), 2 
Coop. temp. Cott. 1 ; Earle v. Jlopwooa (1861), 9 C. B. (x, s.) 566 ; OreU v. 
Levy (1864), 16 C. B. (n. s.) 73 (where the .og^ment was made in France 
and was v^d by French law). As to champerty generally, see title 
Action, Yol. I., pp. 53 et seq. 

(() This provision does not apply where the agreement relates to pay- 
ments whi^ have already been made (Be Thompson, Ex parte Baulis, 
[1894] 1 Q. B. 462). But thd taking of a bill of exchange, which is 
dishonoured, for an agreed sum, is not sufficient {Bay v. Newton, [1913] 
1 K. B. 249, C. A.). 

(ti) Attorneys and Solicitors Act, 1870 (33 & 34 Yict. c. 28), s. 4; see 
idso ibid.; B. 11, relating to aj^roements by guardians, trustees and com- 
mittees. With thbse exceptions special agreements are exempt from 
taxation {ibid., a. 15). The court will not, on taxation, determine 
whether a special agi^ment exists, and how the agreed costs and charges 
are to be paid {Be Ithodes (1844), 8 Beav. 224; Be Beale (1849), 11 Beav. 
600; Be Thompson (1845), 8 Beav. 237). 

* (a) As to the meaning of ** fair and reasonable,’* see Be Owen, Ex parte 
Payton (1885), 62 L. T. 628 ; Be Stuartf Ex parte Caithcart, [1893] 2 Q. B. 
201, G. A. 

(b) Be Montayu, Seott and Baker, [1889] W, N. 40. * 

(c) Meams v. Knmp (1889), 37 W. R. 585. 

(4) The opinion ot we oouxt cannot be taken before the amount agreed 
cn is payable (Be AUomeys and Solioiiore Act, 1870, eupra). 

(e) Attomm and Scdicitors Act, 1870 (33 Se 34 Viotr c. 28), 4 ; Bedm 

▼. Bimeh llSh. (10071 2 Ch. 216. 
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1275. No action can be brought upon the agreement (/}; bat all iSaor.s. 

questionB relating to its validity, effect, or enforcement are to be Special 

raised summarily by application to the court (g). On such applies* Agreements 
tion the court may, if it is of opinion that the agreement is fair 

and reasonable, enforce it; otherwise it may set the agreement Aaaowrt. 
aside and order the costs to be taxed as if such agreement had Enforoement 
not been made(/t). In special circumstances the court has also of agreement, 
power to reopen the agreement after payment, provided that the 
client makes application within twelve months after payment («). 

1276. If the solicitor dies or becomes incapable of acting before Quant%m 
the completion of the work to which the agreement refers, the 

court may, on the application of any party to the agreement or his 
personal representative, deal with the agreement so far as it has 
been acted upon ; if the court thinks the agreement fair and 
reasonable, it may direct the taxing master to ascertain the value 
of the^ work done thereunder (k). The same principle applies when 
the client changes his solicitor before the completion of the work. 

In this case the court may direct the taxing master to have regard 
to the circumstances in which the change of solicitors has taken* 
place ; and the solicitor is not entitled to be paid the full amount 
agreed unless it appears that there were no reasonable grounds for 
th^e change (Q. 

1277. The existence of a special agreement does not affect the Position of 
position of third persons as regards costs recoverable from or third puions. 
payable to the client, except that the client cannot recover as costs 

from any other person more than the amount payable by him to 
his own solicitor under the agreement (m). If therefore the solicitor 
has agreed to charge his client no costs, no costs can be awarded to 
the client (n). 

Sub-Sect. 3. — Und^ the Solicitora Remuneration Act, 1881. 

1278. As regards non^contentious business (o), a solicitor may Form of 

agreement. 

if) But the solicitor may sue the client for failure to employ him under 
the agreement {Bees v. Williams (1876), L. R. 10 Exch. 200). 

ig) As to what court has jurisdiction, see Attorneys and Solicitors Act, 

1870 (33 & 34 Viet. o. 28), s. 8 ; title County Courts, Vol. VIII., p. 686 ; 
and see Be Jones, [1806] 1 Ch. 222, C. A., where it was hdd, as regards an 
aj^ement relating to business at a police court or quarter sessions, that 
the juris^ction was in the High Court. In the Kmg’s Bench Division 
the application is by a summons in chambers {Be Thomas, [1893] 1 Q. B. 

670). 

(A) Attorneys and Solicitors Act, 1870 (33 & 34 Viet. o. 28), s. 9. The 
court may do tuis although the taxing master has allowed the agreement 
(Be SlUMrt, Ex parte Cathcart^ [1893] 2 Q. B. 201, C. A.). 

(i) Attorneys and Solioitors Act, 1870 (33 & 34 Viet. o. 28), s. 10. 

{h) Ibid., B. 13. 

(l) Ibid., 8. 14. 

(m) Ibid., 8. 6 ; Be Owen, Ex parte Payton (1886), 52 L. T. 628. The 
Asition is different when the solicitor is the salaried servant of the client 
(Henderson v. Merthyr Tydfil Urban Oounoa, [1900] 1 Q. B. 434). 

(n) Qundry v. Sainshury, [1910] 1 K. B. 646, C. A. 

(a) This is defined as businesB connected with sales, purchases, leases, 

Dor^oges, settlements and other matters of conv^anoing, and other 
bwiiiefi not b^og hnmem in any aetion os traosaetea iu any eouit or IB 


r 

1 





fiaof'S- make as to J^s reiuanera<»on m!idaK.,,tha 

llpeolal Solicitors' Bemuaeration Act, 1881 (2)). The agreement ipi^ ke 
.A^eemSnts in writing (y), signed by' the person to be bound thereby (/) ^ 
J^*?5** ,hia agent in that behalf (»). 

Anotint. ||i]^ agreement may be made at any time before or after the 
bnsiness is undertaken or completed ; it may provide for remunera* 
tbn b^ a gross sum, commission or percentage (t), or by salary or 
otherwise (u), and it may, at the option of the parties, be inclusive 
or exclusive of disbursements (a). 

BniMoeateut 1279. The agreement may be enforced or set aside by action (b) ; 
of agtaement. qj. jj^y jjg reviewed under an order for taxation (c). In this case 
the taxing master may, if the agreement is objected to as unfair or 
unreasonable, inquire into the facts and certify them to the court, 
and the court may order the agreement to be cancelled or the 
amount payable thereunder to be reduced (d). 

Sect. 8. — Delivery of a BiU of Costs. 

Necessity for 1280. It is provided by statute (e) that no solicitor is to corn- 
delivery. mence or maintain any action for his fees, charges, or disbursements 
until the expiration of one calendar (/) month after he has delivered 

the chambers of any judge or master, and not being otherwise contentious 
business (Solicitors Remuneration Act, 1881 (44 45 Viet. c. 44), s. 2) 

An agreement as to non-professional work is not affected by the statute 
and u it is disputed that the agreement relates to professional work, the 
court cannot order a taxation until that question is determined (Ee Inder- 
wiok (1883), 26 Ch. D. 279, C. A. ; compare Ee Gray, Ex parte Everitt 
(1886), 30 Sol. Jo. 661). 
ip) 44 & 45 Viet. c. 44, s. 8 (1). 

(a) Ee Baylie, [1896] 2 Gh. 107, C. A. (where a document referring to a 
verDal agreement was held to be insufficient). 

(r) Ee Frape, Ex parte Perrett, [1893] 2 Ch. 284, C. A. 

(8) Solicitors Remuneration Act, 1881 (44 & 45 Viet. o. 44), s. 8 (2). 
Ee West, King a/nd Adams, Ex parte Clough, [1892] 2 Q. B. 102. 

(f) An agreement to take a percentage of a sum to be recovered in 
non-contentious proceedings is not champertous, but will be strictly 
regarded by the court, which will take into consideration the question 
whether the client has had independent advice {Ee EoggarVs Settlement 
(1912), 56 Sol. Jo. 415). 

(ii) Solicitors Remuneration Act, 1881 (44 &: 46 Viot. c. 44), s. 8 (1). 
The agreed remuneration must be in Iiou of, and not in addition to, the 
scale me {Ee Montagu, Scott and Baker, [1889] W. N. 40). 

(a) Solicitors Remuneration Act, 1881 (44 46 Viet. o. 44), s. 8 (3). 

(5) Ibid., B. 8 (4).' 

(o) Ibid. But some ground for taxation must be shown {Be Pdhner 
(1890), 46 Ch. D. 29,1, C. A.)roompafe Ee Duncan (1907), 61'Sol. Jo. 486. 
(d) Solicitors Remuneration Act, 1881 (44 & 46 Viqt. o. 44), s. 8 (4). 

(9) Solicitors Act, 1843 (6 6c 7 Viet. c. 73), s. 37. ' The statute does uot 
api^ to an Irish solicitor suing here for work done in Ireland (Kemaghan 
V. Wadeson (1855), 3 C. L. R. 764). The defence under the statute should 
be sneoially pleaded {Lam v. QUmny (1837),'? Ad. & £1. 83 ; Bobinson v. 
Mowfand (1838). 2 Jur. 136). As to the fight to sue on an account stated, 

nii,po8t: as, to t^e solicitor’s renfediee for oost^, see pp. 812^ et eeq., 

' (/) Solicitors Act, 1843 (6 6c 7 Viet. c. 73); s. 48. The month is reokonill 
exclusive of the day of delivery {fihint y. EeeVap (1838), S Ad. 6c EL 577). 
Where the b41 u sent by post the month bems on the day foijlowhig 
that dp whim'the hill will lie deliv^ted in thd brdhiaiT eourse of past 
tmti 1 K. £^ 316,’ c; AJ). The edlieitor ma^Tp m«h 
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his bill (5^) to tile person to be charged (%). This ]^VisiQp ttbpli^lir 
onl^r where the business to which the solicitor's Oiaim rellili^^iy 
dohe by hiin in his professional capacity ; he need hot delii^X a 
bill where his claim relates to business of a different hind(<). 
regards disbirrsements, a distinction must be drawn between pro- 
fessional disbursements, that is to say, payments made by tbe 
solicitor in his professional capacity, which must be included in his 
bill of costs, and disbursements made by him merely as agent on 
behalf of his client, which must be inserted in a separate cash 
account, and not in the bill of costs (ft). Professional disbursements 
include payments which are necessarily made by the solicitor in 
pursuance of his professional duly (Z), such as, for instance, court 
f^8(m) or counsers fees(n), or which are sanctioned as professional 
disbursements by the general and established custom of the pro- 
fession (0). To the class of non-professional disbursements belong 
all payments which are made by the solicitor merely as a matter of 
convenience and not in pursuance of his professional duty (p), 
and which are therefore to be regarded as advances to the 
client (g), such as, for instance, payments of money into court as 
security for costs (r), payments of stamp (s), estate (t) or other' 


leave, bring his action before the month has expired, if he satisfies the 
court that there is probable cause for believing that the party chargeable 
is about to quit England, or to become a bankrupt, or to compound with 
his creditors, or to do any other act which in the opinion of the court 
would tend to defeat or delay payment (Legal Practitioners Act, 1876 
(38 & 39 Viet. c. 79), s. 2). As to when time begins to run against a 
solicitor, see title Limitation of Actions, Vol. XIX., p. 48. 

iy) For a case where, in the circumstances, the solicitor was held entitled 
to sue though no bill had been delivered, see Turner v. WiUis, [1906] 
1 K. B. 468, where there had been cross-claims and a balance had been 
agreed in favour of the solicitor; see also title Conteact, Vol. VII., 
p. 492: and oomparo title Poor Law, Vol. XXIT., p. 641. 

{h) This does not include a guarantor (Greening v. Beeder (1892), 67 
L. T. 28). 

(i) Bush V. Martin (1863), 2 H. & C. 311 ; compare Mowbray v. Fleming 
(1809), 11 East, 2B5 ; Be Eldridge (lS49)t I2Beav. 387 ; Be Inderwick (1883), 
26 Ch. D. 279 ; Be Shilaon, Coode efc Co., [1904] 1 Ch. 837. Work done by a 
solicitor as revision agent (Be Andrews (1853), 17 Beav. 510) or election 
agent (Be Osborne (1868), 26 Beav. 363) is work done in a professional 
capacity. 

(ifc) Me Bemnant (1849), 11 Beav. 603; followed in Be Kingdon and 
Wilson^ [1902] 2 Ch. 242, C. A., and Be Bladr cmd Girling^ [1906] 2 K. B. 
181, C. A. 

(l) Be Bemnant, supra, A London agent's charges aro to be giton in 
detalL as part of his hill ; they are not disbursements (Be Pomeroy and 
Tanner, [1897] 1 Ch. 284). 

(m) Compare Be Grant, Buleraig Co., [1906] 1 Ch, 124. 

(n) Be Harrison (IBS6), 33 Ch. D. 62, C. A.; Be Metcalfe (1802), 30 
Beav. 406. 

(o) Be Bemnant, supra ; Franklin v. Featherstonha/ugh (1834), 1 Ad. & El. 
476. 

(p) Be Bemnant, supra, * 

4 (q) Be Taylor, Stileman, and Underwood, [1891] 1 Ch. 690, C. A. ; com- 
pare Warble y,' Nicholson (1833), 4 B. & Ad. 469. 

(r) an^ Berkdey, [1002] 2 Ch. 596, C. A. 

{$) SeBlairimdGirU'M,twpra. ^ ^ ^ 

{*) B« Kingdom and Wilton, supra, ov^nrajing .Be Lamh (188^). 23 
Q. B. D. 5. 
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duties (a), and payments due from the client whethev under a 
judgment (6) or a contract (c). 

The solicitor’s failure to deliver a bill precludes him only from 
maintaining an action for his costs ; it does not preclude him from 
Betting off his costs in an action brought against him by his 
client (d), or from proving for them in his client’s bankruptcy (c) ; 
nor does it preclude him from maintaining an action in any other 
form than upon the bill, as, for instance, upon an account stated (/), 
or upon a promissory note given to him by his client on account 
of the costs (g), or, whore he has taken a mortgage to secure his 
costs, for foreclosure (h). 

1281. The bill must contain sufficient information to enable the 
client to obtain advice as to its taxation (i). It must, therefore, be a 
complete bill of the whole of the fees, charges, and disbursements in 
respect of the particular business done (k). The business to which 
it relates should be specified item by item (Z). Each item should 
be dated (m), and should state its subject-matter precisely, and not 
in vague and general terms (w). If the bill relates to contentious 
business, the action or actions in question and the court concerned 
should be specified (o). All items must be charged in a taxable 
shape (j?); each item must therefore be charged specifically, and 


(а) Be IJaigh vl849), 12 Boav. .307 ; Be Jiedson (1846), 9 Beav. 6. 

(б) Woollison v. Tlodgnon (1834), 2])owl. 360; Uamson v. Tigard (1835), 
4 Dowl. 39. 

(c) Be Kingdon and Wilson, [\d02] 2 Cli. 242, C. A., per Cozens-IIardy, 

L. J., at p. 264. 

(d) Jlarrieon v. Turner (1847), 10 Q. B. 482; Ex parte Cooper (1854), 
14 C. B. 663 ; Brown v. Tibbits (1862), 11 C. B. (n. s.) 855; see title Set- 
off AND Counterclaim, Vol. XXV., p. 493. 

(<?) EieJee V, Nohes (1829), Mood. & M. 303; Be Howell, Ex parte 
Howell (1812), 1 Eoso, 312 ; compare Be Duffleld, Ex parte Peacock (1873), 
8 CIi. App. 682. 

(/) Turner v. Williu, [1905] 1 K. B. 468 ; see title Contract, Vol. VII., 
p. 492. 

(g) Jeffreys v. Evans (1845), 14 M. & W. 210. 

(a) Thomas v. Gross (1864), 11 L. T. 430. 

(t) Enghheart v. Moore (1846), 16 M. & W. 548 ; Waller \. Lacy (1840), 
1 Man. G. 64, 69 ; Haigh v. Ousey (1857), 7 E. & B. 678 ; Keene v. Wai^ 
(1849), 13 Q. B. 515. A bill containing scandalous matters will bo struck 
out (Be MiUer, Be French, Love v. Hills (1884), 64 L. J. (CH.) 206). 

(A;) Cohhett v. Wood, [1908] 2 K. B. 420, C. Ax (where the bill omitted all 
items of party and party costs, and charged extra costs only), commenting 
on Be Mefcantile Lighterage Go., [1006] 1 Ch. 491, 405; see also Pigot v. 
Cadman (1857), 1 H; & N. 837 ; WaUer v. Lacy, supra, at p. 60. 

(l) Be Smith (1841), 4 Beav. 309 ; Wilkinson v. Smart (1875), 33 L. T. 
673. 

(m) Masters* Practice Notes, 1002 (Yearly Practice of the Supreme 
Court, 1914, pp. 2147 et seq.). 

<(n) Be Per^er (1847), 10 Beav. 300. 

(o) Levns v. Primrose (1844), 6 Q. B. 266 ; Engleheart v. Moore, supra ; 
Martindale v. Faulkner (1846), 2 C. B. 706 ; Ivtmey v. Marks (1847), Id 

M. &; W. 843; Anderson v. Boynton (1840), 13 Q. B. 308; Sargent v. 
Qannon (1840), 7 C. B. 742 ; Dimes v. Wright (1849), 8 C. B*. 831. This 
information may be derived from letters accompanying the bill (Cozens v. 
Graham (1852)^ 12 C. B. 398). 

(p) Philby V. Basle (I860), 8 C. B. (n. s.) 647- 
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it is nc^ sufficient to detail the separate items and to charge a lump 
sum at the end of the bill ( 9 ), Professional charges must be Ddlvery 

entered in a separate column from disbursements (r) ; and items ofaBlU 
representing disbursements not paid at the time when the bill was of CoWSi 
delivered must be set out under a separate heading (s). 

The whole bill need not be delivered at once ; there is no objection Delivery la 
to a delivery in parts, or to a delivery of successive bills relating to 
particular periods or particular groups of items ( 0 * 

1282. The bill must be signed by the solicitor, his personal signature, 
representative, or assignee (a), or, in case of a partnership, by any 

of the partners, either in his own name or the name of the partner- 
ship (b) ; or, if not signed, must be enclosed in or accompanied by 
a letter so signed and referring to the bill (c). Signature by a clerk 
is not sufficient (rZ), unless ratified by the solicitor (^). The client 
may treat the delivery of an unsigned bill as a nullity, or, if he 
thinks fit, he may waive the absence of the signature and adopt the 
bill(/), as, for instance, by applying for its taxation (g). 

1283. The bill must clearly show the person who is to bo charged. Name of 

otherwise he is not liable upon it (A). It is immaterial whether his ^ 

(q) Wilkinson v. Smart (1875), 33 L. T. 573. 

(r) R. S. C., Ord. 65, r. 19n. As to tho allowauco of moneys properly 
paid out of pocket, sco lie Page (No. 3) (1863), 32 I3cav. 487 ; Be Porter, 

Amphlett ami Jones, 2 CAi. 98, following Southampton Guardians 

v. ISell (1888), 21 Q, B. D. 297, and distinguibhing Be James (Frank) dh 
Sons, [1903] VV. N. 99 ; and compare Osmond v. Mutual Cycle and Manu- 
facturing Supply Co., [1899] 2 Q. B. 488, C. A. 

( 0 ) R. S. C., Ord. 65, r. 27 (29a), altering the law as laid down in Sadd 
V. Grigin, [1908] 2 K. B. 510, C. A. 

(0 Cohheit v. Wood, [1908] 2 K. B. 420, C. A., per Fletcher Moulton, 

L.J., at p. 428 ; Ottaway v. Hamilton (1878), 3 C. P. D. 393, C. A. On 
the other hand, separate bills relating to distinct transactions are not to 
bo treated as one bill because they are delivered together (Re Ward, [1896] 

2 Ch. 31, C. A.). As to when there are natural breaks in a transuctiou 
permitting different bills to be sent in, see p. 738, ante. 

(a) Ingle v. M^Cutehan (1884), 12 Q. B. D. 518; Re Ward (1885), 28 
Ch. D. 719. 

(b) Owens v. Scales (1842), 10 M. & W. 657; Smith v. Brown (1831), 

6 G. & P. 94. It is immaterial that the bill contains items of work 
done before the then partnership was constituted (Pilgrim v. Hirchfelt 
(1866), 9 L. T. 288); and tho teen partnership may sue in respect of 
such items as assignees of the old firm (Penley v. Anstruther (1883), 52 
L. J. (CH.) 367). 

(c) Solicitors Act, 1843 (6 & 7 Viet. o. 73), s. 37 ; compare Re BttsA (1844), 

8 Beav. 66 ; Blake v. Hummel (1884), 1 T. L. R. 22. 

(d) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 37. 

(e) AngeU v. Trait (1883), Cab. & £1. 118 (where the solicitor, who was 
paradysed, had his hand subsequently guided over the signature with a 
dry pen). 

(f) Be Oedye (1851), 14 Beav. 56 ; compare Pritchard v. Draper (1831), 

1 Rubs. & M. 101 ; Gerrard v. Ar^ld (1838), 6 Dowl. 336. 

^g) Be Pender (1846), 2 Ph. 69; compare Whalley v. Glover (1860), 

3 Car. & Eir. 13. 

(h) Mam/nmg v. Gkyn and Sheehan (1835), 1 Jo. Ex. Ir. 513; distin* 
guiteed and doubted in Roberts v. Lucas (1865), 11 Exoh. 41, where it 
was suggested that a personal delivery of the biU to tho person liable 
might be sufficient, though it did not specify his name. 
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name appoaxs on the face of the bill (t), or whether it iii'OKnttaliiiefl 
in some writing connected with the bill (k), as, for inElidee, the 
envelope in which it is 8ent(Z), or the letter accompanying H(w). 

1364. The biU must be delivered (n) to the person t 9 be 
charged (o), or to some person authorised to accept delivery on his 
behalf ip). It may be delivered to him personally (q), or sent by 
post to or left at his business (r) or private address («), or at his 
last known place of abode (t), or at any address to which he may 
have directed letters to be sent (a). 

1286. For purposes of taxation (b) the solicitor is, as a general 
rule, bound by his bill as delivered (c) ; and he is not entitled, as of 
course, to withdraw the bill delivered and substitute an amended 
one, whether on the first bill he has overcharged (d) or under- 
charged {e) his client. Where the overcharge or undercharge is 
intentional no amendmenji can be made without the leave of the 
court (/). Leave will only be granted in special circumstances and 


(t) Phij^s V. Dcmhney (1851), 10 Q. B. 514, Ex. Ch. ; Mcmt v. Smith 
(1869), 4 H. & N. 324. 

(A?) Champ v. Stokea (ISCl), 6 H. & N. 683 ; Kienran v, Brereton (1866), 
17 I. C. L. E. 203. 

(?) Boheria v.Zucaa (1855), 11 Exch. 41. 

(m) Taylor v. Hodgson (1846), 3 Dow. & L. 115. 

{n) Phipps v. Dauhney, supra. Re Robertson (a SoHciior) (1889), 42 
Ch. D. 563. As to proof of aelivory Iw the indorsement of a deceased 
clerk, see Champneys v. Peck (1816), 1 Stark. 404. 

(o) Gridley v. Austen (1849), 16 Q. B. 604 ; Re AhboU (1861), 4 L. T. 676. 

(p) Be Bush (1844), 8 Beav. 66 ; Phipps v. Daubney, supra ; Bggington 
V. Gumberledge (1847), 1 Exch. 271 ; Re Kellock {Soliciiors) (1887), 56 L. T. 
887 ; Re Layton, Steele db Co, (1890), 38 W. K. 662. 

(j) In the case of joint contractors, delivery to one is sufficient (Mcmt v. 
Smith, supra ; Crowder v Shee (1808). 1 Camp. 437 ; F%ncheU v. How and 
JarraU (1809), 2 Camp. 276; Oxenham v. Lemon (1823), 2 Dow. & Ry. 
(k. b.) 461 ; Kiteley v. Scofield (1842), 6 Jur. 1059 ; Edwards v. Lcmjless 
(1848), 6 C. B. 329). 

(r) Edwards v. Lawless, supra ; Blandy v. De Burgh (1848), 6 C. B. 623. 

(«) Delivery to a servant at his dwelling-house is sufficient (Macqreqor v. 
Kelly (1849), 3 Exch. 794). ^ ^ 

(f) Solicitors Act, 1843 (6 & 7 Vict. c. 73), s. 37. If the bill is actually 
delivered, it is a good delivery, ^ougH it was misdirected (Welsh v. Silwell 
(1847), 11 Jur. 471). ^ 

(a) Spier v. Bernard (1863), 8 L. T. 390. 

(b) See pp. 780 et seq., post. 

(o) Lovendge v. Botham (1797), 1 Bos. & P. 49 ; Be Carven (1846), B Beav. 
436 ; Davis v. DysaH (Earl)XlS56), 8 Do G. M. & G. 33, C. A. ; Re Jones 
(a Solicitor), Ex parte King (1886), 54 L. T. 648 ; Hays v, TroUer (1834), 
6 B. & Ad. 1106. 

(d) Re Heather (1870), 5 Ch. App. 694 ; followed in Re Halroyde and 
Smith ( 1881), 43 L. T. 722 ; Re Blakesley and Beswiek (1863), 32 Beav. 379. 

^ (e) Re Wens (1846), 8 Beav. 416 ; Re Wedters (1846), 9 Beav. 299. The 
omission of items does not preclude the solicitor from recovering unon the 



u. X. 

if) Be Thommton (1885), 30 Ch. D. 441, C. A. ; Ztmidea r. Bhipoete Land 
Co., [1806} 8 K. B. 433, 0. A., per Vaughak WiLi,tAifS> 'L.J., at p. 436 f see 
also Be WeU$, eupra; Bo Walters, supra. The coneeBt-of thi, euent to the 
amendmeat is,not neoMUsarily suffloient (BatOeatker, snpm ),- . 
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where the solicitor has acted with perfect fairness to his cUmt, as, 
for instance, where the solicitor informs him &at the first bill ^feU^ejT 
includes charges which cannot beLSUstained on tax^ion (^). Where, of a,^Ql 
however, the overcharge or undercharge is due to accideiit or of CSwa 
mistake, the^ solicitor will be permitted to rectify .the bill, by BectiSoatioBu 
omitting the items wrongly inserted (h) or by inserting or increasing 
the items unintentionally omitted or undercharged (t). Moreover, 
where a lump sum is claimed in the bill in respect of a particular 
transaction, the solicitor may, on taxation, bring in particulars 
showing how the lump sum is made up(A;)« 

Where the solicitor sues the client on the second bill, and 
succeeds on the question of the client’s liability, no question of 
taxation having been raised, the court may refer the* question of 
amount to a taxing master, who is entitled to consider both 
bills (Z), 

1286. By statute (m) the court is empowered to order a solicitor Order for 
to deliver a bill to the client in the same cases in which it may delivery, 
refer a bill, when delivered, to the taxing master (n) ; if, however, 
the solicitor makes no claim for costs and swears that be has. 
not retained any costs out of the client’s moneys, he cannot bo 
ordered to deliver a bill under the statute, though it seems that 
the court may order him to. do so under its general jurisdiction (o). 

Delivery of a bill may also be ordered on the application of any 
person other than the client, who is entitled to claim taxation of 
the bill when delivered (p). The court has also, under its general 
jurisdiction, power to order a solicitor, on the application of the 
client, to deliver a bill (q), though this power is exercised rarely 
and in special circumstances only (r). 


{g) Re Thompson (1885), 30 Ch. D. 441, C. A.; Re Andrews (1863), 17 
Ileav. 510; Re Chambers (1886), 34 Beav. 177. 

(%) Re Negus, [1895] 1 Ch. 73 (where the Bolicitor delivered an item bill 
instead of a scale biJl) ; but see Re Whalley (1855), 20 Beav. 576. 

(*) Be Whalley, supra; Be Walters (1845), 9 Beav. 299; Marshall v. 
Oxford (1832), 5 Sim. 456. 

(^) Re TiUeard (1863), 32 Beav. 476 ; Re Russell, Son and Scott (1886), 
55 L. T. 71. C. A. ; Re Kellock {Solicitors) (1887), 66 L. T. 887. 

(Z) Lvmsden v. Shipcote Land Co., [1906] 2 K. B. 433, C. A. The first 
bill is evidence against the new or increased items in the second bill 
(ibid., per Fletcher Moulton, L.J., approving Archbold’s Practice, 
14th ed., p. 167). 

(m) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 37. As to the prooeonre, 
see pp. 780 el seq., post ; title Practice and Procedure, Vol. XXIII., 


pp, 190, 191. 

(n) The solicitor cannot reust the application on the ground of delay, 
provided that he has the materials necessary for the bill (Re Lfj0fhs, [1896] 
2 Oh. 1Q7 : compare BeKer (1850), 12 Beav. 390, C. A.), or on the ground 
that hi$ retainer was ohampertous (IZe Thomas, Jaquess v. Thonias^ {i8P4J 
1 Q. B. 747, C. A.). 

(o) Re Lamdar {a SoUdtor), [1899] 1 Ch. 818 ; Be Griffith, Rgga/rand Qrifiih 
(JIB91),7T.L.B.268. 

^ (p) Solicitors Act, 1843 (0 & 7 Viot. c, 73), s. 40; Bp Blaehmore (1851), 
13 Beav. 154; Towner v. Lea (1842), 4 Man. dc G. 617. 

(j) Be West, King and Adams, Ex parte Clough, [1892] 2 Q. B. 102 1 


(r) For note (r) see p. 780, poeL 
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SttB'Sxct. 1 . — Juriidktim of the Court. 

1287 . In dealing with a solicitor’s costs the High Court («) has A 
threefold jurisdiction (t). Usually the court acts under its statutory 
jurisdiction, by virtue of which the bill is referred to a taxing 
master for taxation (a). Where the statutory jurisdiction is 
inapplicable, as where part only of a bill is involved, the court may 
order taxation under its general jurisdiction over its officers (2)). 
Where taxation is no longer possible (c), the court may, if the 
solicitor has sued the client to judgment upon the bill (d), or 
claimed for its amount in the administration of the client’s 
estate («), refer the bill to a taxing master for the purpose of 
investigating the reasonableness of its charges ; in this case, the 
court acts under its ordinary jurisdiction in dealing with contested 
claims, and the taxing master does not tax the bill, but inquires on 
behalf of tho court into the propriety of any disputed items (/). 


compare Duffeil v. McEvoy (1885), 10 App. Cas. 300, P. C. Where the 
relationship of solicitor and client exists or has existed, the client may take 
out a summons for the delivery of a cash account, or the payment of 
moneys, or tho delivery of securities, and the solicitor may be ordered to 
deliver a list of the moneys or seouritieB in his custody or control or to 
bring into court the whole or part of the same ; provision is made at the 
same time for any claim for costs or lien (K. S. C., Ord. 52, r. 26 ; Uaydon 
V. Cartwright, [1902] W. N. 163, 0. A.). This rule does not apply where the 
money is in the solicitor's hands as a loan {Be Y. (a Solicitor), (1910) 54 
Sol. Jo. 459). 

(r) Be Foljamhe (1846), 9 Beav. 402 (where tho solicitor had undertaken 
to do so) ; Be Bailey (1865), 34 Bcav. 392. 

(8) As to taxation of costs of private Bills, see title Paiiltament, 
Vol. XXI., p. 746 ; in tho county court, Vol. VIII., pp. 697 et seq, ; as 
to taxation by tho clerk of tho < peace where the bill is payable by a local 
authority, see title Local Goveknment, Vol. XIX,, pp. 288 et seq. ; as to 
the taxation of couusers fees, see title Barristers, Vol. II., pp. 4:1% et seq. ; 
and as to taxation of costs in the Divorce Division, see title Husband 
AND Wipe, Vol. XVI., pp. 680 et seq. The costs of obtaining a provisional 
order for a tramway or light railway are taxed on the High Court scale and 
not on the parliamentary scale; see title Tramways and Light Railways, 
Vol. XXVlI., pp. 786, note {h) (tramway), 832, note («) (light railway) 

(t) Be Park, Vole v. Park (1889), 41 Ch. D. 326, C. A., per Stirling, J., 
at p. 331 ; compare Wilson v. Outterid^ (1824), 3 B. &; C. 167. 

(a) See p. 781, post. As to the effect of an undertaking to pay costs 
when taxed, for the purpose of the Statute of Limitations, see title 
Limitation of Actions, Vol. XIX., p. 66. 

(2^ Be Johnson and WeatheraU (1888), 37 Ch. D. 433, C. A. ; affirmed, 
sub nom. Storer db Oo, v. Johnson (1890), 15 App. Cas. 203 ; Be Thomas, 
Jaquess v. Thomas, [1804] 1 Q. B. 747, C. A. ; Be Griffith, Eggar and Griffith 
(1691), 7 T. L. B. 268 ; Be Bruce (1893), 94 L. T. Jo. 683. 

(g) See pp. 785 et seq., post. 

(d) Jmmsden v. Shipeote Land Co-, [1906] 2 E. B. 433, C. A. 

(a) Be Park, Cole v. Pork, supra (deceased client) ; Be Van Loan, Ea 

S ChaMerton, [1907] 2 E. B. 23, C. A. (bankrupt client) ; Be Foss, 
ough, Plaskitt and Foss, [1912] 2 Ch^l6l (insolvent company), discuss- 
ing Be Marseilles Extension Bailway and hand Co., Ex parte Evans (187^ 
L. R. 11 Eq. 151, Be James, Ex parte Quitter (1860), 4 De G. & Sm. 183, Be 
Liverpool Household Stores AssoeiaUon, [1889] W. N. 48, Be Brabant (1879), 
23 dm, Jo. 779, and Be Park, Cole v. Park, supra ; compare Be Companies 
(Consolidation) Aet, 1908, Be Palaee Bestaurants, JAd- (1914), Times, 
91st January, C* A« 

if) Be Park, OdU v. Task, msgra, discussing Anderson v. May (1800), % 
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1288. The statutory jurisdiction of the court extends over all billa ^bot. a 
relating to business transacted by a solicitor in his professional Taxation 
capacity but not over bills relating to btisiness transacted by of Oorts, 
him in any other capacity (ft). Thus, taxation will be ordered sMutory 
where the bHl relates to a solicitor’s charges as election agent (t)i jnrisdictfoii. 
but not as canvassing agent (ft), or where it relates to the fees for 
holding a court leet as steward of a manor (2), though the ordinary 

fees as steward of the manor are not taxable (m). Where the 
solicitor acts in a professional capacity, it is immaterial whether 
the bill relates to contentious or non -contentious (n) business, or as* 
regards contentious business, whether the business was civil or 
criminal (o) or parliamentary (p). Taxation may also be ordered of 
an agency bill between a country solicitor and his London agent (q). 

1289. The persons entitled to invoke the jurisdiction of the Perrons 

court are the following, namely : — entitled to 

(1) The client (r), as being the person chargeable with the bill (s), ^**^*®“’ 

(1) CUcnL 


33o 8. & P. 237, and Hooper v. Till (1779), 1 Doiiff, (k. b.) 198 ; Jde Woods* 
Ex parte Ditton (1880), 13 Cli. D. 318, 0. A. ; Allen v. Jarvis (1869), 4, 
Ch. App. 616. 

{g) He Ward, Allen v. Aldridge (1844), 5 Boav. 401. It is immaterial 
that the work is done out of the jurisdiction ( lie Maugham ( 1886), 29 Sol. Jo. 
676). 

(ft) Re Ward, Allen v. Aldridge, supra ; Re Baker, Lees & Co,, [1903] 1 
K. B. 189, C. A. ; compare Bush v. Martin (1863), 2 11. & C. 311. Unless 
lie adopts the character of a solicitor by delivering the bill in the usual form 
(Re Jones (1872), L. R. 13 Eq. 336). 

(t) Re Osborne (1858), 25 Beav. 353 ; Re Andrews (1853), 17 Beav. 610. 

(ft) Re Oliver (1867), 36 L. J. (cn.) 261 ; compare Re Barker (1882), 21 
Ch. D. 408, C. A. 

(Z) Luxmore v. Lethbridge (1822), 6 B. & Aid. 898. 

(i») Re Ward, Allen v. Aldridge, supra ; compare Re Corsellis, Lawton v, 
Elwes (1887), 34 Cli. D. 675, C. A. 

(n) Re Lees (1844), 6 Beav. 410 ; Re Bowen (1872), 41 L. J. (CH.) 327 ; 
Re Barker (1834), 6 Sim. 476 ; Re Rice (1837), 2 Keen, 181. 

(o) Curling v. Sedger (1838), 4 Bing. (s. c.) 743; Sylvester v. Webster 
(1832), 0 Bing. 388 ; Clarke v. Donovan (1794), 6 Term Rep. 694 ; Billing 
V. Coppock (1847)» 1 Exch. 14, 16. As to the taxation of costs of a 
licensmg appeal, see title Intoxicating Liquors, Vol. XVIII., p. 86 ; 
and compare title Poor Law, Vol. XXII., p. 616. 

(p) Allison V. Herring (1839), 9 Sim. 683 ; Re Strother (1867), 3 K. & J. 
618; Re Sudlow and Kingdom (1849), 11 Beav. 400; but see Ex parte 
Wheeler (1814), 3 Vos. & B. 21 ; Re Baker, Lees <j& Co,, supra. 

(q) Jones v. Roberts (1838), 2 Jur. 30; Re Boord, Toghill v. Grant 
(1840), 2 Beav. 261 ; Smith v. Dimes (1849), 4 Exch. 32. 

(r) The client has a right to taxation, though the agreement is to 
charge only out-of-pocket costs (Re Ransom (l%bi), 18 Beav. 220; com- 
pare Re PhUp (a SoUcitor) (1860), 2 Gi£E. 36). As to the position of a 
mortgagee of sums due to the client from the solicitor, see Re Bottoms 
and Hutehinson, [1897] 1 C!h. 609 ; note (q), p. 793, post. 

(s) Solicitors Act, 1843 (6 & 7 Viet. o. 73), s. 37. This includes the 
country solicitor, as regards the^Dondon agent's bill {Be TrfZde,[1910J 1 Ch. 
100) ; but the amount duo must be brought into court (Storer db Co, v. 
Joftnson (1890), 16 App. Cas. 203; Jones v. Roberts (1837), 8 Sim. 397; 
Lees V. NuttaU (1834), 2 My. & K. 284) ; except in special cirpumstanoei 
(Re Smith (1841), 4 Beav. 309). A bill may be referred to taxation, though 
unsigned (Yoang v, Tf oZftsr (1847), 16 M. ^ W. 446 ; Rp Pendw (1646), 2 
Pb. 60). 
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Sim. i. his personal representative (t), or trustee in banlunipfoy^. 
Tuation the solicitbr is retained to act on behalf of several persbnif m ihe 
of Costs, same xoatter, each is entitled, where the retainer is separate, to 
have the whole bill taxed, although he himself is only liable for a 
portion of the whole amount (b). Where the retainer is joint, all 
should, if possible, concur ; but the court will make the order on 
the application of one of the persons chargeable, if the other refuses 
to join (c). 

(2) Solicitor. (2) The solicitor (f/), his personal representative (e), or trustee in 
bankruptcy (/), but not, probably, his assignee (g). 

(B) Third (3) Any person not being the person chargeable with the bill, 
persons. 

(0 Bee Langford (Lady) v. Mdhony (1843), 4 Dr. & War. 81, where the 
application was made after ihe dea^ of the administrator by his adminis- 
trator as administrator de bonis non. 'I'ho taxation is not confined to 
costs incurred after the client’s death (Be Dolby (1845), 8 Beav. 469). 
If the client dies during the taxation, the proceedings may bo revived (Be 
Whalley (1855), 20 Beav. 576). 

(a) Me Elmslie Go. (1869), L. K. 9 Eq. 72 ; Stephens v. Davies (1827), 
6 L. J. (o. s.) (CH.) 66. In this case the bankrimt himself cannot obtain 
the order (Be Leadbvtier (1878), 10 Ch. D. 388, C. A. ; Be HalsM (1848), 
11 Beav. 163; compare Be Oingell, Ex parte Qingell (1833), 2 Deac. & Ch. 
546). If the olient, after obtaining the order, becomes bankrupt, the 
trustee in bankruptcy, where the solicitor undertakes not to prove for his 
costs, cannot continue the taxation without undertaking to pay the 
taxed amount of the bill (Be Merrick, Ex parte Joyce, [1911] 1 I. K. 279, 
C. A.). 

(h) Be Salaman, [1894] 2 Ch. 201, C. A., following Be Colquhoun, Ex 
parte Ford (1854), 5 De G. M. & G. 35, C. A. ; Be Allen, Davies v. Chatwood 
^879), 11 Ch. D. 244. To avoid a multiplicity of taxations the court, 
os far as possible, directs a single taxation in the presence of all persons 
interested (Be Salaman, supra).^ 

(o) Margerum v. Sandiford (1791), 3 Bro. C. C. 233 ; Lockhart v. Uardy 
(1841), 4 ioav. 224 ; Be Schehngser, Ex parte Watts (1836), 1 Doac. 588 ; 
Be Dawson and Bryan (1860), 28 Beav. 605; Be Hair (1847), 10 Beav. 
187 (where the solicitor had obtained judgment against one partner, but 
the other partners were allowed to obtain an order for taxation) ; but see 
Be OhUeote (1839), 1 Beav. 421. 

(d) Solicitors Act, 1843 (6 & 7 Viot. c. 73), s. 37. The court has a di8<Nre- 
tion (Be Woods, Ex parte Diiton (1880), 13 Ch. D. 318, C. A.). A London 
agent cannot obtain an order gainst the country solicitor’s client (1^ 
Scholes d; So'ns (1886), 32 Ch. D. 245). Taxation by the clerk of the peace 
on behalf of a local authority (sec title Local Goveknment, Vol. XIX., 

S p. 288, 289) does not preclude the solicitor from applying (Southampton 
vSi^ns V. Bell and Tayler (1888), 21 Q,' B. D. 297 ; Be Blake and 
Ort^aon Enrol Sanitary Authority (1886), 2 T. L. B. 336). the client 
dies, the solicitor may apply for taxation against his estate (Be Baphael, 
Ex parte Salomon, [1899] 1 Ch. 853)^ 

(e) Solioitors Act, 1843 (6 & 7 Viet. c. 73), s. 37. If the solicitor dies 
during the taxation, the proceedings may be revived on the f^plioation of 
the client (Be Nicholson (1861), 29 Beav. 665)^ or of the solicitor’s persona] 
Tbpreaentatives (Bs Wangh (1859), 29 Beav. 666). . 

(/) Solicitors Act, 1843 (6 & 7 Viot, c.^2), s. 37. 

(^) Bee Be Ward ^385), 28 Ch. D« ?19, where the court refused to decide 
whether the word assignees ” in the statute extended to persons to whom 
the solicitor had assigued his costs. In, that case it was stated that no 
taedng master, jhad ever seen an or46r to tax made on the appHcfbtion of an 
assignee of costs. An assignee is entitled- to payment of , the cos^. as 
against the solicitor’s trustee in bankruptcy (Dcm t. l}ay (1857), 1 Tie 
Bb J. 144, C. A; Sharpies v. Marsh (1854), 2 W. B. 400). 
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whp: teiiliAble to pay (^) or \7ho has ^aid it(iX! oj^ \iiB trufti^ ip S>ot»a 
hankraptcy 0>. In tbis case applieauon can opj& be made TanUon 

the taxation is between solicitor and client (A;). The applicatio];i is 
subjeqt to th^ same conditions as those governing an application 
by the client (1), and the taxation is a taxation of the bill as 
between the original parties (m). Persona liable to pay include 
a purchaser (n), a lessee (o), a mortgagor (p), or his trustee in 
bankruptcy (g), or a subsequent incumbrancer (r), as regards a 
vendor's, lessor’s, or mortgagee’s costs (s) ; a person obliged to sue in 
the name of another, as regards the nominal plaintiff's costs (t) ; 
any party to a compromise, as regards the costs which he has 
agreed to pay (u), or which, being payable out of a fund, fall upon 

(A) Solicitors Act, 1843 (0 & 7 Viet. o. 73), s. 38 ; Be Cusack (1888), 21 
L. R. Ir. 493. If he has no copy of the oill, the court may order the 
solicitor to deliver him a copy on payment (Solicitors Act, 1843 (6 & 7 
Viet. 0 . 73), 8. 40) ; the charge is 4d. per folio of seventy -two words ; see 
Be Blackmore (1851), 13 Beav. 154. 

(») As to taxation after payment, see pp. 787 et sea., post 
(j) Be Allingham (1886), 32 Ch. D. 36, C. A., distinguishing Be Marshy 
Exva/rte MarsK (1885), 15 Q. B. D. 340, C. A. . 

(«) Be CowdeU (1883), 62 L. J. (cn.) 246 ; Be Grundy, Kershaw dt Co,, 

Solicitors (1881), 17 Ch. D. 108, explaining Be Hartley (1861), 30 Beav. 

620 ; Be Morris (1874), 27 L. T. 554. The court will not, except in special 
circumstances, order retaxation on the application of a person liable, if the 
bill has already been taxed (Solicitors Act, 1843 (6 & 7 Viet. o. 73), s. 40 ; 
see Be Congreve (1841), 4 Beav. 87 ; Worsley v. Labouehere (1893), 28 L. J. 

879 ; Newton v. Boodle (1847), 4 C. B. 359). The petition is to be served 
also on the party chargeable if the bill is not taxable between the solicitor 
and hjTDself ; see Be Baker (1863), 32 Beav. 526. v 

(l) Be Jones a/nd Everett, [1904] 2 Ch. 363. Hence, taxation will not be 
ordered, in the absence of special circumstances, where the bill has already 
been paid {Be Shrewsbury and Leicester Badl. Co., Be Tardy (1851), 20 L. J. 

(CH.) 325 ; Be Abbott (1861), 4 L. T. 576 ; Be Dickson (1866), 8 Do G. M. 

& G. 655, C. A. ; Be Smith (1884), 32 AV. R. 408 ; Be Carew (1844), 8 Beav. 

150 ; Be Massey (1845), 8 Beav. 458). As to special circumstances, see 
pp. 788 et seq., post 

(m) Be Wells (1845), 8 Beav. 416; Be Jones (1846), 8 Beav. 479; Be 
Fyson (1846), 9 Beav. 117 ; Be Harrison (1847), 10 Beav. 57 ; Be Barrow 
(1853), 17 Beav. 547 ; Be Phillpotts (1853), 18 Beav. 84 ; Be Taylor (1854), 

18 Beav. 165 ; Be Newman (1867), 2 Ch. App. 707 ; Be Longbottam d Sons, 

[100412 Ch. 152, C. A. But the solicitor may bind himsdf to submit to 
taxation as between the client and the person paying the costa {Be Fisher 
(1804), 18 Beav. 183). An allowance must be made whore the third person 
is not liable for the whole of the costs {Be Negus, [1895] 1 Ch. 73 ; Be 
M&recroft {lBS5)t 29 Sol. Jo. 471» C. A. ; Be Cohen and Cohen, [1905] 2ph, 

137, C. A.). fjL, 

> («i) Be More<yroft swpra. 

(0) Be Gray, [1001] 1 Ch. 230 ; Be Negus, supra. 

ip) Be WMs, supra; Be Carew, simra; Be Lees (1844), 5 Reav. 410; 

Be Bignold (1845), 0 Beav. 269; Be Thomas (1844), 8 Beav. 145 ;l Pointsr 
V. UmseU (1840), 8 Scott, 463. 

(^) Be AV/mgham, supra. * ^ 

{rj.Be Taylor, supra. As to the liability of the next hriend of an infant 
for oosts. Kioo title Infants and ^ildben, VoI. XVII*, p. 130; and as to 
tkfO rights of a solicitor wheze the infant attains full age and adopts the 
proceedings, sec ibid., p. 140. As to the costs of a solicitor appointed 
guardian od litem, see ibid., p. 144 ; JBa Jessop (1863), 38 Beav. 406. 

(a) Aa to the n^ge olthc^^l profession in these and similar matters^ 
eee title Custom and Dsaobs, Vof. X., pp. 283, 284. ; ‘ r 

(1) Be Maelers (1835), 4 DowL 18. 

(ti) Hiret and Capes v. Fox, [1908] A. C. 416 ; Balme y. jPaver (1821), 
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Sbot. 4. his share (a) ; and, generally, any person who is legally liable' to 
Taxation pay the bill as such (6). On the other hand, application for taxation 
of Coats, cannot be made by a ratepayer, though the bill is payable out of 
the rates (c), or by a person who has voluntarily paid the bill(d). 

(4) PenonB (4) Where a trustee or personal representative is chargeable, any 
interested. person interested in the property out of which the bill has been or is 
to be paid (e). This provision enables a creditor to apply for the 
taxation of an executor’s bill paid out of the deceased debtor’s 
estate (/) ; but it does not extend to a trustee in bankruptcy, so as to 
enable the bankrupt to apply for taxation (g). The court has a dis- 
cretion as to making the order (h) ; if the application is made after 
payment, the application must show sufficient special circumstances 
to support an order on the application of the person originally 
chargeable (i). As in the case of the person liable (k), the taxation 
is as between the original parties (i) ; but costs not properly 
chargeable against the estate are to be disallowed (m). 


Sub-Sect. 2. — T?ic Makimj of the Order, 

Application 1290. Where the application is made within one month from the 
within ono Qf delivery of the bill, the client is entitled as of course to 


Jao. 306 ; Vincent v. Venner (1833), 1 My. & K. 212 ; lie llulbert and 
Crowe (18D4), 71 L. T. 748; Ee Hartley (1861), 30 Beav. 620. A person 
who has agreed to pay a fixed siiin for costs cannot apply (Ee Morris 
(1892), 27 L. T. 664; Ee Heritage, Ex parte Docker (1878), 3 Q. B. D. 
726). 

(a) Ee Early, [1897] 1 I. R. 6, C. A. ; Ee Brown (1867), L. R. 4 Eq. 404. 
(h) Sadler v. Palfreyman (1834), 1 Ad. & El. 717 (where there was an 
agrecinent to pay costs as between solicitor and client) ; Ee Shrewsbury 
and Leicester Eail. Co., Ee Vardy (1851), 20 L. J. (cu.) 326 (liquidator) ; 
compare 3fill8 (1SS5), 79 L. T. Jo. 162 (person supplying funds for 
convict’s defence). 

(c) Ee Barber, Ex parte Manchester and Leeds Eail, Co, (1845), 14 M. & W. 

720 . 

(d) Ee BeeJee and Blower (1844), 6 Boav. 406 ; Langford v. Nott (1820), 
1 Jao. & W. 291. 

(c) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 39 ; Ee Spencer, Spen^^r V. 
Hart (1881), 61 L. J. (cn.) 271, 0. A. ; Ee Jackson, Ee CuttreU, Isoughton- 
Leigh v. Boughion- Leigh (1889), 40 Ch* D. 496 ; Ee Hallett (1866), 21 Beav. 
260; Ee Drake (1866), 22 Be^. 438. Except in special circuinstances 
rotaxation will not be ordered if the biU has already been taxed (Solicitors 
Act, 1843 (6 & 7 Viet. o. 73), s. 40) ; see note (1), p. 783, ante, 
it) Ee Jones and Everett, [1904] 2 Ch. 363. 
i to) Ei Leadbitter (1878), 10 Ch. D. 388. 0. A. 

(h) Solicitors Act, 1843 (0 & 7 Viet. o. 73), s. 39. The court may take 
into consideration the extent and nature of the applicant’s interest (ibid.) ; 
see Ee Dawson (1860), 2 L. T. 686. 

(i) Ee WeUbome, [1901] 1 Ch. 312, C. A., following Ee Press and Inskip 
(1866), 35 Beav. 34, and EeNeate (1847), 10 Beav. 181, and not following 

'Ee Chowne (1884), 62 L. T. 76, C. A. ; Ee Dickson (1856), 8 De G. M. &G. 
655, C. A. No taxation can be ordoxiE»d under this provision after the 
lapse of twelve months from payment [Be Eees (1849), 12 Beav. 256; Be 
Downee (1844), 5 Beav. 425 ; Ee Massey (1846), 8 Beav. 458). ^ 

(A) See p. 783, ante. 

(l) Ee Brown (1867), L. R. 4 Eq. 464 ; Ee Dickson, supra ; Be Story, 
Ex parte Marwick (1869), 8 W. R. 16; Be Downes, supra; compare Be 
MilM, [1908] 2 Ch. 618. 

(m) Be Brown, supra ; Be Dickson^ evpra ; compare Be Bill, a SoUeUer 
(1886), 33 Ch. D. 266, C. A. 
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obtain an order for the taxation of the bill (n). The 8olicitot» how- Saot. 4. 
ever, ia not entitled to obtain an. order within the month unless he Taxation 
satisfies a judge th^it the person chargeable ia about to leave the of tfoats, 

country or to become bankrupt or to compound with his creditors 
or to do any other act which in the opinion of the judge would 
tend to defeat or delay the recovery or payment of the amount 
claimed (o). 

1291. Where application is not made until after the expiration Application 
of one month from the date of delivery of the bill, the order for “^ter the 
taxation may be obtained either by the client or by the solicitor ( ’ 

In this case the court may give such directions and impose such 
conditions as it thinks proper (g), and may restrain the solicitor 
from suing upon his bill (r). 

If the solicitor has, before the application is made, already After Terdict. 
obtained a verdict (s) in an action upon the bill, the court will not 
order taxation except in special circumstances (Q. 

1292. Where the application is not made until after the expiration Application 
of twelve months (a) from the date of the delivery of the bill, or^ after twelve 
where the bill is delivered in parts (6), from the date of the delivery 

of the last part(c), the court will not order taxation except in 
special circumstances (d). 

1293. Special circumstances exist wherever there are circum- Special 
stances in the particular case (e) which appear to the court so special 

(n) Sohcitors Act. 1843 (6 & 7 Vicfc. c. 73), s. 37. 

(o) Legal Practitioners Act, 1875 (38 & 39 Viet. c. 79), s. 2 ; Ee DueJeera 
(1006), 60 Sol. Jo. 441. 

(p) Solicitors Act, 1843 (0 & 7 Viet. c. 73), 8. 37. 

(g) Ee Brockman, [1909] 2 Cli. 170, C. A. ; Ee GaiUkell (1846), 1 Ph. 676 ; 

-Be Pender (1846), 2 Ph. 69. 

(r) Solicitors Act, 1843 (0 & 7 Viet o. 73), s. 37. 

(e) See Ee Qedye (1862), 16 Beav. 264; Ee Barnard, Ex parte Wetherell 
(1862), 2 De G. M. & G. 359, 0. A. ; Ee Uair (1847), 10 Beav. 187 (whore 
judgment had been obtained against one of three partners) ; compare Ee 
Chilcote (1839), 1 Beav. 421. 

(t) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 37 ; Lumsden v. Skipcote 
Land Co.r [1906] 2 K. B. 433, 0. A. As to special circumstances, see Ee 
Hhrevasbwry and Leicester Eaih Co., Ee Vardy (1851), 20 L. J. (CH.) 326; 

Ee Whieher (1844), 13 M. & W. 549 ; Langstaffe v. Taylor (1807), 14 Ves. 

262 ; and see the text, infra, 

(а) In the case of a company in liquidation the material date is the date 
of the winding-up (Be Foss, BUhromh, Plaskitt and Foss, [1912] 2 Ch. 161, 
following Be MareeiUes Extension Eailway and Land Co,, Ex parte Et^s 
(1870), L. R. II £q. 151 ; Be Companies (Con soltdaf ton) Act, 1908, Be Pdloee 
Eestaurants, Ltd, (1914), Times, 2lBt January, 0. A.). As to the material 
date when a fund over which the solicitor has a lien is paid into court, see 
De Bay v. Qriffln (1875), 10 Ch. App. 291. 

(б) See p. 777, ante, 

(o) Be Eomer and Haslam, [1893] 2 Q. B. 286, C. A. ; Be Carturrighi (l$73), 

L. R. 16 Eq. 469 ; contrast Be HaU and Barker (1878), 9 Ch. D. 538, 
followed in Be Uvdson (a SoUcitar), [1904] W. N. 32 ; Be James, Ex parte 
QuUter (1860), 4 De G. & Sm. 183. 

« (d) Solicitors Act, 1843 (6 & 7 Viot. c. 73), s. 37 ; Be Harper (1847), 10 
Beav. 284 ; Be Wilton (1843), 13 L. J. (Q. b.) 17 ; CofodeU v. Neale (1856), 

1 C. B. (K. S.) 332. 

(e) Be Norman (1886), 16 Q. B. D. 673, C. A., per Lopes, L.J., at p. 677. 

As to reopening an account between solicitor and client, compare title 
Mortoaob. VoL XXI., p. 217, note (j). 
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si^. 4. axid exceptoQiial as to justify taxatip^ (/). Tbp clearest 6xa]|iplpap| 
TfgUtlon special cjlrcmnstances are cases of pressure and overchargiqkji^) 

‘6f Costs, overchc^e amounting to fraud (h). The discretion of the court is 
not, however, limited to these cases ; and, even in the absence of 
fraud or pressure, the overcharge may be so great as to ampunt to 
a special circumstance (i). It is not sufficient merely to show that 
the amount claimed in the bill is excessive {k) ; specific items must 
be objected to (2). Charges for particular items may be unreasonably 
large, as, for instance, where the solicitor charges for a shorthand 
note as if a professional shorthand writer had taken it, though it 
was in fact taken by his own clerk (in) ; there may be charges 
calling for explanation, as where the solicitor charged d£92 for thirty- 
one days’ attendance in London (n) ; or there may be gross blunders 
on the face of the bill, as where the solicitor charged for witnesses* 
expenses Which had already been paid by the client direct to the 
witnesses (o). 

On the other hand, the continuance of the relation of solicitor and 
client after delivery is not, in itself, a special circumstance (p) ; 
nor are there special circumstances in the fact that the solicitor 
has possession of the client’s papers (q), or that he has charged for 
counsers fees which have not yet been paid (r). 

Thirri If the application is made by a third person as being the person 

peraons. liable to pay or having paid the bill (s), the court may take into 

If) Be Boycott (1885), 29 Ch. D. 571, C. A., per Bowen, L.J., at p. 579, 
approved in Be iVormaii (1886), 16 Q. B. D. 673, C. A. ; compare Ee Ba/ylie^ 
[1896] 2 Ch. 107, C. A. 

(a) Be Strother (1857), 3 K. & J. 518 ; see p. 789, post ; compare Be 
Wmiams (1852), 15 Beav. 417, where the bill was delivered just before the 
client went abroad and long aftef he had asked for it. 

(A) Be Pybus (1887), 35 Ch. D. 568 ; Be Elmshe d: Co,, Ex parte Tower 
Subway Co, (1873), L. R. 16 Eq. 326. 

(i) Be Boycott, supra; Be Norman, supra ; Be Cheeseman, [1891] 2 Ch. 
289, C. A.; BeWiUiams, Ex parte Love (1891), 65 L. T. 68; Be Nicholson 
(1861), 3 De G. P. & J. 93, C, A. ; Be Hook (1861), 10 W. R, 116; Be 
Bobinson (1867), L. R. 3 Exch. 4; Be Q,, a Solicitor {1909), 53 Sol. Jo. 
469; compare Hughes v. Murray (1863), 9 L. T. 03, where the solicitor 
had offered to take a much smaller sum. The fact that the bill contains a 
few items which would not bo allowe<^ on taxation is not sufficient (Be 
Eoftle (a SoUditor) (1868), 19 L. T.i305). 

(k) But a dispute as to the completeness of the hill may be sufficient 
{Be Bagehawb, Ex parte HuddersfiM and Manchester Bail, and Canid 
Co, (1848), 2 De G. & Sm. 205 ; Binns v. Hey (1843), 1 Dow. & L. 661 ; Be 
BoptCroy and Tanner, No. 2 (1997), 76 L. T. 149). 

(l) Be Boycott, avnta, where, however, Bowen, L.J., at p. 582, differed 
on tms point from the rest of the court ; Be WiUiams ( 1862), 15 Bei^y. 417 ; 
Be Bennett (1845), 8 Beav. 467 ; Be Evans (1845), 15 L. J. (ch.) Il5. All 
the items objected to need not be specified {Be Dawson and Bryan (I860), 
28 Beav. 605 ; compare Ex parte Andrews <1844), 13 L. J. (ch.) 222). 

w Bohineoit, supra, 

(0) Ms' Norman, supra. ' , 

..(p). JBi Elmslie dt uo.. Ex parte Tower Subway Co., supra, disoussing Sfl 
Nieh^U&n, supra, and Ex parte Flower (1S6S), 18 L. T. 457 ; see Be Layton, 
Steels <2 Cb,, [1890] W. N; 112. 

,(a) Be G«^(185l), 14 Beav. 56* 

. ’(rj Be NeUm^ Son and Hastings (1885), 30 0x, D. 1, C. A. ‘ 

(•) See p. 78% ante. 
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ooa^^j^iLoiisnTaddiiioaslBpedi^<^i^mBtaDC6s'Rpplioabl9io&e 
pel^i^ Asking the application (t). tili^ 

1294. After th^ bill has been paid (a), the client is. not entitied r 
to obtain an.order for taxation, unless he makes aj^lication Ynthin ’ 

twehne months of the date of payment (6), and unless he satisfies mmt:' 
the court that there are special circumstances callihg for its 
intervention (c). To preclude the client on the ground of payment 
from his general right to have the bill taxed, the solicitor must 
prove (1) that a proper bill was delivered (d), except in the cases 
where the costs have been paid by some person other than the 
client, such as, for instance, a purohaser (e) ; and (2) that the bill 
has in fact been paid (/}. To satisfy the statute the payment » Payment." 
should be a payment in money, though the giving of security for 
the amount of the bill after its delivery is, apparently, equivalent to 
payment (p). The delivery by the client to the solicitor of a 
negotiable instrument for the amount of the bill is not in itself 
payment of the bill (h), and if the negotiable instrument is dis- 
honoured the bill is not paid(t). Since, however, the parties may , 
agree to substitute a different consideration, the solicitor may 
succeed in proving that the parties intended the negotiable 
instrument to be taken as payment in any event (,/ ). Similarly, the 
retainer (k) by the solicitor of the amount of the bill out of moneys 
received by him on behalf of the client is not payment (1), unless the 
client agrees thereto (>n). 


(t) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 38 ; Be Dtelceon (1866), 8 
De 6. M. &. G. 655, C. A. ; Be Maeeey (1845), 8 Beav. 458. 

(a) The bill may have been paid by a third person {Titmer v. Hand 
(1859), 27 Beav. 561). 

(5) SeaSayery, Wagetaff {lSi4), 8 Jnr. 1083. 

(0) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 41 ; Be South-BasUm Bait, 
Oo„'B» parte BomervUle (1883), 23 Ch. D. 167, 

(d) Be Soylit, [1806] 2 Ch. 107, C. A., explaining Be Bisehoff and Ooxe, 
parte Hetnmmg (1856), 28 L. T. (o. s.) 144 (followed in Be Bealy (IfilU, 
46 1. L. T. 1), and Be Thompson, Ex parte Baylis, [1894] 1 Q. B. 462 ; Be 
Street (1869); L. B. 10 Eq. 166. 

(«) Be Chapman (1903), 20 T. L. K. 3, C. A. 

(/) A payment on account is not sufficient {Be Woodard (1869), 18 W. B. 
37 ; Be Angove (1882), 26 Sol. Jo. 417 ; Be Odttis (1901), 49 W. B. 316). 

{(ft He Boyle, Ex parte Turner 6 De,G. hf. St G. 540, C. A. (where, 

however, the seourity was paid off before the application). 

(A) If Ae negotiable instmment is honoured, the date when it is 
honoured, and not the date when it is given, is the date of payment {Saffer 
v.- Waget^, supra: Be Harries (1844), 13 M. & W. 3). , 

(4) Me Harriee,.mipra ; Be Peaeh (1844), 2. Dow. & L. 3at Bamgr 
and ffoflam,. £18931 2 .Q. $. 286, C. A. ; Bov v. Newton,, f B. 
249, C. A. (where, however, the court refused to stay an aonw on the 
negotiable instrument ) ; see Be a SoUeitor (1894), 38 Sol. Jo. 28l(. . 

( 1) Be Harries, eapra; Be Bomer and Hastam, supvtt/ .eompan Be 

florWR' (1847), iQ Beav. 28i4. • . - *> 

Jlr As to the distinction between retainer and payment, see Be Harman 
<rAon,'i®»lWtor«;[19121W. N. Ill (solicitor-truetee). . , ' 

({i ^ Street (1869), L. B. 10 Eq. 106; followed in Be Stogadn, 
parte Batter (1887), 56 L. 1. $66; Be Baylis, supra: -Be West, King 


(m) For note (m) see p. 788, post. 
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skot. i. 1296. Binco payment^nl the is primd facie an admission 
T Wtion of its correctness (n), a strons^se is required to entitle the client 
of Costs, to taution (o). Delay in mt^ing the application is therefore pre- 
Special judicial (p), unless the client had no opportunity, at the time of 
eircumstancea payment, of examining into the bill (g). On the other hand, the 
client may, at the time of payment, expressly reserve the right to 
have the bill taxed (r), or may pay under protest (s) ; these facts 
amount to special circumstances within the meaning of the 
statute. There is no rigid rule defining what are special circum- 
stances (t) ; the court has in each case a discretion (a), with which 
a court of appeal is slow to interfere (&). As a general rule, how- 
ever, the same principles are applied as in the other cases where 
taxation depends on special circumstances (o), except that, perhaps. 


and Adams^ Ex parte dough, [1892] 1 Q. B. 102; Be Frape, Ex parte 
Ferreti, [1893] 2 Ch. 28^, 0. A. ; Be Ingle (1866), 21 Beav. 276 ; Be 
Vines and Hobbs, Ex parte Shackell (1862), 2 De G. M. & G. 842, Cl. A. 
The solicitor cannot insist on including in the taxation a previous 
bill which has been settled in the same way {Be Oregg (1861), 30 Beav. 
269). 

(m) Be Thompson, Ex parte Baylis, [1894] 1 Q. B. 462 ; Be Bischoff and 
Coxe, Ex parte Hemming (1856), 28 L. T. (O. s.) 144 ; Hitchcock v. Stretton, 
[1892] 2 €h. 343; Be David (1861), 30 Beav. 278; Be Falls (1891), 29 
L. B. Ir. 1; Be Foss, Bilbrough, Plaskitt and Foss, [1912] 2 Ch. 161; 
compare Turner v. Willis, [1906] 1 K. B. 468, explained in Be Van Laun, 
Ex parte Chatterton, [1907] 2 K. B. 23, C. A., per Vaughan Williams, L.J., 
at p. 26. But there must have been a delivered bill {Be Baylis, [1896], 
2 Ch. 107, C. A. ; Be Thompson, Ex parte Baylis, supra), or the a^eo- 
ment must be one which binds the client {Be Brady (1867), 15 R. 
632; Brown v. TihhiUs (1862), 11 C. B. (N. s.) 865). The subsequent 
delivery of a biU may be sufficient {Be Baylis, supra, explaining Be 
Thompson, Ex parte Baylis, supra; Be Bischoff and Coxe, Ex parte 
Hemming, supra), but not if made under an order of the court {Be Baylis, 
supra, doubting Hitchcock v. Stretton, supra). 

(n) Be Harding (1847), 10 Beav. 250. 

(o) Be Browne, Ex parte Jefferies (1862), 1 De G. M. & G. 322, C. A. ; Be 
Barrow (1853), 17 Beav. 647 ; compare Be Heritage, Ex parte Docker 
(1878), 3 Q. B. D. 726 ; Be Wyohe (1848), 11 Beav. 209; Honock v. Smi^ 
(1837), 2 My. & Cr. 496; Lewes v. Morgan (1817), 6 Price, 42. 

(p) Be Harrison (1847), 10 Beav. 67 ; Be Browne, Ex parte Jefferies, 
supra; Be BayUy (1864), 18 Beav. 415; Be Barrow, supra; Be King 
(1910), 74 J. P. 445; compare Be €olquhoun, Dunt v. Dunt (1846), 9 
Beav. 146. 

(g) Be Steele (1851), 20 L. J. (ch.) 662 ; Be Fielder and Sumner (1871), 
40 Li . J. (CH.) 615. 

(r) Be Williams, Ex parte Love {IS92), 65 L. T. 68 ; Be Tweedie, Solicitors, 
[1909] W* N. 110 ; comparg Be Dearden (1863), 9 Exch. 210. 

(a) Be Oheesemcm, [1891] 2 Ch. 289, C. A. ; Be B, E. F, (1906), 52 Sol. 
Jo. 83 ; Be Tryon (1844), 7 Beav. 496 ; Be Leggatts and Oarruthers (1908), 
63 Sol. Jo. 84; compare Re Ward, Bowie db Co. (1910), 102 L. T. 881 ; but 
see Be Browne (1851), 16 Beav. 61. 

(f) Be Oheeseman, supra ; Be Ward, Bowie Co., supra. It is a special 
^oiimstance that a criminal charge, which may be affected by the taxation, 
has been brought against tho solicitor V clerk {Be Fisher c9 Co. (1879), 42 
L. T. 261). • . 

(a) Be Ohawne (1884), 52 L. T. 76, C. A. ; Be Norman (1884), 16 Q. B. D. 
673, C. A. 

(b) Be Oheeeeman, supra ; Qane and Kilner v. Lwdey (1900), 63 8a* Ja 
198, 0. A. 



Com 

i^7 ^ it^ppl^d sfore strictly i^oial cdMUii <* 

sttoo^^are overcbarge and prSitiPI} and oyi9#1^|g(e 
|)ai!tiM by fraud (/)* PrCBSure exists where ttxh solieitor reqij^flB ^ wjlfc 
immediate payment of the bill as a condition ol pAnnittm^^ w 
tran^otion^ to be completed (g), as» for instanoe, where the clierA 
requires hia title deeds for the purpose, and the solicitor, who has 
them in hia possession, refuses to hemd them over until hia bill is 
paid (A). The client must, however, establish a case of real 
pressure : he must show that the prompt completion of the trans- 
action was not merely a convenience («), but a pressing necessity (k), 
and that«it involved as a consequence the immediate payment 
of the solicitor’s bill (Z). He must further show (m) that, through 
the solicitor’s delay in delivering the bill (n), he was given, before 
payment, no opportunity of considering it (o) ; if the bill was in his 
hands fbr a sufficient time beforehand, there is no pressure (p). 

It is not, however, necessary to show pressure or fraud; the 
court will interfere where the overcharge is excessive (g), and 


(d) Be Browne {1851), 16 Bcav. 61; Be Barrow (1853), 17 Beav. 617; 
Be Abbott (1854), 18 Beav. 303. 

(e) Be Foster, Ex parte Walker (1860), 2 Do G. F. & J. 106, C. A . ; Re 
Cume (1846), 9 Beav. 602 ; Be Rcmce (1866), 22 Beav. 177 ; Be Sladdcn 
(1847), 10 Beav. 488 ; Be Welh (1845), 8 Beav. 416 ; Be Harrison (1847). 
10 Beav, 67 ; Be Newman (1867), 2 Oh. App. 707 ; contrast Be Griffith, 
Jones Co, (1883), 53 L. J. (Cii.) 303, C. A. 

(/) Be Harding (1847), 10 Beav. 250 ; Be Hubbard (1862), 16 Beav, 251 ; 
Be Munns and Longden (1884), 60 L. T. 356. 

(g) Be Pugh, Ex parte Briscoe (1863), 1 Do G J. & Sm. 673, C. A. ; 
Be Wells, supia , Be Ben?iett (1845), 8 Beav. 467; Be PhilpoUs (1853), 
18 Beav. 84. 

(A) Be IjcU (1862), 31 Beav. 488; Be Trvon (1844), 7 Beav. 496; 
Ex parte Andrews (1844), 13 L. J. (cir ) 222. Tho court does not, however, 
luterfere where tho overcharge is not excossive (Be Finch and Shepheard, 
Ex parte Barton (1853), 4 De G. M. & G. 108, C. A.). 

(t) Be Abbott, supra ; oompare Be Dolman (1854), 2 W. B. 447. 

(A) Be Harding, supra; Be Finch (1853), 16 Beav. 685; Be Boycott 
(1886), 29 Ch. D. 671, C. A. 

(l) Be Newman, supra , Be Browne, Ex parte Jefferies (1862), 1 
De G. M. & G. 322, C. A. ; Be Bmnev, Ex parte Price (1858), 7 W. R. 
176. 

(m) Be Mash (1851),J^ Beav. 83. 

(n) Be Boycott, swpram An order is not made where the solicitor has. 
before payment, olloTed an opportunity for taxation, and warned tho ohent 
of tho difficulty of obtainmg an order aftor payment {Be Boyle, Ex parte 
Turner (1864), 6 De G. M. ^ G. 640, C, A.). 

(o) Be^iefder and Sumner (1871). 25 L. T. 66; Be ElmsUe (1850). 12 

Beav. 5SV: Be Pugh 0863), 8 L. T. 586 ; Be Abbott, supra; Be Massey 
(1909), 101 L. TiMl7 ; compare Be Loughborough (1867), 23 Beav. 439 ; 
BeFy^(1846).TBeav. 117. ^ 

(p) Be Harrison, supra; Be Drew (1847), 10 Beav. 368; m HfMard, 
supra ; Be Jones (1845), 8 Beav. 479 ; Be Ladey Jt Sen (1883). 
25 Ch, T>. 301. 0. A.; Be Welchman (1848), 11 Beav. 3l9 ; Be 
Towle (I860). 30 Beav. 170; ooiq|pare Ndk^e v. Tf often (1842), 5 Beav, 


^(<g)Se N&rmm (1884). 16 Q. B. D. 073. C. A.; Barrow, nmo/ 
Beltinneir, Ex parte Price, supra; Be JHekson (185^. 8 De O. n. 

G. 655, C. A.; Be ^ (lfiS7).^37 D, 40 ; JW7jf » 

W* B. 632 } contrast & ta^on, Steide S Oo. (180W. 36 m A 

Ofve^arge is not si^cient {Be Drake (1844). S Beav, X23; 
BeWaUh (1850). 12 Beav. 490; Be Ohawue (1884). 52 L. T, 7^ 6. A. s 
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i^^^rever the bill bhftiilgeB 


unexplamedCr) ; and, ge 
open to criticism (s). 

. 1286« After the expiration of twelve montha from the date of 
payment, no order to tax the bill can be made (t). 

1297. In the Chancery Division application may be made for an 
order of course for taxation of the bill, within one month after the 
delivery of the bill, by the client (a) or person liable to pay the 
bill (6), or, after the expiration of a month and within twelve 
months after the delivery of the bill, by the client (c), or person 
liable to pay the bill (d), or by the solicitor (e). The appUoation is 
made ex parte, by petition (/), which should contain fulrmaterials 
to enable the court to decide whether or not the application should 
be granted (g) and the order is made ex parte by a registrar (A). 


Be Tovfle (1860), 30 Beav. 170 ; Be Ftnoh cmd Shepheard, Ex parte 
Barton (1853), 4 De G. M. & G. 108). 

(r) Be Bohimon (1867), L. B. 3 Exch. 4. A common mistake that the 
remuneration was by scale fee is not sufficient to justify taxation (Be 
Olascodine and Carlyle (1885), 52 L. T. 781, G. A.). 

(s) Be Jf., a Sohcitor (1912), 56 Sol. Jo. 520. 

(t) Binna v. Hey (1843), 1 Dow. & L. 661 ; Be WtUon (1843), 13 L. J. 
(q. b.) 17 ; Be Harper (1847), 10 Beav. 284; BarweU v. Brooke (1844), 
7 Boav. 345 (where a petition presented withm time failed on the ground of 
irregularity); Wcdere v. Tayfor (1837), 1 Jur. 375; Be SuUon (1883), 11 
Q. B. D. 377, C. A. ; Be FaUe (1891), 29 L. B. Jr. 1 ; contrast Wcdaon v. 
BodweU (1879), 11 Oh. D. 160, C. A. ; Be Cawley and WhaUey (1870), 18 
W, B. 1125. The same pruK^le applies to an application by a person 
interested (Be Jackson, Be Cottreu, Boughton-Letgh v. Boughton-Leigh 
(1889), 40 Ch. D. 496; Be WeUbome, [1901] 1 Ch. 312, C. A., following 
Be Downes (IS^4), 6 Beav. 425). But taxation maybe ordered notwith- 
standing twelve months have elapsed if no proper bill has been delivered 
(Be Callia (1901), 49 W. B. 3L6, n). 

(a) Solicitors Act, 1843 (6 ds 7 Viet. o. 73), s. 37. 

(b) Ibid,, 8. 38; Be Bracey (1845), 8 Beav. 338; Be Bignold (1845), 
9 Beav. 269; Be Hartley (1861), 30 Beav. 620. The bill (Ke Bobertson, 
a Solioiior (1889), 42 Ch. D. 653), or a copy (BeKeUock (1887), 35 W. B. 
696), must have been dehvered to him ; it need not havo been delivered to 
the party chargeable (Be Abbott (1861), 4 L. T. 676). A person applying 
as a person interested cannot apply for an order of course ; see p. 791, 
post, 

(o) Solicitors Act, 1843 (6 ds 7 Vidt. c. 73), ||u87. A second order of 
course should not be applied f&t where the firsTiias lapsed (Be Webster, 
[1891] 2 Ch. 102; Be Taylor, Sons, and Tarbuck, [1894] 1 Ch. 503; see 
Be Gedye (1852), 15 Beav. 254; Be Htnion (1852), 15 Beav. 192; and 
compare Harvey v. Maiylww (1863), 2 W. B. 128 (London agent) ). 

(d) Solicitors Act, 1843 (8 & 7 Viet. c. 73), s. 38. jn 

(e) Ibid., B. 37* m 

(f) For the forms of petition, see Daniell, Chanc^y Forms, 6th ed , 
pp. 1042 — 1048. The petition must be indorsed in the name of the 
country solicitor, not of his London agent (Be Soholes db Sons (1886), 32 
Ch. D. 246). 

* (g) Be Gedye, supra, followed in Be CoHyer-Bristow, Bussell HUB, db Co., 
Ex parte Fletcher (1899), 81 L. T. 110 ;^Be IngU (1865), 21 Beav. 275 ; Be 
8., a SeUoitor ( 1910), 65 Sol. Jo. 127. ^ * 

(h) See B. S. C., Appendix N., item 195, n. ; Ord. 62, r. 18. The 
distnot registrars at Livezpool and Manchester have now jurisdiction 
to make the order (tMd*, Oid- 3(1, r. 6 a, altering the law as laid down in 
Stead r.SmiShM [19111 A. C. 688). For the present form of order, see B$ 
Sroehu^ (19091 3 170, C, A* ; B. S* C„ Appendbi^'IC, Ko. 4U, 
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’Wh6getheiright to tetation 

ftp|diefttioQ must not be made forUHrordet ot eoutdd^ but jioc ik «TiuKttkui 
special ord^* special order ediould also be apidied for ||baf OMs. 
there is §b dispute between the parties as to Uie existence of the 
retainer (k) or of some point aneeting the right to tax, such as the ' 

delivery (0 or payment (m) of the bfll or the professional character 
of the work done («), or where the application is made by one only 
of several cUents (o), or*againBt a firm of solicitors, only one of the 
partners being concerned (p), or by a person who is not a client, 
but who claims taxation as a person interested (j), or by a country 
solicitor igainst his London agent (r), or, generally, wherever, in 
the circumstances, the common order is inapplicable («). In these Procedure, 
cases the application is made by an originating summonB (t) ; it must 

(e) As where taxation is applied for after payment (Bayer v. Wagetaff 
(1843), 12 L. J. (CH.) 496; Be Carew (1844), 8 Beav. 160; Be TRnter- 
botUm (1851), 16 Beav. 80 ; Be Forsyth (1805), 2 De G. J. & Sm. 609, C, A. ; 
see Howell v. Ednvunde fl827), 4 Buss. 67). The same principle applies to 
a person liable to pay (Be Becke and Flower (1844), 6 Beav. 406). 

(*) Be Thurgood (1864), 19 Beav. 641 ; Be Wood, [1891] W. N. 203 ; Be 
UaddeUey (a Solicitor) (1891), 35 Sol. Jo. 663; compare Be Donaldson 
(1884), 27 Ch. D. 644 ; and see Be Graham and Wigley (1908), 52 Sol. Jo. 

684. But, under the common order, the retainer may be disputed as to 
particular items (Be Frape, Ex parte PerreU (No. 2), [1894] 2 Ch. 290 ; Be 
aerhett ( 1887), 34 Ch. D. 504 ; Be Bracey ( 1846), 8 Beav. 266). The solicitor 
may obtain the common order, though ne knows that his retainer is dis- 
puted (Be Jones, a Solicitor (1887), 36 Ch. D. 106; considered in Re 
Wingfield and Blew (Solicitors), [1904] 2 Ch. 666). 

(l) Be Hulbert and Crowe (Solicitors etc.) (1894), 39 Sol. Jo. 83; Be 
Thompson (1886), 30 Ch. D. 441, C. A. ; Be Robertson (a Solicitor) (1889), 42 
Ch. D. 553 (whore the delivery to a person liable was in dispute) ; compare 
Be 0, (a SolicUoT) (1007), 53 Sol. Jo. 616. 

(m) Be Winterbottom, supra; oompave Be HoUand (1864), 19 Beav. 314. 

(n) Be EUfidge (1849), 12 Beav. 387; Be Inderwick (1883), 25 Ch. D. 

279 C. A. 

(o) Be Perkins (1845), 8 Beav. 241 ; Re Lewin (1863), 16 Beav. 608 ; 

Re IldeHon (1863), 33 Beav. 20L 

(p) Be Cumot and Parkinson (1871), 40 L. J. (ch.) 608. 

(q) Be Siraford (1862), 16 Beav. 27 ; Be Richardson, Ex parte Mobhs 
(1845), 8 Beav. 499 ; compare Be EaUett (1865), 21 Beav. 260. Por the 
form of summons, see Dwiell, Chancery Forms, 6th ed., p. 1049 ; for the 
form of order, 1 Seton, jHdgments and Orders, 7th ed., pp. 260, 261. 

(r) J^es y. NuUaU (1854), 2 My. & E. 284 ; Foley v. Smith (1851), 20 
L. J. (CB.) 621 ; but see Harvey v. Mayhew (1863), 2 W. B. 128. As to 
bringing the amount of the bill into court, see Ostle v. Christian (1823), 

Turn. & B. 324; Lees y. NnUaU supra; Be SmUh (1841), 4 Beav. 309; 

Siofer dr ifb, v. Johnson <1890), 16 App. Gas. 203, 205. 

(e) B$ Jones, q^oUdtor, supra; Me Thompson (1888), 36 Ch. D. 441, 

C. A. ; Be Carvei^S45), 8 Beav. 436 ; Be Bees (1849), 12 Beav. 256; Be 
Fanshawe (H. HJ), [1906] W. N. 64. A special order most be obtained to 
tax one ot sevei^ distinct bills (Be TeUs (1864), 33 Beav. 412 ; Be Byrch 
H6mnd v. Qwywne (1844), 8 Beav. 124 ; Be WcweU (1866), 22 Beavrn34 ; 

Be Law and Gould (1856), 21 Bcav^ 481). unless it is admitted that nothing 
is due to the solicitor, the only qivmion being whether he has been overpaid 
(Ik Ward, [18961 2 Ch, 31, C. A.). ^ 

(t) E. S. O.j Ord. 65, r, 2 (16). For the form, see Und., Appendix K, 

No. iQ f Danjell’s Chancery Forms, 6th ed., pn. 1047-**1049. In toatioua 
of the costs of conveyances under the hianas Clauses Consolidation Ajfit, 

1846 (8 Af 8 Viet. e. 18), where the promoter and the party entitibd to 
such opsti are unal^ te ai^pee, the applioatioii is by petition s* 83). 
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ba aerved on ibe other iid|rtwo oleiur days before the retu|^4^ (a)» 
bat no appearanpe neea be entered (6). The order,^tt^illlgb|tr 
granting or refusing the application* is a final order for the pto^ptase^ 
of appeal (e). 

An order obtained ex parte which should not have been so 
obtained will be. as a rule, discharged with costs (d). though the 
court may deal with it on the merits (e). Application^ to discharge 
the order must be made by motion (/). and the notice of motion 
should state the objections to the order (g). If a special application 
is made where an order of course might have been obtained, the 
applicant must pay the extra costs incurred (/i). In % doubtful 
case, therefore, the applicant should ask the other side to consent 
io an order ex parte (%) : if consent is improperly refused, the person 
refusing will be ordered to pay the extra costs (k), 

1298. Where the cHent applies for an order of course within one 
month after delivery of the bill, he has an absolute right to it, and 
cannot be required to bring money into court or to submit to pay 
tho amount found on taxation to be due (Q. Where, however, he 
applies for the delivery up of papers (m), or where he appeals to tho 
discretion of the court (n), the court may require from him a 
submission to pay (o). This submission, which is inserted in the 


(а) R. S. C.. Ord. 54, r. 4s. 

(б) Ibid,, T. 4f (1). If tho cliont does not oppose the summons, he 
cannot afterwards object that items m tho bill are not taxable (Be Johnson 
(1865), 1 Jut. (n. S ) 1140). 

(0) Be Beeves (Herbert) Co.. [1902] 1 Ch. 29, C. A. ; see R. S, C.. 
Ord. 68, r. 3. 

(d) Be S„ a Solicitor (1910), 55 Sol. Jo. 127 ; Be Byrch» Holland v. 
(hvynne (1844), 8 Beav. 124; compare Be Straford (1862), 16 Beav. 27; 
Be Brown (1867), L. R. 4 £q. 464; Be Perkins (1846), 8 Beav. 241 ; Be 
Oahnel (1846), 10 Beav. 45, where, in the curcumstances, the order was 
discharged without costs. 

(e) Be Webster^ [1891] 2 Ch. 102 ; Be Taylor, Sons and TarhueJe, [1894] 
1 Ch. 603 ; Be Thompson (1888), 36 Ch. D. 441. C. A. ; Be KeUoeh (1887). 
36 W. R. 695 ; compare R. S. (i.. Ord. 70. r. 1. 

(/) Judicature Act, 1873 (36 & 37 Vict. c. 66). a. 60; see Boahe v. 
Stevenson, [1895] 1 Ch. 358. The application must be made within a 
reasonable time (R. 3. C., Ord. 70. ;r. 2 ; Be Hillwrd, Bx parte Arihvr db Co, 
(1891), 36 Sol. Jo. 698). An application by <^ent to vary bis own 
order must also be made within a reasonable time (Be TtbbUts, a Solicitor 
(1881), 30 W. R. 177 ;''Be SprtngaU (1844). 8 Beav. 63). 

(g) R. 3. C., Ord.. 70. r. 3. 

(k) Purwen v. MUbwm (1889), 42 Gh. D. 424, C. A. ; Be Bignold (1845), 9 
Beav, 269; Be Siede (1861). 20 L. J. (ch.) 662; Be GoHknyfBaxwm y. 
Brooks (1844), 8 Beav. 121 ; Be Atkinson and Filgriig^ (1858), 26 Beav* 
161 ; compare Be Kdloek, supra, 

(«) Be Taylor (1852). 15 Beav. 146. 

(k) Be Adamson (1864). 18 Beav. 460; Be Lett (1862). 31 Beav» 488 ; 
AsBroeev (1846). 8 Beav. 266. 

(1) Be Broekman, {1909) 2 Ch. 170, Qi A. 

(m) The court has a discretiou as to adding an order for the delivery of 

papers {Bx parte Jarman (1877), 4 Ch. D. 835). I 

(n) See Be BaUems and Hutohinson, [1897] 1 Ch. 699. where the oKent 

was bankvopt and the application was made by a mortgagee of the sums 
due fcom w soHoitor. # 

(o) A ^bmiBBion tO pay is not necessary. sfuCO an order can be made to 
pay t8i8 deetified balance under tA Boliciton Ao^ 1843 (6 6& 7 Tiot^ On 7d)^ 
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be a submisGuon to pw^fiot wliat k 
yK^i je certified as recoFcrable, bavmg remcfi iOt inl^ awa W6 
Bfaluto of l 4 imitatioDfi(p); in this ease ord# tboold %MA 
taxation of the statate-barred items so as to asoerUilft w amonfit 
tor which the solicitor has a Iien(jf). l?he forms of order in use 
further pioyide for the solicitor giving credit for all toonejs received 
on behalf of the client, for the costs of the reference, for certifying 
the amount due (r) and by whom it is to be paid (a), lor delivefy^np 
of papers on payment, and for restraining the solicitor trcun Stmtlg 
on the bill pending the reference ( t ). 

When the order of coarse is obtained by the client, it must be 
indorsed and personally served on the solicitor (a). 

1299. In the King's Bench Division the application is m^, if 
connected with proceedings before the court, by a summons in the 
action or other proceeding (6) ; if not connected with aiw pro- 
ceedings, by an originating summons (c). The order is made by a 
master ( d ). 

Sub-Sect. 3 — The Conduct of the TaoiaUm , 

1300. The solicitor having the carriage of an order for taxation 
must, within seven days after the order is perfected, leave at the 
office of the taxing master to whom the taxation is allotted {$) a 


8. 43 ; but it 18 convenient as savmg the expense of a eeparate application 
(Bb Broclcman^ [1909] 2 Ch 170, C A.) 

(p) 21 Jae. 1, r 16, soo Be Brochnian, supra, discussing BudgeU v. 
Budgett,\\%^6] 1 Ch 202, aadBe MargeUs, [1896] 2 Oh. 263 . Be Tmplstom 
& Oo (1909), 101 L T. 144, C. A. 

(g) Be Brockman, supra* As to the efioot of the Statute of Limitstiona 
(21 Jao. 1, 0 16) on a solicitor’s bill of costs, see title Limitation op 
Actions, Vol. XIX , p. 42 , as to when time begins to run, see pp. 774, 
776, ante, title Limitation of Actions, Vol XIX , p. 48. 

(r) The taxing master may, under R. S. C., Ord. 66, r. 27 (67), extend the 
time limited in the order (namely, one month) for making the certidoate 
(Be Maetntosh and Thomas, Sohcvtors, [1903] 2 Ch. 394, 0. A.). If the 
solicitor attends the taxation after the time limited has expired, this is a 
waiver of his right to object (Re Field (1853), 16 Beav. 693). 

(e) Where the order is obtained by the solicitor, it pioyides only for 
payment of any balance due firom him (I Seton, Judgments and Omers, 
7th ed.. pp. 234 ef seq ; E. S. C„ Appends K, Ko. 42). 
what is due from the client by action only {BeDshenha/m and Walker, [1896] 
2 Ch. 430; Re Barcowrt, a SoUeitor (IBSl), 32 Sol. Jo. 92) ; see p. 812, post. 

( t ) This does not prevent the solicitor from enforcmg any collateral 
security for his costs ; see p. 811, poet. 

<«) 1 ». C.. Ord. «, t. 6; Xt WMs. [WW] W. N. IM, 

S & neXl , a [I860] W. N. 266 { oompm Be Sobtrtmt (fl flpJWtor) 

(1889), 42 CIl D* o63. As to service out of the jurisdictioa, see K* S. C.# 
Ord. 11, r. 8A, altering the law as laid down m Be Ronmi. jBs parte 
Bmmdon (1886), 64 L. T. 128. The taxing master also post 

of the dafea when the bHla are to be left for taxation, ana when the taxation 
is to be proceeded with (H. S. C., Qzd. 66, r. 19p; compare 4bid., r. 19a). 
(6) For the form, see E. S. C.» Appendix X, Ko. 42a. 


ie) For forms, see Und., Nos., 40o, 41 b. 

. w 


S$ Thomatt [1808] I Q. B. 878. For forms of orders, see B. ft. 0., 
Appeiidk K, Kos. 41— «. In Be Brodmun, supra, it was 
tSeMme fopn should be nsed both in the «A«no8t7 and in the B^e Bernih 


Ipiihyi^ H" 

« lej "Wax the aUotment of bmiiiciB^ amongst the toadag msstog, see 
Rggnlatfops issued by Taxing Mastein. 190St Any taxing master may 
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Shot. 4. oopj oil the order, to||^tber with a statement oontainiiig sazan 
rTazatMi and a^resses of paxties appearing in person and of the ntisttois 
offlests. of pai^es not appearing in person (/). The taxing master 
then gives notice by post fixing a date before whioh the bills to be 
taxed are to be left at his ofSce, along with the necessary voochers, 
and a sabseqnent date on which the taxation is to be proceeded 
with (p). _ The taxation must, if possible, continue without inter- 
ruption till completed ; notice of any adjournment must be sent by 
the taxing master to any solicitor not present at the time of the 
adjournment whose attendance is desired at the next appoint- 
ment (h). 

Pew«n ot 1301. The taxing master has, for the purposes of the taxation, 
power to administer oaths, to examine witnesses (t), and to require 
the production of documents (k). He may grant extensions of time (1), 
and may award costs agaidst any person neglecting to proceed with 
the taxation (m). He may direct parties to be represented by 
separate solicitors (n); and, where the costs are payable out of a 
fund, he may direct what parties are to attend and disallow the 
costs of any parties attending unnecessarily (o). He may take 
account of what is due on the taxation (p), and may adjust the 
rights of the parties by allowing a set-off (q). 


assist in taxing a bill referred to another taxing master (R. S. C., Ord. 65, 
r. 16 ; Solicitors Act, 1843 (6 & 7 Viot. c. 73), s. 42). 

(/) B. S. C., Ord. 65, r. lOo. If he fails to do so, he loses the coats of 
drawing and copying the bill and of attending the taxation (t5td.). 

(p) r. 19 d. 

(a) Ibid., r. 19 e. Where any party entitled to costs delays brlngini 
his costs, the taxing master may proceed without hinij and may allow ] 
a nominal or other sum (tbid.,‘ r. 27 (28) ). 

(«) If necessary, he must hear witnesses on both sides and allow them to 
be cross-examined {Brown v. Great Wettem Sail. Co. (1887), 3 T. L. R. 
582 ; Be Fhas, Argtea and Bowline (1874), 44 L. J. (CH.) 375). 

(b) B. S. C., Old. 66, r. 27 (26); Be Bvam, Bz parte Brown (1887), 36 
W. B. 646; see also Barhen v. Gordon (1913), 48 L. J. 703. 

(1) B. S. G., Ord. 65, r. 27 (fil). This enables the taxing master to extend 
the time lor making the aBooatar, though the time limited by the order 
has expired {Be Maointoeh and Thomat, 8oUoiU>re, [1903] 2 Oh. 394, C. A.). 
Aa to the costs of applications, to extend time, see R. S. C., Oid. 65, 
r. 27 (24). 

(M) Ibid., I. 27 (28). - 

(») Ibid., r. 27 (26], 

(o) Ibid., r. 27 (27); Be Babnond, Bt/donv. WtSiasM (1905),22T,L. B. 
181; SUaKUc^ntUU^rr. leU (1681), 9 W. B. 830. B<^re eompleting the 
taxation the taxmg master may tequiie the solicitor to submit the Iw to 
bis client and to inform tiie client of taxation (B, S. C., Ord. 85, 
t. 27 (66) ), 

(p) Ibid., T. 27 (27): see also tMd., r. 27 (28). But not general aooounts 

JMtVeen the parties O/opee v. Jemee {IbfibY, 1 Bwv. 307 ; Jte a841). 
8 809 ; Oooper r. JSwart{lM7), 16 Sim. 684 ; King r. Savery (1858), 

8 O, M. & G. Ml, * Be ie Btiteeeur and OaJf^, £1890] 2 0®, 487, 

G.j^ Old. 65, r. 27 (21) ; Batten v. Wedgwood Goal and IronVo. 

vJBairtiJI32e). 1 Rust. 155 ; Bs OraMdagt 


Dennis 



D. 8l& C. A. This dm 
„^reen tbe same psrtiaa wT 
9T€B. 485, C. a.; Botov. 
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190 % On the completion ol the taxation the fauring maetartitfatfea 
hii Mraficate or allocator (r) showing the resoli ol m taxation («). 

^ Sub-Sbctt. 4.— jS^netff iff Tiueaiion, 



At ajtiy time before the allocatur is issued (t) any party (a) 
dissatisfied with the taxing master’s allowance or disallowanoe the o^aettoss^ 
whole or part of any items may carry in a list of objections; the 
list must be in writing, and must spemfy concisely the partioular 
items or parts of items objected to {b)^ and the grounds of objec* 
tion (c). Thereupon application is made to the taxing master to Beriew hj 
review the taxation (d) ; and the taxing master is to review the 
taxation before issuing the allocatur (e). He may receive further 
evidence, if he thinks fit(/); and, if required, he must state in 
his allocatur or by reference to the objections his decision 
thereon, together with his reasons and any special facts or 
circumstances (g). 


1304. As regards items not so objected to, the taxing master’s 
allocatur is final (A). As regards items which have been specified 
in the list of objections, any party (i) dissatisfied with the 


paHe Qnffin (1880), 14 Ch. D. 37, C. A. ; EaaBell v. Stanley, [1896] 1 Ch. 
607 ; Barker y. Hemming (1880), 5 Q. B. D. 609, C. A.). 

(r) For the form, see E. S. C., Appendix F, Nos. 21, 21a. 

(s) See title Practice and Procedure, Vol. XXIII., p. 186. He may 
issue an interim allocatur without waiting till the whole amount can be 
eertided (R. S. 0., Ord. 65, r. 27 (17) (o), (39) ). If it appears that 
there must in any event bo moneys due from the solicitor to the oUent, he 
may issue an interim allocatur, on the filing of which a master may 
order the moneys so certified to be forthwith paid to the client or brought 
into court {ibid., Ord. 62, r. 26). 

(0 See, however, Be Furher (1898), 33 L. J. 343, C. A., where, to avoid a 
miscarria^^e of justice, the allocatur was set aside so as to enable objectionB 
to be carried in. 


(a) Including any party’s sohoitor, though no longer acting for him, 
where such party’s ooets are directed to be taxed {Be Olarhe^e SettUmeni 
(1911), 36 Sol. Jo. 293). 

{b] B. S. C., Ord. 66, r. 27 (39). As regards libel, the objections are 
absolutefy privileged (Pedley and May v. Marrie (1891), 01 L. J. (Q. b.) 21), 

(0) No fresh grounds of objection can be taken before the jud|^ (Sirousr 
berg v. Sanders (1889), 38 W. E. 117, C. A.). 

id) B. S. C., Ord. 06, r. 27 (39). 

(«) r. 27 (40). Where the taxing master to whom the bill was 
referred has been assisted in his taxation by another taxing master, the 
first taxing master is to review the taxation, though the items object^ to 
were dealt with by the second taxing master (JKots v. Aehwin^ [16M] W. N. 
86 ; Be Lett, Ex patio Parry (1861)> 6 L. T. 416). 

(/> E. S. a, Ord. 65, r. 27 (40), 

(g) Ibid. : Bashwood v. UagnMC, [1892] W. N. 64 ; compare Mdkont 
[103} 1 Oh. 607, C. A, The opposite pariy may then carry ifi eoumber- 
objeotlons {Stroueberg v* Sanders, supra, Shrapnel v. Laing ^1888), 20 
Q, B. D. 334, 0. A. ; Be Furber, eup^. 

(A) S. Old. 65, 1 . 27 (41). ^here the taxation is conducted under 
thal^fis Clauses (Taxation of Cfbsts) Act, 1896 (68 A 50 Tict. o. 11), 
8 . r(2), the court has no power to review it (Bo Cannings, Lt4. and Middlseex 
Comfy OcunoU, [1907] 1 K. B. 61, 0. A* ; see a&o Smdbaek Ohai^ 
Tmeimr. Earth Sk^ordehite Bail Co. (1877), 3 B. D. 1, 0. A, foUo^ 
Owen T« London ana Forth Western Bail Co. (1867), L. B. 3 Q* B. 64^ 

(1) A person who is not a party should apply to have the orders lor 
taxation disohari^ (CharUon y. Charlton (1882), 31 W, B. 237)» 
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al!oeat 4 r<j!;) may, within fourteen days from its date 
the indite in ohambetv for an order to review the taxation 
jud^ may make Both order as he thinks jast(m). No evidatiw 
otowr than that Wore the taxing master is to he received unless. 
tJto judge so dh»otB(»). 

The court does not, as a gmieral role, interfere with the discretion 
of the taxing master (o), even though he may have disallowed the 
whole of the eosts (p). Where, however, the matter is not purely 
one for his discretion (q), or where he has acted upon a wrong 
principle (r), or has mistaken the soope of the order for taxation («), 
or where he ought to have heard further evidence (t), the court 
orders a review. 

1306, An appeal lies to the Court of Appeal from the order of 
the judge (a). The order being an interlocutory order, leave is 
necessary (1>), and the appeal must be brought within fourteen 
day8(c). 


(k) Tho review is iiot ordered until the olloodtur la made (J2o IjO 
Braasmr <md Oakley, [1896] 2 Ch. 487, C- A.). The objections must bo 
confined to those taken before the taxing master {Strousherg v. SaTiders 
(1889), 38 W,.B. 117, C.A.;Be HiU, a SolioUor (19S6), 33 Ch. D. 266, C. A . ; 
Shra/j^l V. Lavng (1888), 20 Q. B. D. 334, 0. A. ; Craske v. Wade (1899), 
80 L. T, 380, C. A. ; Be Nation, Nation v. Hampton (1887), 67 L. T. 648), 
unless the objection is to the whole of tho finding (Be Castle (1887), 36 Ch. 
D. 194, following Be Sparrow (1681), 8 Q. B. D. 479, C. A.), or unless the 
taxing master has wrongly allowed a lump sum without taxing at all (Be 
Johnston, Mills v. Johnston [1904] 1 Ch. 132). 

(l) The time may be extended (R S. C., Ord. 66, r. 27 (41) ), 

(m) Ibid. Where the taxation lias taken place b^ore a distnct registrar, 
the judge may refer the items obircted to to a taxing master of the Supreme 
Court (IStevens v. Qttffim,, [18972 2 Q. B. 368, C. A.). 

(n) B. S. 0., Ord. 66, r. 27 (42) ; Sturge v. BimsdeJe (1846), 9 Beav. 170 ; 
ffesfsr V. Beeiw (1887), 34 Ch. D. 607, C. A. 

(o) In the Estate of Ogtlvte, Ogtlvte v. Massey, [1910] P. 243, C. A. ; 

Oim T. BohM, [1911] W. N. 28, C. A. ; Be Fvndlay, Eindlay v. Cuthhertson 
(1910), 44 1. £. T 214, C. A. ; and Oadeby Main Collieries v. Yorkshire 

Miners^ AssooiaUon (1907), 23 T. L. B. 635, C. A. ; Wheder v. Fradd (1898), 
14 T. L. B. 440, C. A. ; Okmorgan County Council v. Great Western Bmk 
Co., (1895] 1 Q. B. 21 ; Be Maddock, Butt v. Wright, [1899] 2 Ch. 588, 691 ; 
Mangan v. Metropohtan Eleetrtc Supply Co,, [1891] 2 Ch. 661, C. A. ; Fenton 

(^ks^(1818), 3 Madd. 400; ^Uop v. Oaford (Lord) (1833)^ 1 My. & K. 
564; Friend v. SoWy (1847), 10 Beav. 329; Be Oamn (1854), 18 Beav. 
508; Eyre v. ShdUsy (1841), 5 Jut. 439; Be Moss (1854). 3 W. E. 19; 
Bueknall v. BoydeU (1839), 7 Scott, 171 ; Be Broum (1867), h, B. 4 Eq, 
464; Clarke v. Tyne In^rqpen^i Commissioners (1868), X4. B. 3 C. P. 
230; Tgtesias T,^Moyal Exduvnge etc. Corporation (1870), h. B. 5 C. P. 
141 ; P^ter v. J^Mn (1870)> L, B. 6 C, F, 518 ; Beattie r: Ebur 
(1873), 43 L. J. (Gtt.) 80. But he mutt have exercised his dv 
{Bosmdl V. Cooks (mi), 36 Ch. D. 444, C. A.). 

i Simmons v, Stofer (1880), 14 Ch. D. 154. 

Agerr. Blacktock di Co. (1687), 66 h. T. 890. 

Fenton v, Orkikett, supra; Sparrow v. S€U (1881), 7 Q. Bv D. 382 ; 
w ApfeKimUSI Sol Jo. 97; SePofter, Ampkktt and Jones, 11919] 
2 Oh 99. ^ 

(,) AmmB V. Bwkanum (1888). 8 Sim. 167. 

(t> yfiiMit V. ZKnwW*. nwa. 

(a) £1868) 1 Q. B. 8(tt. C. A. $ see also (18^)8). 

6 BL. J.788*^^ i 

m Bt .TalSW, [1807 ] » Ch. 148. C. A. 

M Jtu WatfaMi, a»part$ Ph(aip$ (1887). 18 Q. B. B. |»# 0. A. 
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4806. ^ere an order is made for idte taxation of oMtii paiWSlksA 
toihe istatntoryjpowers of the court(d), the taxinj^ <moer» sniqfw 
to tiie eonrt’s direction, is given a large disoreijoit ht to rae 
amonnt whieh he may allo-wCe). The principles of adlotttuee by 
which he onght to be guided in taxations in matters and aot^bns in 
the Supreme Court of Judicature (y), and in non-contentions eyees 
where he has j urisdiction, differ according to the circumstances Ot the 
case, depending upon which of the following categories the taxation 
belongs to, namely: — (1) As between solicitor and client; (2) as 
between party and party; (8) where the costs are payable out oi 
a fnnd ; (4) where they are to include costs, charges, and expenses, 
and to be by way of indemnity ; (6) where they are covered by 
the scales attached to the Solicitors Remuneration Order, 1881, 
Schedule 1. ; and (6) where they are regulated or affected by any 
statutory provision. 

Sub-Sect. 2 — Costs as between Solicttor and CUmt, 

1307. The taxation of costs as between solicitor and client applies 
to costs whieh a solicitor is entitled to recover as against his 
own client ; and to costs which in special cases may be awarded 
as between solicitor and client against an unsuccessful parly to 
litigation (^). 

1308. The solicitor’s right to recover costs as against his own 
client arises out of his professional employment (h). In non>con- 
tentious business the taxing master is bound to allow the scale 
charges fixed by the Remuneration Order, 1882 (t), unless the work 
done falls outside the scale (j), or unless the solicitor has elected to 
charge item charges (k). As regards contentious proceedings, the 
solicitor is not limited in hie charges against his own client to such 
sums as may be allowed against his opponent as party and party 
costs (1). Any items in excess of party and party costs will become 
payable to bim when he has complied with his obligation to deliver 
to his (dient a signed bill of such items and has waited the neces- 
sary month (m). If, however, any of the items are unusual in their 


(d) See n. 780, ante. 

(e) B. Si Cl, Ord 69, r. 27 (28) ; Be Bnnen, Tatham v. Ermen, [1903] 

2 196; Muver <8 Oo„ Ltd, v. Tate Steamere, Ltd , [1902] 2 E. B. 184, 

0. A.: Be Jdwroughe, WeUeome <9 Co.’e Trade Marke (1904), 22 B. Pi C. 

164. 

(/> As to costs to the county court, see title Couhtt Connxs, Vol> VHI., 
pp. o78 et scf. 

(f) Bee aho title PiuoTtcss ahd Fbocbdubb, VoL XEU!., p. 182. As 
to etots in county court sctions where a seUoitor Is not em^i^wdS see 
title OovMtr ^mtiis, Vol. Vlll., p. 683 ; as to costs oa between solicitor 
and diant, see ibid,, p. 586. 

f See pp. 728 et eeq., ante. , * 

See pp. 760 at sag., cmta. 

Bee pp. 766 at aa 9 '.,a«ta. 

<h) See totd. As to ipeoial agreaunents as to remuneration, see pto 790 
at die*, asita. ‘ 

(I] As to party ana party eosta, sae pp. 799 at aagt, poet, 

(M) Baa pp. 774, 778, <Mta, 
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SMfB A. nature, and each as iroald not bd incurred in the mcilker'bjt a 
WtA Coito solicitorab the ordmary course of conducting a busmess of land 
dUow^on on befaaif of hie client, the solicitor cannot recover these itema 
TaMtteiL unless^ he has protoeted himself by taking his client's express 
authority to incur them (n). Moreover, where costs have heen 
ibcmrred improperly or without any reasonable cause, or where there 
has been misoonduct or default on the part of the solicitor by 
reason of which the costs, although tproperly incurred, have proved 
fruitless to the client, such costs may be disallowed (o). 

Trostast 1309. The court has power by a special order to award costs 

as between solicitor and client to a successful party where it is 
tira, exercising its equitable jurisdiction (p\ but not where it is exer- 

cising its ordinary common law jurisdiction (q). This power is 
discretionary, and the court may either itself allow or direct the 
taxing master to allow costs as between solicitor and client 
wherever the court on spedal grounds may consider it right and 
proper to do so (a). 

Such orders are usually made in favour of trustees (b) and 
personal representatives (c). 

(n) Be Harrison (1886), 33 Ck. D. 62, C. A.; Be Blyth and Fcmshawe 

(1882), 10 Q. D. 207, applied in Be Broad and Broad 16 Q. B. D. 

420, 0. A., and in ^ Boney db Co. (1913), 49 L. J. 34, C. A.; Foy v. 

(1842), 2 Q. B. 937 ; Lynch to Chance (1892), 30 L. B. Ir. 278, C. A. ; 
Be lEvans, Ex parte Brown (1887), 36 W. R. 646 ; Be Barnhill (1893), 29 
L. R. Ir. 399 (where the court h^d that for the allowance of costs dis- 
allowed on a prior party and party taxation, the client’s authority ought 
to be produced or valid reasons shown, arising trom the importance of the 
case or otherwise, why the expenses were incun ed ; it is very doubtful, 
however, whether this would be followed in England). The authority 
given by the client must be regc^ed as qualified by the discretion in the 
taxing master to disallow (Donnelly y. Malone (1913), 47 I. L. T. 208). 

(o) R. S. C., Ord. 66, r. 1 1 ; 2?a X., a Solicitor ( 1886), 64 L. T. 634 ; Potts 
V. Dutton (1846), 8 Beav. 493; Lanqford (Lady) v. Mahony (1846), 3 Jo. dc 
Lat. 97 ; Be Clark (1861), 1 De G. M. dc. G. 43, 0. A. ; Be Massey Carey 
(1884), 26 Ch. D. 469, C. A. As to a solicitor being ordered to pay costs 
personally, see pp. 832 et seq., post, title Malicious Prossgutiok ami> 
Proobdukb, Vol. XIX., p. 673, note ( s ). 

(®) Andrews v. Bamea Ch. D. 133, C. A., approving Morduev. 
Pamer (1870), 6 Gh. App. 22; Body v. Elsdon, [1901] 2 E. B. 460, C. A.; 
Brown v. Burdetl (1888). 40 Ch. 9* 244, C. A. ; Be Brown (1867), L. R. 
4 Eq. 464; Johnson v. Telford (1827), 3 Russ. 477; Be Davies, Jenkins 
V. Duvms (1891), 64 L. T. ^4 ; Be Medland, Eland v. Medland (1889), 41 
Ch. D. 476. C. A. 

(q) A plaintiff in an action of tort can only be awarded party and party 
costs (Cock^wm v. B^afda(1881), 18 Ch. D. 449, C. A.), and the difference 
between solioitor and client costs and party and party costs cannot be 
aw^ed as damages {Harrison v. MoSheehan, [1886] W. K. 207). An 
action may, however, be settled on the terms that one of the parties is to 
have costs as between solioitor and client (Jomg v. WaV^ (1847), 16 
M^dtW. 4461. 

(a) Me Bradshaw, Bradshaw v. BtadshM, [1902] 1 Oh. 436. 

(b) Dodds V. Duke (1884), 25 Ch. D. ai7 ; Be Turner^ Wood V, Turner^ 
[1A)71 2 Gh. 126, 133, 0. A. ; Ra Love, Hill v. Spurgeon (1885), 29 Ch. De 
348, C. A. ; Williams v. Wight, [1890] W. N. 60 ; Tumor v. Sonoodt (1882), 
20 Ch. D. 303, C. A. ; Be Bams, Lee v. (1890), 62 L. T. 922; Ra 
Beddoe, Downee v. Cottam, [1893] 1 Ch. 647, C. A. ; Brown v. Ranlaff (1888^ 


(c) For note (c) see p. 799, post, 
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131IX Where in an aotion brought against a jpnl^e auihoy% ^ - 

piaintiS proceeds after tender of amends or paTmenli o 6 sM^t( 
does not recover more than the amount tendered or|aid intcNeu^ 
the defendants are, unless good cause esistB f<Mr d 0 priving Jwgjm 

the costs "(d)k entitled to coats as between solioito and cUenfei^JkS ' 

from &e date of the tender or pa^mient in («). In proceedha^' sgsiiist puiiitiq 
relating to the opposition to the grant of a patent^ the Gompteoller 
may amrd to any party .such costs as he may consider reasonable, 
which would include costs as between solicitor and client(/)* A 
defendant who in an action of infringement of a patent is granted a 
certificate of validity is in a subsequent action entitled to solicitor 
and client costs unless deprived of them by the court’s order ( 9 ). 

Where the client has received costs from the opposite party, it is 
the proper course for his solicitor to include the details of such 
costs in bis solicitor and client bill (k). 

Sub-Sbot. 3 . — CosU <u between Parly and Party, 

1311. All costs ordered to be paid in an action ought to be taxed Puty and 
as between party and party (i), unless in the order there are qualifying 
words directing that they are to be allowed in any other manner 

40 Ch D. 244, 260, C. a”- Allen v. Jarvie (1869), 4 Ch. App. 616; Pie 
Brown (1867), L. R. 4 Eq. 464; Johneon v. Telford (18271* 3 Rasa. 477. 

The red as well as the personal estate is liable to pay costs (Re Vioker- 
etaff, Vieherstaff v. Chadwick, [1906] 1 Ch. 762) ; see title TRUSTS ANU 
Trusters. 

(o) Be Griffiths, Jones v. Owen (1904), 90 L. T. 639 ; see title EXECUTORS 
AND Administrators, Vol. XIV., p. 352. 

(d) Bast V Berkshire County Council (1911), 106 L. T. 65. 

(6) Public Authorities Protection Act, 1893 (66 & 67 Viet. 0. 61), s. 1 (o) ; 
see title Public Authorities and Public Officers, Vol. XXIll., pp. 339 
et seq. But if tho plaintiff takes the money out of court and disconwues, 
the defendants ajre only entitled to party and party costs from the date of 
payment in {Smith y. Norihleaoh Rural CouncU, [1902] 1 Ch. 197). As to 
the taxation of solicitors’ bills chargeable to the council, see title Local 
Government, Vol. XIX., pp. 288, 289 ; and as to costs in an action against 
a corporate officer, see ibid., p. 327. 

(/} Patents and Designs Act. 1907 (7 Edw. 7, 0. 29), s. 39 (1); see title 
Patents and Inventions, Vol. XXIL, p. 178, note (/). As to costs In 
infringement actions, see ibid., pp. 225, 226. 

(9) Patents and Designs Act, 1907 (7 Edw. 7, 0. 29), s. 35; see title 
Paients and Inventions, Vol. XXII., pp. 225, 226. As to oollosive or 
vexatious actions, see Davenport r. Bylande (1865), L. R. 1 Eq. 302, 309; 

PfocUrr V. Sutton Lodge Chemiodl Co , (1888), 6 R. P. C. 142. 

(k) Be Osborn cmd Osborn, [1913] 3 K. B. 862, C A. 

(t) For the regulations governing the taxation of costs as between party 
and party, see R. S. C., Ora. 65, r. 27 ( I) — (58) ^ and Masters’ Practiee Notes, 

1902 (Yearly Practice of the Supreme Court, 1914, pp. 2147 st ssq.j. As to 
the atnounts to be allowed in respect of particular items» see B. S. C., 

Appendix N. The present titlSrOn the question of costs, emmioehen- 

sively with the general pnnoiples govermng taxation, but mere msadons 
of amotmt and matters of detail in respect of the particular items allowable 
fall outside its scope They are, however, dealt with exhaustively in the 
Yearly Practice of the Supreme CAirt, 1914. As to cosm as between par^ 
and party in ocunty courts, see title County Courts, vol. VIII., pm583, 

584; as to costs in divorce matters, see title Husband and Wm, 

Vol. XVI., pp. 647fltseg. 

(j) Be Bradshaw, Bradshaw v. Bradshaw, [1902] 1 Ch. 486. In ceytesia 
oases it has been provided by Itasters’ Regulations that fixed ebsts ara 
to be allowed (see title Fraotxcr and Procrdubjb, Vol. XXllI.^ m, 176 
et ssg.), as, for instancoj in oases under R. S, C., Ord. 14 (Masters’ Resolu- 




IMioretta of 
tMdns 



The promt principle upon which parly and parly 
eosti be tue^is that Uie enooessfal pft% should have an 
ypSwedu againalt, i^ts reasonably incorred iU prosecuting or defend 
actionj^). This prin^ple is, however^ subject to the allowance 
limilwl by the charts set forth in lower scale of charges (2> 
White, however, thb taxing master has a discretion as to amou^, 
he^ay allow such amounts as may appear to him to be proper to 
be paid for the attainment of justice or for defending the rights of 
any party, though he is precluded from allowing agamst an adverse 
party any costs which appear to him to have been incurred or 
increased through over-caution, negligence, or mistake, or by pay- 
ment of special fees to counsel, or special charges or expenses to 
witnesses or other persons, or by other unusual expenses (m). The 
effect of this latitude is to give the master a very wide margin in 
the allowance of amount in discretionary items (n), and where he 
h<md fide exercises his discretion and does not err in the principle 
of allowance, the court will not as a rule interfere on appeal, 
particularly on the question of quantum of allowance (o). 


SMOiBl 

AllOWBD 


1312. The taxing master may make special allowances for the 
preparation of special indorsements, special cases, pleadings, answers 


tionB,May, 1906, see Yearly Praotioe of the Supreme Court, 1914, p.2145}, 
gatniehee oases (Masters’ IteBolutions, 1911, see ibid,, p. 687), and oases 
where the defendant fails to appear (Masters’ scale issued in May, 1906, soe 
ibid,, p. 2144 ; and see Armitage v. Parsons, [1908] 2 K. B. 410, C. A.)- ^ 

action or petition is dismissed, or motion refused, with costs, the taxing 
master may tax such costs without an order, unless the court or a judge 
prohibits the taxation (B. S. C., Ord. 65, r. 27 (33) ; Oosnell v. Bishop (1888), 
38 Ch. D. 386). As to the power of the court to deal with costs in an 
action, see title Pbactigs and Fbocbdube, Vol. XXIII., pp. 176 ef seq, 

(k) Eiehardson y. Bichardson, [1895J P. 346, C. A. ; Carson v. PiokersgUl 
di Sons (1885), 14 Q. B. D. 869, G. A., per Brett, M.R., at p. 868; 
Picasso y. licJrypoH Hari^our Trustees, [1884] W. N. 86 ; and see Smith 
y. Buller (1875), X. B. 19 £q. 473; as to costs in an action for breach of 
coyenant, see title Landlord and Tenant, Vol. XVIII., pp. 542, 544. 

(l) B. S. C., Appendix N ; Price y. CUrdon, [1906] 2 Cm. 487. As to 
the hi^er and lower scales, see p. 768, amtc ; as to costs where the Crown 
is a pw;y, see title Constitutional Law, Vol. VI., p. 412. 

(m) B. S. G., Ord. 65, r. 27 (29) ; B$ Broad and Broad (1885), 1 T. L. B. 

663, C. A.. • 

(fi) This regulation gives the maAer power to increase but not to decrease 
the items set out in B. S. C,, Appendix N {Price v. Clmion, [1906] 2 Oh. 
487 ; Be Burroughs, WeUco^ A Co,^s Trade Marks (1904), 22 R. P. C. 
164 ; BwiUtt V. Higgins, [1901] 2 K- B. 230, C. A.). It does not aholii^ 
the distinction between Bolioitor and client and party and party costs (Be 
Bradshaw, Bradshautr, Bradshaw, I Oh, 436). The items men- 

tioned in B. 8. C., Appendix N, may be increased by the taxing master in 
the following oases, namely : — ^Instructions for originating summons {Be 
Snnsn, Tidlum y. Brmcn, [1903] 2 Ch. 156) ; attending on examination of 
Wi&M before an examiner {Mchm <2 Co,rJjid, y. Taie SUcmers, 

K. B. 184, 0. AO ; daily lefreahers to counsel {Stewart db Co, y« 
Va«w:(lp03). 19 T.L. B. 722; v. Simtt, [19041 1 Ch. 624); 

taking etidenoe before trial {Barffepl y. Biggins, sup ^ ; Detgewue v. 8,8. 
Ossenhohne db Co., [18831 W. N, 227) ; fees to counsel to view (Zesdi For^ 
Um*e Patent Pine and Tvlbe Co., Ltd,, [1903] jl <lh. 475) ; 


Co., Ltd. y, 
settling a s^ 
foratkm y. ^ 
fcB. 17X0. 
(o) See p. 7l 



case fur appeal the Bevenue !l^a^ (Manchesibr Car^ 
Cfresgcm L^e 4esurance Society r. tmS] ? 


1P4i^ V.~lt]nnrHBiu.iXQ» Scducaiiro^s: Coin9< 

to xatorrogatories, and other speoiol affidavits oit 4 adituiudMil^ Vim 
^ of aUowances for ins&netioos and prepexihig or drawfitfi (jpt* 

alsoi if on speoiai grounds he conaid^ £e |S9PS s^Mkrth 
m the soak for instructions for and preparing hrm InadeejtMto^ 
inoreaeo them as he may consider reasonable (9). * 

A reasonable allowance in excess of the scale charge nti^ be ina& 
for an affidavit to be sworn by several deponents or at a distance (r). 
The fees for delivery; of pleadings, services and notkes do not 
apply where both parties are represented by the same sddeitor 
unless an affidavit of service is required (r). Where two or more 
defendants (t) are represented by the same solicitor (t&) and deliver 
separate pleadings, the taxing master must consider whether such 
separate pleadings are necessary (a) ; if he thinks they are not, he is 
to disallow them, both as between solicitor and client and as between 
party and party (6). 

Such just and reasonable charges are to be allowed for procuring 
evidence (c) and the attendance of witnesses (d) as in the opinion 
of the taxing master have been properly incurred (c). 


(p) B. S. 0., Old. 66, T. 27 (1). As to instructions, see Be Durrtmghs, 
Wellcome db Oo.'e Trade Marks (1904), 22 R. P. C. 164; Re Anglo^ 
Austrian Printing and Publishing Union, [1894] 2 Ch, 622 ; p\ v. K, (1886), 
30 Sol. Jo. 220 ; as to attendances, Be Mahon, [1893] 1 Gli. 507, 514, C. A. ; 
Be Bray Electrie Tramway (1889), 23 L. R. Ir. 116; Lynch to Okmoe 
(1892), 30 L. R. It. 278. 0. A.). As to the costs oi amendment, see 
R. S. C., Ord. 65, r. 27 (31), (32); Nottage v. Jackson (1883), 11 Q. B. D, 
627, C. A. 

{q) R. S. C., Ord. 65, r. 27 (3). This is probably the most elastic item 
in the T^hole scale. The fee for instructions may range from 1 guinea to 
1,000 guineas, according to the magnitude and impo^anco of the case ; 
see TumbuU v. Janson (1878), 3 C. P. D. 264; Be Craven* a Settlment 
(1889), 6 T. L. R. 105. The taxing master’s discretion is not subject to 
review unless he has acted on a wrong prmciple [Carter v. Apfel (1912), 
67 Sol. Jo. 97). 

(r) R. S. C., Ord. 65, r. 27 (4); How v. Winterton [Earl) (No. 4) 
(1005), 91 L. T. 763. 

(«) B. S, C., Ord. 65, r. 27 (6). 

(0 This does not apply to several aotions brought against the same 
defendant for the same or a similar object [Grieh'e Case (1890), 45 Oh. D. 
606). 

[u) As between themsolves, each defendant is chargeable only with his 
proportion of the costs [Be Oolquhottn, Bxparte Ford (1854), 6 Be G. M. 

G. 35; Beamn/ont v. Senior, [1903] 1 K. B. 282). 

(a) A defendant severing his defence ought to have an opportunity of 
explaining why he did so [Be Isaac, Oronbaeh v. Isaac, [1897] } Ch. 251, 

(5)^R. S. 0., Ord. 65, r. 27 (7). No appeal hes against his decirion 
uiuess be has failed to ezeroiae his discretion at all [BoswdU v. CoaJca 


(1887), 30 Ch, D, 444, C, AO* 

(e) Be CMin (1854), 18 Beav, 508, 510 (bills of costs); GtmdBaetem 
Co. V. Bofwieh and SpaldMMBM. Co.^ [1881] W. N. 92 (oo^delendltot’s 
meadkM}; WentworQi, v. Lloyd (1860), L. R. 2 £q. 607 (perusal of 
depo^ons taken abroad) ; Be do^sae, Bymet V. de Soeas (1883), 24 Cb. 
D. 984 (exhibita); Betts v. Oleqwt (1872), 7 Oh. App. 513 (affidavits of 
documents), 

Conduot money is to be allowed unkss paid prematuiely (Carter v, 
Apfd, eppra). The scale of allowances in use is that issued in W ' — 
under the Common Law Procedure Aet^ 1852 (15 ts 18 



Delivery of 
pleadings etc« 


jBvidenoei 


(s) For note (e) see p. 802, post 
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Siqt«5. 1313. ig; eoun^ ageiicy oases the taxing master 

Costs special dlowance in respect of any special or eztensiveoorrespe^den^, 
Wowadon between ^'the country eolicitor and his London agent (/). Hamiiy 
Taxation, mbke a special allowance for the attendance of the country 

Agency caflcs. ^ under two heads, namely : (i.) those who reside in the 

toWn where the aotioh is tried ; and (ii.) those who reside at a distance fronx 
it ; thus common witnesses receive from 6s. to 7s. 6d. ; tradesmen, farmers 
etc., from 7a. 6d. to 16s. ; professional men, 21s. ; solicitors* and others' clerks, 
10s. 6d. to 21s.; engineers, surveyors and notaries, 2 Is. to 63s. ; gentle- 
men, bankers, merchants etc., 21s. first day and reasonable expenses after ; 
females (according to station in life), 6s. to 20s. ; police inspectors, 6s. to 
10s. ; and police constables, 3s. to 7s. 6d. Reasonable travelling expenses 
may be allowed in addition {Hunter v. Liddell (1851), 16 Q. B. 402; 
Ftcs V. Aneon (Dowager VUeounieea) (1827), 3 C. & P. 19 ; Be Working 
JIfsn’s Mufual Society (1882), 21 Ch. D. 831 ; WiUehire v. Marehall, [1866] 
W. N. 80). Hotel expenses are in the discretion of the taxing master 
{Bast Stonehouse Local Board v. Vidoria Brewery Oo., [1896] 2 Ch. 614; 
Briggs cfi Co, v. Gaylord (1894), -97 L. T. Jo. 389 (county court) ). Parties 
to an action are not allowed conduct money, but are entitled to the 
same allowance as witnesses of the same class for their travelling and 
hotel expenses {Dowdell v. Australian Boyal MaU Steam Navigation Co, 
(1864), 3 E. & B. 902 ; Howes v. Barber (1862), 18 Q. B. 588). Foreign 
witnesses may be allowed compensation for loss of time where brought to 
or detained in England to give evidence ; see Lonergan v. Boyal Exchange 
Assurance (1871), 7 Bing. 729 ; Tremain v. Barrett (1816), 6 Taunt. 88 ; 
Lopes V. de Tasiet (1822), 7 Moore (c. p.), 120 ; Picasso v. Maryport Harbour' 
Trustees, [1884] W. N. 86 ; The City of Lucknow (1884), 61 L. T. 907. A 
witness subpoenaed by both sides is entitled to be paid all his expenses by 
the party who puts him into the witness box at the trial {Allen v. Toxall 
(1844), 1 Car. £ Kir. 315), but not by both {Hale v. Bates (1858), E. B. & 
E. 576, 681). Where a witness gives evidence on more than one issue and 
a party is by the judgment mven costs of only one issue, he is not entitled 
to costa of any witnesses who did not give evidence on the issue on which 
he succeeded exclusively {Brown v. Houston, [1901] 2 K. B. 855, C. A. ; 
Harrison v. Bush (1855), 5 £. & B. 344). As to the number of days' attend- 
ance allowable, see Bailways Commissioner v. O'Bourke, [1896] A. C. 694, 
P. C. ; Fryer v. Sturt (18661, 16 C. B. 218. Scientific witnesses may be 
allowed such sum for qualifying as the master in his absolute discretion 
thinks fit ; see Ashworth v, English Card Clothing Co,, Ltd, (No. 1), [1904] I 
Ch.702; v.J5i*Kflr (1876),L. R. 19 Eq. 473; Bailey T,Kynoik{l%1^), 
20 Eq. 632; Be Laffltte (Charles) (& Co„ Ltd,, LaffiUe's Claim (1875), L. K. 
20 £q. 660. As to the number of witnesses who will be allowed for qualify- 
ing (usually not more than two), see Leonhardt v. Kalle, [1895] W, N, 07 
(where three chemists were allowf d) ; Stanger Leathes v. Stanger Leathes^ 
[1879] W. N. 86 ; but the master ought to have evidence showing how 
fcheir qualifying fee is justified (Thompson v. Moore (1890), 26 L. B. Ir. 
98). Costs of bringing inanimate evidence into coui-t {e,g,, a broken wheel 
or piece of .machinery) are proper to be allowed (MaekUy v. Q^Uingworth 
(1877), 2 C. P. D. 273, 279). (;osts of employing mteipreteia to translate 
the evidence of lofeign witnesses are proper v to be allowed (Shrmeebury 
(Earl) V. Tra/ppes (1862), 10 W. R. 663). Witnesses may lecoyer their 
fjMS for attendance from the party serving them with aubpeenas (ColUns 
V. Oodefroy (1831), 1 B. & Ad. 950; Chamberlain Y. Stoneham (188Q), 
2j4^<2. B. D. 118 (bankruptcy) ; but see Be, Working Men's Mvitudl Saoiety, 
eupra). As to the expenses of witnesses generally, eee title, Buzn&KOU, 
NToL iliL, pp. 683 ef • 

(a) B. S. G., Ord. 66« r. 27 (9). The exi»enBes of procuring jevldeoM 
mi^ be allowed to a defemdant when the plaintiff discontinuea (Windham 
r, Sainton (1888), 21 Q. B< D. 199; compare Bright\s Trustee v. Sellar, 
[i904J 1 Ch; . V ' 

(/) R. S. Cti Ord. 6{{, r, 27 (10). Ao to the retetloU' between the 
country aolieitoraad the London agrat, eee, further* pp- SM etseq,, poet. ' 
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8(^to at the trial (9) in Loadon, providdd* ^t 'the oiuto it 
fftoeptional, and the country solidtor’a attendandd is ttecess^ on 
adeouQt of hia personal knowledge of the ea8e(k} oif'ott aocot^ of 
the nature of the case (t). ^ J ' 

1314. For attendances before a registrar in the Dmsion 

for the purpose of settling and passing judgments or orders^ the taxing 
master may make a special allowance, if the registrar hsia certified (jf) 
that a special allowance ought to be made on account of the special 
nature, unusual length or difficulty of the judgment or order in 
question (k)» For attendances before the judge or master in 
chambers the usual fee is 6s. 8d., or, according to circumstances, 
not to exceed £1 1«, (Q. Where the attendance is lengthy, or the 
case difficult, the taxing master may allow up to £2 2s. (lower 
scale), or j 63 3«. (higher scale), and in company cases £5 6s. In 
very special cases the judge may by memorandum signed by him 
and stating his grounds allow up to i;10 10s. (m). 

Where a solicitor fails to attend an appointment at judges’ 
chambers, or where by reason of his not having the necessffry 
evidence or not being properly prepared to proceed the appoint- 
ment becomes abortive, the client or hia solicitor personally may be 
ordered to pay the costs of such appointment, and may be deprived 
of his own costs of the same against any other party or a fund (n). 

1315. The taxing master may allow such fees to counsel for 
advice ( 0 ) or settling pleadings and other documents (p) as in hia 
discretion he may think fit (q) ; but no additional fees are allowed 
for conferences, unless the taxing master is of opinion that for some 


(g) In Mclver db Co., Ltd. v. Tate Steamers, Ltd., [1002] 2 E. B. 184, 
C. A., attendance before an examiner of the court was allowed. In 
Ferry dt Co. v, Heeain <& Co. (1913), 108 L. T. 332, attendance on trial for 
passmg-off action was disallowed. 

(h) The Soto, [1893] P. 73, oonsulering Bell v. Aitkin (1868), L. B 3 
G. P. 320, Potter v. Eankin (1868), L. B. 4 C. P. 76. Ee Snell (a Solicitor) 
(i877b 6 Ch. D. 816, C. A.. Be Foster, Ex parte Dickens (1878), 8 Ch. D. 
6t^S, Be Sherwell, Ex parte Snow, [1879] W. 22, and Be Storer (ISS4), 
26 Oh. n. 189. 


(i) Be Dixon, Tousey v. Sheffleld, [1898] 2 Ch. 443, 0. A. (fraud and 
persona] misconduct). If allowance is made for the country solicitor’s 
attendance, no allowance is made for the London agent’s attendance 
(Mafltezs’ Practice Notes, 1902 ; see Yearly Practice of the Supreme Court, 
X914, pp. 2147 et sea.). 

ii) Under K. S. C., Ord. 62, r. 16. 

(%) Ihid.^0Td. 65, r. 27 (11). 

(Q JM., Appendix N, Nos. 150, 151. 

(m) Ibid., Ord. 66, r. 27 (12). 

(n) Ibid., r. 27 (13) ; compare title Malicious Prosxcutioh aku Puo- 
CBUtUts, Vol. XjX., p. 673, note (a). As to disallowance of costs 
imptopmy fneurred, see p. 800, amie. 

(o) One fee to counsel to advise on evidence only is generally allowed, 

but in exceptional oiroumstances^ second foe may be ndlowed ( Wiokatesd 
V. Biggs (1886), 64 L. J. (ca.)^D7). Originals o{ important documents 
sltoiud not be laid before counsel, and the cost of preparing copies is 
^owed \Be PeaSAiaEs Trusts (1871), 19 W. B. 740 ; eompare SUphsAs 
V* 27aw5orottpA (JCMO (1846), 11 Beay. 403). ' 

'(p) Including indorsement on writ (S’isdajtv. Biehardson (1887), 20 L. B. 
l^^mornbtioepf appeal Ba4stf,BaUeft v. Safliw, £1909] W. N. 110). 

(g) B. &, 0; Old. T. 27 (16); v, OisrH/ngton (Lord) (1843), 6 
Bear, 464; BisfldnsOn v. Smbu^ (1866), 11 Jur, (n. s.) 474. 
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Failure to 
attend. 


Counsers fees. 
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8pe<^ mson a oonletence was proper (r). The aitttj|toioe''of 

B it Cofts ooansel at ohambeis is not idlowsn, unless the ease is Untifiad 
owedoa as fit loir counsel (s). Where not ttiore than £60 is reeoreand fin 
Tazatwn. an aittton of conttiptf the costs of l^efing one counsel only aire 
as Ji general nile'|i^owed(t). In other cases the taxing mast^ 
hai a discrelion as.to allowing the costs of briefing two oounsel (a) 
and as to allowing fees for consultattons (b) and refreshers (c). No 

(r) B. S. Of, Ord. 66, r. 27 (46); Be Barrieon (1886), 33 Ch. D. 62, C. A. ; 
Hanwell Local Board v. Wenham 30 Sol. Jo. 743 ; Be Aylo-Austrian 

Printing and Pubhshing Union, [1894] 2 Ch* 022; Eailwaya (fommiaaioner 
V. O'BonrkeAlBm A. 0. 694, P. C. 

(«) B. S. 0.» Ord. 66, r. 27 (16). This rule applies also to taxations 
between solicitor and client {Be Chapman (1882), 10 Q. B. D. 54, G. A.). 
«) R* B. C., Ord. 66, r. 27 (46). 

(a) Wheeler v. Pradd (1898), 14 T. L. B. 440, C. A. ; Friend v. Solly 
(1847)* 10 Beav. 329 ; Benton y. ElUa^ Lever db Co. (1886), 1 T. L. B. 499; 
Brew y. Joaolyne (1888), 4 T. L. B. 717 ; Orient Steam Navigation Co. v. 
Ocean Marine Inavranoe Co. (1887), 3 T. L. B. 778; Be Webb^a Estate, 
Webb V. Jones (1873), 28 L. T. 726). As a rule two counsel should be 
allowed in a contested case in the lligh Court {Llanover y. Homfray, 
[1884] W. N. 134), but three counsel should not be allowed unless the 
taxing master is of opinion that a prudent man acting with ordinary 
prudence would not haye yentured to go into court with less than three 
{Kirkwood y. Webater (1878), 9 Ch. D. 239, 242). There must, however, be 
spooial complicationB in the case {Peel v. London and North Weatem Bail. 
Co. (No. 2), [1907] 1 Ch. 607 ; Great Western Badway y. Carpalla United 
China Clay Co., Ltd. (No 2), [1910] A. C. 83 ; The Mammoth (1884), 9 P. D. 
126; Be Caihca^t, [1893] W. N. 107, C. A. ; Be Anglo- Austrian Printing and 
Publishing Union (1894), 71 L. T. 331; Eartygp y. Eartopp and Cowley 
(19i)4), 20 T. L. B. 216, C. A.). It is not sufficient that the case took a 
long time {Denaby and Gadeby Main CoUieriea y. Yorkshire MmeTa* 
Association (1907), 23 T. L. B 635, C A.; Dyer y. Lon^n School Board 
(1903), 19T.L. B. 413; Perry cfr Go. v.Eeaain <& Go (1913), 108 L. T.332), 
or involyed a large amount of scientific eyideuce {A.-O. v. Birmingham, 
etc Drainage Board (1908), 52 Sol. Jo. 866). The costs of three counsel are 
not allowed as between solicitor and client {Downing College Case (1838), 
3 My. & Cr. 474 ; oompaxo A.-G. v. Vigors (1838), 2 Jur. 608), unless the 
solicitor pointed out to the client that they would not be allowed on taxa- 
tion against the opposite party (Be Broad emd Brood (1886), 16Q. B. D.420, 
C. A.). If judgment is ^ven in the same sittings os the case was tried, 
a fee to counsel to hear judgment will not generally be allowed {Be Bias, 
Bias y. Bias, [1003] 2 Ch. 40, C. ; bul see Taxing Masters* Begulations, 
1 902, No . 30) . Crown counsel’s Ms may be allowed against an unsuccessful 
party, although such oounsel may bo paid by salary {JOord Advocate y. 
Stewart (No. 2} (1899), 63 J. P. 473). No to oounsel is allowed unless 
vouched by his signature (B. S. C., Ord. 66, r. 27 (52) ), and t^e receipt if 
for over £2 must be stamped (General Council of ihe Bar (Engiand) 
y. Inland Sevenuo Oommisaionera, [1907] 1 K. B. 462). No attfuadance 
on counsel can be allows unless a fee is paid to him (Be CaiHn (1864), 
18 Beav. 508. 516). In county court cases fees to two oounsel cannot 
be allowed, except where specially provided for by the rules (Boies v. 
Gordon Eotela, Lid., [1913] 1 K. B. 631)^ see title ConxTT Courts, 
VoL Till., p. 694* As to counsel’s fees, see, further^ title Barbistbrs, 
Vol. IL, pp. 418 ei aeq. 

BejSarriaon (1886), 33 Ch. D. 52, 6K A.; Bailwaya Oommiaaionef y. 
O^Bourke, aupra; eompafe Fonder y. Da/oiea (1863), 38Beay« 624. * 

(e) B. B. C., Ord. 66, r. 27 (48). The tuual refresher namely, 

from five to ten guineas per day to the leadiim counsel, and three to 

aeTen goineat'lo ttie aemsd ooimsal, are pimUeiirhen tlto l^laabi iaioife 
^uut flrd iHRftb The Uamg mmia may iiXkm wier leeiv ^ 

■peaial elraiifWtapeeii, hAtrnem loHetfet and cBeni iiM,% md even, at to 



cor Souocmibs: Cost*. 

0^ ititt be allowed wfaere the brief was delfMred prematofti^, iC 
w«e(^ sabseqaeotly does not come on lov ^),> - • 

IBIO. costs of izispection of 

ta»i:^«aastcJ is satisfied that there were ^pod I?*? . 

the inspection (e). Copies of documents to be 
solicitors are to be charged at 4d. per foliov bitt'u 
refused by the solicitor 4n whose possession the aooutm]^ Is, the 
solicitor requiring it may make the copy himself wiihdali m^ng 
any payment (/)• 



1317. The court may, on the hearing of any action or matter or Vezatioiisuid 
upon any application or proceedings either in court or in chambers, 
disallow the costs of aiiy vexatious or unnecessary (g) step or ^ ^ 


discretion, between party and party {Stewart db Oo, v. Weber (1903), 19 
T. L. A. 722; Cavendish v. Strutt, [1904] 1 Oh. 624). Refreshers, although 
within the rule, may be disallowed at the master’s discretion (Smith v. 
WiUs (1885), 34 W. A. 30; Macleod v. Thru/pp (1892), 37 Sol, Jo. 31). 
Tlie five hours may be distributed between the firat and subsequent da^ 
{Boswell V. CoaA.« (1887), 36 Ch. D. 444, 460, C. A. ; 0*Sara, Matthews df Vo. 
V. ElUoU dh Co,, [1893] 1 Q. B. 362 ; The Courier, [1891] P. 366 ; The Hestia^ 
[1896] W. N. 100 ; Wiclcsteed v. Biggs (1886), 62 L. T. 428 ; Bunmng v. 
Qrosvenor Dairies, Ltd., [1901] W. N. 218). As to allowance in the Court 
of Appeal, see Easton v. London Joint Stock Bank (1888), 38 Ch. D. 26, 
C. A. ; Svendsen y TFalZaco (1886), 16 Q. B. D. 27 ; Edgvngton y. FiUmaurice 
(1885), 33 W. A. 911, 913, C. A. Term refrefihers may be allowed where 
the case has been in the daily list of the term preyious to that in which it is 
tried {Levetwf y. Newton (1883), 28 Sol Jo. 166). See also Masters’ Practice 
Notes, 1902 (Yearly Practice of the Supreme Court, 1914, pp. 2147 et seqJ). 

(d) A. S. C., Ord. 66, r. 27 (49); HarrUm v. Leutner (1881), 16 Ch. J). 
659 ; Whiteley Exerciser, Ltd. v Oamage, [1898] 2 Ch. 406, The rule is 
to allow items rdating to getting up eyidence and preparation of brief 
after notice of trial has been giyen {Windhamv. Bainton (1888), 21 Q. B. D. 
199) It depends upon the nature of the action how long the brief should 
be delivored beforehand {Thomas y. Palin (1882), 21 Ch D. 360, C. A.) 

(a) B. S. C., Ord. 65, r. 27 (17) (a). 'Where parties for their own con- 
yenience desire to produce their documents out of London, it should be 
at their expense {Prestney y. Colchester Corporation (1883), 24 Ch. 1>, 
376, C. A. ). The costs incident to the inspection of a locus m guo may be 
allowed on taxation, but it is desirable to obtain an order for it and to ask 


for the costs to be provided for in such order {MUdheU v. Darley Main 
ColUery Co. (1883), 10 Q. B. D. 467 ; Ashworth y. English Card Clothing 
Oo., Lid. (No. 1), [1904] 1 Ch. 702). Where an inspection of books is made 
under the Bankers* Books Evidence Act, 1870 (42 dc 43 Viot. o. 11), the 
order should provide for the costs. 

(/) B. S. C., Ord. 66, r. 27 (18). Pormerly, the party inspecting was 
not bound to employ the party holding to make the copy for him 


(Onnersd, Orierson db uo. y, 8t. Beorge^s Ironworks, Ltd., [19Q6j 1 Oh. 605, 
C, A«}; but where the inspection takes place under an order the form 
of order now provides otherwise ; see B. S. C., Appendix X, No. 18. 
Printed copies of pleadings, notices, special oases, potions el right, 
depositions, or afflaavits. required to be printed (see title PitAGTXO#ANi> 
PnbCZUDTTiaa Vol, XXIII., p. 141, note (o>) must be supplied to the 
solicitor acting for the other parijjies at Id, per folio for the first oopy and 
U. folio for other copies ; not more than ten copies need be supplied 
B. 0., Ord^ 66, r. ^ (L\ ^ Carbon copies, if legible, are only charg^ 2d, 
perfolio (Masters* Braetioe Notes, 1902, see Yearly Praotioo of the Supreme 
i^uri, 1914, p. 2161); as to lithographed and printed copies, m WA. 


Mulrhoad df 
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Biot. 6. 
WuA Costs 
lOMredoii 
TautiMi. 


Set-off. 


Taxation in 
case of 
difference. 


Discretionary 

fees. 


proceediag in the action^ or the costa or part of the co^^ol 
document which is of unnecessary (ft) length or which 
vexations or unnecessary matter, or any costs incurred or eansed 
by misconduct or negligence (t)» and may direct the taxing master 
to look' into and di^ow such coats; even if the court does riot 
exercise this power, it is the taxing master’s duty to look into and 
d&uUow such costs (ft). 

1318. Where a party entitled to costs is ordered to pay costs 
to his opponent in an action, the taxing master may set the one 
bill oS against the other and give his allocatur for the balance, 
or he may postpone giving his allocatur until the party who has 
been ordered to pay costs, but has failed to do so, has paid or 
provided for the same (Z). 

1319. Where an order is made for taxation of costs in case the 
parties differ, the party to whom they are payable must carry 
them into the taxing office for taxation and give notice to the other 
side, who may inspect them and agree or object to them within 
eight days. If he objects, he may tender a sum in satisfaction ; 
and if this sum is not accepted and a taxation follows which results 
in no more being allowed, the costs of taxation will fall upon the 
party claiming the costs (m). 

1320. Discretionary fees are allowed at the discretion of the 
taxing master, who in exercising it must be guided by any other 
allowances in respect of the same work, the importance of the 
matter and its nature, the amount involved, the interest of the 
parties, the general cost and conduct of the proceedings and all 
other circumstances ; and a fixed sum for the costs of the judgment 
may be allowed (ti). Where costs have in the taxing master’s 


does not follow that it is “unnecessary’* under this rule {Delaroque v, 
8,8, Oxenhohne di Co., [1883] W. N. 227, 228). The test is whether the 
costs were unnecessary at the time they were incurred {J8artlett y. Hiagins, 
[1901] 2 K. B. 230, C. A. (costa of evidence taken de heno ease, the witness 
being pi^ent at the trial) ). 

(ft) Hill V. Rart-Davii (1884), 26 Ch, D. 470, C. A. 

(<) MoBsey and Carey (1884), 26 Ch. D. 469, C. A.; but see Tho 
Papa de Boaeie (1878), 3 P.^D. 160. As to the solicitor’s liability to an 
action for negligence, see pp. 754 et aeq,, ante, 

(ft) R. 8. C., Ord. 65; r. 27 (20); Hainea v. Wormahy (1878), 47 L. J. 
(CH.) 844; Crackndll v. Janaon 11 Gh. D. 1, C. A. As to the costs 
of particulars of objection in a patent aotioh where no certificate has 
been given under the Patents and Desims Act, 1907 (7 Rdw. 7, c. 29), 

B. 29 (6), see Oarrard v. Edge (1890), 44 Gh. D. 224, G. A. 

({) 11. S. G., Ord. 66, r. 27 (21); Be Crawahay^ Dennia v. Orawahay 
(1890), 45 Gh. D. 318, G. A. ; Be Baaaett, Ea parte Zeiois, [1896] 1 Q. B. 
21R. There cah be no set-off between ocfSta in the High Gourt and ^ose 
in the county court (Barker v. Hemming (1880), 5 Q. B. D. 609, 0. A. ; 
HosseR V. StanUy, [1896] 1 Gh. 607; DavU v. Beea, [1904] 2 E. B. 43fL 

C. A. ; Bdke v. French, [1907] 1 Ch. 428). As io set-off generally, see 
title Set-off and Goithtekciaim, Vol. XXV., pp. 484 et eeq, 

(m) R. S. 0., Ord. 66, r. 27 (34). 

(fi) Ibid,, (38); Be DaU, SPubha v. Date (188^^/62 L. T. 28j 
MaeOnare v. MiJUgan, [1903] 1 CSb* 145 ; Be JLmee, JLmbb y/fTovloW I't^K 
25 Ch. D. 784 Be dJu^le, Neadon v. Chapman (1884), 87 Gh. £>. 

As to fixed cos^, see iiate(;),p. 199, ante; JratottV.€ftillM<18M},Sl 
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m 

0 ^ 11 ^ bem inoreased by unneoesBaty delay, onneoeaBuy pson Saox.a. 
oeedio0>, suscondact or negligence, he may allow a proporaonate inui| Oo|ftB 
Iwp Sim according to the importance of the matter in dispute in. 
lien of item charges, and his allowance may be reviewed by ilte 
judge as ih the ease of an;ordinaiy taxation (o). 

Sub-Sbot. 4 . — Costs BeyuJatsd by 8Mti^ 

1321. Where, under any statute ( p), the successful party is entitled Doable end 
to receive double or treble costs, he is only entitled, in the ease of coeta 
local and personal Acts, to party and party costs (q), and in the 

case of actions to which the Public Authorities Protection Act, 

1898 (r), applies, to costs as between solicitor and client (s). Such 
costs are not subject to the discretion of the judge or to the 
provisions of the County Courts Act, 1888 (t) ; hence the successful 
plaintiff is entitled to them as of right, even though he may recover 
less than £10 (i^). 

Sub-Seot. 5. — Costs 0 / Taxation. 

1322. In party and party taxations (v), the costs of drawing and fair Party and . 
copying the bill and attending and completing the taxation fotm 

part of the costs which are payable by the party against whom the 
costs are being taxed, unless they are forfeited by reason of a failure 
to leave the bill after notice to do so or delay in proceeding with 
the taxation (w), or unless, where the costs are to be paid out of a 


402, C. A., where £1 for costs of substituted service of writ was held 
not to be justified 

(o) B. S, C , Ord. 65, r. 27 (38 a). As to the principles upon which the 
master should act, see Williams y. DuvipTiy, [1889] W. N. 188 ; Be DaUp 
Sivhbs y. Dale (1889), 62 L. T. 28 The Uiscretion must be exercised 
judicially and the special circumstances and reasons stated by him (Be 
Johnetonp Mills v. JoJmston, [1904] 1 Ch 132). 

( p) Thus, under the Prisons Act, 1865 (28 29 Viet. c. 126), s 49, 

double costs are given to any person sued unsuccessfully for anything done 
tinder that Act. Formerly double costs were given by the Dramatic Copy* 
right Act, 1833 (3 & 4 Will. 4, c. 16), s. 2, and the Lunacy Act, 1845 
(8 & 9 Viet. 0 . 100), both of which are now repealed. 

(q) Limitations of Actions and Costs Act, 1842 (5 & 6Viot. c. 97), s. 1. 
The expression full costs used in any Act of Parliament means that 
the person who, but for the repealed statutes, would be entitled to them, 
is entitled instead to ordinary costs as between party and party (Avery v. 
Wood, [1891] 3 Ch. 115, (\ A. ; Irwine v. Bcadish (1822), 6 B. & Aid. 
796; Jamiesayi v. Trev^am (1856), 10 Exch. 748; compare House Fro- 
•periy Co. of London v. Whiteman, [1913] 2 E. B. 382, whore, the action 
^ing broivht in the county court, it was held that the costs were to be 
taxed on me county court scale, but that the plaintiffs were in addition 
entitled to be indemnified against all costs reasonably inouned in taking 
action, inoluding the costs of taking counsel's opinion as to whether an 
action would lie). 

(r) A»&57Viof. c. 61, . 

(r) Ibid., s. 1, repealing, as regards such actions, the Limitations of 
Actions and Costs Act, 1842 (5 & 6 Viot. c 97), s. 2; see title PirnLic 
AUTHOKlTUpS AND PUBJJC OFFlCjfcEB, Vol. XXIIT.,p. 349. 

. (t) 61 A 52 Viot. 0 . 43. ’ 

(«) jBeeve v. CHbsonp fl891J 1 Q. B. 652, C. A. 

(u) As to the costs of taxation of proceedings under the Lands Clausea 
Acts, sea titlea Compulsobt Puecbase oe Land and CoiiPBNSAtiON, 
V 0 I.V 1 .. pp. 115,114. 

(w) B. §: C., Ord. 65. rt. l«a. 27 (28), (66). 



So&ioiMMfes, 


6«ot 5. fand or eitate or oat of .tiie assets of a company in the 

M Costs total bill of cWges and disbursements is r^uced upon tawlpn^bjr' 

.^weion one-si^ (tf). ' 

TumoiL In so&citor 4nd client taxations^ at the instance of the 

Soiidtor elie^|<j), or has paid or is liable to pay (c), or person 

liMttested ((Qi the WSts of the reference to taxation depend upon 
one-sh^ (a; less is taxed off the bill as delivered (c). If 
less than one^eixth is taxed off, the client pays these costs ; if one- 
sixth or more, the solicitor pays them (/). The taxing master may, 
however, certify specially as to the circumstances, in which case the 
court may maxe such order as to the costs of taxation as it may 
think fit (g), and may deprive the solicitor of the costs of the taxa- 
tion, although loss than one-sixth has been taxed off (A), or allow 

(a) B. S. C., Ord. 65, r. 27 (38 b): Siminons v. Simmons (1895), 39 Sol, 
Jo. 673. 

(5) See p. 781, ante. 

(c) See pp. 782, 783, ante. 

(d) See p. 784, ante. 

(a) Sohcitors Act, 1843 (6 &; 7 Viot. o. 73), b. 37 ; 2^ Hum and Berridge 
(1908), 99 L. T. 606. But allowance must be made for items incroas^ 
by the taxing master {B. v. Eastwood (1856), 6 E. & B. 285; Be Hartley 
( 1856), 2 Jut. In. s.) 448). As to the position where several bills delivered 
to the same client are taxed together, see May v. Biggenden, Cheesman v. 
May (1857), 24 Beav. 207. As to amendment ot the bill as delivered, 
see p. 778, 779, ante. If taxation takes place after action brought but 
before verdict, the client must, if anything is found due, pay the costs of 
the action {Be Hair (1848), 11 Beav. 96; compare Thomas v. Swansea 
Corporation (1843), 2 Dowl. (n. s.) 1003), though the solicitor must pay 
the costs of the taxation if more than one-sixth is taxed off {Eic parte 
WooUeU (1844), 12 M. & W. 604; Higgins v. WoolcoU (1826), 6 B. & C, 
760; compare Feather sionehaugh v. Meen (1833), 1 Cr. & M. 495), the 
client being liable it less than one-sixth is taxed off {Wilson v. Knapp 
(1840), 8 Dowl. 426; Be Shaw^{lS51), 2 L. M. & P. 214). If, however, 
the rctfeience to the taxing master is after verdict, the one-sixth princmle 
does not, in the ordinary course, apply {Lumsden v. ShipcoU Land do., 
[1906] 2 K. B. 433, C. A. ; see Bo Hirst and Capes, Hirst and Capes v. 
Fox, [1908] 1 E. B. 982, 986, note (3), C. A.; compare Bobinson v. 
Powell (1839), 5 M. & W. 479). 

(/} This does not apply to taxation in bankruptcy {Be Marsh, Ex parte 
Marsh (1885), 15 Q. B. D. 340, C. A.), nor where the taxation takes 
place after the solicitor’s death {Be Jaeksoih, Ex parte Hammond (1839), 
4 Deac. 48; compare Gale v. Pakrngton (1823), M'Cle. & Yo. 354), 
though it does apply as againsr the representative of a deceased client 
{Jefferson v. Warrington <1840), 7 M. & W. 137). Where the solicitor is 
bankrupt his trustee is liable for the costs if he delivers a bill in respect 
of which a sixth or more is taxed off {Be Peers (1856), 21 Beav. 52^; 
the solicitor himself is liable if he obtains his discharge pending the 
taxation {WhaUey V. Williamson (1843), 6 Man. & G. 269). The amount 
of the excess over one-sixth is Immaterial {Swmbwm v. ffeioitt (1838), 

7 Dowl. 314 (where the excess mnounted to 5d^; Morris v. Parkinson 
(1S35), 3 Dowl. 744; Davison v. Allen (1840), 8 Dowl. 673); it is equally 
imma^rial that the solicitor has accepted in full dischar^ a sum less 
than that allowed by the taxing master (Be Ekoes and Turner (1868), 
58 If. T, 580; see also Be Hellaraand Betefie, [1898] 2 Ch. 229). 

> {g) The court may exercise its discretion in favour of the solicitor ai 
well as in favour of the client (Be Sickards, [1912] 1 Gh. 49, 54; compare 
BusseU V. forke (1839), 7 8cott, 130). 

S ) Holdemtss y.BarJmorth(lSZB)j 3 M.8c W, 341 ; Hodge yt^ird(1844), 
an. & G, 2020; BaJeer v. XiUs (1834), 2 Dowl. ^ea y. Teg 
(1794), v. Stone (1793), 1 Anst. 280. 
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f " 

him though oiie<flixth or ]uor$ hw huea tu»d off 

ootopop:^ the amount of tiie bill fnr thi» mupoaa, the amount uFi^ jlPh™ * 
ttav|itdfe8sioDal charges only, exoladii)q| ^buriemanta, is ttJiia»'‘4 aPiBMa 
into account (A). Where the order for taxation iimlf has hMlth 
made by the court upon the ground that4|m wme ips«ll$ 
stances justifying it in spite of payment xmm thw||^< 

a year from its delivery, the court may m ^ 0 ]rasr’^PspseliU 4 ,^>F 
directions relative to the costs of the referenth 0)> \ 

1824. It &e taxation is at the instance of the S(^olt(^ iba'^ia Tuation ■» 
of the taxation, if the client attends, depend upon the event, mnd wUeitor^ 
the client is liable to pay them if less than one-sixth is taxed 
off(in). The client cannot, however, be ordered to pay the costs of 
the reference if he fails to attend (n). 


Sbot. 6 . — Interest on Costs. 

1326. In non-contentious matters (o) a solicitor is entitled to Non- 
charge interest on his disbursements and costs, whether by «»^Won* 
scale or otherwise, from the expiration of one month from 
demand (p) ; where they are payable by an infant, or out •of 
a fund not presently available, the demand may be made on the 
parent or guardian, or the trustee or other person liable ( 9 ). For 
this purpose the delivery of the bill is a sufficient demand (r). 

Where the solicitor takes security for future costs (<) the security 
may extend to interest on such costs, but the interest must not 
commence until the amount due for costs is ascertained by agree* 
ment or taxation (t). 

1326. In contentious matters an a^eement by the client to Contenttoos 
pay interest on the costs, if otherwise valid (u), seems to be matters, 
binding (a); but interest does not, it seems, commence until the 
amount of the costs has been ascertained by agreement or 


(•) Se Maekeneie, Ex parte Short (1894), 69 L. T. 7S1, C. A., following 
Be Oarthete, Be PatUl (1884), 27 Ch. D. 486, C. A.; compare Ward v. 
Gregg (1837), 6 Dowl. 729. 

(k) Be MereantUe lighterage Co., [1906] 1 Ch. 491; Ovmningham v. 
M‘J>endgh, [1904] 2 I. K. 417; WolUeon y. Hodgson (1834), 2 Dowl. 360. 
l^mOBily, items included in the cash account are not taken into con- 
sideiatioii (JBs Haigh (1849), 12 Beav. 307). 

(l) Solicitors Act, 1843 (6 & 7 Viet, c 73), ss. 37—39, 41. 

(nt) Ibid., s. 37 : compare Petare v. Sheehan (1642), 10 M. & W. 213. 

(») Ex parte Woottett (1844), 12 H. & W. 604, per Pabke, B., at p. 606 1 
Be Upperton (1882), 30 W. R. 840. 

(o) Hiia piovison does not ap|dy to contentious business {Be Manden s 
Esfafe, Wimingten v. Ifeumann (1889), 40 Ch. D. 476) ; but see Stair v. 
Oordder, as leported [1887] W. N. 162. 

(«) 1%e personal representatiye of a deceased cliont is the proper pMson 
from v^om to demand payment (JBa MeMwrdo, PenfiM y, jfeJfDnfo, 
[1897] 1 Ch. 119). , 

(q) Remuneration Order, 1882, iriause 7. 
jr) Blair y. Oardnor (1887), 19>Q. B. D. 616. 

*f«) See p. 761, onis; 
it) Remuneration Order, 1882, clause 7. 

In) See pp. 770 et seq., aaie. 

uj Compare Eyddon y, Jlfcss (1869), 4 De O, & J. 104* G. A, ; Shannon 
V. Cids^ fl874b 8 I- B- Eq. 807. 
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Souanfom. 

taxation (b). Apart from this the solicitor may. after delhittittg tto 
bill, make a demand (c) in writing upon his elient, giving hm^iotioe 
tiiat interest will be clamed from the date of the demand, in Vrhieh 
case t^ jury (d) may, in any action upon the bill, award interest 
on the costs (e). 

<A.' solicitor is by statute entitled to interest on his disburse* 
ntents, if allowed by the taxing master, at such rate and from 
such time as the taxing master thinks fit (/) ; but this provision 
does not apply as between a country solicitor and his London 
agent (p). 

After taxation the solicitor is entitled to interest on the amount 
shown to be due by the taxing master’s certificate from the date of 
the certificate (h). Costs, however, ordered by the court to be paid 
out of a fund do not carry interest in the absence of special 
directions (i) ; but the court may direct interest to be paid from the 
date of the certificate (A*). Such a direction will be given where 
payment of costs is unavoidably delayed (1). 

A solicitor who sues upon his bill of costs and recovers jud^ent 
is entitled to interest upon the amount recovered from the time of 
signing judgment (m). 

1327. A splicitor who improperly retains moneys of his client 


(b) Compare Be Smith (1846), 9 Bear. 342; Be Bloomfield' e Estate 
(1878), 3 L. B. Ir. 82. 

(0) As to what constitutes a sufficient demand, see title Money ani> 
Money-Lending, VoL XXL, p. 38, note (a). 

(d) If the bill is referred to the taxing master, special provision must be 
made allowing him to deal with the interest ; otherwise he cannot awaid 
interest {Bemngton v. Phillips (183G), 1 M. & W. 48). 

(e) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 28. 

(/) Attorneys and Solicitors Act, 1870 (33 & 34 Viot. c. 28), s. 17 ; see 
Eartland v. MwrreU (1873), L. B. 16 Eq. 286. The sohcitor cannot 
appropriate payments to costs so as to leave disbursements unpaid, 
and, therefore, beanng interest {Be Uarrison (1886), 33 Ch. D. 52, 
C. A.). 

ig) Ward V. Eyre (1880), 16 Ch. D. 130, C. A., per James, L.J., at 
p. 136. 

(h) Judgments Act, 1838 (1 & 2 Viet. c. 110), s. 18 ; Solicitors Act, 1843 
(6 As 7 Vict. c. 73), s. 43 ; Be Marsdqfis Estate^ Withingion v. Neumann 
(1889), 40 Ch. D. 476, per Chitty, J., at p. 479. Where costs are ordered 
to be paid by the unsuccessful par^, interest runs from the date of the 
judgment (E. S. C., Ord.-41, r. 3 ; Ord. 42, r. 16 ; Pyman d Go, v. Burt, 
[1884] W. N. 100; BosweU v. OoaJcs (1888), 67 L. J. (cn.) 101 ; Taylor 
V. Boe, [1894] 1 Ch. 413). 

(1) Be 'Marsden'e Eetate, '^Wilhington v. Neumann, supra ; v. 

Netnereote (ld4lh • Eartland v. Murrell, supra; but see 

lAppard v. BicJceHs (1872), L. B. 14 Eq. 291, where the costs were an equit* 
able charge on the fund ; see title Charities, Vol. IV., p. 364. 

(h) Solicitors Act, I860 (23 Ab 24 Vict. c. 127), s. 127. The rate of 
interest is 4 per cent, {ibid,). This provision only applies in favour of the 
fioHcitor, add not of a party {Jemer Morris, Webster v. Jenner (1863), 
11 W. B. 943). 

(l) Fox V. Charlton, Charlton v. Fox (1865), 6 New Bep- 362 •fCarterwr, 
Carter (1863), 2 New Bep. 512 ; Be CampbeWs Trusts (1871), 10 W. B. 427. 

(m) Judgments Act, 1838 (1 & 2 Vict. c. 110), b. 17. The rate of interest 
is 4 per eeqt. {%hid,) ; see title Judgments and Obdebs, Vol. XVIII*, 
pp. 206, 209, 
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niftyjlw ordered by the taxing master to jay inteseet at aneb rato 
and Ir^m sooh time as the taxing maatm: fefaVfl fit (n). 

Sbot. 7. — Secwrity fot Cette. ■ ’ i 
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1328. A solicitor may at common lat^ J^e secoritj Irom 
client for costs already due (o) ; as regain hitnte oowr bot^ in ooits. 
contentious (2>) and iion-contentioue ($) mattars, b{s right to. dnao 
is conferred by statute. The security may cover interest^ bot^noh 
interest is not chargeable until the amount due from the cli^t h^ 
been ascertained either by agreement or taxation (r). The giving 
of security by the client does not^ in the absence of an agreement 
in writing fixing the amount of payment for specific work to be 
done (s), relieve the solicitor from the necessity of delivering a bill 
of costs and submitting to have it taxed if the client wishes it (t) ; 
in this case the security given or the balance of the money deposited 
must be returned by the solicitor upon payment of what is found to 
be due by the taxing master (a). If the security is taken in the M:ortgase to 
form of a mortgage, great care must be taken, unless the client is 
separately advised, that no terms which are not strictly usual or are 
in any way unfairly burdensome to the client are inserted (6) ; 
otherwise the court will set the transaction aside and^only enforce 
the security for such a sum as it is equitable that the client should 
pay (c). ^ The court will also reopen the transaction where the 
security is given in circumstances which amount to fraud (d) or 
undue influence («), or where there has been no proper statement or 
investigation of accounts (/). 


(n) Attorneys and Sohcitors Act, 1870 (33 & 34 Vict. c. 28), s. 17 ; 
Burdick v. Oamck (1870), 5 Ch. App. 233. 

(o) Sanderson v. Glass (1742), 2 Atk. 296; Brown v, Brtng (1750), 1 
Ves. Sen. 407 ; Jones v. Tripp ( 1821), Jac. 322 ; WtUiams v. Piggott ( 1825), 
Jac. 698; Pitcher Y. Bighy (1821), 9 Price, 79; Fowler v. Moore (1837), 2 
Jo. £x. Ir. 415 ; Brisiowe v. Warner (1847), 10 I. £q. B. 240, commenting 
on Be Evans, Bx parte Bovill (1826), 2 Mont. & A. 382, n. ; Cheshjn v. 

(1836), 2 Y. & C. (EX.) 170; Eclson v. Booth 3 Jur. (N, s.) 

961 ; vonesY-Poherts (1846), 9 Beav. 419; Hooper v. Oooke (1856), 2 Jur. 
(N. s.) 627; Morgan Y. Higgins (1859), 1 Gifi. 270, Anderson v. BadcUffe 
(1868), £. B. & £. 806; Waters y. Taylor (1837), 2 My. & Cr. 526. As to 
the validity of BCourLtiea for costs, see p. 761, ante. 

(p) Attorneys and Solicitors Act, 1870 (33 A 34 Vict. c. 28), s. 16. 

{q) Solicitors Bemuneration Act, 1881 (44 Sc 45 Vict. o. 44), s. 6; 
Remuneration Order, 1882, clause 7. 

(r) Bemuneration Order, 1882, clause 7 ; Be Carnegie (1907), 52 Sol. Jo. 14. 
(#) See pp. 770, 771, ante. 

(t) Solicitors Act, 1870 (33 5s 34 Viot. e. 28), s. 16; Brown y , Pring, 
supra ; Morgan v. Higgins^ supra^ 

fa) Shaw Y. Neale (1868), 6 H. L. Cas. 681; Wmns y. Tandy (1842), 
6 1, Eq. B. 1 ; oompare Vaughan v. Vanderstegen (1864), 2 Drew. 289. 

(5) Sea p. 761, ante, ^ 

(o) OfMiaryi V. Day (1859), 1 GiB. 316; Cookbum v. Edward (1881), 
18 Ch. D. 449, 0. A. ; Craddock V. Bogers (1884), 53 L. J, (OB.) 968 ; but 
M Pooley's Trustee y, TrAetAaf»tl886), 33 Gh, D. Ill, A, 

^(d) TFord V. Sharp (1884), 63 L. J. (CH.> 313. 

(e) Wedmesley v. Booth (1741), 2 Atk. 27 ; Watson v. Bodwell (1879), 
11 Ch. D. 160, C. A. ; Eyre v. Hughes (1876), 2 Ch D, 148. 

li\ DanisB v. Parry (1869), 1 (SiB. 174; Morgan v. 
and see Todd v. TTileon (1846), 9 Beav. 480 ; Qoml^ v. Woad 
(1846), i Jo. 5 e Lat. 678, 
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Sbot. S»-^oKeitor*s JUmedieB for OovUi. 

Svb-Seot. X,^Actim. 

1829« A eolicitor {g) is entitled to maintain an action agimaet his,^ 
cJikpi for the amoimt of |bis bill at the expiration of <me m(Mith ^ 
* its delivery unleM the court has already (t) made an ord^ 
t(i^ainiDg him &bm dolbg so pending taxation (&). 

^ The writ may be specially mdore^ for the full amount of the 
^ claimj although the bill has not been taxed {I), and the solicitor 
may app]^ fo^ summary judgment under B. S. G.. Order 14 (m). 
If Uie dient raises no defence^ judgment may be given for the full 
amount claimed without reference to taxation (n). If, however, the 
client disputes the amount of the bill, the bill is referred to a 
taxing master for taxation, the plaintiff being given leave to sign 
judgment for the amount found to be due on taxation and the 
costs of Qie action (o) ; if it is too late to tax the bill (p), the bill 
may be referred to a taxing master under the general jurisdiction 
of the court (q). 


Btetuto of 1330. For the purposes of an action on the bill, the Statute of 
Umiutioua Limitations (r) begins to run against the solicitor from the date 
when the work to which it relates was completed (s), and not from 
the expiratiofi of one month from the delivery of the bill (a). If 


(s) A solicitor who oariies on bosinoss under a firm name may sue in his 
own name if his partner is only a nominal partner {KeU v. Hamby (1820), 
10 B. & 0. 20; Spurt v. Ooss, Casa v. Spurr (1870), L. R 5 Q. B. 656). 

(%) Seepp. 774, 775, ante; and compare BeU v. GirdZes tone, [1013] 2 K.B. 
225, explaining Cuhiaon v. Mayo, [1800] 1 Q. B. 246, 0. A. (county court 
costs). It the client is about to become a bankrupt etc., the court may 
authorise the solicitor to sue, although the month has not expired (Legal 
Practitioners Act, 1875 (38 & 30 Viet. o. 70), s. 2) ; see note (/), p. 774, 
ante. As to the effect of a solicitor not taking out a practising certificate 
or ipaking a false declaration on applying for his certificate, see p. 720, 
ante; see also title Agency, Vol. I., p. 151. 

(t) The court has no power, in making a subsequent order for taxation, 
to restrain a pending action (Judicature Act, 1873 (36 & 37 Viet. o. 66), 
8. 24 (5) ), but it may order the action to he stayed ; see R. S. C., Appendix K, 
No. 43. 

(k) See p. 785, ante. 

(Z) Lagoa v. Qrunwaldi, [1010] 1 E. B. 41, C. A. As to proceedings 
under R. S. C., Ord 14, after taxation, fee Be Dehenham and Watker, [1805] 
2 Ch. 430 ; and note (o), p. 814, poet. 

(m) Smiih v, Bdwatdea (1888), 22 Q. B. D. 10, C. A. ; see Tl^ord v. Proder 
(1801), 7 T. L. R. 244, where unconditional leave to defend was given ; see 
also title Compulsort Purchase ov Land and Compensation, VoL VI., 
pp. 113, H4. 

(n) OUaenan v^ jIt'Chvem (1802), 30 L. R. Ir. 300 ; but see Lundey v. 
Brooke (1880), 41 Ch. D. 823, C. A., where the soUeitor raised no objection 
to the bill being referred for taxation. 

(o) Smith V. EdwardeB, aupra ; Lumley v. Brooke, aupra ; compere 
WMHey y. Glover (1860), 3 (W. & Sir. 18; Be Lowleaa S Son (1863), 6 
0. B, 123. For the form of order, see R. S. C., Appendix E, No. Of. 

ip) See p. 700, ante. * 

(g) See & 780, ante. « 

(r) 21 Jae, 1, c. 16. 

(a) See title Limitation of Actions, Vol. XIX.. p. 48, aod the oases 
there cited. As to the duration of a solioitor’s retainer, see pp. 737 slsag,, 
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401119 mij oi tile items tneloded in tiie UU ere stetnte-bafned, tim 
may xeeorer in respect of tiie MnnoeCi). 

1381. No delireiy of the bill is neeeltMucy where tiie clieni*jtoe)i^.^iffl8S!? 
not ^yfeod the aemn on this gronne^^, or where the 
broc^ not egainst the client, bat agaidl^ person who has " 

the solicitor a guarantee against the amotpim h» ooi^(tiX 

StiB'SeoT. 2 -—JVowerftny* in 3> t >tii n pfey. ^ SsiSowwsy. 

1332 . A bankruptcy petition may be presented bt tim s^hstihr fioeeediagi 
against his client in respect of his costs, alth^HtEF ra^!^' 

delivered his bill, and is, therefore, not in a positioti to mfflSatam Oi 
action (e). la this case the petition will be stayed until the hUI 
has been delivered and the coats taxed (/). Similarly the solicitor 
may prove in the client’s bankruptcy for the amount of his costs (p), 
though he has dehvered no bill(n), and although the costs have not 
been taxed (t). In this case the trustee may require full particulars 
of how the amount is made up (k), and the proof, when complete, 
may be referred to a taxing master for consideration under the 
general jurisdiction of the court (1). 


SuS'Seot. J — Proeeedtngt on AUoet^ur. 

1333. Where the reference to the taxing master resnltb in a cer* Order fw 
tificate or allocatur in favour of the solicitor, the solicitor is entitled permeat. 
to apply to the court for an order for payment by the client of the 
amount certified to be due (m). The order may be made by any 
Division of the High Court (n), and it appears to be immaterial that 


(ft) Blake ▼. Ewnmell (1884), 61 L. T. 430, following Smgh v. Owen 
(1867), 7 E. & B 678 , see Be Pomeroy and Tanner, [1897] 1 Ch. 284; 
Pdgnm v. Htreekfeld (1861), 12 W. E 61. The eohoitor cannot, after 
judgment agamst bun on the statute-barred items, set oil against them a 
sum reoeivel on behalf of the ohent, or appropnate such sum to such items 
{Smith V. BeUy, [1903] 2KB 317, a A.) 

(c) Lane t. Gtenny (1837), 7 Ad. & El 83 ; EobwMon v. Bomland (1838), 
2 Jnr. 130 ; compare Pntekard t. Draper (1831), 1 Buss. & M. 191. The 
defence of no signed bill is a statutory defence of whidh notice must be 
given under County Court Buies, Ora. 10, ir. 10, 18 {Lome and Damee 
r. Barrett (1897), 77 L. T. 626). As to enforcement of ooUateral seonnty, 
see p 811, ante 

(а) Qreemnq r Boeder (1892), 67 L. T. 28 ; Beeee v. Oox (1867), 16 L. T. 
327 

(б) Ex parte 8vMan (1805)» 11 Ves 163 ; Ex parte Steele (1809), 16 Vos 
162 ; Be SaweU, Ex parte BowtB (1812), 1 Rose, 312 ; Be Ford, Ex parte 
Fori (1838), 3 Deao. 494 ; Ex parte Dewdney, Ex prrrte Seaman (1808), 16 
Vos< 479 489* 

(/} SeSynee, Ba parte Pndeuux (1821), 1 Gl. & J. 28. 

(g) It the bankmptoy takes place after so order to tax has been obtained 
by the dient, and uie sohoitor undertakes not to prove for Ins cos^ tiio 
troetss cannot eontmne the taxation unless he undertakes to pia the taxed 
ataount 6f ^ bill Hemek, Sx parte Joyce, [19111 1 L &. ^9, €. A.). 

(A) Be Woode, Ex parte Dttton (1880), 13 Ch. D. 318, 0. A. ; iNoke v. 
J^oitss (1820), Uood. tc U. 30Sv 

(i) iw Woode, Sx parte DeUon, evpra ; oompare Be Doweon, Bx parte 
* WM am). 4 i>e G. & Sm. 366. 

(k> M Foa Loan, Bx parte Ohatterton, [1907] 2 K. B. 28, C. A. 

(1) Be Woide, Bx parte JMfoft, evmra. 
itn] Solitfton Act, 1843<6 A 7 Viet. <vf8), s. 4S. 
fa) Be Sfeedftnan^ 119091 2 Gh. 170, A., per C osK iis.H A Mxup U.Bi, 

atp. 175. 
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tilte client hskB made n(y Bubmi0Bion'>to payandthAt 
Ik^ter’a taxation contains no. dixeetion requiring him' to pay ihe^ihKMDd 
Bemei^ certified to be due (o). If the order jEor taxation oow^ a direction 
for Cons. a seperate aj^cation . for an .order for payinwt is 

un^^ssarT (q)f aince the '«ourt has jurisdiction over the client by 
nztde of his spibmissionCr). The order for payment may ble 
. ^tiforced by execution (»). 

Kntiy for Where the reference was made in the King’s Bench Division, the 
indigent. court may al^' order judgment to be entered up for the amount 
certified to bd due, unless the retainer is disputed (t), or may make 
any olrder which the court deems proper (u). This jurisdiction 
may be exercised although the order for taxation contains no 
direction to psy(w). 


Sect. 9. — Lien. 

Sttb Sect. 1 . — Kinde of Lien, 

Three kinds 1334. A solicitor is entitled to three kinds of lien (a) to protect his 
of lien. right to recover his costs from his client, namely : — (1) a passive or 
retaining lien (&) ; (2) a common law lien on property recovered or 
preserved by his efforts (c) ; (8) a statutory lien enforceable by a 
charging order (d). 

Sub-Sbot. 2 . — Retaining Lien, 

Property 1335. The retaining lien enures in the solicitor’s favour in 

Bab]ect to respect of all deeds, papers, or other personal chattels which come 


(o) The words of the statute are, “the amount certified to be due and 
directed to be ]^d “ (SoUcitors Act, 1843 (6 & 7 Viet. o. 73), s. 43). In the 
King's Bench Division it has always been the practice to make the order, 
although the order for taxation contains no direction for payment 
(Arohbold’s Fractioe, 14th ed., p. 159). It was held in Be Behewum, amd 
W(dker, [1895] 2 Ch. 430, that, in the Chanoeiy Division, no order could 
be made under the statute, if the order for taxation contained no direction 
for payment, and that the solicitor’s remedy was by action under B. S. C., 
Ord. 14. This decision, however, appears to be inconsistent with the 
reasoning of Be Brockma/n, [1909] 2 Ch. 170, C. A., where it was stated in 
general terms that a submiesion to pay was not necessa^ in any case, as 
an order for payment could be made under the statute in any Division of 
the High Court. 

(p) See p. 793, ante. «« 

iq) Be Brockman, eupra, per Ccmeens-Hardt, M.R., at p. 175. 

(r) Be Bebenham and Walker, supra, per North, J., at p. 432. 

(s) E. S. C., Old. 42, r. 17 ; see also Aid., it. 3, 8, 24 ; title Execution, 
VoL XIV., pp. 1 eeq. • Service of the order is not necessary (Be a SoUcitor 
(1884), 33 tW. E. 131). 

The parties may, however, have agreed to submit the question of 
retainer to the master, in which ease the client ia bound by a deoiaioti in 
favour of the solicitor (Be Lowleee A Son (1848), 6 C. B. 123). 

a ) Solicitors Act, ld43 (6 7 Viet. c. 73), s. 43 ; Qriffithe v. Hughes 

7h 16 M. & W. 806; Beale v. PoaUethwMt^ (1841), 1 Q. B. 243, For 
ihe forms of order and of judgment, see Chitty’s King’s Bench Forms, 11th 
ed., pp. 22 et eeq. As to the title of the order, see Be Hair (1844), 7 
Man. h O. 510 ; Be Vallance and Beioleff, Gregoru v, Brunereiek \Buke\ 
(1844), 7 Man. & G. 511. * 

(is) Be Jjowless <2 Son, supra* 

(a) As to lien generally, see title Lien, Vol. XIX., pp, 1 si seq, 

(h) See the text, wftA. r • . . ... 

m See pp..(|«9, 

See pp. 823 et seq„ fosL 


/ I* / ^ 
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ialo ituposseBBion in the course oi his jprofeasiotta) employttiMlt ( 0 ), *■ 

iB(tedug hiUs of exchange e/), patent (^), polidee ot 

aiBBtirance (h), letters of admiDistrafioii(>)« aooumente eontamedin 
a drawer of wbioli the solicitor is given key (k), and applicatiooti 
for 8lnureB(0. The solicitor’s lien does lent, however, extend to 
sh^ register and minute book of a company or to any doeoments 
which come into his hands after the eoumenoement of the 
winding-up (m). 

1336. The costs in respect of which the solicitor’fl lien aijABS in respect ef 
must be taxable costs, charges and expenses incurred him as *’*’**’* 
solicitor for his client, including advances which may be disallowed 
or moderated on taxation (n). There is therefore no lien in 
respect of costs which are not due to him in his capacity as 
a solicitor ( 0 ), such as, for instance, his charges as a land agent (p), 
or as steward of a manor (q). A town clerk (r) or clerk to a local 
authority («), if a soheitor, has a hen on all papers belonging to the 
borough council or local authority which come to his hands in his 
capacity as a solicitor, but not on such papers as he holds merely 
as clerk. 

The solicitor is not entitled to exercise a lien in respect of costs 
incurred in a matter in which he has no authority to’act on behalf 
of the person against whom the hen is claimed (t), such as, for 
instance, the costs of promoting a company, as against the 


(«) Bozon y BoUand (1839), 4 Mj. & Cr. 354 ; Sifdman y. Webb (1839), 
4 ily. & Cr. 348, 364; FrwweU y. Kwg (1846), 15 Sim. 191; compare 
title Lien, VoI. XIX., p. 24. As to the efteot of lepudiatioa by aa infant 
on amymg at full age of prooeedmgs taken on his behalf, see title Infants 
AND Chiuiben, Vol. XVII., p. 140. 

(/) Qtbton y. May (1853), 4 De O. M & G. 512, C. A. 

(<;) Be Aubuseon, Bx parte Solomon (1821), 1 Gl. & J. 25. ‘ 

(h) West of Etwland Bank v. Batchelor (1882), 51 L. J. (on.) 199. 

(t) Barnet y. Dwrham (1869), L. R. 1 P. & D. 728 ; In the Good* of 
Martin (1883), 13 L. K. Ii. 312, C. A. 

(k) Be Marlbey (1864), 11 L. T. 250; see title Chosxs in Action, 
Vol. ly., p. 386. 

({) ^ Gaprtal Ftre Insurance Association (1883), 24 Ch. D. 408, C. A. 
Alimony payable to a divorced wife may become subject to the lien , see 
title Husband and Wife, Vol. XVI., p. 520; compare p. 817, post. 

(tn) ^ Camtai Fire iresuranee Association, supra , Be Urrum Briek and 
Cement Co., Ex parie Pitrbrook {\8Qd), 4 Ch. App. 627; Be An^-MaUeae 
SydravBo Dodk Co. (1885), 54 L. J. (CH.) 730 ; see title Companies, Vol. V., 
p. 247. As to the effect of wmding-up on a solicitor’s hen, see, further, 
ibid., pp. 247, 525. 

(w) Be Taylor, Siileman and Underwood, [1891] 1 Ch. 590, C. A. f, see also 
Btehardt y. Plalel (1841), 5 Jur. 834. As to what are sneh costs, see 
pp. 760 St tea., ante. ^ 

(o) Worrau y. Johnson (1820), 2 Jac. Se W. 214 ; Be Taylor, S^leman 
ana Underwood, supra; compare title Lien, Vol. XIXm p. 20. 

(p) Be Wedker, MerediSt v. Witlker (1893), 68 L. T. 517. 

(g) Ohampemown v. Seott (1821), Madd. & Q. 93. 

* (r) S. y. Bankey (1836), 5 Ad. & El. 423 ; see titla Local Govebnment, 
Vol. XIX., p. 312, note («) ; see also title Banebupsot and Insolvenot, 
VoL II., p. 142, note(i). 

(«) Jfewington Zocm Board v. Mdridge (1879), 12 Gh. D. 849, C. A. 

(t) HoE V. Bemr (1842), 1 Hare, 571 ; Be Fhanda Ltfe Assurance Co., 
Sowurd and BcBman't Case (1803), 1 Hem. & M. 483. 
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oompaiiy(a); the eoets ineorrdd ^ e firm, as a^iamat a 
Sdok or the oosts relatbg to the obtainixig of a writ of habeas aomu^ ai 
againat the pri8on6r(«). Nor is he entitled to exmroise a nen in 
respeet of costs whieh he mw nevw entitled to recover by reason of 
hia beiiig unqualified at thjt time when they were earned (d). On the 
o&er hand, the lien is ai^ilable thongh the sohoitor has lost his 
right to sue for the costs in respect of which the lien is claimed by 
reason of the Statuterof Limitation (c). 

Ckneial lim. i897< lien is a general lien (/). The solicitor may, therefore, 
exerdse his hmi over papers handed to him for a particular purpose 
and may decline to hand them over unless paid any balance of 
costs that may be due to him in respect of all matters in which he 
has acted as solicitor for the client (9). The general lien may, 
however, be excluded by express agreement or by the facts of the 
particular case (h). 

Where papers in an action remain in the possession of a solicitor 
itbo asserts his lien upon them, an order for their production at the 
client’s instance wUl m subject to such lien (t). 

Not sTMisUa ^ 1338. The lien is a right exercisable against the client (J), and 
■goinat third giygg Bolicitor no higher right as against third persons than the 
client himself possesses (A;). Thus, notwithstandmg the lien, the 
solicitor can be compelled to produce the papers in his possession, 
if his client would have been bound to produce them (1) : if, therefore, 

(a) Be OoBand (1886), 31 Ch. D. 296, C. A. ; compare title Cokpanixs, 
Vol. V., pp. 66, 246, 626. 

(b) Turner v. Deane (1849), 3 Exeb. 836. 

(e) Be Hanbury, WhMtngand NtchoUon (1896), 76 L. T. 449. 

(d) Be Standing (1898), Ttmes, 2lBt January ; Zatham r. Hide (1832), 1 
Dovl. 604. 

[ey Be Broomhead (1847), 6 Dow. & L. 62 ; Be Murray, [1867] W. N. 
190; Be Carter, Carter v. Oaitor (1886), 66 L. J. (ch.) 230; Ourvaen v. 
Jftlbim»(1889), 42 Ch. D. 424, C. A. ; Be Margette, [1896] 2 Ch. 263; com- 
pare title Lihitation of Actions, Vol. XIX., pp. 42, 48 

{J) See title Lien, Vol. XIX., p. 26. 

Ig) Bx parte Sterling (1809), 16 Ves. 268 ; Stevenson v. Blakdoek (1819), 
1 M. & S. 636; Boson v. BoUand (1^39), 4 My. & Cr. 664; Bx ptnie 
Pemberton (1810), 18 Ves. 282 ; Be Broomhead (1847), 6 DoW. 6c L. 62; 
Be BeLondon, Bnghfon tmd South Coast Bad. Co. (1868), L. B. 6 

Eq. 326. As to the position of a solicitor as bailee generally, see title Lusn, 
Vol. XIX., pp. 13, 26. 

(A) Champney v. Bwdemd (1879), 9 W. B. 913; Cohner v. Bda(1870), 
40 L. J. (CH.) 186; Be Messenger, Ba parte Cah^ (1876), 3 Ch. D. 317; 
Be Dee Bstates, Lldt, Wright v. 2 >m Estates, ltd., [1911] 2 Ch. 86, 0. A. 
Thm liso lien over mon^ deporited with a aolioitor for aspeohlc snipose 
which las faUed {Stum&re t. Campbell <9 Co., {1892] 1 Q. B. 314, C. A.). 

J«) Lewis V. Powell, [1897] 1 Ch. 678 ; Vale v. Oppert (1876), 10 Ch. App. 
340; Be Hawhes, A^ceman v. £oe&Aar(,ri898] 2 Ch. 1,C.A,; followed m 
Ba Oaadery, fiondon Joint Stock Bankr. fll'^miian(ieiO), 64 Sol. Jo. 444; 
see tim Disoovxbt, InspbcHOn, ahp Inthshooxiobibs, V<d. XL, 
p. 86; £vn>BHCB, Vol. XIII., pp. 681, 682l . 

(j) Be Mason and Taplor (1878), 10 Ch. D. 720, following Be SneB (a 
SolMtor) (1877), 6 Ch. D. 106 ; Be Sadd (1866), 84 Beav. 660; JAgWoetr. 
Xeii»e(1836), 1 M. & W. 746 ; Be Long, Bx porfe Pidlef (1881>,l6Ch. D. 6I7, 

(k) SmIA V. Ohsekeeter (1842), % Dr. 6e War. 388 ; BeB f. 3hsAw{188l% 
8 wn. 216 ; s# Turner V, Xette (1866), 24 L. J. 

(D Fpibrng r* Boward (1604). 8 Seh. 6t Lef. 116 ; rwe V.Oppsii,$l^Ht( 
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tiie ysliSiiy of a deed is impeached in an aekion« the solkito ip ^PaaaK* 

heond to produce it, if in hie poesessioi), in spite of his lien («t). A 

prior equitable title prevails against the even though the solkutor 

had no no^ce of it (n). Similarly, a liW M« ainst a taaaat for life iaqf 

no avail against a remamderman (o). ^i^vendor’s solimior pannflb, 

as against the j>ureha8er, retain the ctm^anee in respect ois 

costs of acting for the vendor in the trahsaStion of sale (a). The 

mortgagor’s solicitor, as against the mortgi9^(ee, has no lien on the 

mortgage deed (6); nor has the mortgagee’s solicitor, as against 

mortgagor, a lien on the title deeds after the debt has 

and the reconveyance ei|icated(e). The solicitor pr^ating'a 

marriage settlement on thb instructions of the husband has no lien 

upon it, as against the trustees of the settlement, for his unpaid bill 

of costs, but IS bound to deliver it up to them on their requesting 

him to do so (d). Where costs have been incurred ivith a solicitor 

in an action claiming the delivery of deeds, after the deeds have 

bemi given up to him, he cannot exercise the lien against Ao 

successful party (e). In accordance with the same principle, toe 

sohoitor has no lien over a will in respect of costs due froih the 

testator (/); nor has he a lien over papers deposited with him for 

a particular purpose by a person who is not his client i|^). A 

solicitor who is also one of the trustees has no lien over a trust 

fund (K), although there is a lien over alimony paid to a solicitor as 

the agent of the wife (t). 

1339. The lien is not taken away, in the case of a company, by xfMt at 

bankiaptoj 

etc. 


compare Stmmands v. Great Eaetem Bail, Co (1868), 3 Ch. App. 797: 
Bce title Discovert, Irspeciion, ani> Interrogatories, vol. XJm 

p 86 * 

(w) Balch V. Symes (1823), Tuin. & R. 87. 

(n) V. Wathen (1851), 1 De Gr. M. & G. 16, C. A. ; HoUta ▼. Olaridga 
(1813), 4 Taunt. 807 ; Symana v. Blake (1835), 2 Cr. M. « B. 416 ; Marsh 
V. Sathoe (1744), Ridg. temp, H 256. 

^ Ex parte Nesbitt (1805), 2 Sch. & Lef. 279; Be Maykew (1859). 
7 W. B*. 351 ; compare Be SUmnard'a Estate, [1897] 1 1. B, 415. 

^(a) Eadaile v. Oxenham (1824), 3 B. & C. 225. 

(5) Eutehuon v. Joyce (1836), 2 Jo. Ex. Ir. 122; Taylor v. Gorman 
(1844), 7 I. Eq. B. 259 ; Touv^ v. English (1843), 7 Beav. 10 ; Bratt v. 
Fietard (1833), 5 B. & Ad. 808 , contrast Brunion v Electrieal Engineering 
Oorporaiion, [1892] 1 Gh. 434. 

(^ Wakefield v. Newbon (1844), 6 Q. B. 276 ; Be LLewellin^ a Sohettor, 
[1891] 3 Ch. 145; Be Moaelu (1867), 16 W. B. 975; and see Sheffield v. 
Eden (1878), 10 Ch. D. 291, C. A., where the solicitor was also mq|&agee ; 
Be Nkiholaon, Ew parte Qwinn (1884), 53 L. J. (ch,) 302, where thiMweitor 
acted lor both parties. . 

g ) 22s LMranee, Bowker v. Austin, [1894] 1 Ch. 556 ; Foitekt r, Eowr 
1),50L. J. (ctt.) 686. 

' (s) Morgan v. ScM (1830), 2 LEq. Sp28 ; BUnden v. DesaH (1842), 2 
Dr. & War. 406, 


V (/) BaUh T. SyfMM^ aup^, , 

Ut) Be Mayhew (1859), 7 W. B. 361. 

(a) iSs (flash, Exparte Nmland (1877), 4 Ch. D. 516. 

(0 lb pe^Brmsier {Sgrah) (1866), L. B, 1 P. & D.'264 ; Cross r.jOroao 
(t8M), 43 L. Ts 633 j; Ixete v. Leke (1879), 48 th J. (P.) 61 ; sea title 
Hhwakd ahd Win, yol. XVL, p. 520. 
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its vindiiigup (A:), the bankruptoi (i) or death (m) of tliihid&iit» 
or by a change in his administrators (n). Nor is it destr<^]rw bgr a 
change in the solicitor’s firm (o) or by its dissolntion (p); og by 
the solicitor’s death (q) or refusal to proceed (r). 

1840. In the event of a change of solkixtors in Ibe course of an adSoxif 
the former solicitor’s lien is not taken away, but his rights in 
respect of his lien may be modified according as he discharges him- 
self or is discharged by the client (s). If he is discharged by the 
Client otherwise than for misconduct, he cannot, so long as his costs 
are unjpaid, be compelled to produce or hand over the papers (t). 
If, on the other hand, he discharges hijjwelf, he may be ordered to 
hand over the papers to the new soucRor, on the latter under- ^ 
taking to hold them without prejudice to his lien, to return them 
intact after the action is over, and to allow the former solicitor 
access to them in the meantime (a). 

The priorities of successive solicitors employed by the saihe 
. 


{k) Be Meter Cabs, Ltd., [1911] 2 Ch. S57; Be Bapid Boad TraneitCo., 
[1909] 1 Ch. 96; Belaney v. FJreneh (1873), 8 Ch. App. 918; see title 
(Companies, Vol. V., p. 247 ; compare ibid., p. 525. As to the rights of 
theli^dator, see ibid., pp. 573 et aeq. 

(2) Sp Hemaj/oorth, Ex parte Underwood (184o), De G. 190; Be Leah, 
Ex parte Jabet (1860), 6 Jur. (n. s.) 387, C. A. ; Be May, Ex parte Hawley 
(1852), Fonbl. 243 ; compare Boas v. Laughton (1813), 1 Ves. & B. 349. 
But the solicitor, notwithstanding his hen, must produce any documents 
in his possession for examination by the trustee (Be Toleman and England, 
Ex parte Bramble (1880), 13 Ch. D. 885) ; sc^ title Bankruptcy and 
Insolvency, Vol. II., p. 117. 

(m) Lloyd v Mason (1846), 4 Haro, 132 ; Blunden v. Deaart (1842), 2 
Dr. & War 406. 

(n) Be Watson (1884), 53 L. J. (cii.) 305. 

. (o) Pelly V. Wathen (1849), 7 Hare, 351. 

W(P) Vaughan v. Vanderstegen (1851), 2 Drew. 408 ; Be Gough, Lloyd v. 
Gough (1894), 70 L. T. 726. 

(q) Kellett v. Kelly (1842), 5 I. Eq. R. 34 ; Alien y. Jervoise (1847), 11 
L Eq. R. 5S3;,Bedfam v. Soweroy (1818), Swan. 84; Magrath v. 
Muakerry (Lord) (1787), 1 Ridg. Pari. Rep. 469. 

(r) Be WtUiaTns (1860), 28 Beav. 465; Be Smith (1861), 4 L. T« 43; , 
Scott V. Fleming (1846), 9 Jur. 1086. As to the effect of his xefusalf: to 
proceed, see the text, infra. 

(«) Be Bapid Boad Transit Co., [1909] X Ch. 96. ^ 

(2) Be Faithfull, Be London, BrigMan and South Coast Bail. Co. (1868), 
L. R. 6 £q. 325 ; Bs Moss (1866), X. R. 2 £q. 345 ; Be Austin, Ex parts 
Pa2den(1876), 4Ch. D. 129, (> A, ; Be Brook, Fwherv. Arden (1%11),1 Ch. D. 
318, C. A. ; Newington Local Board v. Eldridge (1319), 12 Ch. D. 349, C. A. ; 
Kettlewell v. Barrstow (1872), 20 W. B. 621 ; Steele v. doo22(182d)«2 Hog. 14. 
In administration a^ons and* other proceedings of a repiesentativ# 
charafi|||||k such as a winding-up, papers which have come to the soUoitor'A 
hands sIS^ the commencement or tne action (Be Capital Fire Inswranee 
A^ociation (1883), 24 Oh. D. 408, C. A.), and for the purpose of cairying 
on the action (Be BoughUm, Bougkton v. Boughtan (1883), 23 Ch. D. 169, 
followed in Baden v. Hensby, [1892] 1 Ch,, lOl), must be handed over 
subject to his lien, to be returne|i|||rhen judge dircotSt 

(a) Sohins v. Goldingham (1872), L. RTlid Eq. 440 ; Griffiths y. Griffiths 
(1843), 2 Hare, 587; Hutchinson y. Neirwooaj2) (1886), 54 L. T. 842^ 
Blneh y. Lovenng ds Co. (1886), 36 W. B. 232; Oomner^^. Tomiton 
(1818), 1 Swan. 1 ; Ootegraoe y. Mwsley (1828), Turn, dc B. 400’; BawUneon 
r. Moss (imip TjTnr. ( n . s.^ 1053; 


18 £q. 440; Be Wontner dt sons, EeS parte Seheper (ISSt), $2 J. 

As to the Lmdon agent diaohargiffg himself, see IBs BfwM <1842), 4 Bern 
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in regard to lien ere re«^la<;ed ae toUovra : (1> tn the 1^- 
ii^amg tip of oompani^(ft), and in a debentore^holder’s action^ jM(W. 
the rijghte of the respeotive solioitors to payment, and ooneequeoatly 
to a lien upon the di^uments^ rank pari pa$9u (c ) ; (2) in an action 
in the Chancery Di'drion, the rule is that the solicitor who actui^S^ 
conducts the actiontfe its conclusion has the first lien upon any^ 
money recovered or preserved, but, subject to this lien, the court 
will grant the solicitor employed at an earlier stage of the action 
a charging order in respect of his costs (d). Where the Becond| 
solicitor receives the whole of the costs^ he must pay over the fnlT 
amount of the first solicitor's claims, without deduction in respect of 
any set-off to which he JOj/fh be entitled to as between himself and 
his client (s). The fact that the second solicitor pays off the first 
solicitor’s claim does not give the second solicitor any lien in respect 
of the amount so paid (/). Where the subject of a hen is converted 
into money and the amount paid into court, the liens are satisfied 
out of the fund according to their priorities (g). ^ 

The delivery over of papers “ subject ” or “ without pre- 
judice” to a lien gives the person handing the papers over up 
priority (ft); if it is intended to preserve the lien as a prior charge, 
an undertaking to that effect must be insisted upon (i). ♦ 

1341. The lien is discharged (j) in one or other of* the following Discharge of 
ways, namely : — lien, 

(1) By the solicitor receiving payment of the costs in respect of 
which it arises (ft); it is not, however, discharged by the solicitor 
obtaining judgment (Z) or a charging order (m) for his costs. 


309 ; WHUonv, Emmett (1854), 19 Beav. 233 ; Ee H- (o Solicitor), Walker v. 
Beanlande (1866), 16 W. R. 168 ; Webster v. Le HwU (1861), 9 W, R. 804. 
As to Loudon agents genoraUy. seo pp. 844 et seq,, post 
(b) Be Audley Hall Cotton Spvnmng Co, ( 1868), L. R. 6 £q. 245 ; J9|k 
Dominion of Canada Tlamhago Co. (1884), 27 Ch. D. 33, 0. A. ; see. further, 
title Companies, Vol. V., p. 247, note {e), 

(o) Batten v. Wedgwood Coal and Iron Co. (1884), 28 Ch. D. 317. 

(d) Carmack v. Beisly (1858), 3 De G. & J. 157, C. A. ; Be Wadsworth, 
Bhodes v. Suaden (1886), 34 (%. D. 156; Be Knight, Knight v. Gardner, 
2 Ch. 368. As to charging orders, see pp. 824 et seq , post. 


As to charging orders, see pp. 824 et sm , post. 


(S) Be Bernard, Ex parte Bailey and Hope (1851), 14 Beav. 18. As to 
tte rights of the solicitors inter se, see Mominytan v. Wellesley (1857), 4 
Jur. s.) 6, where, the second solicitor havmg accepted a gross sum 
without taxation, it was held that the first solioRor, having obtained no 
charging order, had no claim against the fund, but only against the second 
solicitor* As to set-off generally, see title Set-off and Counterclaim, 
Vol. XXV., pp. 484 ct seq, 

^(/) Irving v Ftono (1827), 2 Y. & J. 70 ; Chnstum v. Field (1842), 2 
Inare 177. 

(0) '£0 Walker, Meredith v. WaUcer (1893), 68 L. T. 616. 

(ft) Batten v. Wedgwood Coal and Iron Co., supra ; Be CaptUA Fps 
Inewranee Association (1833), 24 Ch. D. 408, C. A. 

(1) Be Cfloueeater Bail. Co, (1860), 8 W. R. 175 ; Be Audley Hall CoUon 

Sinning Co., supra ; Be (ISM), 30 Sol. Jo, 181. 

(f) As to the discharge or exBmguismnent of lien generally, see title 
tolT, Vol. XIX., pp. 28 it seq. ^ 

(ft) Se Emma Stiver Mines, Se Turner (1875), 24 W. B. 54. 

^ (Q Be AiWs Estate, [1804] 1 I. B. 225; compare Hector v. JoVUps 
(1842), 6 Jur.^120; see titie Lien, Vol. XIX, p. 28,^ote<g); as to we 
efiBiBOt of juditoeiits generally, see title Judgments and Oeders, 
Tola XVII L^ p. 209. 

(m) Be lAmley (1892), 37 Sol. Jo, 83; see pp. 824 ei seq., post. 
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(2) By the solicitor parting witli possession (n) oi thedpieiim|R|^ 
over which the lien is claimed, qnmss he has done so n 
tiealar pnrpose, as, for instance, wMtee hc ^ convejrance to tm 
necated (o) or hands papers to anlp^traflfflb dnable him to draw 
1^ his award (pX or whme after wsolafljKpt a firm a totmer 
partner takes away deeds which ar m^ ieCT^ a lienCg). 

(8) By waiver, where the solicitor croilncta himself in a manner 
inconsistent with the retention of his lien, as, for instance, where 
l^e acts for the climit in obtaining a loan on the security of docu- 
^^ts npeia which he has a lien (r), or where he takes a security for 
his oosts'‘(s); there is, however, no waiver where the solicitor 
expressly reserves his lien (t). 

(4) By proving in bankruptcy for the amount of the coats (»). 


Sitb-Seot. 3 . — Gommon Lmu I9tn on Property or Funds Recovered, 
1343. A solicitor has at common law {x\ and apart Irom any order 
of the court {y) or statute (a), a lien over property recovered or 
imserved or the proceeds of any judgments obtained (&) for the 
client by his exertions (c). This lien is a particular lien (d) ; it is 
not, therefore, available for the general balance of account between 
the aglicitor and the client (e), but extends only to the costs of 
recovering oii preserving the property in question (/), includinif the 


(fi) Be Phoenix Life Assurance Go., Howard and DoUman's Case (1863), 1 
Hem. & M. 433 ; see, however, p. 818, ante. 

(o) Watson v. Imou (1866), 7 De G- M. & G. 288, C. A. 
ip) Whalley v. HaUey (1829), 8 L. J. (o. s.) (k. b.) 6. 

(g) Be Carter^ Carter v. Garter (1886), 65 L. J. (cii.) 230. 

(r) Fitzgerald v. Bermingham (1842), 1 Con. & Law. 406 ; Hicks v. Keale 
(1839), 3 Jur. 1024. 

(«) Be Taylor, SUleman and Underwood, [1891] 1 Cli. 500, C. A. ; BisseHl 
Bradford and District Tramways Co, (1803), 9 T. L. R. 337; Balch 
If. Symes (1823), Turn. & R. 87; Be Nornuzn {Douglas) dt Co., [1898] 1 Ch. 
199) Be Moms, [1908] 1 K. B. 473, C. A, ; Tyler v. Drayton (1826), 2 
Sizn. & St. 309 ; Cowell v. Simpson (1809), 16 Vafi, 275 ; Bobaris y. Jefferya 
(1830), 8 L. J. (O. 8.) (CH.) 137. 

(£) See the cases cited in note («), supra. 

(it) Be TarUton, Bxpa/iie Hamby (1819), Buck, 351 ; Bo Auhusaon, Bx 
parte Solomon (1821), 1 Ql. J. 26 ; compare the text, supra. \ 

{x) As to his statutory lien, see pp. 823 ei seq., post, 
iy) Lloyd V. jSf a«on (1846), 4 Hars^ 132; compare Be Wright'e Tflttst, 
WrigM V. Sanderson, [1901] 1 CJl 317, C. A. 

(а) Be darkens Settlement Fund, [191 1] W. N. 39, per Joyce, J., at p. 40. 

(б) Ex parte Morrison {lW^),li. R.4Q.B. 153,p8rBLACKBUBN, J.,atp. 166. 
(o) Bozon V. Bolland (1839), 4 My. & Or. 354; Be Wadsworth, tthodes 

V. Sugden (1886), 34 Ch. D. 166, C. A., per Eat, L. J., at p. 167 ; McBride 
V. CXarke (1839), L 1. Eq. R:20a; Bx parte Price (1761), 2 Yes. Sen. 407. 
It is jHWy a oladdi to the equitable interference of the court to protect the 
solicimr {Barker v. Si. Quvntin (1844), 12 M. W. 441 ; Boss v, Buxton 
|gL889), 42 Ch. D. 190, per Stibiakq, J., at p. 200) 

^ (d) As to particular lien generally, see title Lien, Vol. XIX., pp. 10 
^ SSA ; Be Downes, Verity v. Tl^lde (1869); 4 Drew. 427. 

(cf Maokenziev. MaekintoshmdSl), ML.T. 706, C. A. ; contrast WortaB 
V. Johnson (1820), 2 Jac. & W.^4. 

(/) Zofm V. OhwreX (1820), 4 Maddb 391 1 Boson v. BMadhd, suprt ; 
Stephens ▼. Weston (1824), 3 B. C. 635 ; Smith V« Betty, [1003] 2 E. B. 
817, G, A. If part of tiiecosts ha4 already been paid by the cwnt, the lien 
extends only h> the bilanoe (Gala v. Aaams {1836), 5 LiSJ* (K^ s.) 258). 
Apparently, ^ costs inust have been inourred in w action in which we 
propel^ St In hiet tecoTCred or preserved (HaB v, JSe^ (1842), 1 fitarcp 
on I & Bitfty^e BsMe, Bx parts Bwn^hrsy (I860}, 12 1. <m. B. 315). ** 
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costs of protecting the solicitor’s right to such costs (g\ sndof estab^i^ Si 

lishing the lien (K), This lien may be asserted by the solicitor, though tAm, 
his right to recover the costs be barred by lapse of time (»)• 

1343. The lien to real property (k\ but, with thift Bzteat 

exception, it applieS«Hro^^ of every description (f), such as, rar ^ 
instance, money paywro tfem client under a judgment (m), or an * 
award (n), including costs Wfoered to be paid to the client (o), or the 
proceeds of an execution in the hands of the sheriff (p), mopey 
paid into court, whether as security for costs (g) or by way o^ 
defence (r), or otherwise («), money received by way of oompro^ 
mise (t), or money payable by way of royalties on a patent (u). 

The property must, however, have been recovered or preserved in 
consequence of the solicitor’s exertions (x), and the solicitor must 
have been acting on behalf of the person against whom the lien is 
claimed (a). The lien can be exercised against the client only (&), 
and it attaches to the property only to the extent of the client’s 
interest therein (c). The soJicitor has no higher right than his 
client (<^), and is liable to all the equities between his client and 


{a) Lucas v. PcacocK (1846), 9 Beav. 177. 

(h) Me Meter Cabs, Lid., [19U] 2 Ch. 657. 

(i) Uigqins v. Scott (1831), 2 B. & Ad. 413 ; see titles LrfN, Vol. XIX., 
pp, 3, 6; Limitation of Actions, Vol. XIX., p. 42. 

(At) Shaw v. Neale (1858), 6 H. L. Cas. 681. 

(l) Compare pp. 824 et seq., post. 

(m) Slater v. Sunderland (Corporation (1863), 33 L. J. (q. b.) 37. 

(») Ormerod v. Tate (1801), 1 East, 464; Cowell v. Beiteley (1834), 
10 Bing. 432 ; Jones v. TurnhuU (1837), 2 M. & W. 601. 

(o) Mx parte Bryant (1815), 1 Madd. 40 ; Aspinall v. Stamp (1824), 
3 B. & C. 108 ; O'Brien v. Lewis (1863), 3 De G. J. & Sm. 606, C. A. ; 
compare Pounset v. Humphreys (1837), Coop. Pr. Cas. 142. 

(p) Griffin v. Eyles (1789), 1 Hy. Bl. 122 (where the execution debtor had 
riven the sheriff notice to retain the money in his hands, and was applying 
t^o the court to set aside the execution) ; Me Banic of Hindustan, China, and 
Japan, Ex parte Smith (1867), 3 Ch. App. 125. 

(g) Hall V. Hall, [1891] P. 302, C. A. 

(y) See Emden v. Carte (1881), 19 Ch. D. 311, C. A. 

( 3 ) McBride v. Clarke (1830). 1 1. £q. R. 203. 

{t) Moss V. Buxton (1889), 42 Ch. D. 190, per Stirlinq, J., at p. 106; 
see p. 823, post. 

(tft) Me Qraydon, Ex parte OMHal Meceiver, [1896] 1 Q. B. 417. 

(a;) Townsend v. Meade, Dooley v. Meade ( 1836), 4 L. J. (cii. ) 233 ; Hodgens 
V. JEelly (1826), 1 Hog. 388 ; compare Stretton v. London and North Western 
Bail. Go. (1855), 16 0. B. 40. A second solicitor, who pays the costs of 
the solicitor actually recovering the property, does not succeed to the 
latter’s lien over the property (Irvi/ng v. Viana (1827), 2 Y. & J. 70). 

(a) Chick V. Nicholls (1877), 26 W. R. 231 ; Me Clark, Ex parte Ji^land 
(1876), 4 Ch. D. 515 ; compare Wickens v. Townsend (1830), 1 Rusl? & M. 
361, applied in MeBirf, Birtv.Burt (1883), 22 Ch. D. 604. It is immaterial 
whether the solicitor acted for the plaintiff or for the defendant (Townsend 
V. Meade, Dooley v. Mead, supra). 

(ft) JP'riWcis V. JFrowcw (1854), 6 De G. M. & G. 108, C. A. The death 
{Lloyd y. Maxon (1845), 4 Hare. 1132) or the bankruptcy of the cheni does 
nqt affect a lien which has already attached. The hen is available against 
an infant (MeWrighVs Trust, Wright v. Sanderson, [1901] 1 Ch. 317, G. A.) 
or lunatic {Ex parte Price (1761), 2 Vea. Sen. 407). 

(c) Me Downes, Verity v. Wylde (1859), 4 Drew. 427 5 Chick v. NiehoUs, 

"*^Se HorrcM, Wilde t. Wolford (1884), 63 L. J. (cH.) 505, C. A. ; Be 
Union Osmeni and Brick Co. (1872), 20 L. T. 240. 

H.L. — XXVI. 
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atQT. ». the other parties inteileBted in the property (€). In particular, a 

men. set-off (/) for damages or costs between parties may be allowed, 

gffecT^ notwithstanding the solicitor's lien for costs (gf). in the particular 

Mt-oii. cause, or matter in which the se&ff ..tf (^)< As regards 

^mages, the set-pff necessarily IS^es IK’irespect of different 
actions (i) ; but as regards costs ^|b) jihelp^-off is confined to 
interlocutory costs (1), and to the ciWtiiK of separate issues (m) or 
parties (n) in the same proceedings, and does not extend to the costs 
of independent proceedings (o), or separate actions (p), even though 
lin the latter case a consolidation order may have been made {q), 

BDforoement 1344. By Virtue of his lien the solicitor has a right to ask for the 
of lien. intervention of the court for its protection whenever he finds, after 
recovering or preserving the property for the client, that there is a 
probability of the client depriving him of his costs (a). He is, 
therefore, entitled to apply to the court for an injunction against 
his client, restraining the client from receiving paymefit without 
notice to himself ({^), or, if the fund is in court, for an order for pay- 
ment thereout of his costs (c). He may also give notice of his lien 

(e) Taylor v. Popham, Monke v. Taylor ^1808), 15 Ves. 72 ; Bawtree v. 
Watson (1838), 2 Keen, 713 ; Owynn v. Krous (1846), 7 I. Eq. E. 274. 

if) As to set-off generally, see title Set-off and Counterclaim, 
Vol. XXV.. p^. 484 ei aeq, 

(a) McCormack v. Boss, [1894] 2 I. E. 645. The court has a discretion 
as to whether the set-off is to be allowed subject to the Uen or otherwise 
{Edwards v. Hope (1885), 14 Q. B. D. 922, C. A. ; Blakey v. Latham (1889), 
41 Ch. D. 518). 

{h) E. S. C.t Ord. 65, r. 14. There is no similar rule in the case of appeals 
to the House of Lords, and there is, therefore, no right of set-off unless at 
the hearing a special order is made (Bussell v. Bussell, [1898] A. 0. 307). 

(i) Qoodfellow V. Gray, [1899] 2 Q. B. 498, C. A., following Blakey v. 
Latham^ supra ; comi)are Ward v. Haddrill, [1904] 1 K. B. 399. 

(k) Costs and damages may bo set off against each other in the same 
action where the plaintiff, though he recovers damages, is ordered to pay 
the defendant’s costs (BawWee v. Watson, supra; compare v. Qloag 
(1879), 10 Ch. D. 676), or where the defendant fails on the claim, but 
succeeds on the counterclaim (Meynall v. Morris (1911), 104 L. T. 667). 

(l) Caitellv, Simona (1843), 6 Beav. 304; Byron v. MeiropoUian Saloon 
Omnibus Co, (1859), 4 Drew. 546; Jenner y, Morris, Webster v. Jenner 
(1863), 11 W. E. 943 ; Throckmorton v. Crowley (1866), L. E. 3 £q. 196. 

(m) Taylor v. Popham, Monke v. Taylor, supra ; Boharts v, Buhe (1878), 

8 Ch. D. 198. . 

(n) Lees v. BefflU (1835), 3 Aa. & El. 707; M^Cormaek v. Boss, supra; 
George v. EUton (1835), l-Bing. (n. c.) 613. 

(o) Haasenv.jSianZey, [1896] ICh. 607; Be Bassett, Ex parte Lewis, 

1 Q. B. 219 ; Be Adams, Ex parte Griffin (1880), 14 Ch. D. 37, C. A. ; Barker 
T. EemwAng (18801, 5 Q. B.' D. 609, C. A. ; Be Dames, E0 parte Oleland 
(18671^ Ch. App. 808; Be Harrald, Wilde v. Waif ord (1884), 53 L. J. (CH.) 
605, CTA. $ Bebiekinson, Bute (Marquis) v. Walker, Exports Hoyle, Shipley 
T. R<ryler [1888] W. if. 94. 

’ (p) David V. Bees, [1904] 2 K. B. 435, C. A. ; Bake v. French, [1907] 1 Ch, 
428 ; Johnston v. MaoKensie, [1911] 2 I. R. 118 ; Edwards v, Hops (1886). 
14 Q. B. D: 922, C. A, ; Blak^ v* Latham, supra ; Wright v. Mudie (1823), 
1 Se St. 266 ; Cowell v. Betteley (1884), 10 Bing. 432 (awards) ; Collett 
V. Preston (1852), 16 Beav. 468. ^ 

(q) Bofko V. Frenohf supra, 

(a> Mercer v. Graves (1872), L. R. 7 Q. B. 499 ; Hough v. Edwards 
(1866), 1 N. 17U 

(by Lloyd T* . Jones (1879), 40 L. T. 614 ; Hobson v. Bhtarwood (1846), 
8 Beav. 496. ^ ' 

(e) Moore V. Smith (1851), 14 Beav. 303. 
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to the party liable to his client^ who thereupon, beoomes liable to thf 
BoUoitor if he subsequently pays the blirait witiiout regard to the 
Bolfcitor’s lien(d)‘ If the money in respect of which the lien in : 
claimed is already in 4)^, lEA^lioitor’s hands^ be may retain thereont 
the amouht of his cosii^and pay over the balance to the ^client ^ 

1345. The solicitor^ lien may be affected by the compromise of Bfti£b of 
suit, and the court does not, for the purposed preserving it, 

in a bond fide compromise {/), whether the damages soughfcTfcbe ® 
aff^ted are liquidated (g) or unliquidated (A). It must, howeve^ 
clear that the compromise is made honestly and not with tile inten* 
tion of cheating the solicitor of his proper charges (t). If thb com- 
promise is a collusive one entered into between the plaintiff and 
the defendant specifically for the purpose of depriving the solicitor 
of his lien, the court interferes for the solicitor’s protection ; in 
this case he may apply summarily for payment of his costs by either 
of the parties to the collusive scheme (A). Where a valid compromise 
of an action has been entered into involving payment of a sum of 
money to the plaintiff, the defendant, if he receives express notice 
from the plaintiff's solicitor of his claim to a lien for his costs, must 
not disregard the notice and make the payment to the plaintiff (Q. 

Sub -Sect. 4. — Siatutoy'y Lien and Charging Orders, 

1346. The court has power (m), in any proceedings, to make a Extent of the 
charging order in favour of the solicitor employed to conduct the jurisdiction. 

(d) Ormerod v. Tate (1801), 1 East, 464 ; E€adY,Dupper (1796), 6 Term 
Rep. 361 ; Eose v. Buxton (1889), 42 Ch. D. 190 (where the defendants’ 
solicitors were held liable for disregarding the notice) ; compare Bx parte 
Aforriiwn (1868), L. R. 4 Q. B. 163. Simiiarly, a release by the client after 
notice duos not afCect the lien {Bx parte Bryant {IS15), 1 Madd. 49 ; Ormerod 
V. Tate, supra). The solicitor cannot claim payment direct, to himself in 

the first instance (Lloyd v. Mansell (1863>, 22 L. J. (q. b.) 110 ; Ee 

(1853), 1 W. R. 160). The solicitor cannot take proceedings if he has 
already allowed the other party to pay his client (Morse v. Oooh (1824), 

13 Price, 473). 

(e) See Watson v, Maskell (1834), 1 Bing. (y. c.) 366; and compare 
Miller v. Atlee (1849), 3 Exch. 799. 

'(/) M^Eherson v. Allsop (1839), 8 L. J. (ex.) 262; Quested y, Oallia 
(1842), 1 Dowl. (N. s.) 888; Brunsdon v. AUard (1859), 2 E. & E. 19; 

Ex parte Morrison, supra ; Morse v. Cook, aupra^ 

(g) Brunsdon v. AUdrd, supra, 

(A) JRe Tovery v. Bayne, Bx parte Bari (1830), 1 B. & Ad. 680. 

(f) Chapmanv, Bow (1808), 1 Taunt. 341 ; Jor^n v. £runl(1865), 3 Dowl. 

660 ; The Hope{lSS3), 8 P. D. 144, 146, C. A. ; Eeynolda v. Eeynolda (1909), 

96 T. L. R. 104, C. A. ; but see Price v. Crouch (1891), 60 L/J. (q. b.)767. 

(h) Be Williama v. Lloyd, Ex parte Games (1864), 3 H. & C. 294; ^dd 
V. Davis (1831), 1 Or. & J. 4L6; Ex parte Morrison, supm; Young v. 

Bedhead (1833), 2 Dowl. 119; 2Ze Margetson and Jones, (1$97] 2 Ob. 314, 

321 1 Brice v. Crouch, supra, 

(2) Boss V. Buxton, supra, per Stibz,inq, J., at p, 202« ^ 

(ta) The power of the court is discretionary (Ee Bom, Cumoeh v. Bom, 
fl900] 2 Oh. 433 ; Ee Turner, Wood v. Turner, [1907] 2 Ch. 639, C, A. ; 

Be OoekreWs Estate, [1912] 1 Ch^ z3), and the 80 Jicit<Hr must make out a 
PfimA facie oslie that he cannot obtain payment in any other way (SarHson 
v. Harrison (ISM), 18P. D, 180, C. A., toUowedin Croghanr, Moffett (1891), 

28 L. B. Ir. 97). If the Judgment debtor becomes bankrupt A dharg^ng 
order in favour of the Judgment creditor's tolioitor wiH not be mailt by 
the bankraptoy court agiu^nst the dividend payable to the judgment 
creditor (Be dook, Bx parte Crippe, [1890] 1 Q. B. 863) '; see title 
Bamxruptot and Insolvenct, VoL II., p. 289* The dourt does not 

E E 2 
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Shot. 9. proceedings (n) against any property recovered or preserved through 
Lien. the solicitor’s instrumentality {o\ in respect of his taxed costs, 
charges and expenses in such proceedings and the charge thus 
created is only defeated by a conveyance to a bond fde purchaser for 
value without notice (g). The court may order the costs to be 
taxed and the amount of them to be raised and paid out of the 
property by sale or otherwise (r). No order, however, may be made 
wh^re the costs, charges or expenses are barred by any Statute of 
Limitation (a) ; nor will an order be made in favour of a solicitor 
who has already accepted from his client a mortgage or other 
security for his costs in a pending action to which his client is a 
party, since the acceptance of the security is inconsistent with the 
solicitor’s right to payment otherwise (a). To bring a case within 
the power conferred upon the court the property must have been 
recovered or preserved in a proceeding in a court of justice (6). 
Any class of property may be the subject of a charging order (c), such 


make a charging order where there is already an order of the court in 
existence directing payment to the solicitor’s London agent (Re Viney^g 
Trust (1868), 18 L. T. 861). 

(n) Where there is a change of solicitors during the proceedings, the 
latest in orde^ of employment haspriority {Re Knight, Knight v. Gardner, 
[1892] 2 Ch. 368, following Re Wadsworth, Rhodes v. Sugden (1885), 29 
Ch. D. 617; Carmack v. Beisley (1858), 3 De G. & J. 167, C. A.). 

(o) This docs not include money paid into court as security for costs by 
the plaintiff, which the plaintiff becomes entitled to take out of court when 
the action results in his favour {Re Wadsworth, Rhodes v. Sugden, supra; 
Re Turner, Wood v. Turner, [1907] 2 Ch. 126, 639, C. A.); see also 
Pierson v. Knutsford Estates Go. (1884), 13 Q. B. D. 666, C. A., where 
the question was raised, but not decided, as to whether a charging order 
could be made against property which was not the direct subject-matter 
of the litigation. 

(p) Ex parte Thompson (I860), 3 L. T. 317; Wilson v. Round (1863), 4 
Giffr 416 ; Shevlin v. M'Qrane (1886), 17 L. R. Ir. 21\\ Re Kill, a Solidior 
(1886), 33 Ch.D. 266, C. A. 

{g) Solicitors Act, 1860 (23 & 24 Viet. c. 127), s. 28; compare title 
Receivers, Vol. XXIV., p. 383. As to the position of a London agent, 
see pp. 844 et se^,, post ; as to the effect of the making of a winding-up 
order upon a solicitor’s lien for costs against a limited company, see title 
Companies, Vol. V., p. 626. 

(r) Solicitors Act, 1860 (23 & 24 Yict. o. 127), s. 28. Before a sale is 
ordered the proceedlings must come to an end and the costs must 
have been directed to be paid {Re Green, Green v. Green (1884), 26 Ch. D. 
16, C. A.), and notice must be given to persons interested in the property 
who were not parties .(RoteZw v. Southwell, Southwell v. Rowley (1889), 61 
L. T. 806, where substituted service was allowed). 

{a) Solicitors Aot, 1860 & 24 Viet. c. 127), s. 28. 

(а) Groom v, Oheeaewright, [1895] 1 Ch. 730, 733 ; Re Pinkerton, Pinkerton 
V. Easton (1873), L. R. 16 £q. 490; Re Humphreys, Ex parte Roberts (1807), 
77 L. T. 601 ; Weataeott v. Bevan, [1891] 1 Q. B. 774 (amount recovered 
on claim reduced by amount recovered on oounterolaim); QoodfeUow v. 

[1899] 2 Q. B. 498, C. A. 

(б) MaefaHane v. Liater (1887), 37 Ch. D. 88, C. A. ; Re Sumjfhreya, Ex 
parte Ltoya-Oeorge and George, [1898] 1 ^ B. 520, C. A. ; Birchatl v. Pugin 
(1875), L. R. 10 C. F. 397; compare M*Aleavey v. M*AUavey (1882L9 
L. R. Ir. 165 (award). It is immaterial that the advice was a friendly 
action {BaOe v. Bade (1872), L. R. 13 £q. 497). 

(e) Poxon T- Gaaooijne (187^, 9 Ch. App. 654, per Mellish, L.J., at 
p. 660; PelaaU Coal and Iron Oo. v. London and Rorth^W^aiem Rail. Co. 
(No. S) (18911}, 8 By. Se Can. Tr. Cas. 146 (wagons subject to Hen which 
was reduced hy solicitor's exertion). 
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as, for instance, a sum secured to a wife on the dissolution of her 
marriage (d) ; money paid into court by way of defence (e) or 
under B. S, C., Order 14 (/), or as the proceeds of the sale 
of a ship, under an order made in an Admiralty action (g ) ; sums 
recovered by a receiver in a debenture-holder’s action as the 
result of proceedings taken by his solicitors (h) ; assets of a com- 
pany preserved by a scheme approved by the court as regards the 
company’s solicitor’s costs of the winding up and reconstruction (t) ; 
money payable as the result of a compromise of an action (j) ; the 
estate of a deceased testator as regards the executor’s costs (A:); 
money payable to a beneficiary in an administration action ( 0 ; 
investments successfully defended against a claim to follow them {m) ; 
costs payable to the client under a judgment (n); or costs ordered 
to be repaid by the Court of Appeal, as the result of an appeal (o). 
The solicitor may by the charging order acquire priority over other 
creditors, even though they were not parties to the proceedings in 
question (p). Thus, a solicitor who has obtained a charging order 
in his favour has priority over a judgment creditor who has obtained 
a garnishee order against the same fund (< 7 ). A solicitor bringing 
an action on behalf of an undischarged bankrupt is entitled, as 


(d) Hairison v. Harrison (1888), 13 P. D 180, C. A. ; see title Husband 
AND Wife, Vol. XVI., p. 589. As to a solicitor’s lien on aUmoriy, see f5id., 
p. 520. 

(e) Emden v. Carte (1881), 19 Ch. D. 311, C. A., following Berdan y. 
Greenwood (1878), 3 Ex. D. 251, C. A. The court before whi^ an action 
is tried has no jurisdiction to grant a charging order against money paid 
into court under an order of the Bankruptcy Court (Bierson v. Knuiaford 
Estates Co. (1884), 13 Q. B. D. 666, C. A.). 

(/) Moxon V. Sheppard (1890), 24 Q. B. D. 627 ; Hunt v. Austin (1882), 
9 Q. B. D. 598, C. A. 

(j/) The Heinrich (1872), L. R. 3 A. dc £. 605 ; compare The Philippine 
(1867), L. R. 1 A. & E. 309 ; but contrast The Livieita {ISSZ), 8 P.D. 209. 

{h) Be Home (TV. C.) Sons, Ltd., Home v. Home (TV. C.) d Sons, Ltd., 
[1006] 1 Ch. 271; distinguished in Be Drew (1913), 136 L. T, Jo. 322; 
Twynam t. Porter (1870), L. R. 11 E‘q. 181 ; TunibuTl v. Bichardson (1885), 
1 T. L. R. 244, C. A. ; Pelsall Coal and Iron Co. v. London and North 
Western Bail. Co. (1892), 8 T. L. B. 629. 

(t) Be Clayton (John), Ltd. (1905), 92 L. T. 223; Be Freehold 

Land and BrieJemaJemg Co., Ex parte Massey (1870), L R. 9 Eq. 36. 

(j) Be Turner, Wood v. Turner, [1907] 2 Ch. 639, C. A. ; M*Lamon v. 
Carriokfergus Urban District Council, [19Q4] 2 I. R. 44 ; Boss v. Buxton 
(1889), 42 Ch. D. 190; The Paris, [1896] P. 77 ; Bowlands v. Williams 

« 53 L. T. 135; reversed without affecting this point (1885), Times, 
ovember, C. A. ; Twynam v. Porter, supra. 

[k) Callow V. Callow (1877), 2 C. P. D. 362 ; E^arie Tweed, [18991 2 Q. B. 
167, C. A. ; The Paris, supra; Johnston v. McKenzie, [1911] 2 L K. 1 18. 

(1) Smith V. Winter, Ex parte Hartley (1870), 18 W. R. 447. 

(m) Porter v. West (1880), 60 L. J. (ch.) 231. 

(») Dallow V. Qarrold (1881), 14 Q, B. D. 643, C. A. 

( 0 ) Guy V. Churchill (1887), 36 Ch. D. 489, C. A. 

( p) Hamer v. Giles, Giles v. Hamer (1879), 11 Ch. D. 942, explained in 
JacKson v. Smith, Ex parte Digbf (1884), 53 L. J. (CH.) 972; Dennis v. 
AdOy, [1894] 1 I. R. 611 ; Haymes v. Cooper, Cooper v. Jenkms (1864), 33 
Bear. 431 ; The Heinrich, supra; Wilson v. Bound (1863), 4 Giff. 416; 
contrast Keeson y. Luxmore (188S0, 61 L. T. 199. 

( 0 ) Bhippey v. Grey (1880), 49 U. J. (q. b.) 624, C. A- ; Hamer ▼. QUes, 
Qms V. Hamer, supra; The Jeff Davis (1806), L. R. 2 A. ds E. 1 ; Birchall 
V. Pugin (1876), L. R. 10 C. P. 397; Dallow v. Qarrold, supra; but see 
Nor^ V. Stewart (1890), 16 App. Cas. 452. , 
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SKOT. 9. 

Lien. 

Beal property. 


Partnership 

property. 


Who may 
apply for 
charging 
order. 


against the trustee in bankruptoy, to a charging order in tespeot of 
costs incurred down to the time when the trustee intervened (r). 

Real property may be charged in favour of the solicitor, not only 
as against his client, but also as against all persons interested in 
the property, upon the principle of salvage (s) ; and the order may 
be made against the property of an infant (t), or a^nst property 
settled upon a married woman without power of anticipation (a). 

A solicitor who has recovered or preserved the assets of the firm 
in a partnership action is entitled to a lien in priority to debts due 
from the partnership (b), including rent due to a landlord who has 
not distrained (c). A charging order is not, however, made in the 
absence of creditors, nor unless the solicitor is able to satisfy the 
court that he cannot otherwise obtain payment of his costs (d). 

1347. The charging order is made on the application of the 
solicitor interested (e), or of his legal personal representative (/), or 
an assignee of the costs (g\ as the case may be. A charging order 
will not as a general rule be made ex parte except in special circum- 
stances (^). The court will, if necessary, protect the lien by 

(r) Emden v. Cai'te ( 1881), 19 Ch. D. 311, 0. A ; compare Be Seaman, Wilson 
V. Hood(\%C^, 33 li. J, (EX.) 204; Ex p<vrte Sleeman (1864), 12 W. R. 748. 

(«) Faithjuil V. Ewen (1878), 7 Ch. D. 496, C. A.; Charlton v. Charlton 
(1883), 49 L. T. 207, not following Berrie v. HowiU (1869), L. R. 9 Eq. 1; 
ShevUn V. M*Qrane (1886), 17 L. R. Ir. 271 ; Greer v. Young (1883), 24 
Ch. D. 545, 0. A. ; Bailey v. BirchaU (1865), 2 Hem. & M. 371 ; Wilson v. 
Bound (1863), 4 Giif. 416; Scholey v. Beck, [1803J 1 Ch. 709; Be Ftddey, 
Jones V. Frost (1872), 7 Ch. App. 773 ; Coley. EUy, [18941 2 Q. B. 180, 350, 
C. A. ; Beynolds v. Beynolds (1909), 26 T. L. R. 104, C. A. ; Bulleyy. Bulley 
(1878), 8Ch. D. 479 ; Dennisr. Addy, [1894] 1 I. R.611 ; contrast Lhyd v. 
Jones (1879), 40 L. T. 614. But the refusal of a mandatory injunction 
for the pulling down of buildings in an action relating only to an easement 
is not a preservation of properly entitling the solicitor of the defendant 
to *a charging order (Foxon v. Oaseoigne {IS7 4), 9 Ch. App. 654). The 
interest of a mortgagee may be charged {Scholeheld v. Lockwood (1868), 
L. R. 7 £q^. 83; Keenan v. Armstrong 27 L. R. Ir. 371). 

(<) Pritchard r, Boheris (1874), L. R. 17 Eq. 222; compare Bonser v. 
Bradshaw (1863), 4 Giff. 260; Baile v. Bails (1872), L. B. 13 Eq. 497; 
Greer v. Young, supra; Be Brooks Pilcher v. Arden (1877), 7 Ch. 1). 318, 
C. A. As to the right of the infant on attaining full ago to adopt or repu diate 
the transaction, sec title Infants anj> Children, Vol. XViI., p. 140. 

(a) Be Keane, Lumley v. Dednorough (1871), L. R. 12 Eq. 115; see title 
Husband and Wife. VoL XVl., pp. 306, 367. 

(5) Jackson v. Smith,’ Ex parts Vighy (1884), 63 L. J. (CH.) 972; Be 
Nicholas and Penns, Ex parts Lovett (1889), 61 L. T. 87; Bidd v. Thorne, 
[1902] 2 Ch. 344; and see Harrison v. Cornwall MinercUs Bail. Co. (1884) 
63 L. J. (Gii.) 596. 

(c) Ms Suffield and Watts, Ex parte Brown (1888), 20 Q. B. D. 693, C. A. 

(d) Jaehson v. Smith, Ex parts Bighy, supra. As to costs of a solicitor 
obtaining admission of a creditor’s proof in bankruptcy, see title Bank- 
ruptcy and Insolvency, Vol 11., p. 239. 

(s) Solicitors Act, 1860 (23 & 24 Viet. b. 127), s. 28. The order will 
be made though he has ceased to a^for the client, provided that he has 
not discharged himself improperly {Ctoyer v. Ad€ms{lSSl), 6 Q. B. D. 622 ; 
Be Wadsworth, Rhodes v. Sugckn U886)i 29 Ch. D. 517). The parties an 
action cannot apply for an order (Harrison v. CorwwaU Minerals Bail.uo>, 
supra). An application to set aside a charging order made ex parte should 
be promptly (Be Deakin, Ex pa/rte DanisU, [1900] 2 Q. B. 480, 0. A.). 

(/) Bails V* Bails, supra. 

(g) Briscoe V. Briscos, [1892] 3 Ch. 543. 

(A) The Simam Wood, [1907] P. 1, C. A. The court m^ allow Substituted 
service of the application (Hunt v. Austin (1882), 9 Q. B. D. 598, C. A.). 
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injunotion. whicb may in a proi)^r case be granted ex ptgrte (i), 
restraining the client from receiving the money or alienating the 
property which forms the security for the lien until a charging 
order can be obtained (A;). A delay in making the application does 
not prelude the court from exercising its discretion in favour of 
the solicitor, unless other rights in respect of the property sought 
to be charged have meantime arisen (Z). 

1348. The order may be made by any judge of the division of the 
High Court in which the action is tried (m), or where the judgment^ 
relied upon is that of the Court of Appeal, either by the Court of 
Appeal or by a judge of the division in which the action was originally 
tried (n). In the King's Bench Division the order is usually made 
by the judge in chambers (o). In the Chancery Division the order 
is made by the judge sitting either, in court or in chambers (p), 
and in the Probate, Divorce and Admiralty Division by the judge in 
chambers (q). The judge in bankruptcy has no power to make a 
charging order in the exercise of his bankruptcy jurisdiction, but 
he may do so by virtue of his jurisdiction as a judge of the High 
Court, and may direct the power to be exercised in chambers by a 
registrar (r). There seems to be no reason why a charging order 
should not be made by a county court whore the solicitor applying 
for the order was employed to conduct the action there (s). 

The charging order when granted may direct the costs of the 
application to be taxed as between solicitor and client and added to 
the amount for which it is made (t). 

(i) Gerrard v. Bawea, Be Dawes, Dryden v, Dawes (1809), 18 W. R. 32; 
but set* Heap v. Jackson, [1886] W. 192. 

{k) Birchv. 2’qdwore, cited (1829), 1 Jur. (n. s.) 123 ; S. 0., cited nom, 
Bovill V. Podmore (1829), 7 De G. & G. 27 ; TAoyd v. Jones (1879), 40 
L. T. 614. 

(l) Be Born, Cumock v. Bom, [1900J 2 Ch. 433 ; Boche v. Bocke n890), 
29 L. R. Ir. 339, C. A. ; Be Cumming (1860), 2 Do G. P. & J. 376, C. A. 

(m) Solicitors Act, 1860 (23 & 24 Viet. c. 127), s. 28 ; BeDedkin, Ex parte 

Dcmiell, [1900] 2 Q. B. 489, C. A. (where, however, the earlier oases, holding 
that the aimlication should be made to the judge Tvho tried the action [Be 
Fiddey (a Solicitor), Heinrieh v. Sutton (1871), 6 Ch. App. 866; Higgs v. 
Schrader (1878), 8 C.P.D.262; Owenx. Henshaw Ch.D. 386), were 

not cited). 

(n) Be Deakm, Ex parte Dcmiell, supra; Guy v. Qhurehill (1887), 36 
Ch. D. 489, C. A. ; CaUow v. OaUow (1877), 2 C. P. D. 362. 

(o) R. S. C., Ord. 64, r. 12; Clover y. Adams, supra; see title Execu- 
tion, Vol. XIV., pp. 105, note (g), 107, note (a). 

(p) The application may be made either by summons or petition 
(Earner v. Gues, Giles v. Earner (1879), 11 Ch. D. 942 (where it was ^so 
held that the order need only be intituled in the action) ) ; see also Porter 
V. West (1881), 60 L. J. (OH.) 231 ; Be Fiddey [a Solicitor), Jorm v. Wroet 
( 1872), 7 Oh. App. 773. The other parties to action should not be served 
if their interests are not affected (Brown v. Trotman (1879), 12 Ch. D. 888). 

(9) the Bimam Wood, [1907] P. 1, C. A. 

(V) Be Wood, Ex parte Fanshawe, ^897] 1 Q. B. 314 ; but see Be Dealein, 
Ex parte DanieU, supra., where it jvas suggested that the judge in bank- 
inimoy would have jurisdiction if the property was recovered or preserved 
in bankruptcy proceedings. 

(«> The words in the Solicitors Act, 1860 (23 & 24 Viot. e. 127), s. 28, 
are 8ny court of justice *’ ; compare Be Wood, Ex parte FanshawOf 
supra, per Vauohan Wiixums, J., at p. 316. Such orders are in practice 
frequently made. 

(Q Waterland v. Serle (1897), 32 L. J. 682, €• A, Contrast Mildmay r. 
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Part VI. — Liabilities of Solicitors as 
Officers of the High Court. 

Sect. 1 . — In OeneraL 

1349. The couri; posseBBes a disciplinary jurisdiction over 
solicitors, as being its officers (a). This jurisdiction, though it has 
been extended by statute ((>, and by the Rules of the Supreme 
Oourt (c), is inherent in the court (d ), and is based upon the 
doctrine of contempt (e). It is exercisable summarily by writ of 
attachment (/) or by committal (p). 

1350. A solicitor is guilty of crimiDal contempt (h) where he is 
guilty of conduct, whether in or out of court (i), amounting to 
a contemptuous interference with the administration of justice (k), 
as, for instance, where he insolently defies the judge in open 
court (Z), or uses improper language to the judge (m), or to the 
solicitor of the opposite party («) ; where he writes to the Press with 


Quiche (1877), 6 Ch. D. 563, where the c<>3ta of appearing on further 
considoratioii^were not allowed. 

(a) Compare Ji*c Haynes, Ex jiarte National Mercantile Hank (1880), 
16 Ch. D. 42, C. A., per James, L.J., at p. 52. The jurisdiction is exercis- 
able by the High Court or the Court of Appeal (Judicature Act. 1873 
(36 & *^37 Viet. c. 66), s. 87). Where an order is made by a judge in 
chambers, the appeal lies to a Divisional Court and not to the Court of 
Appeal {Uaxby v. Wood Advertising Agency, Ltd., [1913] W. N. 331, 
following He jAarohant, [1908] 1 K. B. 998, 0. A. As to whether a solicitor 
exercises a public otrico, see Behh v. Law Society (1913), 29 T. L. II. 634, 
per Joyce, J., at p. 635. 

{b) For examples, see Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 31; 
Debtors Act, 1869 (32 & 33 Viet. c. 62), s. 4 (4). 

(^) For an example, see B. S. C., Ord. 31, r. 23. 

{d) As to contempt in inferior courts, see Re Pater, R, v. Middlesex Justices 
(1864), 6 B. & S. 299 ; R. v. Lefroy (1873), L. B. 8 Q. B. 134 ; Willis v. 
Maclachlan (1876), 1 Ex. D. 376; County Courts Act, 1888 (51 & 62 Viet. 
0 . 43), 8. 162 ; Army Act (44 &; 46 Viet. c. 68), s. 129. 

(e) R, V. Almon (1766), Wilm. 243, 254 ; 2 Hawk. P. C., c. 22, ss. 6 — 12. 

if) As to attachment and committal, see, generally, title Conti^mpt 
OP Court, Attaoiiment, and Committal, Vol. VII., pp. 307 ei seq, 

(g) Committal is the proper remedy for breach of an undertaking 
(D. V. A. dt Co., [1900] 1 Ch. 484 ; see Callow v. Young (1887), 50 L. T. 
147). 

(h) As to criminal contempt generally, see title Contempt op Court, 
Attachment, and Committal, Vol. VIL, pp. 280 et seq. As to the 
distinction between the different classes of contempt as regards the right 
of appeal, see 8coU v. Scott, [1013] A. C. 417. 

(i) An inferior court cannot commit for contempt out of court {R. v. 
Lefroy, supra ; R. v. Brompton County Court Judge, [1893] 2 Q. B. 196). 

(k) E. V. Almon (1766), Wilm. 243, 264, ajmToved in Re Martin, Ex 
parte Van 8andau(lS^4), 1 Fh. 446, and in Re Johnson 20 Q. B. D. 
68, C. A. 

(Z) Watty, Ligertwood (1874), L. B. %,Sc. & Div. 361. 

(w) Be Pollard (1868), L. B. 2 P. C. 106 ; Be Pater, R. ▼, Middlesex 
Justices (1864), 5 B. & S. 200. 

(n) Be Johnson, supra (whore the altercation took place in the corridors 
of the Boyal Courts of Justice after leaving the presence of the judge in 
chambers} ; contrast Re Clements, Costa Rica Republic v. Erlanger |1$77)» 
46 L. J. (OB«) 375, C. A., where the altercation took place in the soheitor's 
office. 
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reference to the merits of a pending case in which he is profes- 
sionally interested (o) ; or where he prepares a special case for the In Oeaeral 
opinion of the court based upon a fictitious statement of facts (p). 

A solicitor who commences or defends legal proceedings on behalf 
of a client, whilst he himself is in prison, or who permits a 
solicitor in prison to use bis name for the purpose, is guilty of 
contempt (^). 

1361. A solicitor is also liable to punishment for contempt in Contempt fn 
procedure (r), as, for instance, where he fails to perform an under- procedure, 
taking given by him in his capacity as an officer of the court («), or 
where he neglects without reasonable excuse to give notice to his 
client of any order against him for interrogatories, discovery, or 
inspection (i). In many cases the act done by the solicitor which 
calls for the intervention of the court is not in itself a contempt ; 
the court in the first instance makes an order against the solicitor, 
and it is his disobedience to the order which constitutes the actual 
contempt (a). In particular, where the court has ordered a solicitor 
to pay costs for misconduct as such, or to pay (b) a sum of money in 
his character as an officer of the court, the solicitor, on making default, 
is liable to attachment and imprisonment for a period not exceeding 
one year (c). The court, however, will not intervene summarily 
whore the solicitor acted in his private capacity (d), such as, for 
instanco, as a trustee (e), or arbitrator (/), or even wWe he merely 
acted in the ordinary course of business as a solicitor (g) : the act 
must have been done by him as an officer of the court {h), 

(o) Daw V. Eley (1868) L. R. 7 £q. 49 ; and see the cases cited in title 
CoNTKMPT OP Court, Attachment, and Committal, Vol. VII., p. 285, 
note (6). 

(t>) lie Elsam (3 824), 3 B. dc C. 597 ; compare Coxe and Dhillips (1756), 

Lee icmp. Hard. 237; Bishop v. Willis (1749), 5 Beav. 83, n. 

iq) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 31 ; see title Contempt op 
Court, Attachment, and Committal, Vol. VII., p. 294. 

(r) As to contempt in procedure, see, generally, title Contempt op Court, 
Attachment, anij Committal, Vol. VII., pp. 297 et seq,, 301 et seq. 

{s) See p. 830, post. 

(t) R. S. C., Ord. 31. r. 23 ; see title Contempt of Court, Attachment, 

AND Committal, Vol: VII., p. 306. 

(a) Be a Solicitor {ISll), 30 L. T. 113 ; see p. 830, post , title Contempt 
OP Court, Attachment, and Committal, Vol. VII., pp. 298 et seq, 

(5) As to the form of the order as affecting the remedy by attachment, 
see title Contempt of Court, Attachment, and Committal, Vol. VIL, 
p. 298. 

(c) Debtors Act, 1860 (32 &; 33 Viet. o. 62), s. 4 (4) ; see title Contempt 
OF Court, Attachment, and Committal, Vol. VII., p. 301. The court has 
a discretion to refuse the attachment (Debtors Act, 1878 (41 de 42 Viet. 

0 . 54), s. 1). An appe^ against the order for attachment lies to 
Divisional Court {Be Marchant, [1908] 1 E. B. 998; Haxby v. Wood 
Advertising Agency, Ltd,, [1913] W. N. 331). 

(d) £« miHy (1833), 2 bowl. 

te) Be Blanchard, Be Le DouUseSt Mortgage (1801) 7 Jnr. (n. B.) 

50o ; Tearson v. Sutton (1814), 5 Taunt. 364. 

(/) Be Anon, (1840), 19 L. J. (ex.) 219. 

(a) Be Ditehman, Ex parte Bull (1833), 3 Deao. & Cb. 116 ; Ex parte 
Oowie (1835), 3 Dowl. 600; Braeier v. Bryant (1834), 2 Dowl. 600; 
compare Meux v. X2oyd (1857), 2 C. B. (n. s.) 409 ; Be an Attorney (1856), 

4 W. R. 617 (where the client bad already sued the solicitor). 

(A) Be Anon. (1849). supra; Be Phelps and Dodd (1830),* 3 Jnr. 479. 
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enforceable. 


Sect. 2. — TAability upon Undertakings given as a SoUcitor. 

1362. Where, a solicitor, in the course of business which he is 
conducting for his client with third parties in the way of his 
profession, gives an undertaking incidental thereto, the parties 
having the right to enforce the undertaking may be entitled to 
employ the summary jprocedure of an application to the court under 
its summary jurisdiction over its own officers (i). To entitle them 
to do so, it must be shown that the undertaking is given by the 
solicitor personally (fc), and not merely as agent on behalf of his 
client (1 ) ; the undertaking must also be given by the solicitor, not 
as an individual (m), but in his professional capacity as a solicitor (n). 

The jurisdiction is based upon the right of the court to require its 
officers to observe a high standard of conduct ; it is immaterial that 
no misconduct on the part of the solicitor is suggested (o). The 
solicitor cannot, therefore', defend himself on the ground that his 
undertaking is not enforceable as a contract against him (a), or on 
the ground that the application has been delayed (&). 

The undertaking must be clear in its terms (c) ; the whole of the 
agreement to which it relates must be before the court (d ) ; and the 
undertaking must be one which is not impossible ah initio for 
the solicitor to perform (e). An undertaking will, however, be 
enforced against the solicitor although, after it is given, the client 


An order for an injunction may extend to the defendant’s solicitor; see 
title Injunction, Vol. XVII., pp. 282, 283. 

(t) As to a verbal guarantee by a solicitor, see also title Guarantee, 
Vol. XV., p. 466. As to the procedure, see title Contempt of Court, 
Attachment, and Committal, Vol. VII., pp. 306 et aeq. 

(h) Burrell v. Jones (1819); 3 B. & Aid. 47 ; Appleton v. Sinks (1804), 
last, 148 ; Be FaiHhome (1840), 1 Saund. & C. 40 ; Brandon v. 8rmth 


Ooatn<?fon(182^, 1 B. & C. 100 ; Be Bentley, 
v. Aslmrsi (1833), 1 “ 


Cr. 


6 Sae . 

(1863), 1 W. 'R. 130; Ivesoav 

Ex parte Bentley (1833), 2 Deac. & dh. 678 ; 

& M. 714 ; Leedham v. Baxter (1856), 4 \V. E. 241. 

(1) Be an Attorney, Burnett v. Prooia (1870), 22 L. T. 643; Be Williams 
(1849), 12Beav.510; Xsww v. (1862), 18 Q. B. 603 ; Bowntnanv. 
WilUams (1846), 7 Q. B. 103, Ex, Ch. ; compare Walkers. Arlett (1831), 1 
13o^^l. 01. ^ 

(w) NoHhfield v. Orton (1832), 1 Dowl. 416; Be Bateman (1833), 2 
Dowl. 161; Be Reams (1847), 11 Jur. 621; Ex parte Clifton (1836), 
6 Dowl, 218; Ex parie Evans (1840), 4 Jur. 991; Be Wehh (1846), 
14L. J. (Q. B.) 244 ; Bussel v. Beece (1847), 2 Car. Sc Kip. 669; Allaway 
V. DtMwan (1867), 16 L. T. 204 ; Ex parte WatU (1832), 1 Dowl. 612. 

(n) United Mitnng and ‘Finance Uorporation, Ltd, v. Becker, [1910] 2 
K. B. 296, per Hamilton, J„ at p. 307, not following PeaH v. Buskell 
(1827), 2 Sim. 38, and Be a SolicUor, Ex parte Hales, [1907] 2 K. B. 639 ■ 
see title Contempt of Court, Attachment, and Committal, Vol. VII.' 
p. 306. An undertaking by a partner is binding on his firm {AtUame Bank 

* T. 13), provided that he is acting within his 

authority m giving it (Hasleham v. Fowng (1844), 6 Q. B. 833). 

(o) United Mining and Finance Cofppration, Ltd, v. Becker, supra, 

(o) Be Hilliard (1846), 2 Dow. &L. 919; Senior v. BuU (1827), 61.. J. 
(o. 8.) (K. B.) 136 ; Evans v. Buneomhe (1831), 1 Cr. &: J. 372 ; Be Paterson 
(1832), 1 Dowl. 408; compare Be Reams (1847), 11 Jup, 621. 

(6) Be Smdn (1846), 15 L. J. (Q. B.) 402. 

(o) Thompson V. Qordon (1846), 16 M. h W. 010. 

(d) &ilheri v. Cooper (1848), 17 L. J. (CH.) 266. 

<e) PeaHr Buskell, supra ^ but see United Mining and Finanee Corpora- 
tion, Ltd, v.^soW, supra, per Hamilton, J., at p. 306, 
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di6B(/) or mstracts the solicitor not to perform it($r), or changes 
hu solicitor (ft). If performance of the undertaking has been 
waived the undertaking will not be enforced afterwards (i). Similarly, 
it the undertaking is conditional, the condition must be fulfilled 
before the underte^ing will be enforced^^ft). 

1363. Undertakings may be given by a solicitor in connexion 
with leffal proceedings which he is conducting on behalf of a client (i). 
Thus, tne solicitor for the defendant may give his personal under- 
taking to enter an appearance for his client (m) : if he fails to do bo» 
he is then liable to attachment (m), though the court may, instead of 
granting the order for attachment at once, order him to fulfil his 
obligation by entering the appearance (n). If at the time when 
the undertaking was given the solicitor was duly authorised by his 
client, the subsequent attempted withdrawal of authority by the client 
does not excuse the solicitor (o). If, on the other hand, the solicitor 
had no authority from his client to give the undertaking, and the 
client refuses to authorise him to enter the appearance, he may 
be either attached or sued for damages for breach of warranty jof 
authority (p). Again, the solicitor may, in the course of the pro- 
ceedings, give his personal undertaking not to interfere with a 
witness (q), or he may undertake to stamp a documeni(r). Where 
an action is compromised- or settled, he may bind himself personally 
to carry out the terms of the compromise (a). Thus, he may 


Bmyf, S. 

fAkfiiCs 
gtfsn ait a 
Solicitor. 


Illustrations. 


(/) Hellings y, Jones (1825), 3 Bing. 70; see Bailey v, DanielUlSZi), 
Hayes & Jo. 686. 

(jf) Be Kerlcy, Son and Verden, [1901] 1 Ch. 467, C. A, ; see title Con- 
tempi OF OouiiT, Attachment, a^d Committal, Vol. VII., p. 306, note (6). 

(7j) W Uamsv. Williams and Partridge (1910), 64 Sol. Jo. 606, C. A. 

(i) Miller v, James (1823), 8 Moore (0. p.), 208; compare StaiU v. 
JIaddon (1841), 9 Dowl. 995; see title Contempt of Court, Attachment, 
AND COMMITTAE., Vol. VII., p. 306, liotc (6). * 

(k) Hill V. Fletcher (1850), 6 Excli. 470; Leedham v. Boxter (1856), 4 
W. R. 241. 

(^) If the undertaking is in connexion with an order of court, it is 
immaterial that the underlaking is not embodied in the oidei [Williams v. 
Williams and Partridge, sv/pra), 

[m\ R. S. C., Ord. 12, r. 18 ; see Jacob v. Magnay (1842), 12 L. J. (q. b.) 
93; JIfoms v. James (1838), 6 Dowl. 514; see titles Contempt op Court, 
Attachment, and Committal, Vol. VII., p. 306 ; Practice and Pro- 
cedure, Vol. XXIII., p. 114. 

(«) Compaxe Swyivy v. Harland, [1894] 1 Q. B. 707, C- A. As to neglect 
by a solicitor to give his oliont notice of an order for intoirogatories, 
discovery, or inspection, soe title Contempt of Court, Attachment, and 
Committal, Vol. VII., p. 306. 

(a) Be Eerly, Son and Verden, eupra; The Orimdon, [1900] P. I7I. The 
client cannot, after authorising liis solicitor to enter appeaTanos. withdraw 
his authority after the undertaking has been given {Be Kerly, Son and 
Verden, supra, per Pabwell, J., at p. 472); but a solicitor who acc^s 
service without undertaking to appear is not liable to attachment for not 
enteriiyr appearance [The Anna Berta (1891), 64 L. T. 332). 

(p) Yonge v. Toynbee, [1910] !•£. B. 215, C. A. 
e(g) Lawjord v, Spicer (1856), 4 W. R. 497. 

(r) Be Ooolga/rdie Goldfields, Ltd., Be Cannon, Son and Morten [SoHqUots), 
[1000] 1 Ch. 475 ; and as to an undertaking as to damages on the ^aut of 
an interlocutory injunction where the Jurisaiotion, 

see title Injunction, Vol. XVH., p. 286. 

M Leedhcm v. Baxter (1866), 4 W. R. 241 ; compare Re Aylwin (1904), 
20 T. L. R. 252, where the solicitor, who had proved for a sum of money 
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undertake that his client shall consent to a reference (b), or that 
the debt(c), including the costs (d), shall be paid. After judgment 
he may undertake not to issue execution in consideration of pay- 
ment of the judgment debt being accelerated (e).^ 

Where an order is mad^ for a stay of execution pending appeal, 
the applicant to pay the taxed costs of the successful party- to his 
solicitor on his personal undertaking to repay them should the 
appeal be successful, the undertaking given by the solicitor may 
likewise be enforced in a summary manner (/), as in the absence of 
this undertaking the court might have stayed execution or directed 
the money to be paid into court to abide the event of the appeal (p). 
Where, however, the solicitor, though asked to give an undertaking 
to repay costs in the event of the decision being reversed, refuses, 
and the costs in the cobrt below are duly paid, the court has no 
power, if the decision is reversed on appeal, to order the solicitor 
to repay such costs to thi successful appellant; the remedy in these 
circumstances is against the respondent client and not against the 
solicitor (h). 

1354. The undertaking need not, however, be confined to matters 
arising in the course of legal proceedings (i). Thus, a solicitor may 
give his personal undertaking to pay renti (k) or any other debt (1) 
due from his client ; and, when acting on behalf of a mortgagee, 
may bind himself personally to the mortgagee’s solicitor to pay 
his costs (m). 

1355. If the solicitor, in performing an undertaking given on his 
client’s authority, suffers loss, he may recover such loss in an 
action against his client (n). He cannot, however, claim the benefit 
of execution proceedings taken against his client which he has been 
forced to satisfy (o), 

' Sect. 3 . — Liability to Pay Costs. 

1356. The court has power to order a solicitor to pay any costs 
occasioned by his misconduct or default in the course of legal 
proceedings (a) to the person injured thereby or to inderanify his 

on the bankruptcy of iiis client, who w^as a lunatic, undertook, on a motion 
being made by the official solicitoi^s committee, to pay the money into court. 

(b) Ex parte Hughes (1822), 5 B. &; Aid. 482. 

(c) Harper v. (1843), 4 Q. B. 219. 

(d) Iveson v. Ooningion (1823), 1 B. & C. 160; Be Woodfin and Wra/y 
(1882). 61 L. J. (on.) 427 ; compare Hall v. Ashurst, (1833), 1 Cfr. & M. 
714 ; Be Bentley ^ Ex parte Bhntley (1833), 2 Deao. & Ch. 578. 

(e) Be PommortweaUh Land, Building ^ E stale and Auction Co.^ Ex parte 
HolUngton (1873), 43 L. J. (CH.) 99. 

(/) Swynyy. HaWand, [1894] 1 Q.B. 707, C. A.; Dotesio v. Biss (No. 2), 
(1912), 66 Sol. Jo. 736, C. A. 

Ig) See A.-Gf. v. Emerson (1889), 24 Q. B. D. 66, C. A. 

(A) Hood Barrs v. Grossman and Pridhard^ [1897] A. C. 172. 

2 B^^2^ Mining and FirMnce Obrjporation, Ltd. v. Becher, [1910] 

{k) Burrell v. Jones (1819), 3 B. & Aid. 47. * 

(l) Be Foss (1887), 36 W. R. 410. 

(m) Be Gee (1846), 10 Jur. 694. 

(n) See title AoeKct, Vol. I., pp. 196, 197. 

(o) Kite V. Mileman (1833), 2 Moo. & S. 616. 

(a) The misconduct must be connected with the proceedings {Be Gregg, 
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client in respect of his liability to pay them (b). Thus, a solicitor Sbot* 3c 
may be ordered to indemnify his client against costs where he Ual^ty to 
defends an action to which there is to his knowledge no defence (c>; Ber Costs, 
where he appeals in- his own intereat» and not on behalf of his “*** 
client (d); where he improperly continues proceedings after the 
lunacy of his client {e ) ; whore he fails to, get an error in a decree 
of the court corrected (/) ; and, generally, wherever costs have 
been incurred improperly and without reasonable cause, or, though 
properly incurred, have proved fruitless to the client by reason of 
the solicitor’s conduct (( 7 ). Where a solicitor institutes proceedings 
without authority, he may be ordered to pay the costs of his alleged 
client as between solicitor and client (A). 

1367. A solicitor may be ordered to pay costs direct to the opposite Liability to 
party where he institutes or defends proceedings without authority opposite 
from his client (i) or on behalf of a non-existent client (/c), or where 


Ee Trance (1869), L. R. 9 Eq. 137). Tke evidence of misconduct or 
default must bo clear {Dickinaon v. Jacobs (1802) 5 L. T. 767; compaVe 
Clark V. Otrdwood (1877), 7 Ch. D. 9, C. A.). 

(6) An appeal lies against any such order {Ee Bradford {ISSS), 15 Q. B. D. 
635, C. A.). 

( 0 ) Wilkins v. Oreer {ISS4:), 28 Sol. Jo. 536 ; compare Aubrey v. As'j^aU 
(1822), Jao. 441 ; Thomas v. VandermooUn (1818), 2 B. & Aid. 197 ; Bones 
V. Tunter (1819), 2 B. & Aid. 777 ; Scott v. Uitchcook (1904), *20 T. L. R. 
769. 

(d) Harbin v. Masterman, [1896] 1 Ch. 351, C. A. 

(e) Beall v. Smith (1873), 9 Ch. App. 86 ; Harbley v. Qilberi (1843), 
13 Sim. 696 ; see Yonge v. Toynbee^ [1910] 1 K. B. 216, C. A. It is otherwise 
where he believes his client to bo of sound mind {Ee Armstrong {George) 
<9 Sons, [1896] 1 Ch. 536). 

(/) Ee Bolton { 1846), 9 Beav. 272 ; Black v. Creighton (1828), 2 MoL 662 ; 
Taylor v. Gorman (1842), 4 1. Eq. R. 660 ; compare White v. HiUacre 
3t. &C. (BX.) 278. 

(a) R. S. C., Ord, 65, r. 11 ; Shorter v. Tod Heatly, [1894] W. N. 21 ; 
HiU V. Hart-Davis (1884), 26 Ch. D. 470, C. A. ; Furness v. Davis (1886), 
61 L. T. 864 ; Ee Darinall, Sawyer v. Goddard, [1895] 1 Ch. 474, C. A. 
The rule extends to cases where the costs are payable out of a fund {Brown 
V. Burdett (1887), 37 Ch. D. 207, C. A. ; see also Be Ormston, Ooldring 
V. Lancaster (1888), 69 L. T. 594, C. A. ; Ee Scowby, Scowhy t. Scowby, 
[1897] 1 Ch. 741, C. A.). 

(A) Newbiggin-hy-the-Sea Gas Co, v. Armstrong (1879), 13 Ch. D, 310, 
C. A.; Martindale v. Lawson (1838), Coop. Pr. Cas. 83; Allen v. Bone 
(1841), 4 Beav. 493, followed in Atkinson v. Abbott (1866), 3 Drew. 261, 
and Orossley v. Growther (1851), 9 Hare, 384 ; Jerdein v. Bright (1862), 6 
L. T. 279. But the alleged client may ratify the solicitor's act {Norton 
V. Cooper, Be Manby oM Eawksford, Bx parte Bittleston (1866), 3 Sm> & 
G. 376; compare Hambidge v. De la Crouse (1846), 3 0. B. 742). 

(1) Jenkins v. Fereday (1872), L. R. 7 C. P. 368; Es Sav^s (1880), 
16 Ch. D. 667 ; Nurse v. Dvmford (1879), 13 Ch. D. 764 ; Be Gray, Gray 
V. OoUs (1891), 65 L. T. 743; Frioker v. Van Grutten, [1896] 2 Ch. 849, 
C. A., followed in Oeilinger v. Gibbs, [1897] 1 Ch. 479 ; Torier v. Fraser 
(1912), 29 T. L. R. 91 ; Newbiggin-by-the-Sea Gas Co. v. Armstrong, supra ; 
Wright V. Castle (1817), 3 Mer. 12^; Malins v. Oreenway (1847), 10 Beav, 
564; Schioit v. SchjoU (1881), IsTCh. D. 94, 0. A. ; Hall v. Bennett (1824), 
2* Sim. & St. 78; Bayley v. Buekland (1847), 1 Exch. 1. The aame 
principle applies to oontinuing proceedings after the authority ia revoktffl 


(k) For note (X;) see p. 834, posU 
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he brings the wrong party before the court (Z); where hebripn 
LtabnitFto a speculative action without taking reasonable care to satisfy 
iPay Coits. himself that the plaintiff has a fair prospect of Buccess (m) ; where 
he issues a writ on behalf of a client resident •abroad and gives his 
client's address as in En^and(n); where he proceeds after his 
client has been ordered to give security for costs and before security, 
has been given (o) ; where he fails to attend proceedings in chambers, 
and the judge does not think it expedient to proceed (p) ; where he 
fails to file an 6.ffidavit which has been used in the proceedings (q) ; 
where, on an account being taken in chambers, he acts unreason- 
ably in adjourning items to the judge (?’); where the trial of 
the action cannot proceed owing to his neglect to attend or send 
a representative, or to deliver any papers necessary for the use of 
the court which according to the practice ought to be delivered («) ; 
where a case in which judgment has gone by default owing to 
the solicitor’s negligence Is restored to the list(t). Similarly, a 
solicitor may be liable for costs whore a fraudulent adjudication 
in bankruptcy is set aside («), or where an order for the appoint- 
ment of a receiver is obtained through suppression of the facts, 
even though innocent (a). Where prohibition is granted against 
proceedings in an inferior court, the court may order the costs to 
be paid by tfie plaintiff’s solicitor, provided that the rule has been 


(Freeman y, Fairlie (ISSS), 8 L. J. (cii.) 44; Yonge v. Toynbee, [1010] 1 
E. B. 215, C. A.)< Where the solicitor is aware of his want of authonty 
tho liability to pay costs is a liability incurred by means of fraud, and 
he is, therefore, not released therefrom by his discharge in bankruptcy 
(Jenkins y. Fereday (1872), L. K. 7 C. P. 368) ; see title Bankbuptct 
AND Insolvency, Vol II., p. 270. note ( n). 

(h) Hoskins v. FhilUps (1847), 16 L. J. (Q. b.) 339; compare Euthin 
Corporation v. Adams (1836), 7 I8im. 345. 

(tf Martinson v. Clowes (1885), 33 W. R. 565, C. A. ; Nurse v. Durnford 
(1879), 13 Ch. D. 764; Peedv. Ottssen (1830), llayes, 66; Wileonr. Wilson 
(1820), 1 Jac. & W. 457 ; Pinner y. Knights (1843), 6 Beav. 174 ; Fergus 
Navigation and Emhamkmeni Co, y, Kingdon (ISQl)t 4 L. T. 262 ; Tabhernor 
V. Twhemor (IS36), 2 Keen, 679. The court may make the order though 
notice of discontinuance has been given (Cold Beef of Western Austral^, 
14d, Ys Dawson, [1897] 1 Ch. 115) ; but application must be made promptly 
(McNally v. Knox (1861), 5 L. T. 186 ; Collins v. Johnson (1866), 16 C. B. 
688 ; Wilson v. Wilson, supra). * 

(m) Warren v. London Eoad Cir Co. (1007), 62 Sol. Jo. 13 ; compare Be 
Jones (1870), 6 Ch. 4pp- 497. 

(n) Be a Solicitor, Kaipeles v. Friedlander (1889), 53 J. P. 264. 

(o) Ladywell Mining Co. y. Huggons, [1886] W. N. 55. 

(p) R. 8 . C., Ordj 64, r. 7,' Ord. 65, r. 27 (13); Land Transfer Rides, 
1903, r. 305; compare Ridley y. Twlady (1855), 20 Beav. 44. 

(q) Taylor ▼. QaUs (1895), 72 L. T. 436.. C. A. 

(r) XJpbon ▼. Brown (1882), 20 Ch. D. 731, C. A. 

(s) R. S. C., Ord. 65, r. 5$ Barnard v. Scales (1880), 37 W R. 668; 
apittpare Somerville y. Jamieson (1853), 1 W. R. 123 ; Cowrtney v. Stock 
(1842), 2 Dr. 4c War. 261. As to the papers which ought to be delivered, 
see R. a. a, Ord. 36, r. SO; Lewis v. OJiy, [1006] W. N. 95, C. A. 

(t) DoEoufigny v. Pealehsil), 3 Taunt. 484 ; Birch v. Williams (1876), 
24 W. R. 700 ; compare Williams v. Jones (1855), 4 W. R. 90 ; Whiiey. 
SandeUdBUh 3 Dowl. 798. 

(u) Bx panic Arremcmifh (1807), 14 Ves. 209. 

(a) Bel^^en v. Fc^lks, [1893] W, N. 64 ; compare Simmons v. Boss^ 
WeSKS^. Warit Be ]rhfd(1862);3l Beav. 1. 
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moved for in that form and notice has been given to the solicitbr & 

so as to give him an opportunitjr of showing cause (£)• VOWSItif Ui 

A solicitor who obtains a special jury for a client without means 
may be ordered to pay the jury fees pmonally (c). ? ‘ 

1368. A solicitor who is ordered to^ay costs as an unsuccessful SfSioitot* ' 
litigant is not subject to the summary jurisdiction of the court (d)^ utigaat. 

The iurisdiction^*however, applies where the' action, though brought 

in the name of a client, is in reality brought by the solicifior on his 
own beh^klf (e). ' ' * . ^ ^ 

Sect. 4. — Liability to Third Persons. 

1369. The solicitor’s liability to third persons is not confined to Extent of 
costs thrown away, but extends to such loss as is the natural and liability, 
probable Consequence of his conduct (/). Thus, where a fund in 

court is paid out to the wrong person, the solicitor who acted on 
behalf of the recipient is liable to replace the fund if he knew or 
ought to have known the true state of facts (p) ; if, however, he 
merely ratifies the use of his name by the solicitor who acted in 
the transaction, he is only liable for such part of the fund as he 
actually received for costs (h). Similarly, a solicitor who assumes 
the position of receiver without authority is liable tor all moneys, 
such as rents, lost to the estate through his neglect (i) ; and a 
solicitor who, as representing the party having the conduct of a 
sale under order of the court, is responsible for procuring the 
investment of the purchase-money when paid into court, is liable to 
make good to the person entitled the loss of interest occasioned 


(b) Robinson v. Emanuel (1874), L. R. 9 C. P. 414 ; Rogers y. London^ 
Chatham and Dover Rail, Go. (1877), 26 W. R. 192. 

(o) MonserraU v. 8coit, [1899] 2 I. R. 561 ; Bakewell v. Cornish (1884), 
Times, 24th November. 

(d) Re Hope (1872), 7 Ch. App. 623 ; Farley v. Buckler (1893), Times, 
30th October; Re Apelt, Ex parte Byrne (1889), 6 Morr. 102; compare 
TiVney v. Siunsfield (1880), 28 W. R. 682. 

le) Cockle V. WhiUng (1829), 1 Russ, dc M. 43 ; Re Jones (1870), 6 Ch. 
App. 497 ; Dungey v. Angove (1794), 2 Ves, 304: Re Rook, Cook v. 
RosslyniEarl) (1861), 3 Gift. 175. 

(j) Marsh v. Joseph, [1897] 1 Ch. 213, C. A. ; contrast Davys v. 
Richardson (1888), 21 Q. B. O. 202, C. A. ; see also p. 742, ante ; title 
Malicious Pbosbcution and Pbocedube, Yol. XIX., pp. 673, note0), 
694, note (s), 696, 697. 

(fl) Re Dangar*8 Trusts (1889), 41 Ch. D. 178, discussing and following 
Esart V. Lister (1842), 5 Beav. 686, Todd v. Studholme (1867), 8 K. de J, 
324, Dixon v. Wilkinson (1860), 4 De G. dc J. 508, SimTnons v. Rose, 
Weeks v. Ward, Be Ward (1862), 31 Beav. 1, and Re ^sneet (1869), 21 
L. T. 808 ; SlaUr v. SUUer (1888), [1897] 1 Ch. 222, n. ; Btydiyes v. BrOmlill 
(1841), 12 Sim. 369. The liability extends to all oases of xaistoasiotoe (Be 
Dango/r*a Trusts, supra, per Stiblinq» J., at p. 106), and olt npntoasance 
(Dixon v. Wilkinson, supra, per Turnsb, L.J., at p. *622: BatSm V*. 
Wedgwood Coal and Iron Co, (l^SS), 31 Ch. D. 346; wtinguished in Re 
Dangar*8 Trusts, supra); but, in the absence of fraudj, the exeroiseof the 
summary jurisdiotion is discretionary and should only be estetois^ Whore 
the court sees that no injustice will be done to the sohoitor thereby (Dupbn 
V. Wilkinson, supra). The costs of enforcing the liability must be paid by 
the solicitor (Slater v. Slater, supra), 

(h) Marsh v. Joseph, supra, 

(<) Wood V. TTood (1828), 4 Russ. 668. 
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Seot. 4. by his failure to procure the inveatment, though he is entitled to a 
Liability set-off in respect of any gain resulting from a fall in the price of 
Persons securities (k) . 

PriBciples 1360. Except in the case||m which th^ court intervenes under its 
applicable, summary jurisdiction, a solwitor’s liability to third persons for acts 
done by him in bis professional capacity (Q d^ends upon the 
application of the ordinary rules of agency (/m). Ii he acta without 
authority, he may be sued for breach of warranty of authority (n). 
If, on the other hand, he acts under the authority of his client, he is 
not, as a general rule, personally liable in matters of contract, such 
as, for example, the payment of witnesses’ expenses (o) or sheriff’s 
Contract. fegg may, however, make himself liable by special contract, 

whether express (q) or to be implied from the circumstances of the 
case (?'), as where he asks for a particular officer to be employed to 
levy execution (s). In particular, he is personally liable to persons 
who are directly employed oy him, and to whom he occupies the 
position of a principal, such as, for example, another solicitor 
employed as his London (t) or country (a) agent, a shorthand 
writer engaged to take notes of a trial (h), or a law stationer (c). 
As regards the fees of counsel employed by him, he is under no legal 
liability to pay them (d) ; and the court does not, under its sum- 
mary jurisdiction^ order him to do so (e). 


(k) Batten v. Wedgwood Goal and Iron Co. (1880), 31 Ch. D. 340 ; see 
MacDougallr. Knight, [1887] W. N. 68. C. A. 

(!) Where he contracts ostensibly as a principal without disclosing the 
fact that he is acting for a client, as where he contracts in his own name 
to purchase property, he is, of course, personally liable {Saxon v, Blake 
(1801), 29 Beav. 438 ; contrast Clark v. Rivers (Lord) (1807), L. 11. 5 Eq. 91). 

(m) See title Agency, Vol. I., pp. 219 et seq. 

(n) *¥onge v. Toynbee, [1910] 1 K. B. 216, C. A. ; see p. 742, ante. 

[oYRohvns Y. Bridge (1837), 3 M. & W. 114; Simmons v. Liberal 

Opinion, [1911] 1 E. B. 900, C. A.; Lee v. Everest (1857), 2 H. & N. 285. 

(p) Maybery v. Mansfield (1840), 9 Q. B. 754 ; Seal v. Hudson (1847), 
4 Dow. &!L. 700 ; Cole y. Terry (1801), 6 L. T. 347 ; Royle v. Busby (1880), 
0 Q. B. D. 171, C. A. But he is liable to the clerk of the peace for the fees 
of entering an appeal at sossions (Langridge v. Lynch (1870), 34 L. T. 
695) ; see title Magistrates, Vol. XIX., p. 645, note (p). 

(o) Ballet V. Meats (1810), 13 East, 15; Evans v. PhiUpotts (1840). 
9 0. & P. 270 ; Ormsfod v. Foskett (1790). Peake. Add. Cas. 77. But a 
pipmise to pay without consideratii^ is not binding on the solicitor (Bates 
V. Stupes (1832). 2 Moo. & S. 172). 

(r) Fendall v. Noakes (1830), 3 Jur. 720. 

(s) Foster v. Blakehek (1820), 6 B. & 0. 328 ; Walbank v. Quarterman 

(1846), 3 C. B. 94 ; MaileY. Jf anw (1848). 2 Exch. 608; NevotonY* Chambers 
(1844), 8 Jur. 244. ' 

(0 WalUt Y. Holmes (1800). 1 John. & H. 239. 

(a) iSfcrocs v. Whittington (1823). 2 B. & C. 11. more fully reported 3 
Dow. & Ry. (K. B.) 195. The custom in the country by which a solicitor 
who employs another on behalf of his client is personally liable to the 
lattbr forms an exception to the ordincyry law of agency (ibid.). It was 
held in one case that the custom does not ^ply to an Irish solicitor 
employed by an English one (Hyndman v. Ward (1899). 15 T. L. B* 
182). 

(h) Cocks V, Bruce, Searl and Good (1904), 21 T. L E. 62. 

(a) Ex parte Hartop (1806), 12 Ves. 349, 352. 

(d) See title Barristers, Vol. IL. pp. 390 et seq. 

(a) Be Angell, Angdl r . Oodeen (1860). 6 Jur. (n, s.) 1373. 
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In matters of tort, such as, for example, trespass (/), false 
imprisonment (g), conversion (h), or fraud (i), a solicitor is personally 
liable where from hie conduct it is clear that he has acted as a 
principal and is or has made himself a party to the tort complained 
of (lb). By statute (0 a solicitor actingj^for a vendor or mortgagor 
is liable to an action for damages, and is also guilty of a mis- 
demeanour, if he^onceals from the purchaser or mortgagee any 
instrument material to the title, or any incumbrance (m), or falsifies 
any pedigree on which the title depends, in order to induce the 
purchsser*or mortgagee to accept the title with intent to defraud. 

Sect, 5.~-Liahility te Client. 

Stjb-Sect. 1 . — To Pay over Monty Beceived. 

• 

1361. Under the summary jurisdiction of the court a solicitor 
may be ordered to pay over to his client all moneys which he has 
received for or on account of his client (n). To give rise to the 
jurisdiction five conditions must be fulfilled, namely : — 

( 1 ) The person applying for the order must be the client (o) of* 
the solicitor ( 2 ^), and it is not sufficient to show that the solicitor, 
whilst acting for a third person, received money on the applicant's 
behalf ( 3 ). No order therefore is made where the existence of 
any relation between the parties as solicitor and client has always 


if) Sedley v. Sutherland (1800), 3 Esp. 202 ; Carrett v. Smallpage (180S), 
9 East, 330 ; Sowell v. Champion (1837), 6 Ad. dc El. 407 ; Williams v. 
Smith (1863), 14 G. B. (tr. s.) 596. As to the solicitor's liability for the 
acts of the sheriff, see title Execution, Vol. XIV., pp. 19, 20. 

(g) Bather v. Braham (1773), 2 Wm. Bl. 866 ; Hood v. Phillips (1842), 
6 Beav. 176 ; compare title Malicious Pkosecution and Procedure, 
Vol. XIX., pp. 673, note («), 694, note (a), 696. • 

(A) Symonds v. Atkinson (1856), 1 H. & N. 146. As to the solicitor's 
liability as a constructive trustee, see title Trusts and Trustees. 

{%) Pasley Y. Freeman {nsd), 3 Term Bep. 51 ; Bellairsy, Tucker (IS8A), 
13 Q. B. D. 562 ; Phosphate Sewage Co, v. E.aHmont(\811)^ 5 Oh. D. 394, 
C. A. ; Bagnall v. Carlton (1877), 6 Ch. D. 371, C. A. 

(A;) A solicitor acting for a company is not an officer of the company 
for the puri)0S6 of misfeasance proceedings, unless remunerated by fixed 
salary (see title Companies, Vol. V., p. 478 ; Be Earner's Ticket Issuing 
and Becording Machinst Ltd. (1912), 29 T. L. R. 63), out he is an officer 
for the purpose of registering mortgages ; see title Companies, Vol. V., 
p. 364. 

(1) Law of Property Amendment Act, 1859 (22 & 23 Viet. c. 66) 

i commonly called Lord St. Leonards’ Act), s. 24, as extended by Law of 
^ropei^ Amendment Act, 1860 (23 & 24 Viet. c. 38), s- 8. 

(m) Inis applies only to existing incumbrances (Smith v, Bobinson 
(1879), 13 Ch. D. 148). • 

(n) Be Dudley (1883), 12 Q. B. D. 44, C. A., following Freston 
(1883), 11 Q. B. D. 545, C. A., and explaining Be Ball (1873), L. R. 
8 C. P. 104 ; R. S. C., Ord. 62, r. 26. A failure to obey the order is a 
default within the meaning of thff Debtors Act. 1869(32 & 33 Viet. c. 6^, 
8. 4 (4) (Be Bush (1870), L. RT. 9 Eq. 147 ; Be White (1870), 23 L. T- 
367); compare title Mortgage, Vol. xXI., p. 217. 

( 0 ) Or his personal representative (Be Aitkin (1820), 4 B. & Aid. 47). 

(p) Be Fenton (1836), 3 Ad. & El. 404. 

(q) Be Eintony TyUe v. Webb (1861), 14 Beav. 14 ; Dixon v. WUkinson 
(1869), 4 De G. & J. 608, 0. A. 


Sect. 4. 
LiibiUty 
to Third 
Persons. 

Tort. 


CoDdltlona 
to be 
fulfilled : 


(1) Applica- 
tion of 
client. 
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been denied by the applicant (r)^ or has already been diq^roved by 
Liability to him in an action brought by the solicitor for his costs (^). Where, 
Client, however, one solicitor is employed by another as agent, he may be 
ordered, on the application of bis principars client, to pay over the 
moneys received by him itt^hat capacity (t). 

(2) Beiation (2) The relation of solicitor and client must have existed at the 
^ when the money in question was received bj|. the solicitor (a), 

m R t money in question must have been received by the 

ra beb^i^ol solicitor on behalf of the applicant, or, in other words, the solicitor 
oiient. must have been acting as solicitor for the applicant in the transaction 

in which he received it (6). This question becomes important where 
the solicitor is acting for the party from whom he receives the 
money as well as for the applicant ; if he receives it as solicitor for 
the other party, who is equally his client, and not for the applicant, 
no order is made (c). 

(4) ReMipt (4) The money must hrve been received by the solicitor in his 
as sofioitoT capacity as an officer of the court {d). The court has no jurisdiction 

where the money comes into his hands in any other capacity, 
such as, for instance, as a borrower (tf) or lender (/), or steward of 
a manor (p), or, if the client is a company, as a member of its 
committee of management (h). Hence, the order will not be made 
if the money^was received by the solicitor before he was admitted 
and while he was still an articled clerk (i), though an unqualified 
person who purports to act «as a solicitor and who receives the 
money as such, and not merely as agent for a duly qualified 
solicitor (k), is amenable to the jurisdiction on the ground of 
estoppel (Q. If the money is paid to a member of a firm of 
solicitors, no order is made against his co-partners (?») unlesa 


i:i 

a 


He Marshall (1857), 6 W. K. 200. 
s) Ex parte Maxwell (1835), 4 DowL 87. 

Y Ex parte Edwards (1881), 8 Q. B. D. 262, C. A. ; Ee an Attorney, 
Ikerv. Pearce (1862), 7 L. T. 286; Be a Solicitor (1876), 1 Ch. D. 
446. In this case the liability of the agent depends upon his fiduciary 
position, and not upon his position as an officer of the court (Litchfield 
V. Jones (1887), 36 Ch. D. 630). 

(a) Be Strong (1886), 32 Ch. D. 342, C. A. 

(5) Dixon V. Wilkinson (1850), 4 De G. & J. 608, G. A. 

(c) Be Hi/nton, Tylee v. Wehb (1861), 14 Beav. 14; Dixon v. Wilkinson, 

au^a; Ex parte Faith (1841), 9, Dowi. 973; Be Butler 1 Cli. 

App. 607 ; compare Lewes v. Morjjan (1817), 6 Price, 42. 

(d) Be Aitkin (1820), 4 .B. & Aid. 47 ; compare Be Berwick (Lord), 
Berwick (Lord) v. Lane (1000), 81 L. T. 722. 

(e) Be Bryant to L. T. 460; Ex parte Faith, supra; Be Z., a 

Solieiior (itflO), 64 Sol. Jo. 459*. 

(f) Ex parte Schwalbmker (1832), 1 Dowl. 182 (whore the solicitor 
advanced money on bills and refused to account for the alleged balance). 

(g) Be an Attorney (1865), 3 W. R. 616. 

(h) Be Barvey (1860), 27 Beav. 330. 

(4) Ex parte Deane (1834), 2 Dowl. 538. 

Be Burst and Middleton, Ltd., M^iddXeton v. The Co., [1912] 2 Ch. 
620, C. A. 

(Z) Be Bulm and Lewis, [1892] 2 Q. B. 261 ; distinguished in Be Rurwt 
and Middleton, Ltd., Middleton V. The Co., swpra ; but see Fash v. Qoode 
and Parry (l841), 9 Dowl. 929. 

(m) Me Lc twrence, Chrowdy and Bowl^, Ex parte Bwrdon {IB54), 2 3m. 
&; G. 367 ; Be tiawrenoe, Crowdy and Bowlby, Ohater v. Maclean (1866), 
3 Eq. Rep. 376. 
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it is shown that the money has come into the hands of the 
fim (n). 

( 5 ) The solicitor must have refused without lawful excuse to pay 
the money over to the client (o). The o^er is not made where 
its effect wQuld be to defeat the solio||ioir^B lien {'p)f provided that 
the lien claimed is valid ( 9 ), or where the client’s right to &e money 
depends upon the existence of a special agreement which the 
solicitor disputes (r). On the other hand, the solicitor cannot refuse 
to pay over the money on the ground that it is claimed by third 
persons («), or(t) that the client’s right to receive it is barrel by 
the Statute of Limitations (n). 

1362. The client is not precluded from obtaining relief by the fact 
that the solicitor has subsequently been struck off the^ rolls (a), or 
adjudicated bankrupt ( 6 ), unless before the application he has 
received his discharge (c). The acceptance of a part of the amount 
due is not a waiver of the client’s right to apply summarily for pay- 
ment of the balance (d). If, however, he takes a promissory note from 
the solicitor for the whole amount, he cannot afterwards apply (<?). 
If he sues the solicitor for the amount due, he cannot, while the^ 
action is pending, apply summarily (/), unless he first discontinues 
the action {g). After judgment, however, he may ^so apply (&), 
unless the proceedings have terminated in the solicitor’s favour (»)• 

1363. For the purpose of the jurisdiction, it is immaterial 
whether the money was received from a third person to be paid to 


(n) Be Ford and Thomas (1840), 8 Dowl. 684; Be a Solictor (1878), 
22 Sol. Jo. 496. 

( 0 ) Be Bccke (1854), 18 Boav. 462. 

(р) Be Millard (1831), 1 Dowl. 140 ; R. S. C., Ord. 52, r. 25. 

(tf) Be Gullen (1859), 27 Boav. 51. 

(r) ZTodsonv. (1833), 2 Dowl. 264. ^ ^ 

Be Becice, supra ; Be Emma Silver Mvnmg Co,, Be Turner (1875), 
24 W. R. 54 ; compare WalmsUy (1835), 2 Ad. & El. 576. where the 
solicitor himsolf had an interest. ^ a ^ 

(*) Ex parte Sharpe (lS31),6T>o^\, 717 ; see title Limitation of Actions, 
Vol. p. 42 ; but see Be Triston (ISHO), 1 L. M. &P. 74. 

[aj li ^Zron^ll886), 32 Ch. D. 342, 0. A.; Simes v. Oibhs (1838), 

(6) Be Wray, a Solicitor (1887), 86 Ch. D. 138, C. A. ; Be Deere (1876), 
10 Ch. App. 658 ; Be Edye (1891). 63 L. T. 762. 

(с) Ex^^rte OulUford r. Warren (^28), SB. &C. 220 ; 

/18271 9 Dow. & Rv. (K. B.) 390 ; B, v. Edwards (1829), 9 B. & C. 662. 
It is otherwise if the solicitor has been guilty of fraud (Be Bonner (18p), 4 
B, & Ad. 811); and see title Bankkuptot at^d Insolvbnot, Vol. II., 

**’(*}%« Fereday, [1896] 2 Ch. 437, distinguiahing Harvey v. |ro» (1873). 
L. K. 16 Eq. 324. But there may bo a special agreement [Ma%gA v. Jones 
(1843), 1 Dow. Ss L. 81). 

(«) Anon. (1826), 8 L. J. (o. s.) (k. b.) 106. 

M Be m Attorney (1866), 4 m B. 617. « t . ^ 

Anon- (1841), 6 Ji^'678 compare Be Jtohmson (1869), 6 Jnr. (». 8.) 

' ®(\) EoHrey (H. A.), [1892] 2 Q. B. 440, C. A., not foUowingBe BaoM 

^ {i^^kiUinybovme and Bhesmsss Sail. Oo, iioweeti (1886), 2 T. L» B, 
606# Os Ae 
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the client or whether it was received from the client to be applied 
for a purpose which has not been carried out. Thus, the money 
may have been received by the solicitor from the sheriff as the 
proceeds of an exeOution levied on behalf of the client (k), or from a 
banker as the proceeds of a cheque payable to the client and indorsed 
to the solicitor for collecraon (f), or from a mortgagee as the sum 
advanced (m), or from a mortgagor in repayment of a mortgage held 
by the client (n). The money may have been received by the 
solicitor from the client himself, as, for instance, to pay into court (o), 
or to pay off a mortgage (p), or it may represent the balance of a 
sum paid to the solicitor for the expenses of litigation after deducting 
the whole of the costs incurred (q). In particular, upon taxation of 
a bill of costa under the common order for that purpose (r), the 
solicitor may be ordered to pay the balance found to be due (s). 

a 

Sub-Seot. 2. — To Deliver up Papers, 

1364. The court, under its summary jurisdiction, may order a 
solicitor to deliver up to his client all deeds and papers in his 
possession belonging to the client (t). For this purpose it is 
necessary to show that the relation of solicitor and client has existed 
between the parties (a), that the papers .ire the property of the 


(h) Ex parte Edwards (1881), 8 Q. B. D, 262, C. A.; compare Ee an 
Attorney, Walker v. Pearce (1862), 7 L. T. 285. 

(l) Mawkood V. MilhanJce (1851), ISBeav. 36 ; compare jRe M.,a8olioitor 
(1878), 1 L. R. Ir. 188, C. A. 

(m) Ex parte Vripwell (1837), 5 Dowl. 689 ; compare Lewes v. Morgan 
(1817), 5 Price, 42. 

(n) Compare Re Aitkin (1820), 4 B. & Aid. 47. 

(o) Be Lawrence, Crowdy and Bowlby, Ex paite Burdon (1854), 2 Sm. & 
G. 367. 

(p) Be Cullen (1869), 27 Beav. 61. 

(qy'Ex parte Wortham (1861), 4 Do G. & Sm. 416 ; compare Be Parkin- 
son, B, V. Oershon (1887), 56 L. T. 716. 

(r) See pp. 784 et seq,, ante. 

{a) Be Bush (1870), L. R. 9 £q. 147, also reported sub nom. Be A. B,, 
39L. J.(CH.) 169; Be White{l616), 23 L. T. 387. Thecostsof the taxation 
are included (i?6 a Solicitor, [1895] 2 Ch. 66). The same piinciple is 
applied to the case of costs found upon taxation to be due from the 
BohcitoT to another solicitor whom he^haa employed as his agent (Be 
Barfield (1871), 24 L. T. 248). Aa to the costs of taxation generally, see 
pp. 807, 808, ante. 

(t) Be ilfttrray (1826), 1 Russ. 619; Be (1826), 4 L. J. (o. s.) (CH.) 

207 ; Ex parte Uxbridge (Earl) (1801), 6 Ves. 425; Be Lowe (1807), 8 East, 
237; Re Rice (1837), 2 Keen, 181 ; Ex parte Horsfall (1827), 7 B. & C. 
628 ; Anderson v. J^assman (1836), 7 C. &P. 193; Baberv. Bams(1839), 
7 Dowl. 689; Be Thomson (1866), 20 Beav. 645 ; Exparte WiUand(lS5l), 
11 C. B. 544 ; Ex parU Cobeldick (1883). 12 Q. B. D. 149, C. A. ; R. S. C., 
Ord. 52, r. 6. The procedure by originating summons is inapplicable (Be 
Holloway (a SoUeitor), Ex parte PalUster,[\66A] 2 Q. B. 163, C. A.). As to 
the client's property in such papers, see^ p. 740, ante. The application 
fof the order is made in chambers in ^he Chancery Division ; see title 
Practice and Procedure, Vol. XXIII,, pp. 191. 

(a) Ex parte Maxwell (1836), 4 Dowl. 87 ; Mx parte Smart (1836), h 
4Qar.&; W. 626; Ex parte J[fom«(1837), 1 Jur. 161 ; Kx parte Crisp (1834), 

Dowl. 456 ; Re Thornton (1833), 2 Dowl. 156 ; compare Miers v. Evans 
(1839), 3 Jur. 170. The application m^be made by the client's personal 
representatives (Be Campbell (1863), 3 De G. M. & G. 686» C. A.). 
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client (&) solely, and not jointly with other persons who do not take 
part in the application (c), and that the papers are held by the 
solicitor as such ({£), and not as a party (s) or trustee (/). The 
papers must be in the possession of the solicitor (^), or of his agent, 
in which c^e the solicitor cannot resi^ Ihe order on the ground 
that the agent claims to hold them unmr a lien (A). A demand for 
their delivery must have been made upon the solicitor by the 
client (i), or his personal representative (k), or by some person 
authorised to give a receipt on his behalf (Z). The order will be 
refused ^here the solicitor claims a lien over the papers (m), tmless 
the client pays into court or gives security for an amount sufScient 
to meet the solicitor’s charges (?t), or unless the solicitor is guilty of 
misconduct (o). 


(6) L'x parte Cobeldick (1883), 12 QT B. D. 149, C. A. 

(c) Re Gregory and (1842), 6 Jur. 282 ; Phillips v. Dickson (1860), 
8 C. B. (n. s.) 391 ; compare Duncan v. Richmond (1817), 7 Taunt. 391. 

[d) Ex parte Cobeldick, supra; Ex parte Nicholls (1842), 2 Dowl. (n. s.) 
423. 

(c) Ex parte Moxon (1830), 1 Dowl. 6 ; Re Chiity (1833), 2 Dowl. 421 ; 
Re Cardross (Lord) (1839), 5 M. & W. 545. • 

(/) Pearson v. Sutton (1814), 5 Taunt. 364; but see Ex parte Holdsworth 
(1838), 4 Bing. (n. c.) 386. . 

(g) The solicitor is liable if he has parted with the papers for the purpose 
of evading the order (Ee Qregg, Re Prance (1869), L. R. 9 Eq. 137). 

(h) Re Andrew (1861), 7 II. & N. 87 ; but see Re Williams (1801), 3 De 
G. F. & J. 104, C. A. 

(t) See the cases cited supra, 

(k) Ex parte Du Fai^r (1837), 3 Hodg. 135 ; but see Ex parte Crisp (1834), 

2 Dowl. 455. Where the solicitor dies, the summary jurisdiction does not 
ax>ply as against his personal representative (Ex parte Nicholls, supra), 

(l) Doe d. Hickman v. Rickman (1840) 8 Dowl. 833 ; Re Dicas (1831), 
9L. J. (o. 3.) (CH.) 183. 

(m) Ex parte Cobeldick, supra ; Re Broomhcad (1847), 5 Dow. & L. 52 ; 
Richards v. PlaUl (1841), Cr. & Ph. 79 ; Re Davies (1843), 7 Jur? 589; 
compare Rc Teague (1848), 11 Beav. 318; Ex parte Jarman (1877), 
4 Ch. D. 835 ; Turner v. Letts (1855), 7 De G. M. & G. 243, C. A. 

(n) ReOnlland (1885), 31 Ch. D. 296, C. A. (where it was suggested that 
the jurisdiction was extended by R. S. C., Ord. 60, r. 8) ; Newington Local 
Board v. Eldridge (1879), 12 Ch. D. 349, C. A. ; Re South Essex Equitable 
Investment and Advance Co, (1882), 46 Li. T. 280 ; Batch v. Symes (1823), 
Turn. &; R. 87 ; CluUon v. Pardon (1823), Turn. & R. 301, 304; Mills v. 
Finlay (1839), 1 Beav. 660; Re Bevan and Whitting (1%B4:), 33 Beav. 
439; Re Jewiit(No, 2) (1864), 34 Beav. 22; Hughes v. Havre (1789), 

3 Term Rep. 275 ; compare Re Broomhead, supra. The order is not, 
however, made unless the client shows that it is necessary in his own 
interest that he should have tho papers (Re Galland, supra ; Re South 
Essex Equitable Investment and Advance Co,, supra; Richards v. Platel, 
supra; Bhinden v. Desart (1842), 2 Con. 6z; Law. 111). 

(o) Potts v. Dutton (1846), 8 Beav. 493. 
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Part VII. — Partnerships between Solicitors. 

Shot. 1. — In General. 

1365. Every member of a partnership (p) between solicitors must 
be a duly qualified and certificated solicitor ; the admission of a 
partner who does not possess the necessary qualifications renders 
the members of the firm who are duly qualified liable to be 
prosecuted tor knowingly acting as agents for a person mot duly 
qualified to act as a solicitor (g), since every partner is an agent of 
the firm and of his co-partners for the purpose of the business of 
the partnership (r). Moreover, such a partnership is illegal (a). 

Solicitors sometimes undertake business jointly, although not 
regularly bound to one another 'as partners under a firm name; 
in these circumstances they are to be treated as partners to a 
limited extent, and in the absence of provision to the contrary will 
be jointly entitled to the profits and jointly bound to bear the 
losses and any damages or consequences which may flow from 
tbeir so acting (f). 

Sect. 2. — Profits of Offices and Premiums. 

1366. Piimd facie the profits of offices held by particular 
members of the firm do not belong to the firm (u ) ; but the articles 
of partnership may specifically otherwise provide (a). Where there 
is no specific provision made, it is a question of construction for 
the court as to whether or not they are covered by the general 
provisions of the articles (6). The test in construing such words 
as “ all other offices compatible with the partnership " is whether 
such offices must be or are generally held by solicitors (c). 

The premiums paid by clerks in respect of articles to one member 
of a firm, in the absence of provision to the contrary in the 


(V) Afl to partnership generally, see title Partnership, Vol. XXII., 
pp. 1 ei seq. As to the liability of partners to a client for the acts of co- 
partners, BOO pp. 758 et aeq., ante. 

a Solicitors Act, 1843 (6 & 7 ^ot. c. 73), a. 32 ; Solicitors Act, 1860 
24 Viet. c. 127), 8. 26. 

(r) Partnership Act, 1890-(53 & 64 Viet. o. 39), s. 6. 

(8) WilUama v. Jones (1826), 5 B. & C. 108 ; see title Partnership, 
Vol. XXll.,p. 16, note (a;); but m agreement to pay a portion of the 
profits to an unquaUfiod person is not illegal Wandler v. v andler (l%2l), 
Jac. 225, 231 ; Bunn T. Quy (1803), 4 East, 190); see title Partnershtp, 
Vol. XXII., p. 16, note (as). 

(0 Partner^ip Act, 1890 (53 & 64 Viet. c. 39), ss. 1, 32 (b); Bohineon 
V. Anderson (1856), 7 De G. M. & G. 239, C. A. ; Wehater v. Bray (1849), 7 
Hare, 159; Ord y. Johnston (1866), 1 Jur. (N. s.) 1063. 

(tt) Alston V. Sims (1855), 1 Jur. (N. s.)ii438^ 

(a) Clarke v. Bicharda (1835), 1 Y. & CJ. (ex&A 361 ; Sierry v. Clifton 
860), 9 C. B. 110; see title Partnership, Vol. XXII., p. 16, note (a?);* 
e also Fox v. B. (1869), 1 £. & E. 729, 746, Ez. Ch. 

(6) ColUne y, Jackson, Jaokaon v. Collins (1862), 31 Beav. 645 ; Smith y. 
MuUs (1862), >9 Hare, 550. 

(e) Smith y. Mules, supra. 
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partnership deed or of agreement to the contrary by the partners 
amongst themselvesi are profits of the partnership (d). Profits of 

Offlcts and 

Seot. S,—OoodmU. PreminniB. 

1367. Although a solicitor’s business is purely a personal one and Goodwiu. 
there can therefore be no goodwill, strictly speaking, attaching to 
it(c), except by means of introductions or the possession of client's 
papers, yet in partnership deeds the goodwill is always treated as an 
asset and provision made as to how it is to be dealt with either in 
the event of death or dissolution of the firm (/). A contract entered 
into by a practising solicitor to transfer his business to another for 
valuable consideration and to refrain from himself practising within 
certain limits is valid (p). The goodwill is assets in the hands 
of an administrator, who may* assign it for value {h), and it 
can be disposed of by will. Where, however, under the partnership 
deed an annuity is payable to the widow of a deceased partner, this 
annuity is not, if the husband dies insolvent, assets of his estate, 
but belongs to the widow in her own right (i). 

Unless otherwise provided by the partnership deed, the interest*of Effect of 
a partner in the business of a solicitor ceases upon his death and diMoiution. 
merges into the interests of the surviving partners^). Upon the 
dissolution of a solicitor partnership without any sale or assign- 
ment of the goodwill of the business and without any provision as 
to the use of the firm name, each of the partners is entitled to 
carry on business under that name, provided that he does not 
by so doing expose his former partners to any risk of liability, 
which must depend upon the circumstances of each case(Q. 

(d) Be Harper^ Ex parte Bayley (1829), 9 B. & C. 691 ; see p. 713, ante. 

{e) Arundell v. Bell (1883). 52 L. J. (CH.) 637, C. A. 
if) As to the rights and duties of the partners generally on the dissolu- 
tion of the partnership, see title Partnership, Vol. XXII., pp. 97 et eeq, ; 

Bay V. Blower Elks (1912), 56 Sol. Jo. 724, C. A. 

(g) Bunn v. Guy (1803), 4 East, 190; see also Austen v. Boys (1858), 

2 De G. & J. 626. An agreement by a retiring partner to permit the 
use of his name is equally valid (Auhtn v. Holt (1855) 2 K. & J. 66); see 
title Partnership, Vol. aXII., p. 16, note (a;). 

{h) Smale v. Graves (1850), 3 De G. & Sm. 706 : Spicer y, James (1830), 
cited 3 De G. & Sm. 713. 

(i) Be Flavelly Murray v. Flavell (1883), 25 Oh. D. 80, C. A. ; see Candler 
Y. Candler (1821), Madd. & G. 141. 

{k) Farr v. Pearce (1818), 3 Madd. 74. 

(!) Burchell v. Wilde, [1900] 1 Ch. 551, C. A. ; see also Gray y. Smith 
(1889), 43 Ch. D. 208, C. A. ; Chappell v. Griffith (1886). 2 T. L. R. 68 ; 

Banks v. Gibson (1866), 34 Beav, 566 ; Levy v. Wulker (1879), 10 Oh. D. 

436, C. A. Agreements of partnership or clerkship between solicitors 
may contain stipulations rostraining one of the parties after the 
termination of the agreement from practising within a specified area in 
competition with the other {Be^Edmundson v. Rander( 1904), 90 L. T. 814; 

Edmundson v. Bender, [1905]*2 Ch. 320; Woodhridge dt Sons v. Bellamy, 

[1911] 1 Oh. 326, 0. A.; Freeman v. Fox (1011), 56 Sol. Jo. 650. As to 
restraint of trade generally, see title Traue and Trade Ukions, 

Vol. XXVIL.pp. 548efF«sf. 
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Part VI H— London Agents. 

Sect. 1. — Scofe of Country Certificate. 

1368. A solicitor holding only a country practising certificate (m) 
is not entitled to carry on business within ten miles of the General 
Post Office, London (n) ; he may at any time, however, by payment of 
the extra dutyand, in litigious matters, by providing himseH with an 
address for service within three miles of the principal entrance to 
theHoyal Courts of Justice, Strand, London (a), carry on a London 
business. A solicitor who has only a country certificate must, if 
he desires systematically (jb) to do work in London of either a con- 
tentious or a non-contentious character, employ a London agent (c); 
and the employment of a Tjondon agent is within the scope of his 
authority (d). 

Sect. 2. — Jtelations between London Agent and Country Solicitor's 

Client 

1369. The relation of solicitor and client does not exist between 
the London agent and the client, since there is no privity of 


(m) See p. 721, ante. 

(n) Stamp Act, 1891 (64 & 65 Viet. c. 39), s. 1, Sched., title 
“ Certificate.” As to the meaning of “ cany on business,” sec Be Horton 
(1881), 8 Q. B. D. 434, where it was held that the phrase pointed to a 
serioB of acts and not to an isolated transaction. 

(a) R. S. C., Ord. 4, r. 1. A country solicitor with an office in town 
is not entitled to charge for letters passing between the two offices in 
cases h® conducts' the town portion of the business personally {Be 
Earle, a SolicAior (1868), 19' L. T. 306). Kor are agency charges 
allowed, whether for correspondence or otherwise, where there are 
common partners in the London and country firms {Be Borough Com- 
mercial and Building Society, Li 894] 1 Ch. 289, C. A.), except as regards 
parliamentary business (Be Milward dt Oo„ Solicitors, [1899] w. N. 
261). 

(b) A solicitor with a country cei'tiflcate is not prohibited from coming 
up to London in connexion with an isolated trans action, such as the 
taxation of a bill of costs {Be HortoAk, su^j^a). 

(c) Similarly, a solicitor, practising in any part of the country may 
employ a solicitor practising in some other district {Be Bishop, Ex parte 
Langley, Ex parte Smith (W^), 13 Ch. D. 110, C. A.), or abroad {Be 
Maugham, a* Solicitor (1885), 2^T. L. B. 116, C. A.), as bis agent for a 
special puipose. A. country solicitor is the client” of his London 
agent withm the meaniog of a covenant not to transact business with 
any person who has been a client of the London agent {Beid v. Burrows, 
[1802] 2 Ch. 413). 

(d) Solley v. Wood (1862), 16 Beav. 370. Any two solicitors may make 
an a^eement as to charging or sharing costs on agency terms {Be Gedye 
(1867), 23 Beav. 347 ; Be Taylor (1864), A^eav. 166 ; Gordon v. Balzell 
(1862), 16 Beav. 351 ; Ward v. Lawson (1872), 8 Ch. App. 66 ; Foley v. % 
Smith (1851), 20 L. J. (CH.) 621); as to taxation in such a case, see 
Deere v. Boh^on (1849), 7 Hare, 283. A solicitor-trustee making any 
such agreement as regards the business of the trust must account to 
the trust estate for any profit which he may make (Burge v. Brutton 
(1843), 2 Haie, 373). 
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contract between them (e). The London agent is not, therefore, 
responsible to the client for negligence (/) or misconduct ( 9 ). Nor 
is the client responsible to the London agent for payment of costs 
due to the London agent (h). As against the client (i), the London 
agent has no lien for the general balance of his account with the 
country solicitor (A), though, as regards the costs of any particular 
transaction, he may have a lien over any moneys received or any 
documents coming into his hands in connexion therewith (Q. This 
lien cannot be enforced by means of a charging order (m ) ; and in 
any event does not extend beyond the rights of the country solicitor, 
and is only available against the client in so far as the country 
solicitor himself remains unpaid (n). If, therefore, the client has paid 
the country solicitor without notice of the London agent’s claim, 
the lien is extinguished ( 0 ) ; where, however, payment is made after 
notice, the London agent succeeds to the lien of the country 
solicitor as at the date of notice (p). The client has equally no 
right to claim taxation of the London agent's bill (q) ; nor is he 
entitled, where moneys are received on his behalf by the London 
agent in the ordinary course of business, to maintain an action 
against the London agent to enforce payment to himself (r). He 
may, however, in a proper case apply under the summary jurisdic- 
of the court for an order for payment against thei London agent 
as an officer of the court («), as, for instance, where the London 
agent had no authority either from the client or from the country 


(e) liohhi/ns v. Fennell (1847), 11 Q. B. 248 ; Cohb v. Becke (1846), 
6 Q. B. 930. Nor is there privity of contract between the London agent 
and any other agent, such as an auctioneer employed by the country 
solicitor (Eannaford v. Syms (1898), 79 L. T. 30). 

(/) Comi)aro Itohcrtson v. Fleming (1861), 4 Macq. 167, H. L. 

\g) Gray v. Kirby (1834), 2 Dowl. 601 ; Ex parte Jones /1833), 
2 Dow). 161. 

(/;) WalUr v. Holmes [IS60), 1 John. & U. 239 ; Farewells. Coker {1129)^ 
2 P. Wms. 460 ; Be Baker, a Solicitor (1907), 62 Sol. Jo. 173. As to the 
custom in the country by which a solicitor who employs another pledges 
his personal credit, see note (a), p. 836, ernte, 

(i) As to his lion against the country solicitor, see the text, infra. 

(k) Moody v. Spencer (\%22), 2 Dow. & Ry. (K. B.) 6; Peaifield v Barlow 
(1869), L. R. 8 Eq. 61 ; IValUr v. Holmes, supra. 

(0 Farewell v. Coker, supra; Bicas v. Siockley (1836), 7 C. & P 687 ; 

Ward V. Hepple (1808), 15 Ves. 297 ; Cockerel v. (1740), Barn. (CH.) 

264 ; Bray Y. nine (1818), 6 Price, 203 ; Tardrew v. Howell (1861), 3 Giff. 
381 ; Jeyes v. Jeyes (1876), 45 L. J, (CH.) 245. 

(m) Maofarlane v. Lister (1887), 37 Ch. D. 88, C. A. * 

In) Peaifield v. Barlow, supra; Moody v, Spencer, supra; compare 
Quarringion v. White (1837), 6 L. J. (c. p.) 253. 

( 0 ) Vyse V. Foster (1876), 10 Ch. App. 236 ; Waller v. Holmes, supra; 
Be Andrew (1861), 7 H. & N. 87 ; compare Cockayne v. Harrison (1873), 
L. Rt 16 Eq. 298. 

(p) Waller v. Holmes, supra. 

Iq) Wildbore v. Bryan, Ex parte Wildbore (1820), 8 Price, 677. 

(r) Gray v. Kirby, supra ; *Cobb v. Becke, supra; Bobbins v. Fennell, 
^suma; Be Knox, Ex parte Baker (1837), 1 Jur. 894. 

(«) See p. 838, ante. The London agent may be imprisoned under 
the Debtors Act, 1869 (32 &; 33 Viet. c. 62), s. 4 (3^, as a person noting in 
a fiduciary capacity, but not under ibid., s. 4 (4) (Litchfield v. Jones (1887), 
36 Ch. D. 530). 
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Bolioitor to receive the money (t), or where he wrongfully olums a 
lien (a). 

SxoT. 8 . — Relations between London Agetit and Country Solicitor. 

1370. The country Bolicitor stands to the London agent in the 
relation of principal (6). He is therefore responsible to his client 
for the London agent’s negligence (c) or misconduct {d). In 
accordance with the same principle, he is responsible to the London 
agent for his costs (e), and as against him the London agent has a 
general lien over any moneys and documents coming to bis hands 
in any particular transaction for all his costs and disbursements, 
whether incurred in the same or any other transaction ( f). The 
country solicitor, therefore, bears any loss which may arise from the 
client's failure to pay (g ) ; on the other hand, he is entitled to 
retain for his own benefit any collateral advantage accruing 
from the business undertaken, such as, for instance, interest paid 
on the amount of costs remaining unpaid (g). 

1371. Though special agreements are sometimes made, the usual 
terms upon which the London agent acts are that the country 
solicitor shall pay him all disbursements, including counsers fees 
(which in strictness ought to be provided belore the papers are laid 
before counsel), and half the profit charges, except in respect of 
letters and copies of documents, when rather more than the half 
is charged by the London agent to cover the cost of postage, 
stationery etc. (h). In cases where documents are prepared and 
copied in the country for use in London for any purpose for which 
it IS necessary for the London agent to qualify himself to bear any 
responsibility, it is customary and proper for him to charge a fee 
for perusal of the papers. 

The relation between the London agent and the country solicitor 
is not*the common relation of a solicitor to an ordinary client (i), 
and the country solicitor cannot therefore be charged with interest on 


(t) Rohhins v. Fennell (1847), 11 Q. B. 248. 

(a) Re Johnson, Ex parte Edwards^ (ISSl), 8 Q. B. D. 262, C. A.; see 
title Agency, Vol. I., p. 172. 

(b) See the cases cited infra. ^ 

( 0 ) Asquith v. Asquith, [1885] W. N. 31; Collins v. Qriffln (1734), 
Barnes, 37 ; Withers v. Parker (1860), 6 H. & 726, Ex. Ch. 

(d) Simmons v. Bose, Weeks v. Ward, Re Ward (1862), 31 Beav. 1 ; Be 
Newen, Odrruthers v. Ne^)en, [1903] 1 Ch. 812 ; Gray v. Kirby (1834), 2 
Dowl. 601 ; see also Prestwick v, Poley (1866), 18 C. B, (n. s.) 806. 

(6) WallerW. Eolmeq (1860), T John. & H. 239 ; Ward v. Lavbson (1890), 
43 Ch. D. 353, C. A.' A usage to this effect has been recognised by the 
courts; see title Custom and Usages, Vol. X., p. 284. Such costs should 
be included as Txart of his own bill, and not as oisbursementa {Be Pomeroy 
and Tanner, [1897] 1 Ch. 284). 

if) White V. Boyal Exchange Assurance (1822), 1 Bing. 20 ; Lawrence v. 
FUfcher (1879), 12 Ch. D. 858 ; Ex parte jSteeU (1809), 16 Yes. 161, 164 ; 
Be Jones and Roberts, [1905] 2 Ch. 219, G. A. ; Tardrew v. HoweU, Parry 
V. Howell (1861), 3 Gift. 381. * 

( 0 ) Ward V. Lawson (1890), 43 Ch. D. 353, C. A. 

(A) Ibid. Two-thirdA is not unusual. 

(t) Ward V. Eyre (1880), 16 Ch. D. 130, C. A., per Jambs, L.J,, at 
p. 136. 
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* disborsements in the same way as the lay client (A). The country 
solicitor, however, may tai his London agent’s bill (Q ; but he is 
not, for the purpose of enabling him to evade the provisions of the 
Solicitors Act, 1848 (m), with regard to the time within which be 
must take action (n), entitled to treat the agency bills as a running 
account (o). Only those bills which have been delivered within twelve 
months can be taxed in the absence of special ciroumstancea 
applying between the town and country solicitors^ Thus, the non- 
payment of counsel’s fees charged in the bill, where the country 
solicitor lias not provided the requisite funds, does not constitute a 
special circumstance for the purpose of entitling the client to taxa- 
tion where he would not otherwise be entitled (p), 

Sbct. 4. — RelationB between London Agent and Opjwsite Parties. 

1372. As regards the opposite parties to any litigation in which 
the London agent is employed, he has authority to bind both the 
country solicitor (a) and the client (h) in all matters connected with his 
employment. Thus, ho has authority to waive any irregularity in 
the proceedings (c), to consent to any order being made (d), or jfco 
compromise the action (e); and payment to him of the amount due 
is valid as against the client (/). All notices and •summonses in 
the action should be served upon him (g), except that he has no 
authority to receive notice of appeal from a county court (fe), even 
though the action was originally remitted from the High Court (t). 


(k) Ward v. Eyre (1880), 6 Ch. D. 130, C. A. Aa to intoreat on 
diaburaoments, seo p. 809, ante. 

{1) Jones V. liobetls (1837), 8 Sim. 397; Be Board, Toghill v. Orant 
(1840), 2 Boav. 261 ; Be Srmth (1841), 4 Boav. 309 ; Smith y. Dimes (1849), 
4 Kxch. 32, followed in Be Wilde, [1910] 1 Ch. 100; Be Ournot and 
Parkinson (1871), 40 L. J. (ch.) 608; compare Ward v. Lawson 11 ^ 2 ), 
8 Ch. App. 65; and flee Be Gedye (1867), 23 Beav. 347; Foley v. Smith 
(1851), 20 L. J. (CH.) 621. 

(m) 6 & 7 Viet. c. 73. 

(n) See pp. 784 et seq., ante. 

(o) Be ifelson, Son and Hastings Q885), 30 Ch. D. 1, C. A. 

(p) Hyid.; but seo Be Bomer ana Uaslam, [1803] 2 Q. B. 286, 0. A. 
Aa to taxation of part of a bill, see Storer <& Co. v. Johnson (1890), 
16 App. Cas. 203. 

(а) Withers v. Parker (1860), 6 H. & N. 726, Ex. Ch. 

(б) Griffiths v. Williams {11 Bl), 1 Term Rep. 710 ; Solley v. Wood (1862), 
10 Beav. 370. 

(c) Griffiths v. Williams, supra. 

Id) Withers v. Parker, supra. 

(e) Be Newen, OamMers v. Newen, [1903] 1 Ch. 812, following Withers 
V, Parker, supra. 

(f) Hanley v. Oassan (1847), 11 Jur. 1088. 

Ig) R. S. C., Ord. 4, rr. 1,3; Ord. 12, r. 10; Presiney Oolohester 
Corporation (1883), 24 Ch. D. 376, C. A. ; GriffHhs v. WilUams, sufra 
Service on the country solicitor is irregular (Petty v. Damiel (1886), 34 
Ch. D. 172). . * 

» (A) Powell V. Thomas, [1801] 1 Q. B. 07; followed in Jackson v. Margrett 

(1803), 68 L. T. 91. 

(i) Malley v. Shepley (1802), 6 R. 78 (where the London agent's 
name and address were indorsed on the writ, but the particulars lodged 
with the registrar gave the country solicitor's address as the address for 
service). 
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The London agent must act strictly as agent for the country’ 
solicitor ; he has no authority to institute proceedings as solicitor 
for the client (k ) ; nor has he any authority to proceed after his 
authority has ^en withdrawn by the country solicitor (1). Sitnilarly, 
the death of the country solicitor puts an end to his authority (m), 
except for formal purposes, such as signing judgment (n). 

1373. The London agent is not, as a general rule, liable to pay costs 
to the opposite party (a) ; he may, however, be made personally liable 
when he is guilty of misconduct, as, for instance, when he files a 
scandalous affidavit, even though drawn by the country solicitor (i). 


Part IX.— Discipline. 

Sect. 1. — Grounds for Striking Solicitor of the Rolls. 

1374. The court, in the exercise of its disciplinary jurisdiction (c), 
has power to strike a solicitor off the rolls upon various grounds 
specified by statute (cZ), and also upon the ground of misconduct («). 
In the latter case the court may, in lieu of striking the solicitor 
off the rolls, suspend him from practice (/). 

1375. The statutory grounds for striking a solicitor off the rolls 
are : — 

(1) That there is some defect in his articles, service, admission, 
or enrolment (7). In this case the application to strike the solicitor 
off the rolls must be made within twelve months fiom the time of 
his admission, unless such admission was procured by fraud (ft). 

(2) That he has wilfully and knowingly acted as agent in any 
action or suit in any court or matter in bankruptcy for any person 
not qualified to act as a solicitor, or has permitted or suffered his 
name*to be used by any unqualified person to enable him to under- 
take solicitor’s business for his own benefit, or has sent any 

(ft) Wray v. Kemp (1884), 26 Ch. D. 169; Be Scholes <9 Sons (1886). 
32 Ch. D. 245 ; Nuree v. Durnford (1^L9)> 13 Ch. D. 764 ; Be Savage (1880), 

16 Ch. D. 557 : Be Stmmerville (1885^ 31 Ch. D. 160, C. A. 

(l) Freeman v. Fairlie (1839), 8 L. J. (ch.) 44; Malina v. Oreenway 
(1847), 10 Bear. 564 ; compaTe Bicharde ▼. Scarborough Market Oo. (1853), 

17 Boav. 83. 

(m) Harris v. Niinn (1886), 21 L. J. 440. 

(n) Taunton v. Goforth (1826), 6 Dow. & Ry. (k. b.) 384 ; Davies v. Bower 
(1863), 7 L. T. 739. 

(a) Becke y. Caitell (18^1), 3 Man. & G. 480. 

(b) Be Booth, Ex parte Wake (1833), 3 Deao. & Ch. 246 ; compare Buthin 
Corporation v. Adams (1835), 7 Sim. 345. 

(c) As tq attachment, see pp. 828 et seq., ante. As to removing a 
solicitor's name from the rolls at his own request, see p. 720, ante, 

(d) See the text, infra, 

(a) See p. 849, post. 

if) See p. 851, post. In loss serious bqses the court may think it 
sumoient punishment to order the solicitor to pay the costs of the pro- ^ 
ceedings; see Be a Solicitor, Ex parte Law Society (1913), 29 T. L. R. 354 ; 
Be a Solicitor, Ex parte Law 8o<Aety (1910), 65 Sol. Jo. 49. 

(g) Solicitors Act, 1843 (6 & 7 vict. c. 73), s. 37 ; see Be Myres (1846), 

8 Q. B. 615. 

(h) Solicitors Act, 1843 (6 7 Viet. c. 73), s. 29. 
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proc^ to such unqualified jrarson for the like purpose (i). Where 
a solicitor permits an unqualified person to use his name contrary 
to this provision, the court has no discretion to infiict a less 
punishment on the solicitor than that of striking him off the 
rolls (A). • 

(8) That he has been guilty of a corrupt practice in connexion 
with an election, whether parliamentary (1) or municipal (m). 

1376. Apart from statute, a solicitor may be struck off the rolls 
on the following grounds, namely : — 

(1) That he has been convicted of a criminal offence. It is not 
neces^iy that the offence should be of a pecuniary character or 
that it should have been committed by him in his practice as a 
solicitor, provided that the offence is of such a character as to make 
it expedient for the protection of*the public and the profession 
that he should be suspended from practice or struck off the 
rolls (n). Thus, he may be struck on the rolls where he has 
been convicted of feloniously shooting with intent to murder (o), 
or of allowing houses belonging to him to be used as brothels (p). 
Where the solicitor is to the satisfaction of the court proved guilty of 
misconduct of a criminal nature (gi), he may be struck off the rolls, 
although no criminal charge has been brought agajpst him (r); 
if he has been tried and convicted, the same result will follow, 
although his conviction has been quashed on technical grounds («). 
On the other hand, a verdict against the solicitor in civil proceedings 
for libel is not in itself sufficient (0- 

Where an application has been made to the statutory committee 
of the Law Society, and the same matter of complaint is being 
inquired into before magistrates, it is proper that the application 
to the court to deal wdth the findings of the committee should 
stand over until the magisterial inquiry has been concluded, and 
an order to this effect will be made on the solicitor giving an 


(i) Solicitors Act, 1843 (6 & 7 Viot. c. 73), s. 32. As to what amounts 
to a breach of this provision, see p. 855, post. 

(k) Be Burton and Blinkhom^ [1903] 2 K. B. 300 ; Be Kelly, [1895] 
1 Q. B. 180, not following Re Lamb (1889), 23 Q. B. D. 477, C. A. ; Be 
Two Solicitors and an Unqualified Person, Ex parte Incorporated Law Society 
(1909), 63 Sol. Jo. 342. (5. A, 

(l) Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Viot. 
c. 61), 8. 38 (7) ; see title Elections, Vol. XII., p. 485. 

' ,(m) Municipal Elections (Corrupt and Illegal Practices) Act, 1884 
(47 & 48 Viet. 0 . 70), s. 23 ; see title Elections, Vol. XIL, p. 625. 

(n) Be a Solicitor, Ex parte the Law Society (1911), 65 Sol. Jo. 670 ; 
and see Be EUl (1868), L. R. 3 Q. B. 543; B. v. Southerton (1806), 6 East, 
126, 143; Be King (1846), 8 Q. B. 129; Be Hall (1867), 4 W. R. 686; Be 
Weare, [1893] 2 Q. B. 439, C. A. If the solicitor has alxwdy been 
suspended, be is not struck off the rolls on his subsequent conviclaon 
for the same offence (Be a Solicitor, Ex parte Incorporated Law Society 
(1889), 37 W. R. 698, C. A.). 

(o) Be Cooper (1898), 67 L. J ‘(Q. B.) 276. 

ip) Be Weare, supra. 

(g) Be (1838), 3 Ney. & P. (q. n.) 389. 

(r) Stephens v. Hill (1842), 10 M. dc W. 28. 

(s) Be Oarhett (1856), 18 C. B. 403 ; compare Be King, supra, 

(t) Ex parte — (1833), 2 Dowl. 110. 


Shot. 1. 

Grounds for 
Striking 
Solicitor off 
the Rolls, 

(3) Corrupt 
practices. 

Other 
grounds : 

(1) Convic- 
tion of 
crime. 



880 


SOLIOITOBS. 


Shot. 1. 
Otonnds for 
Strikiiur 
Solicitor off 
the Rolls. 

(2) Profes- 
sional mis- 
conduct. 


undertaking in writing not to practiee until the committee's report 
has been dealt with by the court {u). 

(2) That he has been guilty of professional misconduct (v). For 
this purpose it is not sumcient to show that the solicitor’s conduct 
was such as to support an action for want of skill ; his conduct must 
be judged by the rules and standard of his profession, and it must 
be shown that he has done something which would be reasonably 
regarded as disgraceful or dishonourable by solicitors of good repute 
and competency Thus, he is guilty of professional misconduct 
if he wilfully misleads the court in the course of ^ th^ conduct 
of a case(a 7 ); if he falsely represents that an injunction has 
been granted (y) ; if he knowingly takes a multitude of wrong 
or unnecessary steps for the purpose of running up costs or making 
costs in the knowledge that the opposite party would have to pay 
them (js ) ; if he deals improperly with a fund in court by enabling 
the same to be paid out to a person not entitled (a) ; if he is 
guilty of a fraudulent breach of trust (b ) ; if he betrays the con- 
fidence of his client (c) ; if he institutes criminal proceedings 
for the purpose of extorting money (d); if he assists a criminal 
to escape out of the country with the view of enabling him to avoid 
arrest, and thus defeat the ends of justice (e) ; if he systematically 
solicits debt-Collecting business through the agency of a company 
which he has promoted, and which he finances and controls with 
that object, without disclosing his connexion with the company (/). 


{m) Be a Solicitor, Ex parte Law Society (1007), 51 Sol. Jo. 21%; see 
title Courts, Vol. IX., pp. 75 et seq., 80, note {x). 

(v) The court will not strike a solicitor oil the roll on account of an 
irregularity in the service of his clerkship and misconduct prior to his 

admisBion {Be Page (1823), 1 Bing. 160 ; Be (1831), 2 B. & Ad. 766). 

(ii?) Be a Soliciior, Ex parte Law Society, [1012] 1 K. B. 302, applying 
AUmeon v. General Cotmcil of ^Medical Education and Registration, [1894] 

1 Q. B. 760, 763, C. A.; Be a Soliciior, Ex parte Law Society (1013), 29 
T. L. B. 354, following Be a Solicitor, Ex parte Law Society, [1912 

1 E. B. 302; compare amith v. Matham (1824), 4 Dow. & Ry. (k. b.) 
788). 

(a?) Be Hill (1868), L. R. 3 Q.B. 543; Stephens v.Hill{lSi2), lOM.&W. 
28; Be Cooke, a Solicitor (1889), 35 Sol. Jo. 897, C. A. Merely actfhg 

without authority isnot sufficient {Be , an Attorney (1853), 2 W. Ra68). 

(^) Kimpion v. Eve (1813), 2 Yes. 349, 362. 

(s) Be Cooke, a Solicitor, supr^k^ per Lord Esher, M.R. 

la) Be ColUns, Wheatley v, Bastow (1865), 7 Do G. M. & G. 658, C. A. 

(5) Be Chandler (1856), 22 Beav. 253 j Thompson v. FiiMh (1856), 8 De 
G. M. & G. 600, C. A. ; Be HaU, Dollamd v. Johnson (1850), 2 Jur. (n.^.>. 
633 ; Thorndike v. Bunt, Broutne v. Butter (1850), 5 Jur. (n. s.) 879 ; Be a 
Solieitor (B.), Ex parte Law Society (1011), 28 T. L. B. 59; and ooiUFRre 

Be (1846), 10 Jur. 198; but see Goodwin v. Ooenell, J^x party Bill 

(1846), ID Jur. 422, where the solicitor replaced the fund in obedience to 
the order of the court. 

(oj Cholmondeley {Earl) v. Clmton {Lord) (1816), 19 Yes. 261. 

* {a) Be a. Solicitor (1S02)> 27 L. J. 121 ; Be , an Attorney (1858), 

2 W. B. 58 ; but see Ex parte W arrenf^^^b), 1 Har. & W, 118 ; Smith v. 
GilUtt (1835), 3Dowl. 364 (both oases of civil proceedings). 

{e) Be VaHmee (1880), 24 L. J. 638; compare B. v. Vaughan (1743),*^! 
Wils. 22. . 

(/) Be a Solicitor, E^ parte Law Society, [1912] 1 E. B. 802 (where the . 
solicitor was suspended for twelve mouths) ; Be a SoUcUor, Ex parte Law 
Society (1918b 20 T. L. B. 354 (where the solicitor, having become aware 
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If he enters into any arrangement or understanding with Bolidton 
representing interests adverse to those of his olient, whereby they 
ate to share profits, whether under the name of '‘agenoy” or 
otherwise, and does not disclose the arrangement or understonding 
to the olient 0;) ; or if he carries on business in association with an 
unqualified person (h). * 

(3) That he has been guilty of conduct showing him to be unfit to 
be a solicitor (t). Thus, a solicitor who carries on the business of 
a bookmaker and distributes circulars which may get into the 
bands of infants and married women and induce them to enter 
into betting transactions with him, may be struck off the’ rolls, 
in spite of the fact that he has ceased to practise as a solicitor and 
has not taken out a certificate for several years (k). 

1377. The court may, instead of striking the solicitor off the rolls, 
order him to be suspended from {fiactice for a period stated in the 
order (1). Thus, a solicitor has been suspended from practice for 
using the name of a trustee in bankruptcy, without having obtained 
his consent, for the purpose of claiming specific performance of an 
agreement in which the trustee bad an interest (m ) ; for receiving 
money due upon a mortgage without informing his client, and con- 
tinuing to pay him interest (n) ; for improperly indorsing a summons 
as if it had been attended before the judge (o) ; fot deliberately 
allowing his client to make an affidavit setting forth a false date or 
other false statement of fact (p) ; for borrowing money on inadequate 
or no security from a young and inexperienced client, who has not 
been ^separately advised (q) ; for failing to pay counsel’s fees when 
he has been provided with money specifically for the purpose (r). 

1378. It is not necessarily misconduct justifying suspension for a 
, solicitor to give a misleading or incorrect address in this country 
of a foreigner resident abroad for the purpose of evading an (jrder 
for security for costs ; but the court may order him to indemnify 

that his conduct was unprofossionab at once severed his connexion with 
the comiiany, and was ordered to pay the costs), 

{g) Be Four Solicitors, Ex parte Ino^gtporaied Law Society, [1001] 1 K. B." 
187. 

(ft) See pp. 855, 866, post 
f (t) But see Be (1843), 12 L. J. (Q. b.) 331. 

(fc^ Be a^olicitor. Ex parte Incorporated Law Society (1005), 22 T. L. B, 
127. 

(I) Su^ension from practice by a colonial court is not per ae a suiiicieut 
treason (Be a Solicitor, Ex parte Incorporated Law Society, [1898] 1 Q. B. 
331, refusing to follow Be CoUina (1850), 18 C. B. 272) i on this subject 
see, generally, title Barristers, Vol. IT., p. 373, note (t). 

(f»t) Be Qwy^ Ex parte Incorporated Law Society (1800), 20 L. T. 730. 

(n) Be Blake (1800), 3 £. & E. 34. ^ 

(o) Be De Medina (1862), 10 W. R. 627. ^ 

(p) Be Gray, supra; Be Ba/oies (W, B.) (1898), 14 T. L. B. 332, C. A. ; 

see Be $tewart (1868), L. B. 2 P. 0. 88 ; and compare Be Mant (1861), 6 
L. T. 254. , • 

^ (g) Be a SoUcUor, Ex parte Incorporated Law Soeietyf [1894] 1 Q. B. 
254. 

(f) Be Famum (1883), 18 L. J. 352 ; Be a SoUeftor, Ex parte Incorporated 
Law Society (180^, 10 B. 576; compare Be a Soliciior, Ex parte Law 
Society (1010), 56 1^1. Jo. 49, where the solicitor was ordered to pay coirts. 
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the person damnified and to pay the costs of the proceedings (s) ; 
nor is it necessarily misconduct that a solicitor has been guilty of 
delay in paying over money collected by him on his client’s behalf, 
if there is no finding that he intended to misappropriate it (t), 
oven although it may ultimately be lost owing to the solicitor’s 
bankruptcy (u). * 

1879. The line between cases in which the court does and those 
in which it does not interfere is a very fine one, and every case must 
depend upon its own circumstances (v). Where the remedy against 
the solicitor is by attachment under its summary jurisdiction, the 
court does not as a rule interfere by suspending or striking the 
solicitor oif the rolls 

Sect. 2. — Procedure, 

1380. The preliminary inquiry in cases where complaints are 
made by persons against solicitors for improper conduct in their 
dealings as such is made by a committee of the Law Society, con- 
sisting of not less than three and not more than seven members of 
that society, nominated by the Master of the Bolls (a:). 

1381. When it is sought to strike a solicitor off the rolls or to 
require him to answer allegations in an affidavit an application must 
be sent in writing by the person complaining to the Law Society as 
registrar of solicitors, together with an affidavit setting forth fully 
the matters of which he complains (y). The matter then comes 
before the committee for its consideration, and if the committee 
thinks the affidavit makes out a primd facie case (z), a copy Of the 
application and the affidavit must be sent by the Law Society 
to the solicitor, together with a notice fixing a date for the hearing 
of the complaint (a). The notice of the date of hearing (which 
must be sent also to the applicant) must require both parties 
to furnish to the Law Society and to each other a list of the 
documents which each of them intends to use : such list must be 

(8) Be a Solicitor (1880), 5 T. L. K. 339. 

{t) Be a SoliciiOT (1896), 11 T. R. 169, per Wlixs, J. ; Outlfortl v. 
Sima (1863), 13 C. B. 370. Where the misappropriation is fraudulert, 
it is not a defence that the solicitor has subsequently repaid the money 
{Be U,, an Attorney (1875), 31 L. T. 730 ; Be Martin (1843), C Beav. 337 ; 
Be , an Attorney (1863), 9 L.4\ 299). ^ 

(w) Be Sparks (1864), 17,C. B. (N. s.) 727. 

(v) See in particular Goodwin v. Oosnell, Ex parte Hill (1846), 10 Jur. 
422 ; Be WhiUhead (1886), 28 Ch.I). 614, C. A. ; Be Davies {W. B.) (1898), 
14 T. L. R» 332, C. A«; Be a Solioiior, Ex parte Law Sooiety (1910), 66 Sol. 
Jo. 49; Be Stewart (1868), L. R. 2 P. C. 88. 

(w) Ex parte Townley (1834), 3 Dowl. 39 ; Ex parte Grant (1835), 3 Dowl. 
320. 

(ic) SoucitOTS Act, 1888 (61 A 52 Viet. c. 66), s. 12. This committee is 
frequently refened to as the Statutory Committee. 

‘ (y) Rules of 1889, Part I., r. 1 (Stat. R. & 0. Rev., Vol. XL, Solicitor, 
England, p. 9). The contents of tin# p^davit and of the application 
which it IS made to support are privileged {Lilley v. Boney (1892), qjL 
L, J. (Q. B.) 727). 

(jb) As to the discretion of the committee, see p. 863, post 

(a) Rules of 1889, Part I., r. 2 (Stat. R. Sz 0. Rev., Vol. XL, Solicitor. 
England, p. 9). 
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furmshed by the applicant at least fourteen days before the date a 

fixed for the hearing, and by the solicitor within seven days after he Prooedure. 
has recei^^ed the applicant’s list (A), On receipt of this notice each 
party may inspect the other’s documents, and on giving three days’ 
notice may take copies at his own expeifte (c). 

1382; The right to apply to the committee of the Law Society is who may 
not limited to person^ggrieved ; application may be made by any 
person who alleges frots showing misconduct on the part of the 
solicitor, and is willing to make an affidavit as to them (d). 

The application may also be made at the solicitor’s own instance. Application 
in which case the committee may require him to give notice, by 
advertisement or otherwise, that he has made such application and 
of the date of the hearing (e). Such an application is made either 
because threats have been uttereif to the solicitor ‘about specific 
matters of conduct which he is anxious to have cleared up by a 
committee consisting of experts in his own profession or because he 
desires to be called to the Bar or to adopt some other profession 
with which his status of a solicitor is inconsistent. In this latter 
event the application must also be supported by an affidavit of the 
applicant and must be accompanied by letters in support, written 
by two practising solicitors to whom he is personally known (/). 

1383. At the hearing (which takes place at the Law Society’s He»riiig. 
Hall, Chancery Lane, London), either party may appear in person 
or by counsel or solicitor. The committee may, if it thinks fit, 
appoint and pay a solicitor to represent it in preparing the case for 
hearing, the funds being provided by the Society (ff)* The absence 
of either party will not prevent the committee from proceeding 
with the matter if it thinks it attributable to negligence or to an 
intention to avoid or delay proceedings (k). In the event of the 
committee so proceeding it may take evidence of any fact by affidavit, 
including the affidavit in which the qomplaint was made (i). 

The hearing is conducted in all respects like the trial of an Witneam 
action, the chairman swearing the witnesses, who are examined and 
cross-examined in the usual manner (A;), and the same rules as to 
admissibility of evidence apply. Where either party desires to 
compel the attendance of a witness application must be made to 
the committee, which may, if it thinks fit, authorise the party 


(b) Buies of 1889, Part I., r. 3 (Stat. B. & 0. Bev., Vol. XI., Solicitor, 
England, p. 10). The committee has power to dispense with strict com- 
pliance with the rules as to notices, services, time etc., and service may be 
made by registered letter, proof of the proper address being upon it and 
of due posting being sufficient. For suitable forms, see ibM.,^i||shedule ; 
these should be followed as far as practicable (ibid.. Part YL, tr. 1 — 3 ; 
see title Coubts, Vol. IX., p. 55, note (9) ). 

(0} BuJes of 1889, Part I., r. 4.^ 

(d) Be a Solicitor (1890), 25 B. D. 17, C. A. 
tt (e) Rules of 1889, Part L, r. 6. 

(/) Instructions issued by the Law Society, 20th May, 1909. 

(g) Rules of 1889, Part 1., r. 5; see title Barbistbrs, Vol. II., p, 375. 
{%) Buies of 1889, Part 1., r. 5. 

U) Ibid., r. 6a. 

(*) Ibid., r. 7. 
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Saof. s. applying to apply to a judge m uhaubers for leavo to iMua the 
fraoedore. ueceseary BUbpoenas ; it this leave is granted, then the aatooetitti 
are, upoti production of the order, issued at the Central Office (1). 
The notes of the public etamination of a solicitor urho has been 
adjudicated bankrupt may Ife used against him at the hearing before 
the committee (m). 

Report of 1384. If the application is made by a complainant, the committee 
committee, after the hearing makes its report, which must be signed by the 
chairman and filed at the Central Office ; but if it is made by the 
solicitor, the report is made to the Master of the Rolls and filed with 
the Law Society or as the Master of the Rolls may direct (n). If 
the report is adverse it is set down for hearing by a Divisional 
Court (o), when the Law Society must forthwith give notice of the 
date fixed to the applicant and* the solicitor (p) ; and if the court 
imposes any punishment upon the solicitor, it is the doty of the 
Law Society to make such entry or alteration in the roll as may be 
necessary ( 9 ). 

Report not 1385. If the committee, after having heard the matter, comes to 
Mndition of the conclusion that no case requiring an answer has been made out, 
proofings. bound to report the matter to the court at all ; and a 

mandamus will not lie to compel it to do so (r). The applicant, 
however, is not barred by conclusions of the committee ; he may 
himself bring the matter before the court direct (s). 

An adverse report by the committee is not a condition precedent 
to the jurisdiction of the court (£); and although great deference 
will be paid to the report of the committee, the court is not 

{ precluded from acting by reason of the fact that the committee 
las found in favour of the solicitor (t^). On the application of a 
dissatisfied applicant, the court goes into the facts as disclosed in 
the report, and if satisfied that there has been misconduct, in spite 
of the committee’s report, punishes the solicitor (a). 

(Z) Kules of 1889, Part I., r. 7 a (Stat» B. & 0. Bev., Vol. XL, Solicitor, 
England, p. 10) ; eee also title Baiwsters, Vol. II., p. 376, note (n), 

(m) Ee a Solicitor (1890), 25 Q. D. D. 17, A. 

(n) Buies of 1889, Part I., r. 8. ^ 

(o) Be Martin (1876), 24 W. R.Jll. The application to the court must 
be mode by counsel ; see title BiStniSTsas, Vol. IL, p. 373, nSte (i). 

{p^ Buies of 1889, Part I., r. 10. An affidavit by the solicitor is 
admissible when the report comes before the court {Be Wilson, a SoHdtor 
(1889), 6 '1\ L. R. 654). 

iq) Bum of 1889, Patt 1., t. IL The solloitdt may, in addition to any 
other punishment; be ordered to pay the costs of proceedings, and an 
action lies on the order of the court {Godfrey v, George, [1896J 1 Q. B. 48, 
C« A. (whiSTe an unsuccessful application had already b^ maide to attach 
the solicitor) ). 

(r) B. V. IncoTporated Law Sooiot/g, [1806] 2 Q. B. 456; Ex parte 
Whit field and the Incorporated Law Soowfiy (1892), 67 L. T. 866* 

{a) Solicitors Act, 1888 (61 ds 62 VicL *o. 65), s. 13 ; B. ▼. Incotportited 
Law Society, supra ; see also Be Weare, [1808] 2 Q. B. 430, 0. A., whercet 
was held that ike applicant could go to the court although no application 
hod been made to tnC cemmittee. 

(t) Be Weare, supra, 

(«) Be Davies {W. B.) (1808), 14 T. L. B. 332, C* A* 

(a) Ibid. 
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ijm. Where the solicitor has be«i exonerated by the oommittee^ ^ 

he is entitled to apply to the court for the purpose of getting an Fiooedme. 
order for payment of his costs within three months after the rate 
of report (6). This application maybe made by summons to a judge 
in ohamber6 (e). * 

Sect. 8. — Appecd. 

1387. As the court in making an order striking a solicitor off Soiicitor’a 
the rolls for misconduct does so in the exercise of its disciplinary 
powers over its own officers and not in the exercise of its criminal ' 
jurisdiction, an appeal lies from such order to tlie Court of Appeal (d). 

The solicitor appealing may be required to give security for costs 
if it is proved that he is insolvent; but if the order appealed 
against is limited to striking him off the rolls, it is ^probable that 
the court would look upon it as sd serious a matter, affecting the 
whole of the solicitor's after life, that it would be slow to prevent 
him from bringing it to a bearing on account of want of means. 

Where, however, there are other matters included in the order 
appealed against, and the solicitor does not make an affidavit 
stating that he has means, the court may make the order (e). 

1388. From the decision of the committee that a pHmd facie case Hoiir tar 
has not been made out there is, strictly speaking, no appeal. The coiDpiamnni 
proper course is for the complainant to bring the facts which were by “***’*“ ’ 
him laid before the committee, by way of substantive motion, before 

the Divisional Court, and to ask such court to come to a different 
conclusion, which the court has full power to do (/). When once 
there has been a heauring before the Divisional Court, there is 
an appeal as of right by either party to the Court of Appeal (p). 


Part X. — Unqualified Persons. 

1389> No person is entitled to act as a solicitor or in the capacity piohibUion 
of a solicitor to conduct any proceedings in the name of any other ap^ainst 
person in any court of civil or criminal jurisdiction in England 
and Wales unless he is admitted and enrolled as a solicitor and his 
name is upon the roll at the time of so acting (a). Any unqualified 


(6) £e LiUey, 11892] 1 Q. B. 760, C. A. ; JRe NeaU, Ex parte Nede (1803), 
10 T. L. B. li 

(c) R. S C., Old. 62. r. 24. 

(d) Re HarAwick (1883), 12 Q. B. D. 148, C. A . ; Be Eede (1890), 26 
Q B 228, C. A. 

(«) Be Strong (1885), 31 Ch. D. 273 ; and deo Hood Barrs r. Heriot, [1606] 
2 Q. B 375, C. A. (appeal from an order for attachment). 

(/) V. Ineorporaied Law SooktVt [1896] 1 Q. B. 327, C. A., per Lord 
EsheE, M.B., at p. 329 ; aee al^o jxe Crowdy, Ex parte Incorporated Law 
&>ei€ty (1895), 11 T. L. B. 406; Be Da/viea (W. B.) (1898), 14 T. L. B. 
161 ; B. V. ineorporaUd Law Sooiety, [1866] 1 Q. B. 327, C. A. ; and see 
p. 854, ante. 

(o) Be Hardwiokf supra (a decision as to the solicitor's right to appeal, 
whioh for the reasons must apply also to the applicant). 

(u) Solicitors Act, 1848 (6 & 7 Vict. o. 73), s. 2 ; see also title Praotioe 
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?ABT X. person who acts as a solicitor is inoapable of recavering any^fee for 
Unqualified his services (h). In addition he ia guilty of a contempt of court, 
Persons, and is liable to a fine of £50 at the suit of the Law Society (c) ; he 
may also be indicted for a misdemeanour (d) or prosecuted sum- 
marily (e). Moreover, a selicitor who wilfully and knowingly acts 
as agent for an unqualified person in any legal proceedings, or allows 
his name to be used in connexion with legd proceedings by an 
unqualified person, is liable to bo struck off the rolls (/) ; and the 
unqualified person is liable to be committed to prison for a term 
not exceeding one year (< 7 ) , * 

What ac^n 1390. It is immaterial whether the unqualified person acts in his 
prohibited. name or in the name of another, provided that he is acting on 

his own behalf and for his own profit (h). Thus, an agreement 
between a solicitor and a debt *collector (i) or an accountant (A:) to 
divide the costs recovered from debtors through the medium of 
legal proceedings is contrary to law, and.renders both parties liable 

AND FaocG:DLiiE, Vol. XXIII., p. 125, note (p). As to the right of an 
informant or complainant to examine and cioBS-examine witnesses, 
though not a solicitor, soe title Magistrates, VoL XIX., p. 696, note (p) ; 
Abercrombie y. (1881), 8 Q. B. I). 187; Be Hall {an TJnmalified 

Person), Bx pKrte Incorporated Law Society (1893), 69 L. T. 385 ; Symonds 
V. Incorporated Law Society (1884), 49 J. P. 212 ; Incorporated Law 
Society v. Bedford (1886), 49 J. P. 216. 

(6) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 26 ; Solicitors Act, 1860 
(23 &i 24 Viet. c. 127), s. 26 ; Attorneys and Solicitors Act, 1874(37 6c 38 
Viet. o. 08), 8. 12; Stamp Act, 1891 (54 & 65 Viet. c. 39), a. 43 (1) ; 
Verlander v. EddoUs (1881), 51 L. J. (Q. b.) 55. An unqualified person 
whose name appears on the record as solicitor is amenable to the summary 
jurisdiction 01 the court under B. S. C., Ord. 62, r. 25 (see p. 838, ante), 
and may be required to bring into court money received by him in that 
capacity {Be llulm a?i4 Lewia^ [1892] 2 Q. B. 261); but ho is not so 
amotiable where he merely purports to act on behalf of the duly qualified 
solicitor on the record {Be Hurst and Middleton, Ltd,, Middleton v. The 
Oo., [1012] 2 Ch. 520, C. A., distinguishing Be Hulm and Lewis, supra) ; 
Bee p. 838, ante. 

(c) Solicitors Act, I860 (23 & 24 Viet. c. 127), s. 26. He is not entitled 
to be treated as a first-class misdemeanant (Osborne v. Mihnan (1887), 18 
Q. B. D. 471, C. A. ; see title Contempt of Court, Attachment, and 
Committal, Vol. VII., p. 294). 

(d) B. y. Buchanan (1846), 8 Q. B. 883 (a decision under the Solicitors 
Act, 1843 (6 & 7 Viot. c. 73), ss. 85, 36, which were repealed by the Statute 
Law Revision Act, 1874 (No. 2) (37 & 38 Viet. 0. 96), but which are 
practically to the same ^ect as the Solioitors Act, 1860 (23 & 24 Viot. 
c. 127), s. 26, referred to in notes (h), (0), supra). 

(0) Attorneys and Solicitors Act, 1874 (37 & 38 Viet. e. 68), s. 12. 
Penalty, not exceeding £10 {ibid.). 

(/) Pa 2>., a SoUoUoT, Ex parte Law Society (1911). 27 T. L. B. 535; 
and see Harper v. Eyjolfsson, [1914] W. N. 23; see pp. 848, 840, ante. 

(9) Solicitors Act, 1843 (6 6 e 7 Viot. c. 73), s. 32; see Osborne v. JIf thnon, 
supra. ^ 

' (ft) Be Simmons (1885), 15 Q. B. D. 348 ; Be Jackson and Wood (1823), 
1 B. 6s C. 270; Scott v. MiUer (18599, John. 220, 328; Be WaHs {an 
Unqualified Person), Davies v. Dames (1013), 57 Sol. Jo. 634 ; see 
CONTEBCPT OF COURT, ATTACHMENT, AND COMMITTAL, Vol. VII., p. 294. 

(1) Be a Solicitor, Ex parte Incorporated Law Society (1890), 63 L. T. 
350 ; Be a Solicitor, Ex parte Law Society, [10121 1 E. B. 802 ; followed in 
Be a SoHeUof, Ex parte Law Soeiety (1913h 29 T. L. R. 354. 

(ft) Be a S^ioitorand Be Simmons (1886), 21 L. J. N. C. 462. 
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to pnQuibmeQt(Q. On (he other hand, a solicitor is permitted to PastX. 
employ outside assistance for the purpose of getting work done for Unuttaffiled 
which he is responsible throughout, and which would, in the Penrass, 
ordinary course, be done by bis derks or servants (m). Thus, there 
is no breach of the law where law stationers act tor solicitors in 
connexion with the carrying in of papers for obtaining probate of 
wills or the passing of residuary succession legacy or estate duty 
accounts at Somerset House (n), or where process servers, employed 
by solicitors to effect service of writs, settle affidavits of persons 
in their own employment, whether of personal service or of failure 
to effect service for the purpose of enabling the solicitors to obtain t 
an order for substituted service (o). 

The prohibition against unqualified persons acting as solicitors ConTejanciag 
applies to the taking of instructions for or preparation of papers fatten, 
on which to found or oppose a ’'grant of probate* or letters of 
administration (p), and to conveyancing matters (q). 


Part XI. — Commissioners for Oaths. 

t 

1391. The Lord Chancellor may appoint practising solicitors and Appointment 
other fit and proper persons commissioners to administer oaths, 
including affirmations and declarations (r). A commissioner may by 
virtue of his commission take any affidavit for the purpose of being 
used in any court in England; but he is forbidden to administer an 
oath in any proceeding in which he is acting as solicitor or as clerk 
to any such solicitor or in any matter in which he is interested («). 

Officers of the court performing duties in relation to the court and omdais. 


(l) But a solicitor may agree with his employer to be paid by salary and 
to pay over to his employer any surplus which ho may receive above and 
beyond his salary {Oatloway v. LoTt4on Oorvoraiion (1867), L. R. 4 £q. 90). 

(m) Lavo Society v. WaterJow, Same v. Sicinner (1883). 8 App. Cas. 407, 
per Lord Sblbobne, L.C., at p. 411 ; Ite Louis, Ex parte Incorporated 
Law Soci^y, [1891] 1 Q. B. 649, per Matukw, J., at p. 651. 

(n) Law Society v. Waierlow, Same v. Skinner, supra, 

(o) Be Louis, tlx parte Incorporated Law Society, supra, 

ip) Legal Practinonera Act, 1877 (40 & 41 Vicb. c. 62), s. 2. Ibid., 
B. 3, defines qualified praotitioner as any serjeant-at-law, barrister- 
at-law, certificated solicitor, proctor, notary public, certificated oou- 
veyanoer, special pleader, or draughtsman in equity. The only three of 
these remaining are barristers (who are precluded by etiquette from acting 
direoth solicitors, and notaries. 

(q) Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 44 : Land Transfer Act, 
1897 (60 & 61 Viet. o. 65), s. 10. 

(r) Commissioners for Oaths Act, 1889 (52 & 53 Viet. o. 10), ss. 1, 11 As 
to oa^ under the Merchant Shipping Acts, 1854—1889, the Customs 
Consolidation Act, 1876, the Patients Acts, 1883—1888, and the Pawn- 
brokers Act, 1872, and Acts amending the same, see Commissioners for 
<6athfl Act, 1891 (54 6c 55 Viet. c. 60), s. 1. 

(s) Commisalonera for Oaths Act, 1889 (62 Se 53 Viet. c. 10), s. 1 (2), (3) ; 
and see Nortkamherland (Duke) v. Todd (1878), 7 Gh. D. 777, 780; Boss v. 
Shearman (1820), 2 Coop, temp, Cott. 162; Be Bagley, [1911] 1 K. B. 317 
0. A. 
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Past XT. authorised by the judge may administer oaths wd take affidavits 
Commls* required tor any purpose connected with their duties (t). 
slonersfor Every British ambassador, envoy, minister, charge d'affaires, 
aaths. and secretary of embassy or legation exercising his functions 
Ambusaclora ^ foreign country, and every British consul-general, cons^, 
etc. vice-consul, acting consul, pro-consul and consular agent exercis- 

ing his functions, in any foreign place may administer oaths 
and do notarial acts as effectually as though they were done by a 
duly qualified person in the United Kingdom, and any document so 
sworn or attested is receivable in evidence without proof ef his seal 
or signature or of his official character (a). 

Solicitors. 1392. In London and other large towns the practice is to grant 
commissions only to solicitors who have been in continuous practice 
for six years.' This rule (which is not a rule of law, but one of 
practice in the Lord Chancellor’s office) is in special cases relaxed 
in country districts where there is a real need for the services of a 
commissioner. 

Procedure The procedure to obtain the commission is as follows : — The 
to obtain applicant leaves at the office of the Law Society, Chancery Lane, 

commi-sflion. London, a petition for his appointment setting forth where and 

how long he has been engaged in active practice ; this must be 
accompanied by a certificate of fitness signed by two practising 
barristers, two solicitors, and six householders or persons paying 
rent of offices. These papers, together with a notice to the registrar 
of intention to apply, must bo left with the Law Society for at least 
three weeks, and the applicant must state the date of his first 
practising certificate. The petition when granted must be stamped 
with a £5 stamp and signed by the Lord Chancellor. The commis- 
sion, before being acted upon, must again be left with the Law 
Society for registration and a fee of 1«. paid (b). The modern form 
of commission provides for its being exercised so long only as the 
commissioner practises as a solicitor. Where, however (as was the 
case before the Judicature Act, 1678 (c) ), this limitation is absent 
from the commission, the holder of it can continue to exercise his 
powers under it, notwithstanding that he may have been struck off 
the rolls, until it is revoked by the Lord Chancellor (J). 

(<) Commissioners for Oaths Act, 1889 (52 & 53 Viet. o. 10), s. 2 ; and 
see B. S. C., Ord. 38, r. 16' 

(a) Commissioners for Oaths Act, 1889 (52 & 53 Viet. 10), s. 6. 

(b) Solicitors Act, 1860 (23.& 24 Viet. o. 127), s. 30. 

(c) 36 & 37 Viot.-c. 66. 

(d) Ward v. Gamgee (1891), 7 T. L. B. 752. Persons holding oommis- 
•ions to administer oatns iu common law granted to them pnor to the 
Ist November, 1875, are by the words of their commissions entitled **to 
have, enjoy, and exercise the said office of otir commissioner so long as it 
shall please us.’* By virtue of the Commissioners for Oaths Act, 1889 
(52 & 53 Viet. c. 10), s. 12 (b), the original powers conferred on existing 
commissioners are retained by them. Common law commissioners there- 
fore hold their appointments until the same are cancelled by the Lo% 
Chancellor (Ward v. Gamgee, supra). Sorlicitors holding commissions to 
administer oaths granted under stat. (1863) 16 &: 17 Viot. c. 78, ‘^London 
Commissioners to administer Oaths in Chancery,” are empowered to act 
as such only.** M long as [they] shall continue to practise as solicitors.” 
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Part XI. — ComiissiONBBs fob Oat^. 

1398: The commissioner before whom an oath is taken most state 
truly in the jurat at what place and on what date the affidavit was Ceaupls* 
taken (e). He must satisfy himself that the person named as the sisaerafor 
deponent and the person before him are the same, and that such '0*tli% 
person is outwardly in a fit state te understand what he is Duties of 
doing (/). commlBsioner. 

1394. Commissions are also issued by various colonial authorities Colonial 
to solicitors practising in England and Wales to administer oaths comnii«io»*- 
and take affidavits and examinations for use in the colonies for 
which tbdy are appointed (y). 


Part XII. — PerpetukI Commissioners. 

1395. The Lord Chief Justice of England is authorised to appoint Appointment 
perpetual commissioners for taking the acknowledgments of married auJ functions 
women under the Fines and Eecoveries Abolition Act, 1833 (ft), 
and under the Settled Estates Act, 1877 (t). They may be such 
persons as he may think fit, and are removable by him at his 
pleasure (ft). They may be appointed for every county, riding, 
division, soke or place for which there is a clerk of the peace. 

Although the appointment is in respect of a particular place, the 
commissioner may exercise his functions wherever the land to be 
conveyed may be situate or the married woman to make the 
acknowledgment may reside (I) or the acknowledgment may be 
taken (m). He has a lien upon the deed, certificate etc. for his 
fees (n). A perpetual commissioner who is personally interested in 
the matter in which the deed has to be acknowledged, or is the 


The commissions granted under the Judicature Act, 1873 (36 & 37 Viet. 
0 . 66), 8. 84, contain the limitation inserted in the old Chancery commis- 
sions “so long as [they] shall continue to practise as solicitors.” Com- 
missions granted under the Commissioners for Oaths Act, 1889 (62 & 63 
Viot. c. 10), 8. 1, contain a similar limitation. 

(9) Ibid., B. 6. 

(/) Bourlce v. DavU (1889), 44 Ch. D. 110, 126. ^ , 

(fl) The procedure is by petition addressed, in Canada to the Lieutenant- 
Governor, in other colonies to the Chief Justice of the Supremo Court. 
The petition should be verified by a statutory declaration, and be accom- 
panied by a certificate of the Law Society as to the applicant’s professional 
standing. The fee for such certificate is 103. 6d. for members of the 
^ciety/and £1 Is. for non-members. As to the special procedure 
relating to particular colonies, see further, Solomou, Manual for Colonial 
Commissioners. 

(ft) 3 & 4 Will. 4, o. 74. 

(«) 40 & 41 Viet. 0. 18, 8. 61. 

(k) Fines and Recoveries Act, 1833 (3 dc 4 Will- 4, c. 74), s. 81. As to 
' /.^x A- — .3- 4^^ T Tustioe of England, see 

4, o. 74), B. 82. 

(nV Ex parte Grove (1836), 3'Bing'.'(N. c.) 304. As to his fees, see Bcgula 
Generalis, Hilary Term, 1833, fixing ISs. 4(i. for each oommissioner for 
each mile travelled by him. 


appomifllieiiui UCIUg llli»iAU MJ WIAI? XJVXW. w 

Judicature Act, 1881 (44 & 46 Viet. o. 68), s. 26. 

^ (I) Fines and Recoveries Act, 1838 (3 & 4 Will, 
(m.\ TOnAkmur v. Blackmur 0876). 3 Ch. D. 633. 



860 


SOLIOITOBS. 


PAST ZII. 

Feipetaal 

Commb- 

liners. 


solicitor or a clerk to the solicitor acting in regard to it, is not 
competent to take the acknowledgment (o). 

The commission when granted must be entered with the Law 
Society and a fee of Is. paid (p). 


(o) Rules under the ConToyancine Act, 1882, r. 1 (Stat. R. St 0. Rev., 
Vol. XII., p. 550). 

{p) Solicitors Act, 1860 (23 St 24 Viet. o. 127), s. 30. The minimum 
period of practice qualifying for a commission is five years, and in all 
cases it must be shown that there is need for the appointment of , an 
additional commissioner. Tho application is by petition, which must be 
accompanied by a certificate, signed by the magistrates, clergy, and 
principal inhabitants of the neighbourhood, and also a certificate by two 
or more barristers, stating that the applicant is a fit and proper person 
to be appointed a perpetual commissioner. These papers are lodged at 
the office for filing the acknowledgments of married women. The fee on 
obtaining the commission is £1. 


SOMALILAND. 

See Dspgndencibs and Colonies. 


SORCERY. 


See Gbiuinal Jjaw and Fbooedurb. 


SOUTH AFRICA. 

a 


See Dependencies and Colonies. 
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SOUTH AUSTRALIA. 

See Dslpbndbncibb and Codoni;bs* 


SOUTHERN NIGERIA. 

See 1>e:pbndengies and CoIjONIbs. 


SOUTHERN RHODESIA. 

See Dependencies and Colonies. • 


SOVEREIGN. 

See Constitutional Liaw. 


SOVEREIGNS AND STATES. 

See Constitutional Jjaw ; Conflict of Daws. 


SPARKS. 

See Agriculture; Nec^igenge; Railways and Canals- 
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SPEAKER IN THE HOUSES OF 
PARLIAMENT. 

See Farlumbnt. 


SPECIAL CASE. 

See Courts i Intoxigatino Liquors; Magistrates; Practice 

AND Procedure. 


.SPECIAL CONSTABLE. 

See Police. 


SPECIAL DAMAGE. 

See Damages. 


SPECIAL GRANTS OF- ADMINISTRATION. 

See Executors and Administrators. 

SPECIAL INDORSEMENT. 

See ITudombnts and Orders ; Pleading ; Practice and Procedure. 


m 


( 863 ) 


SPECIAL JURY. 

St€ Juarits ; a^id PsooBDUBa. 


SPECIAL LICENCE TO MARRY. 

See Husband and Wife. 


SPECIAL OCCUPANT. 

See Descent and Distribution ; Read Property and Chattedb 

Bead. 


SPECIAL RESOLUTION. 

See OoMPANiES. 


SPECIAL SESSIONS. 

See Courts ; Intoxicating Liquors ; Magistrates. 


SPECIAL VERDICT. 

. TSee JuBiBB. 








( «64 ) 


SPECIALTY DEBTS. 

See Bonds ; Gontbaot^ Sxboutors and Administbators. 


SPECIFIC DELIVERY OF CHATTELS. 

See Specific Pbbfobmancb ; Tboveb and Detinue. 


SPECIFIC DEVISE. 

See !Bx£gutobs and Administba cobs ; WiiiDS. 


SPECIFIC GOODS. 

See Sale of Goods. 


SPECIFIC LEGACY. 

See Executoks and Adm'^nistbatobs ; Wills. 


END OV VOL. XXVI. 








IND'teX, 


SHIPPING AND NAVIGATION, 

abandonment, rights of seaman under salvage agreement, of, illegalit/i 578, 674 
^ ship, of, report to be made as to, 668 

abroad, death of seaman, prorJsions relating to, 68 
discharge of seaman, 56 

duty of master, 66 
mortgage or sale of ship, how effected, 30 
payment of wages due where seaman left behmd, 48, 49 
sale of ship, discharge ef seamen, 56 * 

absence without leave, liability of seamen in respect of, 60 
penalty attaching to offence of, 61 
accident, definition of, 114 

exception protecting charterer against, 132 

liability where occurring in obeying directions of harbour master, 
640 

lights to be carried by vessels not under command through, 386 
accidents ol navigaUon, application of exception as to,> extent of, 116 

protection of shipowner by ei^cptiona aa to, 114, 116 
accommodation, seamen, for, provision on British ship, 46 
account, liability of co-owners to, 37 

managing owners to, 36 
acknowledgment, bill of lading as an, 144, 146 
act of God, insertion of stipulation as to, reason for, 108 
nature of peril known os, 108 

non-liability of shipowner for damage caused by, 107 
action against owner in respect of collision, essentials to right of, 500 
enforcement of general average contribution by, 323 
\n rem, rights on collision as to, 645 

time within which to be commenced, 646 
limitation of time for, for damage by collision against harbour authori* 
tics, 648 « 

none on failure to give certificate on discharge of seaman, 65 
restrictions where taken by seaman or apprenidee, 53 
salvage, essentials to maintenance of, 581 
adjustment, general average contribution, of, how determined, 323, 324 
ad minis tra( ion of effects of deceased seamen, 68, 69 
Admiralty Court Act, 1861, damages for personal injuries under, 644 
warrant, privileges granted to yacht owners bolding, 661 
advance freight, payment subject to insurance, effect of, 318 
shipowner's right to, 312 
special contract required as to, 134, 136 
t^ing into account of, on completion of voyage, 313 
what constitutes, 313, 314 
when payable, 311, 312 


notes, not negotiable, 51 

stipulation in agreement as to, 6J 

advances to master at port of loading, insurance of, effect 813, 314 

when on account of freight, S13, 314 

advertisement, contract between parties may be contained in, 147, 148 
sale of cargo by wharfinger or warehouseman, oti, ^33 
advice, aa salvage service, 667, 668 
note, nature of, 148 

when termsj^etween parties contained in, 147, 148 
agent, authority of, to sign bill of lading, extent of, 146 
contract of charterpaxty by, effect of, 88 
liability under charterparty not under seal, 58 
unauthorised charterparty, 80 / 

lien on bill of lading, 288 


H.L. — ^VOIi. XXVI. 
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8HIPP1KO AND HAVIOATION— 
agentv maoagiog owner as, 85 

passage broker, of, bo^ appointed, 361 

rights and liabilities under charterpart^ where principal undisclosed 
or unnajaaed, 90 

of consignee or iodora^ as affected by acts of| 166 
on payment of light wits. 681 
transfer of bill of lading to, 169 
agreement as to salvage, see salvage agreement. 

right to salvage reward as aff^ted by, 566 
with crew, ceitificato as to, 13 
delivery of, 49 
deposit of, 668, 659 
nature of, 41, 42 
posting of, 42 

production of, half-yearly, 43 
rescission of, 1^ court, 43 
signature of, 42 

agreements, crew, with, deposit of, 668, ^659 
aground, effect of l^al rule for steanil vessels when, 478 

in fairway, duty of pera^ns in charge of vessel when, 498 
lights to be shown by vesseP when, 408 
signals to be given by vessel when, 388 
** aground,'" when vessel ou the mu<| is not, 406 
alien master, grant and renewal of pilotage certlflcate to, 602 
mate, grant and renewal of pilotage certificate to, 602 
allotment notes, form of, 61 

payment of wages by means of, 61, 62 
* under, when beginning, 62 

alterations to ship, registration of, when necessary, 31 
** always afloat," stip^ation containing qualification, effect of, 181 
anchor, and see at anchor. 

duty of vessel coming to, 489 
lights, object of regulations os to, 403 
position of, 406 

to be shown by vessels, 403, 406 
projecting, liability as to, 486, 600 
watch, duty to have an, 489, 490 
anchoring In fairway, when vessel justified in, 498 
anchors, duty of steapiship navigating dn port as to, 484 

^ vessels may be excused for not dropping, 484, 485 
" and/or,'^ as to effect in charterparty, 100 

annual survey of passenger steamer, owner's duty as to, 832, 333 
*' another such fight," meaning where an addition to an anchor light, 
406 

antecedent and subsequent negligence, burden of proof in cases of, 511 

Instances of alternatives relating to, 
611, 612 

liabilities, cesser clause as affecting, 139 

negligence, subsidiary rule fppllea and not applied to, instances, 
616, 616 ^ 

anti-scorbutics, carriage by ship, provision as to, 46 
appeal, against action of surveyor of sliips, 660 

decision of pilotage authority, 608, 609 
* finding of inquiry, ^694 

salvage award, grounds of, 681, 682 
House of Lords, to, as to salvage reward, 681, 682 
, procedure on, in respect of inquiries or inveetigatfons, 594, 696 

right where certificate of clearance refused to emigrant ship, 81, 82 
ap|»^u^^, non-existence of^ compUanee with Sea Begmaidons affected by, 

appibitlOlunent, 'agreement between salvors for, binding effect of, 678 
salvage reward, of, 682 — ^586 a 

as between independent salvors, 684 

master, crew and passengers, 
683 

officers and men of Government 
" ' services, 584 

owners, 682, 688 
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ftppoitionmeQt, salvage reward* ^ as ketwm^ ac^pacate m/b^ Of • i> Mi« 

6«5 , , . 

bindiag Mimo ^ agreexoept r<tfr 078 
iipw nSttei ^ 
to whom «nt^ 

apprentice, binding of, pionsionB dO to^ 41 

dednctiotis from wagee of, liability, 60 
desertion or absence without leave liability, 61 
apprenticeship indentures, deposut of, 668, 669 

execution of. 41 
rescission of, 48 

approaching vessei, navigating offloer's duty to observe bearing of^ 429 
* vessele, rulee governing behaviour of, 426 et seer,, 438 et teq 

wrongful act of one of two, etfeot of, 426 
appurtenances, mortgage of ship end her, efCeot of, 24 
arbitration clause, stipulation m charterparty ae to, 136 
arrest, enfoi cement of bottomry bond b>, 73 
exemption of Crown ships as to, 688 
mail ship at to, 366, 866 
transport from 660, 661 

foreign ships, at instance of BngUsb part-owner, when permitted, 37 
majority and minority owners, respective powers as to, 66, 87 
necessaiies for, 67, 68 
non payment id tonnage rates, on, 639 

persons on mail ships of, procedure, 366, 866 • 

statutory powers of, 646 

ariival in dock, stipulation in charterparty as to, 18,3, 184 

of ship, at port of discharge, what amounts to, 269, 861 
consignee's duty to discover, 263, 264 
articles of the Sea Begnlations, 1910, sas Sea Regulations, 1910. 

* a<^ertaincd,* meaning when referring to position of vessel In fog etc , 421 
422 

assault, s>eaman’s liability for, 60, 61 
assessment, salvage reward, of, by the court, 675 

value of property salved, 576, 677 
salved property, of, place of, 687 

value ot ship, cargo and freight, of, deductions allowed on, 687, 686 
assignment, freight, of, effect of, 301 — 803 

salvage or wages by seaman, effect of, 64 
assistance, duty to rendear after coliiaion, 871, 372 

failure to render, 371, 372 • 

aSBOCiates of salvors, rights of, 565 

shares of, in salvage reward, 683 
assortmeni, delivery to owner where goods landed for, 281 
*' at all times of the tide,*' qualifloation of stipulatiozi by, offset on loading. 


at anchor, colh^on with vessel, liability, 515, 616 
duty to keep clear of vessel, 48& 
meaning of, 404 

method of bringing vessel up equivalent to being, 405 
precautions to be taken against driving when, 490 
at or near the stern," when anchor light is, 406 
average, aTtd tee general average 

adjuster, duty of shipowner to employ, 326 
contiibutton, oaigo ownur's right to, 74 
meaning of, 311 
award, salvage, InaUty of, 689 

badge, emigrant runnei, of, liability for nxlBuse of, 868 
bail bond, on arrest by minority owners, amount of, 89 
bailee, Shipowner's liability os, 326 

ballast, at&ulation for provision of, as effecting tiaia far leading, 185 
banker, indoTBement of 1^ of exchange by seller £b, ei^t of, 162 
bankruptcy of xnortgagor, aa affsctlns nghta of mortgagee, 27 
barometer, provision by harbour an&ionty, 648 
barge, tee dumb barge. 

barratry, acts of master amounting to^ 112, 118 

exception as to, meaning and effeqtp 138 
owner cannot be gulHy of, 112 
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barratiy, wbem; msster or csew gnil^ of, 62 
barrels, damaga through beating, liability, 204 
battoDS, description of cargo in oharterparty as, 99 
Beacby Head, proper place fbr look-ont on, 486 
beacons, duty of harbour authority as to, 646 
management CKf, 627 ^ 

meaning of, 627 

*' being overtaken,*' meaning of, 400 

berth, arrival at, provision as to exact place of, effect of, 184 
when necessary to constitute, 261 
consignee’s duty to select discharging, 262 

delay of ship in getting to, liability as to, 182, 183 ^ 

inaccessibility or unavailability of, as affecting discharge, 2C3 
loading, ebarterer’s right to name, 183 
notes, when terms between parties contained in, 147, 148 
removal to another, liability of charterer, 184 
Tights of charterer on naniing, 261, 262 
bill of exchange, bottomry bond as security for, effect of, 73, 74 
freignt not discharged by dishonoured, 307 
indoTsing over to hanker, effect of, 163 

seller's right to draw on buyer on tender of bill of lading, 
160, 101 

lading, agent's authority to sign, extent of, 145 

an acknowledgment of '^receipt of goods, 144, 145 
as a document of title, 146, 147 

negotiable instrument, extent of, 166, 167 
between shipowner and indorsee, effect of, 148 
evidence of contract with shipowner to pay freight, 298 
quantity shipped, 145, 146 
shipment, statutory provision as to, 155 
** clean,'’ meaning of, 151 

contract under, where ship demised and not demised, 169, 170 
definition of, 144 

difference between terms of charterparty and, effect of, 169 
discharge of shipowner on presentation of, 167, 168 
drafting of, 151 

effect where charterparty a demise of the ship, 169, 170 
shipper is the charterer, 168, 169 
exceptions in charterparty as part of, 177 
existence of charterparty as affecting, 148, 149 
form of, 160, 151 

bolder of, as person entitled to receive cargo, 264 
when in position of shipper, 173 

subject to shipowner’s lien, 285, 286 
inconsistent terms of charterparty not incorporated in, 177 
incorporation of terms of charterparty in, 175, 176 
indorsement of, effect of, 166, 166 
insertion of a name in, effect of, 144 
liability of indorsee in respect of; 165 

to pay freight, 296 

master under, when exceeding aulhority, 155 
shippers' for freight as affected by issue of, 293 
lien of agent od, 288 

limits of authority of master on signing, 155 

matters in which shipowner liable where master signs, 154 

mortgage or pledge of, 147, 162, 163 

omission of negligence clause from, where contained in charter- 
party, effect of, 107 

position of shipowner under, where ship not working under 
charterparty, 168 

poasesaioiQ of mere than one by shipper, effect of, 157, 158 
practice as to, where delivered ioca set, 152 
presumption of authority of master 4o sign, 154 
provision as to freight in, 106, 107 

liability to general average coatribution, 322 
for carriage of goods freight free, effect of, 808, 809 
payibent of freight in, 308, 804 
L primage in, 311 
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bill of lading, proviaion in charterparty fox signing by maBtez^ IW 
qualification by signature of master, practice, 16fi 
reference in charterparty as to, coostruotioa of. 2B6, 286 
to charterparty in, constrnctioa of, 176 
reseryation of right of disposal effected by, 160 
right to receive, 152 • 

rights of shipper under, 171, 172 

sdler’s right to draw bill of exchange on buyer on tender of, 
160, 161 
set of, 152 

signature by master, when binding on shipowner, 174 

person other than master, effect of, 173, 174 
signing of, 153 
stamping of, 151 

statements in, binding shipowner, 145, 146 

statutory rights of consignee or indorsee under, 164, 165 

stipuJations as to, in charterparty, 105, 106 

in charterparty giving mas^r authority to sign, 174, 
17lf 

terms of contract contained in, 148 
through, payment of freight under, 149, 160 
when contract expressed in, 149 
transfer of, as equivalent to transfer of goods, 159, ICO 
efTect of, 757 

mode of, 158, 159 • 

to agent, 159 

consignee, effect of, 172, 173 
when passing no property, 163, 164 
transhipment of cargo through, 234, 235 
when shipowner not bound by, 173 

master’s signature to, 146 
shipper not compelled to accept terms of, 172 
written statement as to quantities in, effect of, 142 
sale, transfer of property in Biitish ships by, 21, 22 
binnacle light, not a proper stern light, 402 
births, duty of master of ship as to, 64, 348, 658 
blockade, rights under charterparty os affected by, 109 
Board of Trade, appointment of emigration officers by, 353 
as superintending shipping authority, 649 
confirmation of bye-laws of pilotage authorities by, 600 
control of lighthouse authorities by, 632 * 

local marine board by, 654, 655 
various authorities by, 651 
over skip's measurements, 19, 20 
duty to furnish copies of Sea Bcgi^ations, 362, 363 
eiifoTceinent of authority of, 649, 660 
establishment of local marine boards by, 652, 663 
exercise of powers of pilotage authority by, 609 
inquiry at instance of, 594, 595 
power as to certificates and inquiries, 649 

certifying passenger ship, 382 — 334 
inquiries and investigations, 694, 595 
making pilotage orders, 696 
on survey of ship, 17 

x^ating to distribution of deceased seaman’s effects, 
58, 69 

to appoint surveyors and inspectors, 660 
enforce mercantile laws, 652 
make collision regulations, 859, 860 
regulations by, as to steerage passengers, 338 
reports of shipping casualties to be made to, 590 
to be made to generally, 653 
boarding wreck without «authority, liability, 65G 
bond, limit of pilot’s liability on his^ 605, 615 
** bonus," inclusion in term wages,” 68 
bottomry bond, enforcement of, 73 
form of, 69, 70 

holder's rights where ship lost by default of another vessel, 73 
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bottomry boiuly issae of, esseatials to, 70 

lose of Teasel as aifeotiag, 73 
maritime lien in respect of, 620 
master's duty before raising money by, 70 

to communicate with owner before giving, 71 
nature of, 69 ' 

negetiabiliiy of, 73, 74 

no liability to contribute to salvage reward, 686 
pledge of ship by way of, 69, 70 
postponement of master's claim for wages to, 53 
priority of claims in respect of, 023 
rights of holders as against moortgagoos, 29 
risk undertaken by lender on, 71 
security obtained by, extent of, 70 
when payable, 72, 78 
who may make advance on, 72 
form of contract of, 241, 242 
nature of <^ntract by, 241 

principle applied where several Ibans raised on, 246 
breakdown of machinery, eiFect on payment of freight, 105 
British flag, as to the law in relation to use of, 11, 660, 661 

Government vessels, exemption in respect of salvage award, 560, 561 
India, as to meaning of, 932 ^ 

national chaiacter, assuming concealing, penalty, 11, 32, 93 
possessions, inquiries in, 593 

places as to which orders of recognJMon of certificates have 
been mode, 38, 89 

power of Board of Trade where eertifleate granted to pas- 
senger steamer in, 885 

to authorise inquiries as to casualties in, 593 
recovery of light dues in, 631 
ship, accommodation for seamen in, provision for, 46 
adjustment of compasses of, 77, 78 
certificated officers to be carried by, 38 
closing the registry of, 19 
deserters from, how dealt with, 59, 60 
division into shares, 18, 19 
fire hose on, provision of, 78 
life-saving appliances on, provision of, 78 
marking of, 17, 18, 78, 79 
' mortgage of, formalities, 23, 24 
name of, provisions as to, 17 
owners of, who may be, 10 
ownership of, how acquired, 15 
port of registry of, what is, 17, 18 
prohibition of transfer of, 28 
registration of, 16, 17 

abroad, effect of, 612 

return home of seamen wrjecked bn, provision for, 56, 67 
storage of gram in, 80, 81 
suivey of, 16, 17 
transfer of, mode of, 21, 22 
unseaworthy, liability on sending to sea, 77 
broxer, payment of commission to, ^provision for, 136 — 188 
sale or letting pf^passa^cs, Boensing of, 850 
brokerage clause, stipulation in charteroarty relating to, 136 
when commiSBion payable under, 137 
bullion strong roomt must be reasonably fit, 188, 189 
shipowner^ duty aa to, 118 
buoying of wreck, duty and liability as to, 556 
buoys, dal 7 of harbour authority to lay down, 046 
management of, 627 « 

meaning of, 627 « 

burden of proof, as to ambiguous etlpulatlons in eharterparty, 130, 181 
existence of salvage agreement, 670, 571 
speed of *' keep out of the way ** vessel, 4fid 
eas es cdF antecedent and subsequent negligence- 511 
eotlieim easdUi tn^500^ 501 
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burden of proof, defence of ineritable aoddeat^ in, 635, 636 
ehlfUng on proof of dami^ by collision, 53S 
where oyertaken yeseel is rim iSowtt, 402 
Bate Docks, Cardiff, local navigation roles affeOti^, 481 
bye-lawB, binding nature of, 647 ^ 
confirmation of harbour, ^6 
exemption from compideory pilotage by, 611 
hartKW authority’s power to make as to fines, 648, 645, 646 
oblectloDs to, rights of pilots and dock authorities as to, 600 
pilotage authority, of, confirmation of, 600 
posting of copy in harbonr, 647 

power of pilotage authorities to make, purposes, 690, 600 
proof of, 647 

“ cabin paBsenger,” definition of, 392 i 

cable ship, lights to be carried by, 886, 387 
Canadian waters, narrow channels in, 466 
canal owner, limitation of liability of, 612 — 017 
canals, exception as to '* perUp of the sea,*' when applicable to, 110 
navigation In, 876 

cancellation clause, charterparty, in, effect of, 97, 98 
salvage agreement, of, grounds of, 572 
“ cannot get out of the way," meaning of phrase, 387 
capture, deviation for purpose of escaping, effect of, 96 
captured ship, recovering or restoring, as salvage services, 558 , 

care, rules afloat and ashore as to, compared, 505 

salvor’s duty to show reasonable degree of, 677 
cargo, acceptance by shipowner, how far bound as to, 195, 196 
amount to be carried, stipulations as to, 101 * 
aa subject of lien for purposes of salvago services, 579, 680 
authority of master aa to sale of ship or, 76, 76 

carriage of dangerous goods os, charterparty should provide as to, 

100 , 101 

charterer’s duty to describe, 99 

have ready for loading, 190, 191 
procure, 191, 192 

combustible, regulations aa to, 643 
conflicting claims to, shipowner’s duty as to, 264, 265 
conveyance to place of loading, charterer’s duty as to, 193 
deductions allowed on valuation for purposes of salvage reward, 588 
definition for purposes of salvage rewara, 559 • 

delay in procuring, caused by circumstances contemplated, effect 
193, 194 

when source a colliery, effect of, 193, 194 
delivery of, place of, 258, 269 

demand by consignee after master commences landing, rights, 279, 280 

description in charterparty, 99, 100 

deterioration of, master’s duty to check, 226, 227 

discharge of, " at consignee’s risk and expense," effect of, 26S, 269 

duties of shipowner apart from stipulations as to, 266, 
267 

regulations as to, 642, 648 
shipowner on delivery of, 266 

stipulations affecting duties of parties as to, 267, 268 
where berth not available or inaccessible, 262 
excessive amount of, shipowner’s right to refuse. 197, 198 
failure by charterer to ship proper cargo, measure of damages, 209 
fitness of ship to carry, need of, 214 
general average loss of, when arising, 317, 318 

g roin, of, stowage of, 80, 81 
ypothecation of, conditions jusbfying, 242 — 346 
definition of, 240, 241 
must be parity in its interest, 244 
landiiig of, whefi necessary to preservation, 227, 228 

shipowner’s rights aa to, begins, 280, 281 
loading and discharge of, provision in charterparty foTi 119-->]31 
loss of, aa affecting right to adtance freight, 3^2 
master’s power over, dhiring voyage, 222 

to larid and warehouse, 273, 280 
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cargo* master's power to raise funds on the* 248 — 246 
meaning of, for salyage purposes, 659 
measure of damages for failure to proylde* 207, 208 
non-delivery of, 289, 290 

misdescription of, effect where bill of lading is qualified, 99 
nature of, prohibited on emigrant ship, 846, 346 
to be procured by charterer, 191, 193 
non-deliyery of, measure of damages as to, 289, 290 
option to s^ect, provision in chartexparty as to, 100 
postponement of rights of lender on, 246 
preservation of, master’s duty as to, 224 et 9eq. 

provision of, when charterer excused from, 192, 193 « 

rights of shipowner where not as described, 197 
shipper on delivery of, 199 
risk attaching to delivery to ship of, 199, 200 

sale of, by master, duty to commuziicate with owner before sale, 253 
in preservation of, effect of, 260 
necessity for, whgt amounts to, 251, 252 
of whole, when justifiable, 262, 263 
payment if freight after, 254 
shipowner’s liability for, 249, 250 
to complete vc^age, authority, 249 
master's power as to, 7Q, 228, 24R 
shipowner’s doty as to preservation of, 224 
storage by shipowner, nature of place for, 188 
of, as affecting seaworthiness of ship, 218 

particular kinds of shipowner, liability as to, 189, 204 
transhipment during voyage, master’s rights as "to, 223 
kinds of, 233, 234 
on cargo owner’s behalf, 239, 240 
to earn freight, effect of, 237, 238 
under contract, liability, 234 
unloading of, consignee’s duly as to talung delivery on, 271 

liability on delay in acceptance on, 271 
obligation as to, 254, 255 
shipowner’s default in, effect of, 272, 273 
valuation for purposes of general average contribution, 324 
weight or measurement of, to ascertain freight, 308 — 310 
cargo owner, contribution to salvage reward as between shipowner and, 586, 
^ 687 

exercise of master’s implied authority on behalf of, 229 — 231 
hypothecation of cargo on behalf of, 247 

inaoility to communicate with, as condition of hypothecation of 
cargo, 244, 245 

liability to expenses where master has implied authority to deal 
with cargo, 231 

general average contribution, 822 
under salvage agreement, ^678 
master s duty before sale of c^go to communicate with, 353 
implied authority od' behalf of, 228 
power to bind, on transhipment, 240 
position of, on hypothecation of cargo by master, 241 
light as against owners of carrying ship, 542 

» , colliding vessel, 642, 543 

to arrest of ship, 646 
in respect of jettison, 74, 75 
on wrongful sale of cargo, 247, 248 

to be communicated with before cargo dealt with, 231 
recover loss in consequence of collision, 641 
where both vessels at fault, 622 

cargo improperly sold, 76, 77 
salvage agreement as affecting, 673 
shipowner ’e liability to, 232 ^ 

transhipment of cargo on behalf of, effect 239, 240 
carriage of mails, regulations, 854 — 356 
casks, responsibility for storage of, 203, 204 

water, prorrudikis as to an emigrant ship, 889 
casualties, ana sss shipping essttalties^ 
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casualties, dnty to report, 690 

report of, form of, 590 

cattle, lire, shipowner's duty as to cargo of, 189 
' pTohibition as to carriage of, in emigraiit ship, 846 
watering of, master’s duty slb to, 226 
"cause/* meanlug in law of negl^ence, 600 
cause of action, negligence as, 499, 600 
certificate, as to agreement with crew, 43 

medical stores, penalty for proceeding without, 46 
exhibition by master or owner of passenger ship, 884 
illegal use of, liability of ship to forfeiture on, 38 
issue to passenger steamer, 333, 334 

liability of owner or master of passenger steamer plying without, 
334, 335 

measurement of foreign ship, of, effect of, 616, 616 
of clearance, granting of, 81, 82 
competency, granting of, 38 

o^ences relating to, 88^ 
preservation of, 39 
production by master, 39 

recognition where granted in British possession, 98 
discharge, duty of master as to, 66 
mortgage or sale, wjiere transaction abroad, 30 
officei*, delivery of judgment where cancelled or suspended, 694 
jurisdiction to deal with, constitution of court, *692, 593 
passenger steamer’s, power of Board of Trade when granted in 
British possession, 335 

penalty on failure by master or owner of steamer to exhibit, 334 
registration, of, detention of vessel pending production of, 16, 17 
registry, of, admissibility as evidence, 31, 32 

evidence of nationality of British ship, 20 
granting of, 20, 21 

indorsement on change of master or ownership, 21 
lost, furnishing of new in lieu of, 21 
provisional, when granted, 21 
when required to be delivered up, 21 
survey, of, granting of, 17 

power of the Board of Trade as to, 17 
transfer of master or mate to another ship as affecting, 602 
certificated cook, carnage by ships, provisions os to, 44 ^ 

officers, British ships liable to carry, 38 * 

certificates, power of Board of Trade as to, 649 

cesser clause, charterer’s liability to pay chartered freight as affected by, 294, 
295 

construction of, 133 

insertion in chartorparty, effect of, 133, 134 
meaning of " loading excepted ” in, 133 
change of course, when justified in fog, 424 
chartered ship, liability for collision by, 526, 527 
of owner in respect of, 34 

charterer, acceptance of ship arriving at port of loading, 179, 180 
amount of cargo to be provided by, 102 
berth named by, nature of, 184 

construction of stipulations designed to relieve, 180 
delay in arrival of ship at berth, when fallmg on, 184 
delivery of goods to place of loading by, duty ns to, 198, 199 
deetruction of goods during loading as affecting liability of, 201, 
202 

discharge from contract by delay or deviation, 93 
duty aa to naming port of discharge, 255 

to have cargo ready for loading, 190, 191 
procure a cargo, 16i, 192 
ship cargo aceording to description, 99 
effect of bill of lading where goods shipped by, 168 
exceptions relieving, from consequence of deli^, 129, 130 
failure to provide cargo, when excused| 192—196 

ship proper cargo, measure of damages, 209 
indemnity to shipowner by, where master signs bills of lading, 107 

( 9 ) 




eaiPPINO AMB NAVIOATION— eoMtiiMCM*. 

charterer, liability for his atevedore's defeoti^re atowage, 903 
on naminff an ansafe pOTt, 256, 257 
to genoral average contribution, 322 

pay cdiartered freight aa affected by cesser clansb, 294^ 
295 

freight, 293, 294 

not affected by ownership of goods, 294 
limitation o£ liability for damages, 612*-^17 
losses to Which limitation of liability applies to, 613 
obligation of, extended by stipulation, 118, 119 
option to name port of discharge, 97 

outbreak of war as affecting contractual liability of, 193 ^ 

payment of dispatch money to, effect of, 126 

freight by, where goods sold during voyage, 72 
where ship under, 297, 298 
position of parties where shipper is not, 169'<-'172 
premature readiness of ship as affecting, 193 
principal exceptions inseited for protection of, 131 — 183 
principles prevailing where contedlplated circumstances prevent pro- 
viding of cargo by, 193 194 
right as to fi eight agamst consignee, 298 
on nanung a berth, 261, 262 

to damages for delay on non-arrival of ship at port of loading, 
178, 179 

where shipowner fails to provide ship, 209, 210 
demurrage and lay days, 124, 125 
name loading ber&, 183 
piace agent on vessel during loading, 119 
salvage reward, 665, 566 

stowage by, effect on liability of shipowner, 205, 206 
when disqualified from claiming salvage reward, 665, 566 
excused for failure or delay in loading, 200, 201 
no right under charterpaity to cany passengei*?, 327 
not liable for loss of vessel, 99 
stevedore the servant of, 207 
time begins to run against, 126, 127 

charterpaity, adnussibiiity of parol evidence to explain terms of, 140, 141 
alteiratjonB and additions to, principles governing, 142 
“ and/or ” in, effect of, 100 
arbitration clause in, 136 
* brokerage clause in, 136, 137 

canceUation clause in, effect of, 97, 98 
cesser clause in, effect of, 133, 134 
chartering ship as general ship m, effect of, 100 
construction oit a question for court and jury, 141 
rules of, 188—141 

contract between shipowner and charterer is the, 176 

of carriage not necessarily expressed by, 147, 148 
definition of, 84 
operation of, 84, 85 

under bill of lading where ship not demised by, 170 — 
172 

dangerous goods as cargo, provision as to, 100, 101 
demise, by, kinds* of, 8$ 

rights of charterer under, 86 
description of cargo lu, 99, 100 
shil»^ in, 91 

duty of shipowner as to provision of ship under, 103 
effect of bill of lading in addition to, 148, 149 

where ship demised by, 169, 170 
where under seal, 88, 89 

exceptions as to fitness of ship no protection to shipowner, 189 
in, how far mutuiu, 118 * 

protecting charters, when operative, 201 
existence of, as affecting position of shipowner, 168 
express lien conferred np<m shipowner by, effect of, 286 — ^287 
SfipifietiQips as to deyiation ip, nature of, 90, 97 
Ipconsistept ternif ef« not liiporpormted in bill of ladi^, 177 
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ohaxterpart/, incorporatioii: ef terxAs ia bill of laiiizitf, 176 

liability of abipowoer may bo rogulAted by, 107, 10b 

oature of, whose not by deibioe, 86 

negligence clause in, offe6% of, 110 

not by demiae, rights chttstezes ander, 86, 87 

option as to selectlmi^f cargo, proTlsion as to, 100 

parties to, 88 

penalty clause In, operation of, 186, 136 

perils excepted from shipowner’s contract of, 108 

persona not hound by terms of, 176 

preliminary YOTage may be proYided lor in, 97 

reference in bill of lading to, construction of, 176 

rules of agency applicable when not under seal, 69, 90 

scope of exceptions relating to loading, 194, 196 

Binning of biila of lading by master, proYision for in, 106, 

stamp duty on, 87, 88 

stipolBtion In, os to amount of cargo, AOl, 102 

arrival at specmed port, 182, 183 
in dock, 183, 184 
bringing cargo to ship, 118, 119 
damages, 136, 136 

dpy of sailing or arrival, liability of ship- 
owner, 93, 94 ^ 

different rates of freight, when occurring, 
104 

disbursements, 104 

payment of dispatSh money, 128, 129 
precise spot of berth, effect of, 184 
provision of full cargo in, 102 
reporting of ship, 137 
time for loading and discharge, 119, 120 
voyage, effect of, 94 

that cargo be loaded and discharged with cus^ 
ternary despatch, effect- of, 121 

stipulations in, excusing charterer from delay or failure to pro- 
vide cargo, effect of, 194, 196 
rtlievlng fbe charterer, 129, 130 
which are conditions precedent, 91, 92 
test of condition precedent in, 143 ^ 

whether by demise or not, 86 
time of voyage, conditions of, 92, 93 

provision for sncceesive voyage in, effect of, 93 
stipulations contained in, 98 
usual provisions of, 104, 105 
unauthorised, agent's liability under, 90 
unstamped, effect of, 87 

value of wtitton and printed parts of, 141, 142 
when disregarded, 170 

master no authority to vary terms of, 174 

sbJppex*8 bability to pay freight not affected by, 292, 

written and printed parts of, relative value of, 141, 142 
chief officer, as successes to master on death at sea, 40 
clearances, duty of master to obtain, 218 

necessity for, before ship sails, 81 

power to withhold on non-compliance with statutoary provisions 
as to ship’s papecsi 49 
non-payment oz tonn^e rates, 639 
•bipowner’s duty to obtain, 126 
" cLose-hauled,^ duty of vessel when, 426 

how vessel is ascertained to be, 430, 481 
when vessel ia, 431-‘-488 

** close-hauled on the port tack," duty of vessel hove to and appeuing to bo, 
432, 438 

Clyde, local navJgatloii rules affecting, 481 
coal hulk, when ceasing to rank as a Aip, 14, 98 
supply of, necessary to seaworthiness, 215 
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coastguards, right to apportiomaeQt of salvi^ reward, 58 i 
when entitled to salvage reward, 669, 670 
coasting licence, cot necessary to yacht owners, 661 
collateral negligence, not material in attaching blame, 606 

when damage never ** caused " by, 608 
colUery, delay in providing cargo frCTm, effect on rights of parties, 193, 194 
working days, meaning of, 123 
collision, and tee risk of collision. 

assistance after, ship to blame no right to salvage for, 546 
between tog and tow and third vess^, division of damages, 521 

liability, 627, 628 

burden of proof in case of, 600, 601 

cargo owner’s right to recover loss in consequence of, 641 ^ 

compulsory pilotage as affecting liability for, 629, 630 
consideration of “ cause ” of, 509 
damage to another vessel without, 606 
departure from rules may be necessary to avoid, 367 
distribution of loss where more than two vessels at fault, 621 
duty of both vessels when one alone cannot avoid the, 445, 416 
injured party tc mitigate damage by, 638 
keep-on vessel to assist in preventing, 450, 461 
to stand by and render assistance on, 371, 372, 635 
stop and reverse to avoid, 460 
entry of particulars in log^ 372 

exception against, when ^ipowncr protected by, 114 
exercise of jurisdiction tn personam when damage caused by, 546 
history of general regulations for preventing, 372, 373 
instances «where subsidiary rule applied and not applied to ante- 
cedent negligence, 515, 516 
interpretation of articles framed to prevent, 472, 473 

rule as to one vessel keeping course to prevent, 416 
keep-on vessel’s duty to take action to avoid, 449, 450 
liability where chartered ship m, 526, 527 
limit of liability in case of, 617 
limitation of time of action for, 524 

yacht owner's liability in case of, 661 
meaning of, 359, 860 
negligence causing damage by, 499, 600 
of both vessels causing, 507 
presumption as to liability for, 625 
* proof of negligence in case of, rules, 501, 602 
regulations for preventing, authority making, 869, 3G0 
tee Sea Begulations. 
rights t’n rem in respect of, 545 

of master and crew on, 543 

third innocent vessel as to damages for, 623 
to salvage award os affected by, 563 
rule as to division of loss by, since ljlll..,517, 518 

goj^rnin^ construction, of ^ules By navigating officer in avoiding, 

salvage reward not affected by statutory duty to assist on, 663 
sea regulations applicable to foreign vessels as to, 12 
shipowner’s liability for, presumption, 525, 526 
' rights as to damages on, 642 

subsequent loss- after damage by, presumption as to, 638, 539 
subsidiary rule as to negligence in cases of, 512, 515 
vessels may be excused for not dropping anchors to prevent, 484, 486 
when antecedent fault not the cause of, 512, 613 

flare shown *' In sufficient time to prevent,” 898 
^ shipowner excused from liability In respect of, 111 

the result of an inevitable accident, 635 
with wreck, liability as to, 538, 534 r 

colonial cour^,^^p^i8dl^on as to inquiries and ^iuvestigationa into shipping 

light dues, recovery of, 681, 632 
« . . ships, application of Merchant Shipping Acts to. 18 

"colonial vcyage/' definition of, 332 
colours, tee flag. 
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combustible cargo, supexnsiQii pf, In harbour, 049 
commission, liability to pay, provision for, 197, 180 

payment for aervlcea rendered to sblp, provision fbr, 187 
rate usually payable under brokeraffd elaiise, 136 
when payable under brokerage clause, 187 
Commissioners of Irish Lighta, aflh of control of, 688 

constitution of, 628 

Northern Lighthouses, area managed by, 627, 628 
common carrier, shipowner as, 196, 196 

liability as, 826, 326 

danger, right to general average contribution as affected by, 316 
compasses, adjustmg of, regulation as to, 77, 78 

compensation, hability for payment on abuse of distress signals, 479 
pilots, of, provision for, 697, 606 
seamen’s right to, on shortage of provisions, 44 
wrongful discharge of seaman as ground of claim for, 62 
complaint, duty of master where seaman or apprentice desires to make, 46 
compulsory pilot, liability tow as affected by charge of, 629 
not the '^person m charge,” 371 
pilotage, as affecting liability of vessel in fault, 619, 620, 629, 
630 

distressed seamen are not passengers for purposes of, 
67 

districts, exemptions as to abolished, 610 ^ 

meaning of, 610 
seaworthiness of vessels in, 215 
exemption by bye-law from, 611 

of pleasure yachls from, 660 
proof of, 630 
provision for, 598 

in pilotage order as to, 609 
right of action as affected hv, 500 
shipowner’s liability as to, 611 
ships excepted as to, 610, 611 
subject to, 609, 610 

condition precedent, shipowners failure to perform as to loading, effect ofj 
192, 193 

statements on face of charterpaity amounting to, 142 
stipulation in chartarparty amounting to, 91, 92 
subbequent events as affectuig, 148, 144 ^ 
test of, in charterparty, 148 

conflict of laws, as affecting contract for carnage of passengers, 329 
construction of charterparty m case of, 141 
coiibcivancy authority, definition of, 654 

limitation of liability of, 612^617 
powers as to removal of wrecks, 654 
consignee, conduct of, as affecting liability to unload, 278, 279 

delay in acceptance of delivery, by, when unable to rely on ship- 
owner’s default, 272 

delivery of goods to, under mate’s receipt, 163 
duty as to discharge of cargo, 267 

taking delivery of cargo, 271 
unloading of cargo where no time fixed, 274, 276 
to discover arrival of diip, 263, 264 
' pay freight, 164 

take goods after knowledge that be can receive them, 261 
failure of to discharge ship, excuses for, 272, 278 
liability apart from statute, 166 

for delay in unloading cargo, extent of, 373, 274 
when taking discharge at own risk and expense, 268, 269 
where time fixed for acceptance of cargo, 271, 272 
obligation to unload, when arising, 264, 256 

right on dbming forward after master commenced landing cargo, 
279, 280 

paying ship dues, 631 

to damages in case of delay on voyef^ 289 
indemnificatioiL for loss, extent of, 291 
select berth of dtschar^, 262 
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conBlgnae, righta of cbartaret ba to freight againat, 208 

where altematdTd methods of deliveiy are available, 269 
etatotory liability to pay freight, 2V8, 296 
transfer of bill o£ lading to, omot of, 172, 173 
when liable to general averAge oontribotion, 822, 823 
consignments, shipowner's duty as to eming, 276, 271 

construe tire total lose, rights of defendant to wreclc where plain tiif recovers, 
330 

consular of&cer, inquiries abroad by, 693 
contract by charterparty, definition of, 84 
master, effect of. 65 

of carriage charterparty not necessarily expresses, 147, 143 i 
document in which found, 175 
interests Involved daring perfcarmance of, 316 
towage, and gee towage. 

obligations rSatlng to, 857, 868 

ticltot, ae affecting right of recovery lor personal injuiiee through 
collision, 343, 544 

issue to ship’s passenger, when necessary, 336. 837 
production by passenger to emigration officer, .337 
transhipment of cargo to earn freight as affecting, 237, 238 
contractor, owner of wreck may be liable for acts of, 534 
contribution, as between cargo owner* and shipowner, 686, 587 

owners for damages ror loss of life, 523, 624 
assessment of salved property for purposes of, 687 
award, finality of, 589 
general principles as to, 586—589 
teward^zor life salvage, in respect of, 587 
salvage services, In respect of, liability for, 686 
control of ship, where ship held in shares, 36 

conversatiohs, contract of carriage may be inferred from, 147, 148 
conversion, shipowner, by, what amounts to, 162 
convoy, warranty for, effect of, 88 
cook, ships compelled to carry a, 44 

steerage, carriage in emigrant ship, 841, 342 
coBts* priority of solioitor’s lien for, 625 

security for, on appeal from judgment on inquiry or inrestagation, 594, 
596 

county court, appeal by pilot to judge Of, 609 

, jurisdiction in respect of damage to cargo, 646 
“course and speed,*' meaning in article 21... 446, 447 
••course,” meaning of, 476 

Oourt of Appeal, power to award salvage reward, 682 
court of summary jurisdiction, inquiry by, 692, 693 
courts of survey, duties of, 662 
Cowes, local navigatioa rules affecting, 481 
creditors, Claims to property of deceased seaman by, 69 
Crew, ag^ment wlm, see agreement. ^ 

binding effect of salvage agreement 672, 573 
carriage of letters by, illegality of, 3o4, 865 
insufficient, liability as to, 496 
lists of, delivery oompaleory, 667, 868 

to be sent to Re^l^nii‘*^nneral, 657 
necessity 'for famishing sMp with adequate, 213 
Tight as to loss occasioned by collision, 648 
to salvage mwara, 686 
salved vessel, of, 'may be sidvors, 667 
share of, in salvage rewam, 563 
supplying offleers and, as aalvage serVicS;, 558 
« isigBa of, whsfi a geheral aterage expense, 821 
when disqualified from olaikning salvage reward, 665, 660 
erossiiig ahead* duty of ^ keep ont of the way ” Vess^ to avoid, 463 
river ifi, duty as to, 497, 498 
**oroaAnfi rnle^” application in general, 486 

open water and at sea, 436, 487 
" ^ narrow watecs and rivers, 437 — 439 

' eli^aiinel rule in connexion with. 470 

28 ^esMBil 4A rivers On opposite eonraes, 439, 440 

( u ) 



IlfDSX. 


SGTXPPXNG Aim NAViaAriON^aanit»U0d, y 

crosaiDg rule/* appli(UUl<m wbeor^ rivex hu two MD# HI 

context of; 4S6 

exclusion in certain cirounitaiiei^ H9 
when not applyiDiSt W « 

vesflol not wUhm» 4d6 

crow’s nest, as place for look-ont olTBeacby Head, idd 
Crown, freedom from arrest of ships of, 66B 
^ purchase of wreck for, 663 

Tight to unclaimed wreak, 662, 663 
current, duty to keep lu view the effect of, 496 
custom, admissibility of parol evidence as to, 140, 141 
as affecting right to salvage reward, 666 
discharge of cargo as affected by, 266, 267 
of the port, as to discharge into lighters, effect of, 270 

unloading, atipnlations excluding, 266, 269 
consignee's absolute duty aa to unloading cargo not 
affected by, 274 

discharge of cargo as affected ^y, 276, 277 
loading and discharge of cargo as affected by, 118, 119 
customary dispatch, provision for loading and discharge with, effect of, 
121 


customs. Tight of search of mail ship by officers of, 856 
cutting fine, not permissible where {isk of coUision exists, 429 
damigc, another vessel, to, without collision 606 
arismg in exceptional cases, 506, 506 
cargo, to, facts to be taken into consideration as to, 226 

g revention of spreading of, duty of master as to, 227, 228 
y, jurisdiction of county courts sover, extent, 8b0 
limitaiion of time of action for. 624 
through negligence causing, 499, 5Q0 
harbour, to, recovery of cost of, 644 
maritime lien for, wh<n arising, 618, 619 
meaning of " reasonable diligence " in case of lien for, 627 
priority of lien for, 622 
proof required from shipper as to, 156, 157 
received while rendering salvage services, rights as to, 646, 547 
«ihjp, to, seaman s liability for, bl 
damaged goods, liability of shipowner as to, 156, 157 
vessel towing, as salvage service, 562 
dam iges, ' arrival of ship os affecting right to, 181, 182 

charterer s Lability for in case of demurrage, 125 
division of, how ascertained, 620, 621 
statutory rule, 616, 617 

for deteniiou, charterer’s liability to pay when naming an unsafe 
port, 266, 257 
general, recovery of, 687 
interest as, 641 

Lmitation by contract, 290, 291 

of Lability for, 521, 612-^17 
losses incurred by substituting vessel as, 640, 641 
measure of, in case of total loss, 688 

respect of damaged goods, 291 
on breach of contract by sh^owner to deliver, 288 
non-delivery of cargo, 289, 290 
principles as to, 686, 687 

where charterer fails to provide a eargo, 207, 808 
ship prefer omm, 209 
shipowner foils to premae iaipt 209, 210 
provision in charterparty as to, 186, 186 
recovery of, under Admiral^ Court Act, 18|SX . 644 
shipowner's Lability as to, far delay in amving at port of loading. 


fight to, where cargo not rea4;y, 191, 192 
statutory limitation of Labdity 814 
danger, as essential to claim to salvage rewafd, 668, 569 

jastiADation for departure from Glea HqguletibiiS^ 870 
Lie, to, the first oopsideratton, 576 w 

nature of, necessary to geoeeal average contx^utlon, 817 
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danger, property, to^ degree of, as affecting motmt of talTaffe reward, 5*70 

▼asm in, setting io motion, fetching or bringing assistance to, 067, 50S 
dangeroas goods, authority of master to jettison, 74 

charterparty must stipulate as to carriage of, 100, 101 
prohibmon against carriage in emigrant ship, 310, 346 
prOTialons relating A carriage of, 79 
when shipowner may refuse to take, 197 
Teasels, precautions to be taken as to^ 493, 494 
Danube, local naylgation rules affecting, 481 
day, length of a, 198, 124 
days, meaning of, 122 

saved, charterer not entitled to take into account, 120 
dead freight," meaning of, 101 
" dead slow," justification for going, 423, 424 
death, Biiti^ BhiPi on, returns to be made as tc^ 64, 348, G08 
entry in log-book of, 68 

pleasnie yacht, on, provisions not applicable to, 660 
seaman, of, p(iyment of wages on, 61 
provisions relating to, 66 

deceased seaman, administration c2 effects of, 68, 69 

creditors' claims td property of, 69 
duty of master in respect of, 58 
offences and pcnal^es relating to property of, 59 
deck cargo, carriage of wood goods as, regulations as to, 80 
on emigrant ship, regulations as to, 80 
foreign ships, provisions relating to, ^12 

jettisoning of, no general average contribution on, 317, 318 
liability* to be jettisoned, 74 
meaning of, 79 

usage of trade as affecting carriage of, 205 
when added to ship's regi'»iered tonnage, 80 
lines, regulations as to marking ship with, 78, 79 
shelter, provision on passenger steamer, 336 
declarations of survey, transmission to Board of Trade, 333 
deductions, allowed on valuation of cargo for salvage purposes, 588 

ship for salvage purposes, 687, 588 
liability of seamen's wages to, 50 

delay, arrival at port of loading, when shipowner liable as to, 178, 179 
exceptions relieving charteier from consequences of, 129 — 133 
in, action, danger where risk of collision exists, 429 
passenger's right of action in respect of, 83 

provision of cargo, in, effect where circumstances contemplated, 193, 
194 

risk of, in reaching place of delivery after arrival, upon-Whom falling, 
268 

unloading, in, natural conditions of port of discharge as affecting, 275, 
276 

** deliver, always afioat," as distinguished frox^ " lie afloat," 256 
delivery, cargo, of, by shipowner, effect of, 147 
person entitled to, 26# 
to ship, effect of, 199 

place of, 198, 199 

piiTchaaer or mortgagee no right to refuse, pending payment of 
freight, 309 

receiver’s liability discharged by, 653 
demise, charterpaxty, by, kinds of, 86 

nature of ebarterparty where not by, 86 
position of shipowner where ebarterparty not by, 170 
test whether charterpaxty by, or not, 86 
demprragie, arrival of ship for purposes of, 181—184 

charterer not liable for, where default attributable to shipowner, 
120 

ohartecer's liability as affected by employment of stevedore, 206 
to, on naming an unsafe port, 256, 257 
days, charterer’s right to, 124 
duty of oopsignee or indorsee to pay, 164, 

exceffjl^ excusing charterer from delay in providing cargo, effect 
of, i95 
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demurrage, Uea for, application of, 186 
meaning of, 121, 122 

payment of^ in abaence of stipulation, 126 
special contract required in respect of, 134^, 186 
when payable, 126, 126 
payment ceases, 126 

depth of water, duty of harbour authority as to, 647 

deputy superintendent, mercantile marine ofiBc^ of, acts which may be done 

by, 066, 067 
appointment of, 666, 666 

dereliot, definition of, 649, 659, 560 
• recovery of, as affecting the payment of freight, 589 

salvage of, as affecting freight, 589 
saving, as salvage services, 567 
ship, duty to report, 690 

deserters, British ship, from, how may be dealt with, 59, 60 
keeping of list of, 63 

desertion, countries affected by Reciprocal orders in r^pect of arrest for, 62 
facilities to foreign conntries as to arrest of seamen for, 62 
liability of seaman in respect of, 61 
loss of right to wages on, 49 
unseaworthiness as an answer to, 61, 62 
destitute seamen, provisions relating ^o, 56, 67 

detention, shipowner’s right to expenses of, after collision, 639, 64Ct 
deterioiation, drying of goods to prevent, master’s duty as to, 228 
master’s duty to checK, 226, 227 
detonating signal, right of vessels to use, 406 

“ detonating signal that cannot be mistaken for a distress signal,” meaning of, 
407 


deviation, barratry, when amounting to, 113 

discharge of charterer from contract by, 93 
express stipulations as to, effect of, 96, 97 
interests of cargo to be considered m question of, 227 
justification of, 83 

liability of shipowner for, where ship under charterparty, 96 
valid excuses for, 96, 96 

disabled vessel may be liable for subsequent damage, 869, 370 
disablement signals, provision for, 386 — 388 
disbursements, mastei's right to maritime lien for, 620 

priority of master’s lien for, 623, 624 , 

discharge, boats, from, liability in respect of, 118 

cargo, of, custom ox the port as affecting, 118, 119, 276, 277 

duty of respective parties as to, how regulated, 265, 266 
^ readiness for, what amounts to, 263 

regulations as to, 642, 613 

shipowner’s duties apart from stipulations as to, 266, 267 
stipulation in charterparty as to, 120, 121 
stipulations affecting parties’ duties as to, 267, 268 
where berth not available or inaccessible, 262 
"in turn,” provision as to, 127, 128 
seamen, of, 65, 56 

where ship sold abroad, 56 
discipline, offences against, 60 

powers of master as to, 69 
disobedience, liability of seamen in respect of, 60, 61 
dispatch money, provision for payment of, effect of, 128, 129 
disputes, as to receiver of wreck’s fees and expenses, how determined, 649 
title to unclaimed wreck, how dealt with, 553 
wages of seamen In case of foreagn*Roing ships, how settled, 48 
between harbour and conservancy authoriiy, reference, 554 
distraint, recovery of light dues by, 691 

tonnage rates by, 638, 639 
distress, deviation to assiA ship in, effect of, 96 
signals, abuse of, liability for, 479, 662 
in Sea Regulations, 1910... 479 

distressed seamen, passengers for purposes of pilotag^ 87 
dock dues, recovery as damages, 539 ^ 

duty of vessel lying in, 490 
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dock, duty of vessels CnteriDg and leaviog, 498, 499 

jurisdiction in respect of damage by collision with, d47 
master, liability of shipowner as aneoted by orders of, 632, C33 
meaning of, 684 
obeyance to orders of. 499 
owners, limitation of liability of, 612*«-617 
stipulation in charterparty as to arrlyal in, cifect of, 183 
doctor, when ship compelled to carry, 45 
document of title, bill of lading as a, 146, 147 
doouments, dnty of master to carry necessary, 213 
dredging stern first, duty of steamship going up river as to, 496,. 497 
dry>dockiog, recovery of costs of, as damages, 689 
dues, light, tee light dues. 

dumb barge, as vesoel requiring lights, 880, 881 

N good seamanship, special rules of, for, 494, 495 
may be held a " rowing boat,*' 381 
meaning of, 494 
navigation of. 494, 495 
right of, in fog on river, 420 
towed when lashed to tug, 389 
dunnage, nature of, 203 

shipowner’s duty to provide, 203 
Dutch steam pilot vessels, sound sigpals to be given by, 410 
effects, deccabed seaman, of, meaning of, 68 
embczzlcineiit, stores or cargo, of, seaman's liability for, 61 
emigrant, licence required to solicit, 352 

object of the Merchant Shipping Acts to protect, 11 
offence •of making false representation to, 352 
recovery of passage money by relauded, 343 
right to subsistence money where voyage delayed, 347 
runner, definition of, 351 

duty to wear badge, 862 
fee of, when rccoraiable, 352 
ship, carriage of medical officer on, 341 

Steel age steward and cook in, 341, 842 
certificate of clearance for, regulations as to, 8), 82 
'* emigrant ship,** definition of, 331 

emigrant ship, duty of chief officer of customs where ship bound to British 
poasassioco, 344 

^ foreign, carriage of interpreters in, 342 

inspection of medical stores before clearance of, 341 
issue of rations, ou, regulations as to, 889, 340 
legal proceedings in respect of, 353 
liability to obtaui further certificate of clearadbe, 82 
maintenance of steerage passengers delayed by wreck of, 348 
master's bond as necessary to clearance of, 343, 344 
medical inspection of, provision for, 342 
stores on, regulations ^ to, 340, 341 
number of steerage pas^ngers to be carried in, 337, 338 
passenger lists, provistons relating to, 344, 345, 348 
power to make regulations as to, 380 

prohibition of sale of spirits to steerage passengers of, 330 
provision vHth fixe engine, 78 
' provisions, water and stofres for, 338, 839 

regoUtdons as to carriage of deck cargo on, 80 

of Board of Trade as to steerage passengers in, 
838 

sanitary regulations oonceming, 830 
steerage passengers' rights at end of voyage of, 347 
^ steward to be carried bjt 841 

survey of, provisioa for, 885 
emigration officers, appointment of, 853 « 

power to deal with sick persffos, 345 
protectiem of, 853 

power of harbour authority as to, 646 
emoluments, Inclnsien in term ** wages,** 47 ^ 

Employers* Tiiirfl^ity Act, aa to definition of '* seamen*' for purposes of; 16 
" end on or nearly end on," meaning of, 484, 485 
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endfttageriner abip^ liability of maatelr ol* aeamon in Mpeot of, 89, W 
in trawling/’ mooning of, 898 
BnglEsn Channel, speed of sailing tobb^ in, 418 
ensign, grant of privilege to members of ya^t dabs as tOy 660, 661 
Boyal Yacht Squadron, of, 660, 661 

entry, goods before landing, effect whftre owner fails as ia, 280, 281 

for landing, at wharf other than Uiat at which ship discharg- 
ing, 281, 282 

equipment, negligence in, effect of, 602 

ship, of, provisions relating to, 77, 78 
equitable assignment, freight, of, rights of assignee, 802, 80 
. interesta, recognition of, extent of, 30, 81 
• es^lishments, lighthouse authorities, of, 633 

evidence, documents relating to registration of ship as, 32 
entries in log book as, 82 
protest as, 84 

register as, of ownership, 84 

examination, persons concerning wreck by the receivei^of wreck, 660 
excepted ships, list of, 610, 611 

execution of process, exemption relating to mail ships as to, 355, 356 
expenditure, when recoverable as a general average sacrifice, 31 S>, 320 
expenses, lighthouse authorities, of, provision of, 632, 634 
extra remuneration, when seaman may 50, 51 

extraordinary expenses, lighthouse, provision of, 683, 634 
fair-way, as distinguished from mid-channel, 467, 468 

duty of persons in charge of vessel aground in, 498 
meaning of, 40G, 467, 468 * 

when vessel justified in anchoring in, 498 • 

false declaration, as to qualification, penalty, 33 

statement, liability of seaman on making, 62 
fault, as distinguished from negligence, 617 

division of damage or loss in proportion to, 516 — 618 
nature of, where the cause of damage or loss, 519 
fault of the vessel,** meaning of, 616, 519 
** fault or privity,** meaning of, 614 

fault, presumption of, for breach of Sea Regulations, 534, 586 

on failure to stand by and render assistance, 535 
felony, sale of wreck m foreign port as amounting to, 656 
ferry steamer, liability for proceeding in a fog, 417 
final sailing, what constibutce, 219^ 220 , 

finders of wreck, duties of, 651 
fines, imposition on crew, regulations as to, 50 
fixe engine, provision of emigrant ship with, 78 

liose> provision on British sea-going steamship, 78 

protection of shipowners from liability in resp^t of, extent of, 111, 112 
saving property or life from vessel on; os salvage service, 658 
fires, power to regulate use of in harbour, 643 
fishing boat, see fishing vessel. 

ground, speed of vessels over, 487 
vessel, apprenticeship on, 41 
day signals of, 896 

duty of sailing vessd to keep out of way of, rule, 471 
steatners passing among, 897 
fog aignals by, 395 
lights fo be carried by, 393, 394 
meaning of, 396 

provisioning with boats and lifebuoys, 73 
sailing vessel to give way to, 444, 446 
steam, navintion where incumbered, 896, 897 
treatment of owners of, in respect of salvage reward, 633 
fishing wiUi drift-nets,*’ meaning of, 398 
flag, British, liability of ship improperly using the, 11 
nature of, a# carried by merchant ships, 11 
signal for pilot, 11 

flare-up light, duty of vessel being overtaken when showing, 4(^ 
right vof fishing vess^ to use, 896 
showuig by pilot-vessels, 892 
vessel being overtaken ttnhrt show, 899 
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flare*ap light, vessel’s right to attract attention bj showing, 409, ft07 
when shown lu sufficient time to prevent collision, 898 
floating derelicts, dnty to report, 590 

stranded vesm, as suvage service, 557 
“ flotsam,” meaning of, 546, 549 
fog, approaching bank of, duty dS vessel when, 413 
change of course in, when justified, 424, 425 
circumstances not justifying stoppage of engines in, 422 
density of, speed depending on, 416 
dumb barge’s right on river in a, 420 
duty of vessel in neighbourhood of, 420 

exception protecting charterer from accident caused by, 133 
ferry steamer’s liability for proceeding in a, 417 
look>out in, 411, 412 

position of vessel ascertained in, 421, 422 
signals, duty of look-out as to, 411, 412 

failure to stop on hearing, liability, 422 
Ashing vessels, by, 895 
former rcgulatLons as to, #10, 411 
inspection of shii 's, 363 
liability for not being heard, 411 
neglect to sound, 411 

powers making legulations as to, 359, 360 

vessel moored to position connected with shore not to give, 411 
unable to get out of the way, for, 388 
when tug is ” towmg ” for purpose of sounding, 414 
eouud-signals, regulations as to, 409 — 111 

« to be given by stumer or sailing vessel in, 410 
speed of ships in, 414, 415, 417, 418 
stoppage in, 423 

of engines in, 416, 417, 420 
when technically existing, 412 

foghorn, absence of mechanical, no excuse for not giving warning, 309 
foreign country, application of Sea Regulations to ships of, 376 

reciprocity in respect of arrest of deserting seamen m, 62 
discharge, scanien, of, 66 

foreign-going ship, delivery of agreements with crew on arrival of, 43 

official log-book of, 82, 83 
engagement of seamen for, 42 
meaning of, 38, 42 

' outward bound, notiflcation of change in crew by master, 

43 

payment of wages of seamen on, 47, 48 
Government vessels, exemption in respect of salvage award, 560, 561 
judgment %n rem, binding effect of, 76 
port, selling wreck in, offence of, 556 
foreign seamen, liability of master or owner importing, 56 

ship, application of Merchant Shipping Acts to, 12, 13 
detention of, 646 

duty of consul-general *on wreck of, 552 
liability to arrest on claim for necessaries, 67, 68 
tonnage rate, 637 

observance of Sea Regulations by, 375 
• ownership of, when court will entertain question of, 37 
registration abroad making British ship a, 612 
regulations as to providing with lifebuoys, 78 
tonnage of, how ascertained, 616, 616 
wreck of, claim to, 662 
state, freedom from arrest of ships of, 583 
station, inquiry by naval officers on, 698 
* warships, when within Sea Regulations, 408 

waters, narrow channels in, 406, 466 , 

foreigner, failure to make application necessary on sale of ship to, penalty, 83 
forfeiture, liability of ship to, 11, 38 « 

seisuxe of ship uablc to, officers entitled to effect, 33 
wages, of, when seaman liable to^ 49 
formal invest^ations, eonstltation of court holding, 592, 593 

holding in respect of shipping casualties, 593 
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foul berth, definition of, 489 

liability on vessel giving a, 489 
fraud, validity of salvage agreement as afl!cGted by, 571 
freight, advance, what constitutes, 313, 314 
when payable, Sll, 312 

allowance for, where shipo^er obtains other employment on default 
of charterer, 208, 209 

amount payable for, mle governing, 307, 308 
as subject of maritime lien for salvage seivlGCS, 679, 680 
assessment for salvage service ending at port of destination, 588, 589 

other than poit of de- 
stination, 688 

assignment by shipowner, effect of, 301, 302 
ut risk, how dealt with far purposes of salvage reward, 588 
breakdown of machinery as affecting payment of, 105 
charterer’s liability to pay, 293, 294 
classes of, where ship under charter, 297, 298 
commencement of voyage necessary to payi^ent of, 314 
consignee’s statutory liability to pay, 295, 296 
definition for purpose of salvage, 660 
delivery of goods essential to claim for, 304, 306 
different rates of, when specified in same charterparty, 104 
dishonoured bill of exchange no discharge for, 307 
equitable assignment of, effect of, 302, 303 • 

expense of ascertaining amount of, by whom payable, 310 
failure to deliver goods as affecting shipowner’s right to, 305, 306 
foi warding of goods by another’s ship, as affecting payment of, 306, 
307 » 

eeueral average loss of, when arising, 318, 819 
holder of maritime lien having right as against, 303 
implied authority by master to receive, 297 
contract to pay, 202 

insurer’s right to, in case of total loss, 301 
liability of indorsee of bill of lading to pay, 296 
to assessment fox salvage reward, 588 
lien for, existence of, 134 

nature of, which must be provided for, 134, 135 
where part paid in advance, 284 
of shipowner for bill of lading, 171 

extent of, 283, 284 ^ 

lump, provision for payment of, effect of, 310 
master’s power to bind owner in respect of, on transhipment, 240 
right to hypothecate for necessaries, 69, 70 
mortgage of ship as affecting assignee of, 303 

payment of, 299, 800 
nature of, passing to mortgagee of a ship, 26, 27, 300 
nut payable where bill of lading provides “ freight free,” 308, 309 
earned under unlawful contract, 307 
note, nature of, 148 

when terms between parties contained in, 147, 148 
ownership of goods immaterial as affecting liability to pay, 294 
port owner’s right to sue for, 297 
payment after sale of cargo by master, 254 

by charterer where goods sold during voyage, extent of, 72 
of advance freight as affecting balance of, 313 
primary liability of shipper, 291, 292 
under a through bill of lading, 149, 160 
where part goods only delivered, 306 

weight or bulk of cargo increased or decreabed during 
voyage, 809 

possession by mortgagee as affecting right to, 26, 27 
pro raidf nature .and payment of, 314, 816 
provision in bill of lading for payment of, 106, 107, 303, 804 
rate of, how ascertained, 808, 309 
payable by shipper, 171 

recovery of derelict as affecting payment of, 689 

repayment of, where ship lost, extent of, 106 

rights of assignee of, as against first morigagee in possession, 29 
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freight, rights of assignee of. as against second mortgagee, 29 
charterer against consiighee as to, 298 
sale of cargo d^ing rojage as affecting, 249, 250 
sh^ as affecting payment 298, 299 
salvage ox derelict as affj^ting, 589 

shipowner, ability of, to deliyer as affecting right to, 904, 306 
as person primarily entitled to receive, 296, 297 
right to withhold goods pending payment of, 164 
shipper's liability to pay as affected by issue of bill of lading, 293 
stipulation contained in voyage charter as to, 103, 104 
transhipment of cargo to earn, effect of, 236 — 238 
uso of own ship by shipper as affecting payment of, 292 « 

valuation for purposes of general average contribution, 324, 325 
when master can pledge, 72 

not returnable on loss of goods, 235 
payable, 303, 304 
the subject of salvage, 560 
frozen meat, shipofvner's duty on carriage of, 189 
frost, exception protecting charterer against, 132 
fruit cargo, master's duty during voyage with, 225 
" full speed astern," nature of order, 467 

funds, raising of, by hypothecation of cargo, when permissible, 243 

gas float, not a ship, 375 s 

general average contribution, adjustment of, 823, 324 

enforcement of, 823 
persons liable to, 322, 323 
requisites to claim ft r, 316 

• valuation of cargo, ship and freight for pur- 

poses of, 824, 325 

when not recoverable in case of collision, 541 
deflnltion of, 315 

expenditure, shipowner's right to recover, 319, 320 
expense, port charges and pilotage dues as, 321 

reloading and warehnusiiig chaigcs as, 321, 322 
repairs to ship as, 320, 321 
unloading charges as, 321 
wagfcs of crew as, 821 

expenses, expenses in port of refuge as, 320 
lien for, existence of, 134 
• of shipowner for, 284 

loss, cargo, of, bow may arise, 317, 338 
freight, of, when arising, 318, 319 
ship, of, when arising, 319 
provision for payment In Dill of lading, 151 
shipowner not piotectcd against contribution in case of fire, 
112 

when shipowner liable for, 187 
collision regulations, history of, 872, 373 

table of, App. i. et geq. 
damages, right to recover, 537 

lighthouse authority,- see lighthouse authorities. 

power as to removal of wieck, 654 
General Tdghthouse Fund, constitution of, 633 

R^^ter and Record Office, control and supervision of, 63, 64 

■ ' lists of seamen to be returned to, 63, 64 

general ship, ship chartered as^ effect of, 100 
getting under way, duty of vessel when, 484 
glving-way vessel, duty not to cross aheM of keep-on vessel, 543 
of, 482 

- rights as to manoeuvring of keep-ou vessel, 448 

in exorcising duty to keep out of the way, 467 
good order and condition, effect of statement In bill of lading that goods 
shipped in, 166, 167 

seamanship, avoidance of collision by, 456, 488 
fog, in, rnlea as to, 410, 416, 495 
tiues of, extent oxt 483 

In narrow waters, 496 sf teg, 

' speoial tCssels. 490 st tsg. 
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good seamaxiBblpk rules of, speolal weather, 495 

nsaal events, 464 at ssg. 

goods, acknowledgment of receipt of, bill of lading M, 144-^146 
damaged, measure of damages In respect of, 991 

shipowner's liability in respect of, 156, 157 
delivery essential to shipowner’s jffght to, 8€4 
duty of owners of, on arrival in harbour, 638 

failure to deliver as affecting sbipowner'a right to freight, 806, 806 
fitness to receive, as ccmditlon of seaworthiness, 186 
part delivery of, as affecting payment of freight, 806 
possession of, bill of lading as effecting, 146, 147 
• power of harbour master where left on quay, 642 
safety of, shipowner’s liability as to, 107, 108 
transfer by bill of lading, 109, 160 
Government rules. Sea Begulations not to interfere with, 407 

ships, evcmption from claim for salvage reward, 560, 661 
power to register, 16 
registration a^ British ships, 375 ^ 
grain, stowage of, provisions as to, 80 

green bides, prohibition of carnage in emigrant ship, 346, 346 
guano, prohibition of carnage on emigrant ship, 316, 946 
gunpowder, harbour regulations as to, 643, 644 
guns, harbour regulations as to, 643 

harbour authority, duty as to buoys, lights, beacons and sea marks, 645 

provision of lifeboat and rocket apparatus, 64*5 
tide gauge, barometer, and weather report, 645 
to poet copies of bye-laws, 646, 647 
employment of meters and weighers by, 048 
liabilities of, 617, 048 
limitation of liability of, 612 — 617 
meaning of, 664, 612, 634 
power as to fines and lights, 643 

making of b>e-law8 646, 646 
removal of wreck, 664 
combustible caigo, precautions as to, 643 
damage to, liability of shipowner as to, 644 
recovery of cost of, 644 
depositing of refuse matter in, regulations, 644 
dues, duties of ship on arrival as to, €37, 688 
duty of vessels approaching in opposite directions, 498, ^99 
]uii8diction in respect of damage done by ship to, 647 
management of vessels entering, 639, 640 
mastci, disobedience to directions of, liability, 641 

duty on repairing or cleansmg of harbour, 641, 0J2 

liability of sbipowD^r as affected by orders of, 632, 533 

meaning of, 634, €40 

obedience to ciders of, 499 

power as to goods left on quays, 642 

mooring of vessels, 639, 640 
to remove obstructions, 642 
powers of, generally, 640, 641 
wrongful exercise of powers by, liability, 642 
meaning o-f, 664, 634 

moving ship in, who may be employed m, 606 
rate, collection of, 684, 686 

Tights on payxnent of, 636 
reservation of rules for, 477, 478 
safety of. provision for, 643, 644 

harbours and Inland navigation, reservation of rules for, under Sea Jlegala- 
lions, 477—479 

hatches, when master must batten down, 226 

hcatiw, shipowner's liability in respect of, 204 

hire of ship, mastat’s implied authority to contract for, 65 

His Majesty’s ships, meaning of, 376 

home-trade passenger ship, master's right to refuse to admit paaseuger on, 

880 

meaning of, 88, 880 
steamer, equipaUbt of, 886 
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home-trade ship, agreement with seamen £6r, nature of, 42 
delivery of official log-book of, 82, 88 
meaning of, 42, 611 
payment of seamen's wages in, 48 
House of Lords, appeal in respect of salvage reward to, 681 ^ 682 
hove-to, duty of vessel, 432, 433 • 

Humber rules, application of, 481 
“ burt or injury,” seaman, to, what it includes, 46 
hypothecation of cargo, conditions justifying, 242 — 246 
definition of, 240, 241 
on behalf of cargo owner, 247 
powers of lender on, 241 ^ 

rights of lender under, 245, 246 
ship or freight, master's authority as to, 69, 70 
loe, deviation to escape collision with, effect of, 95, 96 

exception protecting charterer against accident caused by, 132 
strengthening of ship to encounter, as condition of seaworthiness, 215 
identification, method of achievement o|. 11 
illegal trading, liability of ship to forf^ture for, 38 
illness, master or seaman, of, Lability of owner as to, 46, 46 
immoderate speed, what may amount to, 418. 419 
impeding navigation of ship, seaman’s liability for, 61 
importing goods, discharge of liGi\on, statutory provisions as to, 287, 288 
” m charge,” meaning of, 871 
” in or near coast.” as to meaning of, 650 
in personam, rights of salvor, 680, 681 
in rem, extent of judgment, 617 

foreign judgment, effect of, 76 
rights of salvor, 679, 680 
statutory rights, how enforced, 626 
” in sight of one another,” meaning of phrase, 473, 474 
** in sufficient time to prevent collision,” meaning of, 398 
in the forward part of the vessel,’' when anchor light is, 405 
” in turn,’' meaning of, 128 

provision in charterparty as to loading or discharging, 127, 128 
incapacity, owners under, transfer of ship to, registered in name of, 23 
incoming vessel, duty to wait for outgoing, 498, 490 
indemnification, loss, for, extent of consignee’s right to, 291 
settlement of the,» 637 

independent salvors, apportianmeot of reward between, 684 
indorsee, duty to pay freight, 164 

liability apart from statute, 166 
transfer of bill of lading by, 168, 169 
indorsement, bill of lading, of, effect of, 166, 166 
inevitable accident, instances of, 411 

no right of action where damage caused by, 500 
when collision the result of, 636, 636 
infant owner, transfer of ship registered name of, 23 
information, as salvage service, 557, 568 
injury, master or seaman, to, owner's liability for, 45, 46 
inland waters, application of Sea RegulatioTis to, 478 
reservation of rules for, 477 
inquiries and investigatiohs, classes of, 691 
inquiry, cocistitation of the coai;t of, 692, 593 

naval officer»on foireign station may hold^ 693 
power of Board of Trade to order, 649 
preliminaTy, when and by whom held, 691, 692 
procedure at, 694 

on appeal from finding of, 694, 595 
institution of, 594 

refusing to attend, on order of Board of Trade inspector, penalty, 661 
rehearing and appeals from findingf 694, 695 
Inspection, ship’s medical stores and anti-scorlmtics, of, 46, 341 
provisions, of, 44, 339 

inspectors of ships, appointznent and duties of, 660, 651 
insurance, advance freight, of, effect of, 318, 814 

payable subject to, effect of, 818 
fnteresta involved in maritime adventure as subject of, 315 

( 84 ) 



Ihpbx. 


SH^PPIKO AND KXVlOATlOS—otmHnvtd, 

insurance, right to effect in respect of steerage passengers, 84:9, 860 
insurer, right to freight on total loss of ship, 801 
interest, recovery as part damages throogh collision, 641 
intermittent light, duty of vessel showing, 402 
Intei:national Convention on safety of passenger trafBo, 78 
interpleader, when shipowner must reioi't to, in respect of claims to cargo, 
264, 266 

interpreters, carriage on emigrant ship, 342 
investigations, formal, constitution of court holding, 692, 693 
holding of, 692 

procedure on institution of, 594 

rehearing of, power of the Board of Trade as to, 694 
* when and how held, 591, 692 

jetsam,” meaning of, 648, 649 
jettison, authority of master to, 74 

dangerous goods as subject of, 74 
master's power as to the cargo, 228 
” necessity " to, meaning of, 76 
judge’s report of inquiry, duty a? to delivery, 694 • 

judgment, as to canceliation or suspension of officer’s certificate, delivery of, 
594 

Cl editors, postponement of rights of, to those of registered moit- 
gagee, 28, 29 

powers of arrest 6f mortgaged ship, 28 « 

in rem, extent of, 617 

foreign, effect of, 76 

satisfaction of maritime liens in order of, 622 
Jurisdiction, application of Meichant Shipping Acts to foreign vesse ls within 
the, 12 

keep-on vessel, duty to assist in avoiding collision, 450, 451 
keeping course, duty of keep-on vessel as to, 448 

steamer approaching another in winding river as to, 
447 

vessel not giving way as to, 445, 446 
meaning in respect of bailing ship, 461, 462 
rule, when departure from justified, 448, 449 
vessel, duty of, 432 

when sailing ship justified in departing from rule as to, 462, 
453 

King’s enemies, non-liability of shipowner for damage caused by, 107 
running without lights to escape, 369 * 

stipulation as to, application of, 108 
Kegulations, how far poiver of warship to change course affected by. 
449 

knowledge, salvor’s duty to show reasonable degree of, 577 
laches, as affecting rights under maritime lien, 680 
” lagan,” meaning of, 649 

landing cargo or persons, as salvage service, 657 
stage, not a “ vessel,” 14 

landowner, indemnification where salvage left on land of, 550 
lascars, production of list of, liability to penalty in respect of, 43 
return where found destitute, 66 
right to engage, provisions as to, 43 
latent defects, defects not excluded by exception as to, 116 
launching a vessel, warnings to be given in respect of, 484 
lay days, charterer’s right to make use of, 124, 125 
meaning of, 121, 122 

leakage and breakage, loss covered by exception of, 115, 116 
legal proceedings, and see proceedings. 

in respect of emigrant ships, 353 
offences in respect of emigrant ships, 363 
lender, bottomry bond, on,^risk undertaken by, 71 

position of, whei^ taking bottomry bond as security for bills of 
exchange, 78, 74 

rights under a hypothecation of cargo, 246, 246 
letters, illegal carrying pf, 864, 856 

liberty to call, stipulation in charterparty confeoning, effect of. 96 
tow, rights of master under stipulation giving, 96| 97 
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licence, emigrant runner's, how obtained 952 
necessary to passage broker, 860 
passage broker’d, how obtained, 860, 351 
pilot boats, for, necessltT, 803 
pilot’s, grant of, 600, 601 

no liability implied by grant of, 601 
revocation or suspension of, 601 
supply or engage seamen, to, granting of, 43, 44 
“ lie afloat,” as distinguished from ” deliver, always afloat,” 256 

lien, agent on bill of lading, of, 288 

application of proceeds of sale of goods by bhipowner for, 283 
charges not subject to, 285 
clause, nature of liens conferred by, 134, 135 
demurrage for, application of, 136 
enforcement of general average contribution by, 323 
holder of bill of lading as subject to shipowner, 285, 286 
maritime, see maritime iien. 
uiaster, of, for unpaid passage money, 829 
wflen arising, 68 

mortgagee’s liability in x ^spect of, 26 
nature of, to be created by si>ecial contract, 285 
seaman’s, on ship for wages, 63 
shipowner's, discharge' of, 287, 288 
duration of, 287' 
extent of, 283, 284 
when lost, 288 

where goods landed and warehou<-cd, 282 
< c> part goods lost, 160 

statutory provision preserving maser’s, on landing caigo, 280 

life, danger to, as aflecting amoimt of salvage reward, 576 

necessary salvage service, 562 

the first consideration in assessing salvage reward, D76 
right to salvage reward in respect of, 661 
salvage, apportionment of contribution in respect of, 687 
claim for, priority of, 661, 562 
saving appliances, duty of owners and masters to provide, 78 
of, as excuse for deviation, 95 
statutory duty to assist in saving, 561 
lifeboat crews, apportionment of salvage reward between, 584 
when ranking as salvors, 570 
" provision and mamtenance of, 615 
service, meaning of, 654 
lifebuoys, ships liable to carry, 78 
light dues, calculation of, 630 

colonial, recovery of, 681 
liability of pleasure yachts to, 660 
recovery of, 630, 631 
ships liable to, 629, 630 ^ 

lighter, not a ship, 377 

lightermen, strike of, as affeseting cohrterer’s llabillj^, 131 
lightexs, custom of the port>s to disoliarge into, efrect of, 269, 270 
shipowner’s liability to provide, 268 
lighthouse authorities, as 'removal authorities, 564 
t establishments of, 633 

» exemption of premises of, 628 
general, duties of, 630 

powers of, 628, 629, 632 
liability of, 628 
definition of, 627 

lighthouses, construction of, 638, 629 
* inspection and ooutrol of, 682 

superintendence and management of, 627, 626 
lighting of wreck, duty and liability as to, 555' 
lights, and tae stern lights. 

absence of, effect of, 882 

alteratioa of, as showing a risk of coUislan, 480 
application ^ regulations as to, mode of, 880 
gntlioKitisis making fei^latioos as to, 859, 860 
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lights, breach of roles as to, 882 

bright moonlight no excuse for not carrying, 3B1 
bye-lawa as to use of, harbour authority's povver as to, 643 
carrying in wrong place, liability, 386 
duty of harbour authority os to, 645 

look-out on river in reputing, 486, 487 
fishing vessels, provisions, 398 — 895 
fixing of, effect of regulations as to, 389, 390 
inspection of ship's, 368 

navigating officer's duty to observe, 429, 430 

neglect to provide, no exoneration for, 477 

object of regulations as to, 379, 880 

obscuration of, effect of, 382, 888 

pilot vessels, of, provisions as to, 892, 393 

replacement where lost, duty as to, 381 

rowing boats and vessels under 20 tons, 391 

rules concerning, m Sea BegulaUons, 1910... 879— 383 

shown by small vessels in bad weather, 890 

vessel aground, *888 • 

towed, 888 

special rases where good seamanship requires showing of, 383 
vessels, required to carry, 380 
steam vessel of less than 40 tons, 391 

under way, on, ^bsition of, 386 

regulations, 384, 385 
when towing, 385 
vessels of less than 40 tons, 391 
strict adherence to regulations as to, required, 3J1 
telegraph cable ship, to bo earned by, 386, 387 
tow's liability for tug's, 491 
towing, liability of tow as to, 381, 382 
unusual, excuses and exceptions for showing, 381 
vessel at anchor, of, 403 

not under command through accident, on, 386 
when tow liable in respect of tugs, 386 
wrecks, on, liability, 383 
wrong, liability for carrying, 881, 882 
Liimitation Act, 1623, application to seamen's wages, 64 
limitation of action, ngain^^t harbour authorities, 648 
liability, collisions, in case of, 617 

harbour authorities, of, 648 * 

persons in whose favour applying, 612 — 617 
statutory, 614 

tonnage as affecting, 616, 616 
where claim settled out of court, 617 
time, action for damage by collision, for, 624 
proceedings, procedure on, 616, 617 
“ limits of the United Kingdom," meaning of, 656 
lists of crew, delivery and contents of,^ 667 
load lines, provision for marking ship 'with, 79 
loading, boats, from, liability in respect of, 118 

cargo must be ready for, charterer’s duty as to, 190, 191 

charterer lexcused as to, where contract unlawful, 201 

conveyance of cargo to place of, charterer’s duty as to, 192 

custom of the port as affecting, 118, 119 

delay or failure in, due to contemplated cause, effect of, 201 

delivery of cargo for purposes of, place of, 108, 190 

destruction of goods during, as affecting charterer's liability, 201, 202 

employment of stevedore for purposes of, effect of, 206, 207 

exception protecting shipowner’s responsible for, 198 

exceptions to liability of charterer in respect of, 200 — 202 

failnre of shipo\i«n6r to perform condition precedent to, effect of. 

192, 108 

or refusal of shipper to effect a, rights of shipownexj 196, 197 
Implied condition of seaworthlnpES during, 186, 187 
•• in turn," provision as to, 127, 128 

liability of charterer to complete in ease of obftruetLons, 180, 182 
master^s duty on completion of, 218 
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loading, notice of readinesa to conimence, datj of shipowner to give, 186 
port of, charterer's duty to name a safe, 181 
provision as to exact place of. 184 

of ballast as affecting time for, 185 
qualifying sUpulations affecting shipowner's rights in respect of, 
181 c 

readiness of ship for purpose of, 177, 164, 186 
regulations applicable to foreign vessels as to, 12 
risk of shipowner in respect of, when aifcaching, 202 
scope of exceptions in charterparty relating to, 194, 195 
ship becoming unsea worthy during, non-liabilily of shipowner, 190 
shipowner's default in respect of, liability, 200, 201 

duty to obtain pratique before, 185, 18G ^ 

liability in respect of, 203, 204 

supervision of, duty of shipowner to provide a master for, 203 
time for, provision in charterparty as to, 119, 120 
stipulations in charterparty as to, 179, 180 
local Acts, repeal by Pilotage Order, 598 
local authority, meaning of, 479 « 

rules of, requirem<*nts as to validity of, 478 
light dues, recovery of, C31 
lighthouse authorities, constitution of, 628 
powers of, 629 

marine boards, constitution of, 653 

control by Board of Trade, 661, 655 
election of elective element of, 653 
establishment of, 662, 653 

, ^ incTcaiitLle marine oflSces, wdierc exist- 

ing, 655 

powers and duties of, 053 
validity of proceedings of, 654 
navigation rules, districts in which existing, 480 — 483 
judicial decisions on, 481 — 483 
observance of, 479, 480 

rules, narrow channel rule as affected by, 470 
lock-outs and strikes, exception, protecting charterer against, 131, 132 
lodging-houses, seamen’s, provisions relating to, 51 
log-book, engineer’s, effect of entries in, 82 
entry in, nature of, 82 

wlicn to be made, 82 

♦ of name of member of crew refusing to take aufai-scorbutics, 
45 

offences in, 63 

particulars of collision in, 372 
statement as to leaving seaman abroad, 43 
proof of desertion by, 49 

look-out, absence of, as breach of Sea Regulations, 486 
astern, when no necessity for, 486 
duty as to fog signals, 411, 412 

in reporting lights on'riv^r, 486, 487 
on tug as to, 486 
fog, in, 411, 412 

good, burden of proof as to, 501 
, what constitutes, 485, 486 
neglect to keep, proper, n6 exoneration for, 477 
proper, considerations in deciding what is a, 486 
place for off Beachy Head, 486 
loss, division between tug and tow and third vessel, 529 
of, how asceitained, 520 

statutory rule of, 516, 517 
•general average, 315 
must take place on board the ship, 613 
of cargo, proximate cause of, how arrived atg^ 233 
right to advance freight as affected by, 312 
life, contribution as between shipowners in respect of damages for, 
693, 594 

right of action for damages In respect of, 623 
profit, as part damages for collision, 540 
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loss of profit, failure of shipowner to provide ship, on, 210 
ship, repayment of might in case of, 105 
report to be made of, 658 
statutory duty to repeat, 590 
partkmlar arer^e, 8i5 

losses, nature to whi& liablity limitatisn applies, 613, 614 
** lower passenger deck," definition of, 382 

lucifer matches, prohibition of carriage on emigrant ship, 846, 346 
lump freight, provision for payment of, effect of, 310, 811 
lunatic owner, transfer of ship registered in name of, 23 
machinery, breakdown of, as affecting payment of freight, 105 
shipowner's duty to supply in respect of cargo, 189 
magistrate, appeal by pilot to, 609 
mail bag, meaning of, 354 

ships, application of Order in Council as to, 354 
exemptions in respect of, 366, 356 
freedom from arrest, 356 
Tight of search by offlceis of customs, 356 
mails, carriage of, 354 — 356 * ^ 

Manchester Ship Canal, application of local rules to, 481 

Sea Regulations not applicable to, 876 
when position of vessel " ascertained " in fog in, 421, 
422 

managing owner," a commercial asT distinguished from legal expr^sion, 
690 

managing owner, duty to report loss of ship, 690 
liability to account, 36 
nature of office and pouer of, 85 • 

registration of name and address of, 18 
marine store dealers, powers of receiver of wreck as to licensing of, 551 
Maritime Conventions Act, 1911, application of, 624, 525 

liabilities under, 518 

rule of division of damage under, 616, 517 
statutory jurisdiction in respect of damage 
under, 546 

maritime lien, and gee Hen. 

bottomry and respondentia bonds, for, 620 

enforcement of, 626 

extinction of, 626, 627 

foreign court may establish, 617 

liability of mortgagee in respect of, 25 * 

master's right in respect of disbursements to, 620 
nature and extent of, 617 
object of, 545 

priority of claim to salvage as a, 622, 623 
master’s claim to, 623, 624 
whcie several actions arjse out of one cause 622 
property to which attaching, 619 
light ox holder in respect of freight, 303 
rights of mortgagees deferred to, 29 
salva^ creating, 619 
to what attaching, 546 
transfer of, rule as to, 625, 626 
wages, for, to what attaching, 620 
when accruing in respect of salvage services, 579, 580 
arising, 545, 618, 619 
liens, priority as between, 680, 621, 622 
property, as subject of salvage, 569, 560 
what is, 659, 660 

marking British ship, of, provision for, 17, 18, 78, 79 
pleasure yachts, exemptions of, from, 660 
marriages^ Mties of master as to, 64, 82, 657 
master, acts of, amountins to barratry, 112, 113 

without the exception ** peiils of the seas," 110, 111 
advances by, right of recovery, 67 
appointment or removal of, powers as to, 40 
as agent of shipowner in ordering repairs, 946, 247 
authority of, as to necessaries, 66, 67 
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master, authority of, federal, 6i, 66 

Umitatioiia on, 66, 66 
over passengers, 829 
scope of, 67 

to bind shipowner, extent of, 164, 178*— 176 
bjpotbeofrte ahii^ or freight, 69, 70 
jettison, 74, 76 

sell cargo, extent of, 248, 249 

bond, of, necessity for, to clearance of emigrant ship, 848, 844 
claim for Tva^c^ postponed to that of bottomry bond holder, 68 
delivery of ship a papers by, 64 

deviation fr m course by, when excused, 96, 90 ^ 

dis( rction cf is to obeying Sea Begulations 366, 867 
duty as to births, G4, 348, 668 

care of cargo, 224, 225 
certificate of seaman's discharge, 66 
deaths, 68, 64, 82, 348, 668 

dismantling vessel on entering harbour, 639, 640 
c illegal conveyance of^ letters, 855 
mamtenancf* of ship during voyage 220 
marriages, 64, 82, 667 
pa<«8enger lists, 214, 846 
preservation of good^ 237 
provision of life-savxng appliances 78 
record of fines, 50 

repair of ship during voyage, 221, 222 
sale of cargo, when justified, 26 i, 264 
^ tonnage rates on arrival m harbour, 637, 638 
on oompletion of loading, 218 

reaching port of refuge, 221, 222 
to assist proper ofiQcer to effect arrest, 366, 866 
check deterioration of cargo, 226 227 
communicate with cargo owner, 231 

owner of cargo before sale, 253 
give notice as to floating derelicts, 590 
obey owner s mbtructions 66 
observe conduct of pilot, 63 1 
proceed to discharging berth, 262 
report casualties 690 

eng'igement of, nature of contract of service 40 
• grant of certificate of competency to, 88, 39 
pilotage ceitificate to, 601 
implied authority of, to receive freight, 297 

on behalf of cargo owner, exercise of, 229 — 231 

nature of, 228 

inability to communicate with cargo owner as condition of right to 
hypothecate cargo, 244, 246 

indorsement of certificate of registry on change of master or owner- 
ship, 21 • 

injury or illness of, owner's liability for, 46 
liability for disobedience to Sea Regulations, 362, 363 

exceeding authority in signing bill of ladmg, 166 
negligence, 626 

, on failing to render aseutance, 873 
ipiproper saTo of cargo, /6, 77 
hen of, for disbursements, 67, 68 

unpaid passage mon^, 320 
statutory prorvision protectiog, 280 
limitation of authority of, on signing bill of lading 155 

when bindingi 164 

- meaning of, 69, 366 

offences by, in respect of Pilotage Regulations, 607, 608 
personal reapoosiblbty of, 65 « 

pilot beat, of, duty of, 606^ 606 
pilotage offences by^ 607, 608 
position tuk trustee for owner, 66 
power to bind shipowner, 164, 173 — 175 
l]^ottMGat6 cargos 240 — 247 
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master, power to bjpothecate iriiip or freight^ 69 — ^74 
lettison cargOi 74, 7a 
land and warwouse cargo, 978, 279 
sell cargo, 70, 77, 247-^204 
ship, 70, 76 

Iranship cargo, 74, t39, 240 
powers as to disclplincj 69 
practice to qualify on signature by, 156 
preBumption as to autliority to sign bill of lading, 154 
priority of lien of, for wages and disbursements, 023, 024 
production of oertificata by, 89 
TccoTcry of wages by, 03 
Tight as to carnage of dangerous goods, 79 
loss occasioned by collision, 643 
transhipment, 74 
in seeking port of refuge, 223, 224 
to maritime lien for disbursements, 620 
refuse admittance to passenger, 330 
tranship cargo during voyage, 222, 223 
sale of cargo by, for its preservation, effect of, 250 
t powers, 76, 77, 247 — 254 

shipowner’s liability as to, 249, 250 
ship by, poweis, 76, 76 

share of, in salvage leward, o83 • 

signatuie of bill of lading by, as agent for charteier, effeot of, 175 
signing of bill of lading by, 163 

stipulation in cbartiei party as to signing of bills of lading by, eff«^ct 
of, 100, 107 • • 

successor to, on death at sea, 40 
supervision of loading of cargo by, 20$ 
tiansfer to another ship, effect on cntiffcate, 602 
tianshipmont of cargo by, rights as to, 74, 236, -237 
when freight can be pledged by, 72 

having no authoiity to vary chaiterparty, 174 
wrongful sale of cargo by, 247, 248 
mastci’d bond, 343, 314 

list, preparation of, after delivery of passenger list, 344, 346 
mate, grant of pilotage certificate to, 601 

transfer to another ship, effect on certificate, 602 
mate’s receipt, delivery of goods to consignee undei, necessity 153 
effect of delivery of, 162, 153 
exchange of bill of lading for, 152, 153 
handing over and effect of, 161, 152 
loss of goods after delivery of, effect of, 151 
mistake in, when master not liable, 156 
transfer of, effect of, 153 

when terms between parties contained in, 147, 148 
measure of damages, breach of contract by shipowner to deliver, on, 288 
non-delivery of cargo, on, 289, 290 
partial failure to provide ship, 210 
principles as to, 58C, 537 

where charterer fails to provide a caigo, 207, 208 
ship proper carge^ 209 
refuses to name a berth, 261 
ship delayed on voyage, 289 
shipowner fails to provide ship, 209, 210 
ves^ damaged but not lost, 539 
measurement, ascertainment of freight by means of, 306—610 
countries adopting Bntish system of, 19, 20 
ship, of, zoles as to, 19, 20 
mechanical foghorn, non-use of, effect of^ 412 
medical Inspection, emlgMuat ships, of, provision for, 842 
officer, emigrant ship on, when must be carried, 341 
stores, carriage by ship, provlslcui for, 46 

emigrant ship, on, inspection before olesxauce^ 341 
provisioas as to^ 340 
Mediterranean Sea, meaning of, 898 
Medway bye*laws, application of, 431 
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mercantile documentor deliveiy to Heglatrar-General, 658 
laws, power of Board of Trade to enforce, 652 
Mercantile Marine Fund, abolitioa of, 632^ 683 
mercantile marine ofBoeSr establiahmont of^ 666, 656 

liability of officers of, 655, 656 

supennteAidents of, appointment and duties of, 656 
Merchant Shipping Acts, application to colonial ships, 13 

foreigners, 12 
object of the, 10, 11 
merchant ships, flag caiiicd by Biitish, 11 
Merse3' rules, application of, 481 
meters, employment by harbour authority, 643 

mid channel, as distinguished from fair-way, 467, dOS * 

misconduct, liability of master for, 66 
salTOrs, of, effect, 677, 686 

misdemeanonr, disobedience to Sea Regulations as, 362 
misrepresentation, salvage agreement as affected by, 571 
mist, speed of vessels in, 414, 416 

sound signals ^ o be given by steameo or sailing vessel in, 410 
when technically existing, 412 
mistake, mate’s receipt, in, when master not bable, 156 
moderate speed, object of imposing, 416 

what may^be, 415, 416, 418, 419 
money orders, seamen's, provision for issue of, 52 
mooring of pleasure yachts, 601 

vessels, regulations as to, 640, 641 
mortgage, bill of lading, of, effect of, 147, 163 

British ship, of, formalities of, 23, 24 
ship, of, assignee of freight as affected by, 303 
discharge of, 30 
nature of, 24, 26 

payment of freight as affected by, 299, 300 
with her appurtenances, effect of, 24 
mortgagee, ship, of, amount of freight payable to, 300 

bankruptcy of mortgagor as affecting, 27 
freight as affected by possession by, 26, 27 
maritime lien as affecting rights of, 29 
nature of freight passing to, 300 

no Tight to refuse delivery of cargo pending payment 
of freight, 309 

non-liability to claim of creditors, 26 
possession by, how obtained, 25 
power of sale of, 27 

priority over judgment creditors of mortgagor, 28, 29 
right to possession, 25 

rights and liabilities on taking possession, 26 

of assignee of freight where possession in, 29 
law governing, 24 

shares of, non-Tiability 4a respect of liens of part owncis, 
26 4 

snbseqnent, right to possession, 300, 301 
mortgagor, liability to reimburse mortgagee in respect of maritime lien, 25 
name or British ship, provisions as to, 17, 18 

narrow channel, allowance for behaviour of other vessel m, 469, 470 
deflnition of, 465 — 467 
duty of steam vess^s in, rnle^ 465 
fog in, behaviour in, 421 
speed in, 416 

positive duty of steamer In, 468, 469 
rule, application of, 440 — 442 
. conatruction of, 465, 466 

Grossing rule as applied in connexion with, 441, ^42 
history of, 466 * ^ 

local rules as affecting, 470 
not applying to Tessef swinging, 469 
channels, Capadjon, 466 

for^n waters, in, 466 

list of, in British territorial waters, 466, 466 
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Dario w chanDelSp Quecmsland, 466 

waters, application of crossing rule in, 437, 439 
DaTigation in, 496—499 

National Insnrance Act, 1011, as to definition of seamen under, 15 
national ship, liability m case of, 633 
nationality, British, penalty on concealment of, II 

nautical assessors, appointment to absist in inquiries and lavestigaiions, 692 
naral courts, constitution and jurisdiction of, 662 
officers, inquiry on foreign station by, 693 
“ naTigato with caution until danger of collision is over,** meaning of, 423 
navigating, is salvage service, 657 

, officer, duty as to bearing of approaching vessel, 439 

to ebserve lights of approaching vessel, 429, 430 
provision as to obeying and construing of r^cs by, 471, 472 
navigation, accident of when shipowner may be liable in respect of, 114, IIB 
local lules of, obbcrvancc of, 479, 480 
negligence in, 602 

nature pf 603, 601 , 

ncr 8 liabhlity for, 602, 503 
** near rclitnc ’ imaning of, 51 

necessaries, liibilit'v of ship to arrest on claim in rcbpcct of, 67, 68 
in lotcr b anthiiitv aa» to bb, 67 
niL ining of, O'J bO , 

prion 1\ cf statutory lion for, 624 • 

pioof rcqujicd on cliim in respect of supply of b9 
necessity, mciuing of as rcison for sale of ship by niastor, 76, 76 
negligent e, icts cf ante cedent an 1 subsc-juent, 510, 612 

IS the ‘ cause, i question of f ict, 569 
arising from act of one vessel only 606, 507 
bre ich of be 1 llcgulationb, 364 
as affecting saUnge rcwaid, ^»77 

ipplicd in txrtptioinl cises, 606, 506 
I th vessels of 607 
burden ol proof, 114 BOO, 601 
‘ cause jn 1 i\v cf mcinintr of, 609 
clause acts of negligence not co\ercd by, 116, 117 
as usual clause in bill ct lading 150, 151 
effect uhtre mas(.ci also owner, lib 
form iiid scope of 117, 118 

implied cjndrtions not affected bv 11b 117 , 

mitteis somct3nui» covered by, 132, JS3 

oiiJisbion from hill of lading when contained in chartcr- 
pirt^, effect of 107 
puipose and effect of inseition of 116 
stituloiy pro\jsjons in United BtatCb affecting inbexlion 
of lib 

colliUial jnimateiial 606 
duiuig voyage, what ainounts to, 221 
« (]nipment, iii >02 

kinds of, whtre both vessels to blame, 610 
liibilit> for collision in the cise of a chartered ship, 526, 527 
of harbour aulhorit\ for, 648 
master for, b5, 626 
shiiiouner liable for, 110, 111, 203 
more than two vessels, by, 616 

iiiiurc « f cause of action for collision through, 499, 500 
piiDCiplcs of liibility for, 607 — 509 
proof in collision cases, rules, 601, 602 

shipownei s liability for loss outside the exception ** perils of the 
seas * on account of HO, 111 
simultaneous, instances uhfre boll to blame for, 610 
stcvcdoie, of, shipowners liability for, 206, 207 
negligent navigation, by whom caused, 602 

b ability of owner for, divisions of, 603, 604 
nature of, 603 

negotaable instrument, bill of liding as, eottent of, lA, 167 
bottomry bond as, 73, 74 
nets, not part of a ship, 360 
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Newport, application of local rules to, 481 
** nob under command/* meaning of, S87 
notice, readiness of ship, of, stipulation aa to, Va7 

repairing ox cleansing harbour, as to, duty of harbour master, 641, 
642 - 

when required of leadiness to land goods, 281, 282 
obstTUcting salvage of wreck, offence of, 550, 556 
obstruction, Board of Trade inspector, of, penalty, 661 
harbour master's power to jemorc, 042 
inasier’s duty to proceed until meeting with an, 258, 269 
ship arriving at port of loading, to, provision for, 180, 181 
voyage of ship, to, what amounts to, 259, 260 ^ 

offences, by persons other than pilots, 608 

pilots and masters, in respect of pilotage regulations, 606 — 608 
master’s power over passengers as to, d 29, 330 
offleer oti watch, want of due care by, what amounts to, 485, 186 
eifioers and crew, supplying, as salvage service, 558 
appointnic^lt and discharge of, ip 
contract of ecrvicc between owners and, 40 
gi anting of ceitific.ites to, 38, 39 

Royal Navy, of, right to apportionment of salvage rewaid, 584 
share of in salvage «i'e ward, 583 
official log, and xee log. c 

delivery to marine superintendent, 82, 63 
duty to cany, 82 

entries to be made in, nature of, 82 
entry of olTenecs in, 63 
“ on approaching her,” meaning of, 465, 466 
open boats, lights to bo carried by, 393 
** open boats/' meaning of, 397 
ordinary skill, meaning of, 604 
Ouse, application of local rules to the, 481 
outgoing vcisbcl, duty of incoming vessel to wait for, 498, 499 
overhauling sailing vessel, duty of, when going down river, 133 
overloading, as aiiecLing seawoi ihinoss ot ship, 213, 214 
overtaken vessel, buiden of proof as to stern Light is on, 402 
liglite to be sliuwQ by, 399 
Tights and duties of, 463, 464 
overtaking, conditions implied as to, 401 
, meaning of, 400 

vessel, application of rule to sailing vessel os, 464 
definition of, 400, 40 1 — 463 
duty of sailing vessel as, 446 

to keep out of way of overtaken vessel, 401, 462 
see hull or sails, 402 
right to change course, 400 
warning to when crossing astern, 401 
when should slacken spjaed, 468, 469 
owner, cannot be guilty of barratry, 112 

caigo, of, when having no maim to general average contribution, 316 
duty to provide shipuwlth life-saving appliances, 78 
report casualties, 590 
instructions of, maater's duty to obey, 66 
Lability for disobedience to 6ea Regulations, 362, 363 
generally, 83, 34 

in respect ot master's contracts for necessaries, 67 
under salvage agreement entered into by master, 672, 673 
property in danger, of, rights as to additional assistancCj 685 
light as to direction of salvors, 585, 686 
, f on offer to take delivery, 281 

to salvage reward, 666 
where goods landed for assortment, 281 
when disqualified from claiming salv£^6, 566, 666 
" owners,** meaning of under Maritime Conventions Ac^ 1911... 619 
ownership, British sl^, of, how acquired, 16 

change of; report to be made as to, 658 
register as evidence of, 84 

tifansmisslon of, by operation of law, effect of, 22, 38 
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ownership, vesting in unqualified persons, 23 
oyster dredgers, lights to be carried by, 336 

packing, shipowner's right to refuse goods the subject of iniprop6r« 197 
parol evidence, admissibility to explain terms of chaiterpaity, 140, 141 
particular aveiage, definition of, 315 
passage broker, appointment of agenvof, 361 
definition of, 360 

duty to exhibit list of agents or runners, 861 
licence for, how obtained, 360, 361 
reqiured by, 950 

money, recovery by relanded emigrant, 343 

steer ago passenger deJayed by wreck of vessel, 
348 

on breach of contract of car- 
nage, 346, 347 

when payable, 329 

passenger, contract tackels to be issued to, 336, 837 
definition of, 331 

Ij ibility to produce dbntract ticket to emigration officer, 337 
list, identification established by, 613 

master s duty in respect of, 344, 346 
preparation of master s bst ^f ter delivery of, 345 
m lb ter s right to refuse adpiittance to, 330 
ship, adjustment of compasses of, 77, 78 • 

cmtiflc ite for issue of, -<33, 334 
certificated officers to be corned by, 38 
equipment of, 336 

bliaiDCT, definition of, 331 « ■ 

liability of owner ox master of, on plying without certifi- 
cate, 334, 335 

penalty on travelling without paying fare, 343 
survey of, owjici a duty as to, 332, 313 
passenger's luggoge, as intrchandisL, 613 

subject to lien for unpaid passage-money 329 
passeiigcis, authority of mallei over, 329 

c image of letters by, illegality of, 364 3^«5 
conflict of la VIS as aficctiug contract for coinage of, 329 
comeyanco of position of shipownei as to, 327 
forwarding of wieckcd, 349 

oilenccb by, power of master on, 329, 330 , 

I ight as to commencement of voyage, 328, 329 

of action on non-compbance with warranties, 83 
to special tram where ship unpunctual in arrival, 329 
Tights m respect of damage by coLlision, 643, 544 
where both vessels at fault, 622, 623 
share of, in salvage reward, 683 
sifety of, liability of shipowner as to, 327, 328 
fchipowner'a liability to, for negligence, 328 
when entitled to salvige reward, 568 
pauper boys, apprenticeship of, 41 
penalty, attached to master's bond, 344 

clause, operation of, in charterparty, 135 

demanding or receiving fee for surveying emigrant ship, 935 ^ 

disobedience to Sea Hegulationa, for, 362, 363 V 

&aluic of master to p<y«t up scale of provisions in enugiant ship/«940 
owner of passenger ship to send declaiatious of survey to 
Board of Trade, 333 
to carry certified cook, 44 

medicines and anti-scorbutics, 46 
pay fare or show ticket on passenger ship, 330 
register alterations to ship, 81 
improper use of 11 

issue and production of contract ticketa, os to, 337 

liability of unlicensed emigrant runner as to use of badge, 862 

on disobedience to order of Board of Trade mspeotor, 861 
making false representation to eimgraiit,^62 
marking and registration of ships, as to, 32, 88 
mgs ter s liability on foilmg to make entries in official log-book, 82 
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penaltji izon-coiiipliance with icgulatiozis as to steerage passengers at end of 

voyage, 347 

supply of water to emigrant 
ship, 339 

non-production of provision list to steerage passengers, 340 
offence against regulations affecting emigrant ship, 330 
by master preventing arrest, 355 
rmating to property of deceased seamen, for, 59 
stowaway's liability to, 345 

taking unauthorised fees for finding seamen or apprentices, 44 
tia^clling in passenger steamer without paying fare, 346 
perils, fitness to encounter, as a condition of seaworthiness, 187p 188, 21U-213 
perils of the sea,” moaning of, 110, 111 
perils of the sea, stipulation in charterparty as to, application of, 110, 111 
usually excepted from shipowner's contract, 107, 103 
perishable goods, time for sale of, 283 
permission to sad, duty of master to obtain, 218 
permit for sbipmcnl^ of cargo, charterer's /luty to obtain, 190 
personal injuries, right of action for damages in respect of, 623 

representatives of personal sufferers, right as to injuries through 
collision, 543, 644 

service, rule as to, in salvage operations, extent of, 5G5 
sufferers, rights in respect, of damage by collision, 643, 514 
pier, jurisdiction in respect of damage by collision with, 647 
master, meaning of, 534 

pilot boat, approval and licensing of, 393, 505 
characteristics of, list, 506 
duty oi^ master of, 605, 606 
claim to salvage reward by, when justified, 567 
compensation of, provision for, 697 

under the Workmen's Compensation Act, 505 
crossing rule when two vessels niancEuvring to take up, 437 
duty of, 53<), 531 

keep-on vessel on taking uji, 417 
flags, master’s duty to display, 506 

fund, payment of receipts by piloiage authoniy into, 003 
liability for claiming excessive rate, 667 
collision, extent of, 630 
on his bond, 506 
licence of, grant of, 600, 601 

implies no liability, GOl 
revocation or suspension of, 501 
limitation of liability of, 506 
offences by, acts amounting to, 605, 507 
right of appeal of, 509 

to salvuge reward, 604 
rights and obligations of, 604 
seaworthiness of vessel compelled to carry, 215 
signal for, 11 

signals, nature of, now in force, 606 
duty to display, 606 
Trinity House, limit of liability of, 616 
unqualified person may not act as, 606 
vessel, lights of, 392, 393 
use of, 393* 

when " engaged on her station on pilotage duty,” 893 
pilotage authority, appeal against decision of, 608, 609 
creation of, 697 
definition of, 698, 699 
^ establishment of, 597 

expenses of, provisions for, 603 
grant of pilots' licences by,* 600, GOl 
liability not implied by grant of pilot’s licence by, 601 
power of Board of Trade to exercise powers of, 609 
to submit reorganisation scheme, 697 
purposes for which byc-laws may be made by, 599, 600 
returns by, 604 

revocation or suspension of pilots’ licences oy, 601 

( 86 ) 



Indbx. 


WHIPPINO AND NAVIGATION— C0M<inW. 
pilotage anthority. Trinity House as, 699 

certificate, alteration where master or mate txanaferredf 602 
application for grant of, 601 
extent of, 601, 602 
form of, 601, 602 
grant to alien, #02 

master or mate, 601 

offences for which suspended or reToked, 608 
revocation or suspension of, 602 
time for which in force, 602 
districts, establishment and alteration of, 697 
dues, as a gencsral average expense, 321 
basis and amount of, 603 
liability for, 603, 604 
who is liable for, 603, 604 
offences, commission and punishment of, 606 — 008 
order, confirmation of, 698 

establishment of pilotage authorities and districts by, 697, 698 
making of, 697 * 

matters provided for in, 597 
preparation by the Board of Trade, 696, 697 
provision for compulsory pij^otage by, 698 
pilotage district under, 610 
regulation of coinpinisory pilotage districts by, 610 « 

repeal of local Acts by, 698 
organise! bion, revision of, 596, 697 
rates, basis and amount of, 603 

regulations, offences by pilots and masters ia respect of, 600 — 608 
piloting, as salvage service, 667 

piracy, liability of ship to forfeiture where engaged in, 33 
nature of offence of, 62, 113 
pirates, deviation to escape, effect of, 95 
exception as to, nature of, 113 
plant, shipowner's duty to supply m respect of cargo, 189 
pleasure yachts, deaths on, provision not applicable to, 660 

ensigns of, piivileges granted in respect of, 660, G61 
exemptions as to marking, 660 
liability to light dues, 660 

limitation of ownei’s liability for collisions, 661 
niooiing of, 661 . 

oflicers and crew of, statutory provisions not applicable to, 
659 

privileges granted to owners holding Admiralty warrants, 
661 

pledge, bill of lading, of, effect of, 162, 163 
plundering wreck, offence of, 560, 666 

poor law relief, charge on seaman's wages in respect of, 67 
enforcement of charge in respect of, 67 
port charges, as a general average expense, 321 
meaning of, 182, 220 

of destination, assessment where salvage service ends at port other than, 
688 

salvage service ending at, effect of, 588, 689 
discharge, actual state of affairs at, as affecting liability to itnload, 
277, 278 * 

arrival at, what amounts to, 260 — 262 
considerations necessary by charterer in naming, 256 
natural conditions of, as affecting reasonable time for dis* 
charge, 276, 276 
option of charterer to name, 97 
shipowner’s duty to reach, 267 
safe, meaning of, 265, 266 
fiituaftion of, where not named, 256 

** so near thereto as she can safely get," effect of con- 
dition, 267, 268 

unreasonable delay in arriving at, liability, 289 
loading, advances made to master aft, not neoessorily ^vance frelghL 
813, 314 
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port of loadiog, arrival at, effect of providcms of charterparty aa to, 181, 182 
ta dock or basia at, effect of proviaioos of charter- 
party as to, 188 
duty of charterer to name, 178 

ship to rea^, proTiaion as to, 180 
implied condition A to ship arriving at, 93 
naming of, duty of charterer as to, 181 
provision in charterparty as to ship proceeding to, 92, 93 
atipidation substituting, in case of war, meaning of, 193 
time at which ship must arrive at, 177, 178 
when shipowner's duty to arrive at fulfilled, 182 
Port of liondon, maintenance of ofllce of Begiatrar-General of Shipping^ and 
Seamen in, 657 

port of refuge, duty of master on reaching, in nnseawortby condition, 224 2^2 
expenses in as general average expenses, 320 
master’s right in seeking, 228, 224 
registry, British ship, of, what is, 17, 18, 20 
registration to be effected at, 20 
Tight to change. 20 

possession, first and subsequent mortgagee's right to, 299 — 301 

ship, of, by mortgagee, as affecting payment of freight, 299, 300 
/ by, effect on right to freight, 26^ 27 
how obtained by. mortgagee, 26 
right of mortgagee to, 25 

to where held in shares, 35 
possessory lien, definition and effect of, 621 
extinction of, 626, 627 
ho^ satisfied, 626 
priority of, 624, 625 
rights of mortgagees deferred to, 29 
post letters, definition of, 364 
postal offloer, meaning of, 354, 856 
pratique, duty of shipowner to obtain, 185, 186 
precautions, observance of proper, 8ea Regulations as to. 479 
preliminary act, not filed by owners of landing stage, 14 

inquiries, shipping casualties, into^ when and by whom held, 591, 
692 

royage^ provision for in charterparty, 97 
“ prescribed for a vessel at anchoV," meaning with reference to signals 
and lights, 399 

preservation of cargo, sale by master to effect, effect of, 260 — 253 
primage, payment of, provision in bill of lading for, 311 
principal, liability under charterparty not under seal, 89, 90 

rights and liabilities of agent under charterparty in cose of un- 
named or undisclosed, 90 

priorities, as between registered and unregistered mortgagees, 27, 28 
priority, lien for necessaries, 624 

maritime lien for salvage, of, 622, 623 
liens, of, 621, 622 

master's and seamen's liens, of, 623, 624 
private signals, registration of," 408, 409 
saving for, ^07 

pro raid freight, nature and payment of, 814, 316 
Proceedings, limitatlon^of liability, foT, 616, 017 

local marine boards, of, validity of. 664 
power of Board of Trade to take, 649, 660 
profits, dlstributlQn of, procedure on, 86 

loss of, as part damages for collision, 540 
prolonged blast, duration of, 409 

blasts, two, nseful&ess of, 418. 414 

property, danger to, degree of, as affecting amount of salvage reward, 676 
liberty to save, effect of stipulation ^ to, 97 

salved, nature of, subject to pay general average contribution, 817 
value as Meeting assessment of reward, 576, 677 
protest, natoie of a, 84 

use as evidsiBoe^ 84 

provisional osrtifieataB, i^eAtiy, of, when granted, 21 
provisions and water, pendty on failure to provide proper, 44 
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provmous and water, regulations as to, 44, 33S 

on enugrani ship, 338 

? roximate cause, loss of cargo, of, bow arrived at, 2d2, 233 
nblic Authorities Protectdon Act, 1893, application tp emigration ofScers, 353 
pidiliG officer, when salvage reward may be obtauied by, 669 
pumps, use for preservation of cargdf 227 
purchaser, cargo, of, position of, v^re sale wrongful, 248 

for value, postponement of rights of unregistered mortgagee to 
those of, 2B 

no right to refuse delivery pending payment of freight, 309 
quality onknown,*' effect of statement in bill of lading, 166 
j^nantum meruxt, recovery of seamen's wages on a, 42 
quay, damage to, liability of shipowner for, b44 
quays, power of harbour master when goods left on, 642 
QucensLuid, narrow channels in, 466 
raft, not a wreck, 659 

ram storms, sound sighals to be given by steamer or sailing vessel in, 410 
speed of vessels m, 414, 416 
ranking of liens, tee priority. ^ * 

rate, tonnage, tee tonnage rate 

rations, issue on emigrant ship, rcgalations as to, 339, 310 
reasonable care,’* meaning m reference to navigation, 603 

skil]/* meaning when referring to navigation, 503 
lecciver of wicck, appointment ancT remuneration of, 549 • 

claim to salvage reward, 569, 570 
discharge of liability of, 553 
disposal of unclaim^ wreck by, 653 
duties of, 549 — 652 s • 

examination of witnesses as to cargo of wreck by, 550 
exemption from trespass, 650 
liability discharged by delivery, 553 
penalty for withholding piopeity from, 651 
persons authorised to act in absence of, 660, 661 
power of sale of, 562 

to require assistance, 650 
powers m executing duties, 560 
remuneration of, 649 
rights as salvor, 570 
withholding wreck from, penalty, 551 
red f^nsign, right to use the, II 

zegibtei, application to, how and by whom made, 18 
as evidence of ownership, 34 
book, admissibility as evidence, 31, 32 

duty of registrar as to keeping, 18 
inspection of, 18 

registered mortgage, discharge of, 30 

transfer of, form and effect of, SO 
mortgagees, privileges between, 28 
ranking of, 28 
tonnage, basis of, 19 

Begistxar-General, appointment and remuvol of, 667 
duty as to list of crews, 657 

registration, alterations affecting the particulars of ship, of, 31 
British ships, of, <mject of, 11 

detention of ship until production of certificate of, 16, 17 

duty of shipowner as to, 16, 17 

effect of, 16, 17 

exemptions from, 10, 659 

Government ships, of, power as to, 16 

mortgage of ship, of, 28, 24 

name and address of managing owner, 18 

private signals, of, 408, 409 

regulations* as to, 657 — ^9 

renewal of, when may be effected, 81 

survey of ships prior to, 17 

title, of, ownership of British ship as affooted by, 15 
where ^ected, 20 

registry, oertificate of, granting of, 20, 21 
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registry, closing the, 19 

Tcloadlng charges, when a general average expense, 321, 322 
removal ot wreck, authorities having powers as to, 604, 605 
expenses of, 656 

removing vessel from danger, as salv^e service, 658 
remuneration, see wages. 

repair, extent to which owner of damaged vessel entitled to, 639 
repairs, how far master bound to effect, 223 

hypothecation of cargo for purposes of, 242, 243 
master as agent of shipowner in ordering, 246, 247 
negligence arising from leaving port without etTccting, 221, 223 
rights of master in seeking port to effect, 223, 224 t 

when a general average expense, 320, 321 
repatriation of seamen, recovery of expenses of, 511 
report, casualty, duty to make, 590 
form of, 590 

judge holding inquiry, of, 594 

officers required to furnisli to Board^of Trade, 652 
shipping casualty, of, duty as to and form of, 690 
reporting ship, provision iii char Ux party for, 137 

respondentia bonds, no liability to contribute to salvage reward, 586 
maritime lira in, respect of, 620 
nature of contract of, ^41 
resiitutto in integrum, application of maxim, 537 

restraints of princes, stipulation as to, nature and application of, 109 
icturns, duty of Kegistrar as to, 31 

pilotage authorities, by, 604 

revenue cruisefs, right of crews of, to apportionment of salvage reward, 584 
officers, right to search mail ships, 856 
reversing engines, duly in certain cases as to, 422, 423, 460 
of steamer in fog as to, 423, 424 
meaning of “ if necessary *' when referring to, 466, 457 
rule to be observed by “ keep out of the way *’ vc:>scl as to, 
464 

rights in personam, salvor, of, in respect of salvage reward, 680, 681 
rewi, salvor, of, in respect of salvage reward, 679, 680 
riots, compensation of owner of vessel m respect of damage from, 550 
exception protecting charterer against^ 132 
risk of collision, altei'ation of Jights shcAving a, 430 

• application of “ crossing rule when there is, 430 

rules as to, 428 

circumstances authorising departure from rule in case of, 427 
conflict of rules obviating the, 426 

cutting fine not permissible when acting on account of, 429 
danger of delay where existing, 429 

duty of steam vessel when red light appears on st-arboaid 
bow with, 454 
how may arise, 428, 429 
meaning of, 427, 428 
must appear before rules apply, 428 
regulations whose steamers meeting end on, 433 — 435 
rule for construing rules with regard to, 471, 472 
rules governing sailing vessels in case of, 425, 426 
delay, ih reaching place of delivery after arrival, upon whom falling, 

salving property, in^ as affecting salvage reward, 678 
river, antecedent neglect not cause of collision in, 516 

app'iication of “ crossing rule " in navigation of, 438, 439 
duty aa to navigating, when warping or there is risk of smelling the 
. ground, 497 

of look-out in reporting lights on, 4S6, 487 
steamer proceeding in fog up, 4k7 
vessel crossing or turning in, 497, 498 
exception as to *' perils of the sea,'* when applicable to, 110 
keeping course in winding, meaning of, 447 
liability of vessel navigating by warping, 970 
local rules and practices as to, affecting narrow channel rule. 470 
navigation to, ^6— 409 
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river, navigation where divided into two channels, 440, 441 
reservation of rules for, 477, 478 
speed of vessels in a, 487 
waiting at bend of tidal, 496 
** rubbers,'* exception including ternu effect of, 113 
rocket apparatus, provision and maintenance of, 646 
rowing boat, lights of, 391 

when within provisions os to lights, 392 
Bojrai Navj, apportionment of salvage reward to officers and men of, 584 
officers and men of, when entitled to salvage reward, 569 
payment of wages on seaman leaving to join, 48 
light of seaman to leave ship to join, 63 
• Sea Regulations, not bound by, 408 

Yacht Squadron, ensign of, 660, 66X 
rules concerning lights etc. in Sea Regulations, 19 10... 3 79 — 479 
“lunners,** as crew for purposes of salvage apportionment, 583 
running days, meaning of, 122 

“ running free,’* as distinguished from ** cloac-hauled,'’ 431 
to meaning in rules, 433 
duty of vessel when, 426, 431 
how vessel is ascertained to be, 430, 431 
iLO distinction as betweem ".has the wind aft " and, 431 
sacrifice, property must be subject o|, to claim general average contii^ution, 
817 

safe port, meaning of, 256, 266 

safety valve, provision to boilers in passenger steamer, 336 
sailing and steering rules, under Sea Regulations, 1910...426^e< ieq, 
from port, master's duty as to, 219 • 

what constitutes, 210, 220 
rules in Sea Regulations, 1010 ..426 et Meq. 
powers making, 350, 360 

smack, distance at which hull and sails of visible, 402 
telegrams, provision in charterparty for, 119 
vessel, application of rule as to stern lights to, 401 

departure from keeping course rule by, when justified, 432, 463 
duty as overtaking vessel, 415 

to sounding tacking signal, 414 
in case of fog, 418 

of keep -on, when meeting steamer, 452 

steam vessel where there is risk of coUisioa with, 442, 
443 

tug and tow to keep out of the way of, 492 
when hove- to to give way to, 443 
to give way to steam drifter when shooting nets, 443 
keep clear of, when “ going about,’* 488 

out of the way of fishmg vessels, 471 
trawlers, 897 

when close-hauled on the port tack, 432, 433 
overhauling vessel on river, 433 
fishing vessels do not give way to, 44 i, 445 
liability as to lights when towing pilot boats, 382 
lights to be carried by, 386 

meaning of “ keeping her course ” when referring to, 461, 462 
sound signals to be given by, in fog, snow, or rain storm, 410 
speed held immoderate for, 419, 420 
in fog, 418, 419 

tug and tow, not subject to rule as to giving way to, 444 
when under way, 388, 389 
vessels, application of overtaking rule to, 464 
duty as between, 492, 493 
navigation where meeting end on, 434 
sailors' homes, appropriation of land for, 57 

sale, employment in lieu mortgagee not compelled in respect of, 27 
mo^agee’s power of, 27 

of cargo, by master, effect of wrongful, 247, 248 

necessity for, what amounts to» 261, 262 
power as to, 76, 77 
when justified, 260-^253 
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sale of cargos, by sbij^wner in discbarge of Hen, application of proceeds. 282^ 

wbarflnger or warehouseman, time for, 288 
master’s authority as to, extent of, 248 

duty as to, \^era necessary, 258, 264 
power as to,*228 

ship, assignee of freight as affected by, 303 
duty of owner when disputing, 70 

foreigner, to, failure to make application In respect of, penalty, 33 
payment of freight as affected by, 296, 299 
under foreign judgment in rem, 76 

when ordered at instance of part owners, 37 t 

salvage agreement, abandonment of rights by seamau under, illegality of, 673. 

574 

cancellation of, grounds of, 672 
cargo owners' liability under, 573 
definition of, 670 

cforbitanoy or inadeqi^y of, effect of, 671, 572 
form and proof of, 670, 671 

fraud or misrepresentation as affecting validity of, 571 

non- performance of, salvor’s rights as to, 571 

one of aei^ral salvors cannot bmd others by, 673 

persons bound hyt, 572, 673 

reopening after settlement, gronnls of, 571, D72 

when set aside, 671 

assignment not permitted by seaman, 64 
assistance, duty to render, 371 
award, findiity of, 689 
expenses, recovery as damages, 630 

injured ship, of, owners of vessel to blame, no right In respect of, 640 
life, of, statutory duty as to, 561 
maritime lien for, when created, 619 

property as subject of, 659, 560 
res in case of, 610 
meaning of, 657 

operations, labour involved in, as affecting reward, 678 
obstructing, cffenco of, 550, 566 
plundering during, offence of, 660 
principle of, unknown at common law, 679 
priority of maritime lien fco*, 622, 623 
receiver of wreck’s right to deposit on land, 650 

reward, abandonment of claim by seaman to, statutory provisions as 
to, 672, 673 

appeal in respect of, grounds of, 681, 582 
apportionment of, 573, 582 — 686 
assessment by the court, 675 

of freight at risk for purposes of, 588 
cixcamstanccs affecting, 675, d676 
claim by pilot, when justified, 667 

for, when may he disqualified, 566, 666 
coastguards may be entitled to, 669, 670 

contract of ^wage as affecting tug owner's right to, 668, 669 
custom or agreement as affecting right to, 666 
’ danger and success-essential to claim for, 668, 659 

to life and property as affecting amount of, 676 
exception to rule that success necessary to, 664 
exemption of British and foreign Government vessels from, 
660, 661 

grounds of appeal in respect of, 681, 682 
. inclusion of salvor’s expense or loss in, 678, 679 

intervention of second set of salvors as affecting, 685 
length of salvage operations as* affecting, 673 
liability of freight to assessment for, 688 
to be proportioned, 587 
limitation of amount of, 574, 576 
loss far expense of salvor added to, 678, 579 
misconduct as affecting, 677 
negligence as affecting^ 577 
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salvage reward, owner's share in, proportico of, 582, 583 
position of tug ana tow as to, 568, 569 
pTopOTtianing of liability to, 587 
recovery of, rights in parsanam as to, 580, 581 
reel as tOj, 679, 680 

remuiieratloh of sailror's services by, 557 
right of lifeboat crew to, 570 

officers and men of Boyal Navy as to, 569 
passengers to^ 568 
pilots to, 604 
public officers to, 669 
receiver of wreck to, 669, 670 
ship's agent to, 667, 668 
tug to, 368 
to, how arising, 658 

in respect of life, 661 
risk to salving property as affecting, 678 
salvor's rights in rem in respect of, 579 
ship’s agent’s ^ight to, 667, 568 ' 

statutory duty to assist on collision not affecting, 563 
success as essential to claim to, 663, 564, 681 
usage as affecting division of, 674 

value of salving property Employed as affecting, 577, 578 
vessels exempt fronf claims for, B60, 661 • 

voluntary service as affecting claim to, 666, 567 
service, assessment where ending at port other than port of dcsfina- 
tion, 588 

damage received while rendering, rights, 61G, 647 

danger to property or life as condition of, 563 

essence of, 562 

how rendered, 567, 558 

must be voluntary, 662, 563 

nature of, 657 

salved property, assessment of, place of, 587 

consideration value of, in ascertaining amount of award, 
676, 577 

salving property, value employed as affecting salvage reward, 577, 678 
rights of owner of, 566 

salvors, apportionment as between several sets of, 584, 585 
care, skill and knowledge must be shown by« 577 
crew of salved vessel may be, 567 

independent, apportionment of reward as between, 584 
intervention of second set of, effect on reward, 585 
liability fox negligence while rendering salvage services, 647 
loss or expense of, as addition to salvage reward, 576, 579 
misconduct of, as affecting rights intar ss, 686 
owner's right to direct, 586, 586 

performance of services by different sets of, effect of, 573 
persons entitled as, 564, 665, 668 ei 604 
property of, risk to, as affecting salvage reward, 578 

value of, as affecting assessment of salvage reward, 577, 578 
rotation in which favoured, 684, 585 
sanitary regulations relating to an emigrant ship, 330 
saving of life, rights of deviation for purposes of, 96 

property, liberty as to, special condition giving, 97 
savings banks, seamen’s, establishment of, 62 
sea-going ship, definition 14 

vessels, definition of, 877 
flailing, meaning of, 806 
marks, doty of hatboor authority as to, 645 
.Sea Begulations, absence of look-out as breach of, 486 
application to inland waters, 478 
area of application of, 876, 877 
1910, preliminary article, 873 — 879 
article 1... 879-^883 

2.. . 884, 886 

8.. .885, 886 

4.. . 886,868 
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£Sea UegulatioDB. 1910« article 5... 388 — 890 

6.. . 390, 391 

7.. .391, 392 

8.. .302, 303 

9.. . 393, 399 

10.. .399—402 

11. . .403— 408 

32. . .406, 407 

13.. .407— 409 

14.. . 409 

16.. .409—414 

16.. . 414— 426 

17.. .426— 433 
18 ..433—436 

19.. .436—442 

20.. .442— 446 

21.. . 446— 463 

22.. 453, 464 

23. . .464—460 

24 . 461—404 

25 . 466—471 

26 ..471 
"'27.. .471—173 

28. . -.473—477 
29 . 477 

30.. . 477— 470 

31. . .479 

< as day signals, Osliing boatsj 395 
distress signals, 479 
fog signals, 409 — 414 

fishing boats, 395 
lights, anchor, 403 — 406 
cable ship, 386, 388 
fishing boats, 393 — 399 
generally, 3^9 — 383, 406, 407 
pilot vessels, 392, 393 
piivatc signals, 407 — 409 
sailing vessel under way, 388, 389 
small vessels, 390 — 393 
steam vessel towing, 386, 386 
under sail, 409 

way, 384, 885 
vessel aground, 403, 406 

being overtaken, 399 — 402 
towed, 388 — 389 
not under command, 386 — 388 
local rules, 477 — 479 
sound signals, 473 — 477 
speed in fog, 414—426 
steering and sailing rales : — 
fishing boats, 471 — 173 
generally, 425 et seq. 
narrow channel rule, 465 — 470 
» overtaking vessel, 461 — 464 

. sailing vessels, 426 — 433 
steam vessel and sailing vessel, 442 — 445 
vessels crossing, 436 — 442 
meeting, 433 — 436 

authorities having power to make, 859, 860 
breach as to lights, effect of, 382 

is subject to knowledge of master that rule applies 
366 

construction of, 360, 361 < 

copies of, duty of Board of Trade to furnish, 362 
dcpartui-e from, may be a positive duty, 370, 371 
disobedience to, effect of^ 861 

duty of “ keep oat of the way ” vessel as to speed, 454 

vessel not giving way as to keeping course, 446, 446 
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Sea Beguiations, exceptional cases in which not applicable, 366, 367 
exceptions to, creation of, 3G8 

division into classes, 868, 369 
extent of application, 860 

Government rules not to bo interfered with by, 407 
international intcrpIFetation of, 361 
interpretation of, 472 

judicial consti action of former, effect of, 362 
mjster cannot alter, 865 
may bo too strictly adhcrLd to, 367 
moti\c for, 3(il 

must be observed by all vcbsels, 874, 376 
ijcgligtnco anting from broach of, 364, 506, 507 
no juslilication for neglect of proper prccaiitLon*?, 477 
liou-exiittcnce of appliances affecting compliance with, 369, 
370 

obedience to, the principle insisted upon, 364, 365 
penalties for disobedience of, 362, $^^8 
prc^jumption of fault for breach of, 634, 535 
piijKiples with regard to the observance of, 863 
proMsion as to obeying and construing of rules by navigiting 
officer, 471, 472 , 

qnalificdljou of articles by Article 16 420 « 

ships of the Ito>al Isavy not bound b>, 408 
usages overnddt n by, 365, 366 
** sta Tislv,'* meaning of, 71 

sell, effect of chaitcrparty when under, 8S, 89 
sexman, deceased, master s duty m re&pcc t of, 68 '■ 

bcaiiRii, abindonmorit of rights under silvago agreement b\, 673, 674 
agreement on engagement of, provisions as to, 41, 42 
conxpl lints h'> , duty of master as to, 46 
deiiintiOD of, 14 

discharge abro id, duty of ma-vier, 66 
of, 62 65, 66 

on sale of ship abroad, 66 
duties of, 60 

entry into nuj b^ pa'i ment of wagts on leaving niei chant ship, 48( 

in|ury or lUnc^ss of, liibility of owneis in respect of, 45 

liibility of wages to chaige for poor Jaw relief to families, 57 

lictnces to engage or supply, gianting of, 43, 41 

Jjtn of, on ship for wages, 63 

lodging-houses foi, piovisions lelating to, 64 

Icwb ot right to wages, 40 

Iia^miAit of wages in case of death, 51 

when in foreign-going '=‘hip, 47, 43 
left abiocid, 48, 49 
persons who have been logardcd as, 14, 15 
priori of lien for wages due to, 624 
provisioning of, dming currency of agreement, 44 
qualification of, 39, 40 
rating of 39, 40 

regisu ition and returns rcspccUiig, 63, 64 
rescission of contracts with, poweis, 43 

right to compensation where proper piovisions not provided, 44 
* leave ship to join the navy, 63 

recover unspecified wages on a quantum mcrutt, 43 
Ko^al Navy, of, right to apportionment ot salvage icward, 584 
supply of, taking unauthorised fees for, 114 
wages of, extent of right as to, 46, 47 
liability of shipowner for, 34 
payment of, 47 
remittance of, 62 
wrongful discharge of, 62 
"seamen,*' when term includes appicntices 56 
seaworthiness at commencement of voyage, 211 

breach of condition of, what constitates, 188, 189 
documents and papers to be carried by ship in state of| 213 
fitness to carry cargo as affecting, 214 
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seaworthiness, iznpliod cooditlon of, during loading, 186, 18? 
overloading as affecting, 213, 214 
provisions xelating tOf 77 
scope of condition as to, 187, 188 
stowage of cargo as affecting, 213, 214 

strengtiieDing of ship^to encounter ice as condition of, 215 
time at which necessary, 217 

want of, consequences Meeting shipowner in respect of, 217, 218 
what amounts to, 211 — 218 
where voyage divided into stages, 214 — 216 
seaworthy,** definition of, 211 

Secictary of State, duty as to destitute lascars, 56 . 

security for costs, appeal from judgment on inquiry or investigation, on, 595 
seller, indorsement ot bill of exchange to banker by, effect o^ 162 
protection of, courses adopted for the purpose of, 160 — 163 
right of stoppage in transitu, 159, 160 
eeryants, harbour authority*s liability for acts of, 647, 648 
set-off, when available in respect of freight, 302 
settlement out of coifi*t, shipowner's right to linut liability on, 617 
" shall, so far as the cixcuiubtaiices of tlic case admit, stop her engmes,*’ znean- 
mg of, 422 

shareholders, ship, in, as tenants in common, 34, 35 
shares, division of ship into, l8, 19 ^ 
liability to forfeiture, 33 ‘ * 

rights of mortgagee of, 24, 25 
ship, alterations to, when registration necessary of, 31 
arrest in respaut of claim for necessaries, 67, 68 
arrival cf, coOTfincc's duty to discover, 263, 264 
what amounts to, 260, 261 
as to meaning of, 374 
British, closing the registry of, 19 
marking of, 17, 18 
ownership of, how acquired, 15 
rcgistraiiou of, 16, 17 
suivcy of, 17 
who may be owner of, 16 

carriage of doctor, medicines and auli-scorbabics on, 45 
change of employment of, report of, 658 
clearances necessary to sailing of, 81 
condition of, shipowner's duty as to, 210, 217 
control of, where held in shares, 36 

damage done by, when maritime lien arising on, 618, 619 
deductions allowed on valuation of, for salvage purposes, 587 
definition of, 14, 612 

description in charterparty, necessity for, 91, 92 

discharge of seamen on sale abroad, 66 

disposal to unqualified person, 22 

general average loss of, when arising, 819^. 

hire of, master’s implied authority Jor, 65, 66 

jettisoning cargo which is a danger to, master's rj^ht as to, 74 

liability to forfeiture, 33 

on improper use of British flag, 11 
light dues, 629, 630 

loss of, repayment of freight ija case of, 105 
statutory notice required aa to, 690 
or abandonment of, report to be made of, 658 
marking of, 78, 79 

master's authority to sell cargo or, 75 

meaning of, 331 

measurement of, rules as to, 19 

'mortgage of, as affecting payment of freight, 299, 300 
formaliliee of, 23, 24 i 

with appurtenanGes, effect of, 24 « 
moving in harbour, persons who may be engaged in, 606 
part owner’s liability, extent of, 35 

•owners in, nature of ownership of, 34, 36 
passenger's rights as to special train on unpunctual arrival of, 329 
premature readiness of, effect of, 193 
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0 hip, proceeding of, stipulation as to, nnder rograge charter, 02^ 99i 
prohibition of transfer, 23 
provision with life-saving appliances, 78 
provisioning of, regulations as to, 44 
registration of, 657—669 

sale of, as affecting payment of freight, 298, 299 
enforcement of bottomry bond by, 73 
under foreign judgment in rem^ 76 
when ordered at instance of part-owners, 37 
seaworthiness of, at commencement of voyage, 211 
nature of, 187, 186 

seizure of forfeited, offleers entitled to effect, 33 
* stipulations in charterparty as to, which are conditions precedent, 91, 92 
transfer of ownership of, report of, 068 
unsafe, power to detain, 81 
iinseaworthy, liability on sending to sea, 77 
valuation for purposes of general averago contribution, 324 
of, 687, 688 

i^heu a " wreck,*' 49 •> * 

" arrived ** at port of loading, 181, 182 
ready to dischaigc, 263 
subject to compulsory pilotage, 609, 610 
to proceed to port of loading, 177, 178 
wilfully eiirlaiigcring, offence of, 62, 63 
ship's agent, right to salvage reward, 667, 568 
articles, ree agreement with crew, 
husband, duty to report loss of ship, 690 

right to deduct disburse mojits when *autho 7 iscd to receive 
freight, 297 

papers, delivery by master, 04 

master’s duty as to, 213 

shipbuilder, limitation of liability for damages, 012—617 
shipowner, acceptance of cargo by, how far hound as to, 195, 196 

other employment by, on default of charterer, effect 
of, 208, 209 

alteration of destination after shipment by, duty as to, 199 
as contracting party under bill of lading, 170 

person primarily entitled to receive freight, 296, 297 
assigiiincut of freight by, effect 303, 302 
bill of lading as affecting, 147 

breach of condition of seaworthiness by, what constitute, 188, 189 
contract to deliver by, measure of damages on, 288 
contract of carnage bet*ween charterer and, where found, 176 
contribution to salvage rewaitl as 'between cargo owner and, 586, 
687 

conversion by, what amounts to, 162 
default in loading by, rights of parties on, 200, 201 
unloading caigo, effect of, 272 
discharge from liability, 167 

on delivery of cargo, 266 

duty as to delivery wbeie goods entered for landing or warehousing 
at some other wharf, 281, 282 
discharge of caigo apart from stipulations, 2C6, 267 
employment of average adjuster, 325 
preservation of cargo, 224 
proceeding to port of loading, 177, 178 
readiness of ship for loading, 177 
sorting out different consignments, 270 
survey of passenger ship, 332, 333 
Ihe loading of cargo, 203, 204 
in providing ship under charter, 103 
on landing goods in absence of consignee, 280, 281 
to arrive ^t^port of loading, when fulflUed, 182, 183 
obtain pratique, 180, 186 
place ship in readiness to load, 184, 186 
reach port of discharge, 257 
supply seaworthy ship, 216, 217 
towards pilot, 531 
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cbipowner, duty where alternative modes of delivery available to consignee, 
26i> 

cargo consigned to several consignees, 270 
cojiihcling claims made to cargo, 264, 265 
engaging to arrive in dock, 183, 184 
(dxceptiozis as to litnesa ff£ ship no protection to, 189, 190 
extent to which responsible for stowage, 101 
failure to deliver goods as affecting light to freight, 305, 306 

perform condition precedent to loading, cifccl of, 192, 
193 

piovide ship by, measure of damages, 209, 210 
how far bound by agent's signature to bill of lading, 145 
Ignorance of consignee as to ariival, liability, 203, 264 ■ 

landing of cargo by, cllect on liability, 230 
liability as bailee, 326 

common carrier, 325, 326 
to compulsory pilotage, 611 
damaged goods, 166, 157 
t repair of hlnp •during voyage, 223 

for breach of condition as to seaworthiness, 186, 1S7 
dainagecl goods, extent of, 291 
delay in ariiving at port of loading, 178, 179 
deviation or dcla 5 ', under ch.irterparty, 94 
expense , in»calcu]niing amount of ficight, 310 
improper stowage, 203, 2C t 
loss or damage to caigo, 232 

master's failure to cheek fh^'eriojation of cargo, 226 
227 

negligence in preserving cargo, 225 
negligent navigation, 602, 503 
satety of goods, extent of, 107, 108 
passengers, 32# 

in. re&peet of ehiitcicd ship, 3t 
of, geiieially, 31 

oil sale of e.iigo by master, 2 49, 25C 
to consignee oi indorsee, 1C5 

gcncial average conlribulion, 112, 322 
pasbenger for lugligciicc, 328 
provide lighters, 269 

stiong room, 113 

under charterpaity as to voyage stipulation, 94, 95 
nature of, 88— 00 

custom to pay wharfage dues, 269, 270 
exceptions against collisions, stiandlngs or accidents 
of navigation, 114, 115 
where cargo impropeiJy sold by master, 76, 77 

chaitcrpaity coiitains stipulation as to date of sail- 
ing or arrival, 93, 94 

exception includes*avords “ robbcis ** and thieves,*’ 
113, 114 

more ca;rgo jettisoned than necessary, 74 
lien for bill of lading freight, 171 
of, duration of, 287 
^ extent of, 283, 284 

for jgeneral average, 284, 285 
when lost, 288 

part goods lost, 150 

limitation of liability for damages, 612 — 617 

delay, as subject of contract, 290, 291 
losses, G13 
to passenger, 328 

cnatters in which bound by master under bill of lading, 154 
nature of act of God exempting, 108, 
negligence clause as a prortection of, 116, 117 

non*delivery by, when exception in charterparty no excu«*p, 171, 172 
notice of readiness to load to be given by, 186 
object of exceptions m charterparty the protection ot§ 118 
position as to conveyance of passengers, 327 
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shipowoeTp positioa where bill o£ laduig tranefeixed to consignee, 172, 178 

cargo hypothecated by master, 246, 247 
ship under demise, 169, 170 
presumption as to liability for collision, 626, 526 
protection against liability in respect of fire, extent of, 111, 112 

obstruction in arriving at port of loading, 180, 

18 i 

where responsible for loading, 198 
qualifying stipulations in charterparty as to loading affecting, 180, 
181 

responsibility of, when attaching, 202 
right to advance freight, extent of, 312 

call upon consignee to take delivery of cargo, 254 
contract out as to limit of liability, 612 
freight subject to ability to deliver, 304, 305 

where goods forwarded by another ship, 306, 307 
general average contribution, 316 
receive freight where ship chartered, 297, 298 
refuse excessive amount of cargo, 197, 198 
goods improperly packed, 197 
to allow ship to proceed to unsafe port, 255 
Tfghrs and liabilities under bill of lading where ship not under 
charterparty, 168 • 

as to acccptance^of goods when not a common carxt/sr, 196 
carriage of dangerous goods, 197 

freight where cargo owner wrongfully takes posses- 
sion of cargo, 307 

in respect of damage due to collision, 542 
where cargo not as described, 99,* 100, ^97 
claim settled out of court, 617 
shipper fails or refuses to load, 106, 197 
sale of goods by, in discharge of lien, application of proceeds, 282, 
2«3 

signature of bill of lading by master as binding on, 174 
effect where signed by another person, 145 
sLatemonts in bill of lading binding on, 1 15, 146 
stipulations in charterparty affecting, 02 
unseaworthiness of ship as affecting, 217, 218 
when burden of proof as to unseaworthiness rests on, 218 
entitled to demurrage, 125, 126 
not bound by bill of lading, 173 m 

liable in respect of stowage, 205, 206 

under bill of lading signed by master, 154 
protected by exception as to perils of the seas, 110, 111 
fihipowneis’ Negligence (llemcdics) Act, 1905, detention of ship causing 
damage under, 544 

shipper, duty to deliver cargo at place within reach of ship's tackle, 198, 199 
towards principal, 152 

holder of bill of lading when in position of, 173 
liability for freight as affected by issue of bill of lading, 293 
position of parties where charterer is not the, 169, 186 
primary liability of, for payment of freight, 291, 292 
proof of damage required from, 156, 157 
rights of, whei*e ignorant of terms of charterparty, 172 
on delivery of cargo, 199 
- under the bill of lading, 171, 172 
use of own ship by, effect on payment of freight. 292 
shipping casualties, duty to report, 690 

inquiries and investigations held in respect of, 691 — 595 
provisions relating to, 590 — 595 
shipping casualty/^ meaning of, 691 
shipping investigations, see inquiries. 

sick persons, power of ofiiigration officer to deal with, 343 

aide lights, fixing of, p* 06 sibility a question for Trinity Af asters, 390 

showing by small vessels ** in sufficient time to prevent collisioE ** 
390, 391 

small vessels, of, S90 

rights under charterparty as affected by, 109 
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signal, “ prescribed for a vessel at anchor,*' effect of, 899 
two prolonged blasts, of, asefulnesa of, 413, 414 
signals, display by pilot, 600 

neglect to carry or sound, no exoneration for, 477 
of distress, wrongfal, danger as arising from, 562 
liability^ to, 562 

provision of sea-going passenger ship with, S36 
sound, for fog, regulations as to^ 409 
where vessel aground, 868 

simultaneous negligence, at the last by both vessels, 610 

instances of both to blame for, 510 
skill, degree required in sudden difficulty, 504, 605 

duty of salvor to show reasonable degree of, 677 
reasonable or ordinary, meaning of, 503, 504 
rules afloat and ashore as to, compared, 605 
strikes and lock-outs, what is implied by phrase, 131 
sugar, shipowner's duly on carriage of cargo of, 189 
slackening speed, duty of giving- way vessel as to, 464 — 457 

t officer in charge oftvsteamer as to, 458 
small sailing vessels, sound signals to be given by, 410 
vessels, duty in manceuvnng, 494 

lights of, in bad weather, 390 

smelling the ground, duty of vessel where there is risk of, 497 
smoke, speed of vessel obscured by hcr^own, 45S, 487 
smuggling, liability of seaman for, 61 

master's act of, as amounting to barratry, 112, 113 
snow, sound signals to be given by steamer or sailino: vetael in falling, 410 
speed of yessela approaching, 413 

^ in falling, 414, 416 
when technically falling, 412 

“ so near thereto as sho can safely get,*' port of loading, to, effect of insertion 

in charterparty, 180 
effect of provision, 257, 268 

soliciting emigrants, licence required in respect of, 352 
solicitor's lien, priority of, for costs in shipping action, 625 
sound signals for fog, Sea Kegiilations as to, 409, 410 

vessels in sight of one another. Sea Begulations as to, 473 
—477 

importance when manoeuvring, 47G 
intention of article setting out, 473 
• time for giving, 476 

when duty arises in respect of, 474, 475 
where vessel goes " full speed astern," 476 
speaking, liability on going alongside for purposo of, 489 
special damage, none where consignee suffers damage from delay in delivery, 
290 

train, passenger’s right to, where ship unpunctual in at rival, 329 
weather, liability as to guarding against, 495 
speed, cases in which held to be immoderate, 419 
circumstances affecting, 416, 416 * 

dangerous rate of, how determined, 487 
density of fog as affecting, 416 
duty of *' keep out of the way ** vessel as to, 464 
fishing ground, over, 487 

giving-way vessel, of, distinction between rule and obligations of good 
seamanship as to, 457, 458 
effect of rule as to operations relating to, 467 
in fog etc., Sea Begulations as to, 414 — 425 
moderate, what Is a, 416« 416 
regulating ** if necessa^," application, 456, 467 
sailing vessels in fog, 418, 419 

of, when h^d immoderate^ 419, 420 
steamers in fog, 417, 418 ^ 

river, 487 

vessels in fog, mist, snow or rain, of, regulations, 414, 415 
where vessel obscured by her own smoke, 468, 487 
spirits, privileges granted to yacht owners in respect of. 661 

prohibition of sale to steerage passenger on emigrant ship, 880 
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St. I«awTence riyer, applicatioa of Articlo 16 to» 496 
stamp djuty, contract ticket not subject to, 897 
bill of lading, oor 161 

standing by, after ooilisions, right to saWage reward as affected by, 663 
duty as to on collision, 636 
when a salrage serricea 667 
too close, liability in respect of, 488 
** stationary/' meaning and effect of, 398, 899 
“statute adult/' definition of, 831 
statutory lien, enforcement of, 626 

extinction of, 626, 627 
priority in respect of wages, 624 
when attaching, 621 
limitation of liability for damages, 614 
ateam drifter, when “ under way/' 378 

not within Article 26... 471 

sailing vessel must in certain cases give way to, 143 
fishing vessels, navigation of Incumbered, 396, 897 
pilot vessel, lights of, 892 • 

pinnaces, lights carried by, 391 
trawler, when sailing vessel must give way to, 446 
vessel, a sailing vessel when under sail only, 373 

allowance for behaviour of other vessel in narrow channel, 469, 
470 • . 

definition of, 377 

diR banco at which must give way to sailing vessel, 443, 444 
duty as “ keep out of tlie way “ vessel, 464, 456 
to waiting at bend, 496 ^ 

when in neighbourhood of fog, 42(j 

keep -on vessel to assist in avoiding collision, 460, 
461 

meeting sailing vessel coming up river, 429 
passing among fishing vessels, 397 
proceeding up river m fog, 417 

led light appears on the starboard bow with risk of 
collision, 464 

the " keep out of the way ” vesbel, 464 
lights on, when less than 40 tons, 391 
towing, 385 
under way, 884, 386 

meaning of, 874 • 

narrow channel, rule affecting, 466, 469 

obligation of good seamanship apart from ruics imposed upon, 
459, 460 

positive duty in narrow channel, 4C8, 469 

proceeding up river stern first, duty as to, 496, 497 

regulations where meeting end on, 433 — 136 

rules of good seamanship in avoiding collision by, 466, 488 

signal to be carried by, when under sail, 409 

signing of bill of lading in case of a, 163 

sound signals to be provided on, 409 

speed in fog, 417, 418 

stoppage of engines in fog by, object of, 420 
when to keep out of way of sailing vessel, 442, 443 
. under sail, 409 

vess^, when ** end on or nearly end on,*’ 434, 486 
steerage passage, definition of, 332 

liability for procuring by false representation, 362 
“ steerage passenger,” definition of, 882 
steerage passengers, forwarding in ease of wreck, 349 
insurance of, rights as to, 849, 850 
iasi^e of rations to, 839, 840 

list to be supplied by master on arrival in British Tslands, 
344, 846 

maintenance where delayed through wreck, 348 
number carried in emigrattoa ship, limit of, 387, 338 
prohibition of sale of spirits on emigrant ship ot, 830 
recovery of passage-money by, 846, 847 
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Steerage paaseDgeTS, rocover^ of passage-money where wrecked daring Toyage. 
S48 

regalationB to be observed aa to accommodation of, 838 
restrictions as to carriage of goods likely to interfere with 
health of, 345, 346 

right to remain ep board at end of voyage, 847 

subsistence -mo-ney where voyage delayed, 347 
unlawful landing of, what amounts to, 347 
steering and saUing rules under Sea Kegulations, 425, 426 
gear, steamer’s liability in respect of, 486 
lules in Sea Bcgulations, 19 10... 425^43 3 

powers making, 869, 360 ^ 

stern lights, application of rule to sailing vessel lying to, 401 
binnacle light not a substitute for, 402 
duty where overtaking vessel crossing astern as to, 401 
right of vessels to carry fixed, 399, 400 
time for showing, 401, 402 
vessels being overtaken, on, rule, 399, 400 
stevedore, employment of, as affecting charterer’s liability for demurrage, 

206, 207 

liability in respect of, 206, 207 

liability for defective stowage by, when the servant of charterer, 
203 • 

when the servant of the charterer, 207 
steward, steerage, when carried on omigiant ship, 341, 312 
stipendiary magistrate, inquiry by, 693 

stoppage tn transitu, right not defeated by mortgage or ji'edge of bill of lading, 

, ^ 162, 163 

seller's right of, 169, 160 
of engines, circumstances not justifying, 422 

degree of fog necessitating, 416, 417 
general duly as to, 460 

justification for departure from rule as to, 469 
meaning of “ if necessary," referring to, 456, 467 
object of, when in fog, 420 

rule to be observed by keep out of the way " vessel as 
to, 464 

steamei’s duty m fog as to, 420 
stores, carriage and inspection of, 44 

storm, deviation where ship driven out of course by, 95, 96 

exception protecting charterer from accidents caused by, 132 
stowjge, as affecting seaworthiness of ship, 213, 214 

defect in, not covered by negbgence clause, 117 
expenses of, liability of shipowner for, 202 
extent to which shipowner may be liable for, 101 
improper method of, not allowed, 103 
liability where undertaken by charterer, 205, 206 
place of, 206 

provision for broken, effect of, 103 
shipowner's liability for improper^ 203, 204 
stowaways, liability to penalty, 845 

punishment and treatment of, 62 
stranded vessel, floating, as salvage service^ 667 
stranding, excep^on against, when shipowner protected by, 114 
when certificate .cannot be suspended on, 592 
strikes and lock-outs, exCCptioa protecting charterer against, 131 
consignee's duty to unload not affected by, 273 
strong room, shipowner’s duty to provide where bullion carried, 113 
subsidiary rule, in cases of damage by collision through negligence, 612 — 516 
subsistence money, steerage passenger's right to, where voyage delayed^ 847 
success^ essential to earning of salvage reward, 658, 569 
sudden difficulty, degree of skill required In, 504, ^605 
Suez Canal, application of local rules to, 481 • 

eummary proceedings, recovery of wages by, 52, 53 
Bunken cargo, raising, as salvage service, 667 

vessel, cost St raising aa damages in collision, 639 
raising, as salvage service, 567 
raperintendent, duty on entering seamen, 39 
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saperinteadttiits, mercantile marine offices, of, dutiies of, 666 
Brarvey, emigrant ship, of, provision for, 335 

passenger stumer, of, owner's duty as to, 332, 333 
ship pnor to regulation, of, l7 
aur/eyor-general of ships, appointment of, 660 
surveyors of ships, appeal against a<^oiis of, 650 
appointment of, ^0 

inspection of ship’s lights and fog signals by, 863 
powers of, 863 

swinging vessel, narrow channel rule does not apply to, 469 
tackle, supplying to vessel m danger, as salvage service, 558 
Tees, application of local rules to the, 481 

^^“•telegrams, sailing, charterparty usually provides for sending, 113 
telegraph cable ship, day signals to be shown by, 386, 387 
lights to bo carried by, 386, 387 
sound signals to be given by, 410 
territorial waters, British, narrow channels in, 465, 466 
Thames, application of local rules to, 482, 483 

navigation of dumb barges in the, 494, 4^ 
rule as to navigating* against tide in, 459, 460 
speed in fog on the, 416 
theft, protection of cargo from, 225 

** Uiievca," exception including term, effecUof, 113, 114 
third innocent vessel, rights as to damages, 522 

party, recovery of cost of damage to harbour from, 614 
through bill of lading, payment of freight under, 149, 150 
when contract expressed in, 149 
tidal river, wailing at bend of, 49G ^ 

waters, appbeation of Sea Begulatious to, 376 * ^ 

meaning of, 548, 554 

tide, duty to keep in view the effect of, 496 
gauge, i>rovision of, 645 

time charter, option to continue for further term under, 98, 99 
stipulations contained in, 98 
Ubual provisions of, 104, 105 
discharge, of, stipulation in charterparty as to, 120, 121 
loading of cargo, for, provisions in charterparty as to, 119, 120, 179, 180 
terms used m charterparty relating to, 122 — 124 
when beginning to run against the charterer, 126, 127 
title to ship, transmission of, 22, 23 

tobacco, privileges granted to yacht owners in respect of, 661 » 
tonnage, basis of calculation, 19 

dues, foreign, exemption of yachts from, 661 
limit of liability as affected by, 616, 616 
rate, cumpobition of, 637 

disputes as to amount of, how settled, 639 

duty of master as to, 637, 638 

enforcement of, 638 

exemptions from, 636, 637 

exhibition of list, 635, 636 

how ascertained, 635 

Jiability of foreign ships to, 637 

owner evading payment of, 638 
payment on goods unshipped in harbour, 638 
powers as to levying, 036 
total loss, idsuTQx’s right to freight m case of, 301 
measure of damages in case of, 538 
tow, control of tug by, 368 

dumb barge lashed to tug as a, 389 

exemption from liability when in charge of compulsory pilot, 629 
liabibty fox lights of tug, 491 

in respect of volunteer tag, 529 
where tug tails to show towing lights, 381, 382 
libcity to, stipulation, in charterparty as to, ^ect of, 96^ 97 
lights to bo carried by, 388 
when liable for absence of lights on tug, 386 
towage, construction of contract of, 359 

contract of, obligations relating to, 35 7» 858 
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towage, contract of, proTiaions of, 867 

obligations imposed by contract of, 857, 358 
recovery as damages, 689 

right of tug to flalvage reward as affected by contract of, 668. 509 
towing, as salvage service, 667 

damage arising from, as solv^e service, 662 
damaged vessel, of, as form of salvage service, 562 
lights, liability of tow as to, 881, 882 
object of, 385, 886 
regulations as to, 385 

tug attached to steamship not begun to tow is not, 414 
transfer of mortgage, form and effect of, 30 

transhipment, cargo, of, during voyage, master’s rights as to, 222, 223 ^ 

kinds of, 233, 284 

liability when taking place under contract, 234 
masters rights as to, 74, 236, 237 
on cargo owner's behalf, 239, 240 
to earn freight, 236—238 
i under through bills of lading, 234, 236 
or persons, c*’, as salvage service, 657 
shipowner’s lien not lost by, 284 
transport, exemption from arrest in salvage action, 660, 561 
trawler, duty of sailing vessels to keep out of the way of, 397 

granting of certificates of cx>mpctiency to skipper and second baud 
of, 38 

information given by lights of, 397 
lights to be carried by, 324, 325 
when under way,” 378 

trawling, judicial notice of nautical farts relating to, 398 
meaning of ** engaged in,” 398 
trespass, exemption of receiver of wreck in respect of, 560 
Trinity llouse, as pilotage authority, 699 
meaning of the, 627 
pilot, limit of liability of, 615 



superintendence and management of lighthouses by, 627, 628 
Masters, inspection of vessels lights by, 385 
trust, notice of, not registrable, 30, 31 
trustee, position of master as, 65 
tug and tow, collision between, liability, 627 

with third vessel, liability, 527, 628 
duty as between, 490 — 492 

to keep out of way of sailing vessel, 492 
fault of third vessel and, division of damages, 521 
manoeuvring for other vessels, 492 

rule as to giving way to sailing vessel not generally applicable 
to, 444 

assistance, liability for not taking, 486 
conditions affecting obligations on, 858, 369 

contract of towage as affecting light to salvjge reward, 568, 669 
controlled by tow, 368, 628, 529 
duty as to giving way to sailing vessel, 443 
}ook-oat, 486 
of, 868 . 

at bend of river, 470 

to render assistance where tow in collision, 371 
show towing lights, 385, 386 
when towing, 368 
efficiency of, 367 

exempting conditions no indemnity against damage caused by, 869 
no implied warranty as to apeoi6ed, 367 ^ 

where performance by, impossible, 367 
posltfon with tow as to salvage reward, 668, 669 
volunteer, tow’s liability in respect of, 629 
when salvage not recoverable by, 868 
turning, river, in, duty of vessel when, 497, 498 
two prolonged blasts, niofiilneH bf, 418, 414 
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Tjne, applicatioQ of local rules to the, 483 
QAclaimed wrecks and iss wreck. 

right of the Grown to, 862, 663 
title to, power of reoeiTer as to, 663 
" under sail," definition of, 877 

steam," definition of, 877 ♦ 

way," as distinguish^ from ** under weigh " 378 
definition of, 880 
vessel not at anchor is, 405 
when sailing vessel is, 388, 889 
vessel is, 874, 878 

^ited States, statutory provisions relating to inclusion of the negligence 
clause in, 116 

unlawful contract, freight not payable where earned under, 307 
release of charterer in respect of, 201 
landing, steerage passenger, of, what amounts to, 347 
nnloading, actual circumstances at port of discharge as aifecting liability 
as to, 277, 278 

charges, when a genial average expense, 
consignee’s duty as to, nature of, 273, 274 

obligurtion as to, when arising, 264, 256 
duty of consignee where no time fixed, 274, 276 
parties as to, 266-— 268 * 

master’s duty to proceed & place of, 262 
unqualified person, acquisition of ship by, penalty, 33 
pilot may not act as, 605 
transfer of ship to, effect of, 23 
unregistered mortgagees^ postpononnent of lights of, 28 ^ » 

unsafe port, consequences of naming, 266, 257 
ship, power to detain, 81 
unsea worthiness, a question of fact, 77 

as an answer to charge of desertion, 61, 62 
burden of proof as to, upon whom resting, 218 
shipowner os affected by consequences of, 217, 218 

not liable where arising during loading, 190 
uDseawortby, defects which malie ship, 212, 213 
liability on sending ship to sea, 77 

unpaid seller, right of stoppage in transitu not defeated by mortgage or 
pledge, 163 

'* upper pajisenger deck," definition of, 332 

usage, admissibility of evidence as to payment of broker’s commisSion, 137 
parol evidence of, 140, 141 
as affecting division of salvage reward, 674 
deck cargo sanctioned by, 205 

liability for delay in berthing of ship as affected by, 182, 183 
may constitute exception to Sea Regulations,. 370 
Bea Regulations overriding, 365, 366 

valuable consideration, necessarv to pass goods by transfer of bill of lading, 163 
valuation, ship, cargo and freight, of, deductions allowed on, 587, 688 

for general average contribution, 324, 
825 

value of ship, what is, 587 

ventilation during voyage, master’s duty os to, 225 
vessel aground, not within regulations aa to lights, 380 
at anchor, duty to keep clear of, 488 
“ vessel being towed," meaning of, 389 

vessel, harbour master’s powers as to, when entering harbour, 041 
hove-to on the port tack, duty of, 432 
in distress, dnty of receiver of wreck as to, 649—661 
length of, how determined for purpose of anchor lights, 403 
meaning of, 14, 874, 376, 618 
value of, for purpose of assessing damages, 638 
when under way, §74 
“ vessels,” meaning in Article 28. ..474 
" visible." meaning where referring to lights, 379 
vitriol, probibiUon of carriage in emigrant ship, 345 
voluntary service, necessary to claim ox salva^ reward, 566^ 687 
volunteer tog, tow’s liability in respect of, 5^ 
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voyage charter, conditions of, 92, 93 

piovision for form of bill of lading in, 105, 106 
stipulations os to freight contained in, 103, 104 
commencement of, as necessary to payment of freight, 314 
master's duty as to, 219 
passeng^'s rights as to, 328, 329 
condition of ship necessary to the, 216, 217 

delay in prosecution of, rights of passenger as to, 328, 329 
starting upon, liability, 219 
on, measure of damages as to, 289 
furnishing of adequate crew for the, 213 

liberty to call or tow during voyage, elTcct of stipulations as to, 96, 97 
maintenance oC ship during, 220, 221 ' 

master's duty to check deterioration during, 220, 227 
power over cargo during, 222 
precautions to be taken by master during the, 224 — 22G 
proceeding during, duty of master as to, 220 
repair of ship during, liability as to, 223 

rights of majority and minority owners respectively as to, 30, 37 
sale of cargo during, ju<ttidcaUon ‘ for, 250 — 252 

to complete, master no authority as to, 249 
stages, in, condition of senworthincss fulfilled where, 214, 215 

necessity for vessel to be seaworthy where, extent of, 213, 
216 . « 

state of ship at commencement of, 211 

steerage passengers' right to remain on board at end of, 347 
stipulation in charterparty as to, efTeot of, 
transhipment of cargo where continuance prevented, 239 
wages, advan'Cc of,\>l 

assignment by seaman of, effect of, 64 
disxiutcs as to seamen's, how settled, 48 
emoluments included in, 47 

entries to be made in log-book rolailng to, 82 
extra, when seaman entitled to, 60, 51 
loss of right to, 49 
maritime lien attaching for, 020 

master's, delay in payment of, right to damages on, 47 
priority of lien for, 623, 624 
rights os to recovery of, 63 
recovery by suminaiy proceedings, 53 
TITS ti'jct ions on action to recover, 53 

Tight to sue for, when voyage ending in United Kingdom, 53 
seaman's, agreement relating to, 41, 42 

charge for poor law relief on, 67 
lien on ship for, 63, 624 
payment of, mode and place of, 47 

on foreign-going ship, 47 
home-trade ship, 48 
where left abroftd, 48, 49 
remittance of, 52 
right to, 40, 47 
shipowner's liability for,* 34 
when a general average expense, 321 
waiting at bepd, duty of steamer as to, 496 
war, exception protecting chartor^t against outbreak of, 132 

outbreak of, as affecting charterer’s liability to the contract, 193 
stipulation substituting different port of loading in cose of, meaning of, 
193 

warehouse, master's power to land and deliver cargo to, 278, 279 
warehoaseman, when shipowner incurs liability as, 280 
warehousing charges, when a general average expense, 321, 322 
warping, dlfBculllea of, liability as to, 497 
warranty, master, by, effect of, 65 

of fitness, shipowner's liability for, 216^ 217 
warship, duty as to danger arising from ram of, 493, 494 

exemption from claim to salvage reward, 660, 661 
warships, departure from keeping course rule when meeting, 449 
&ea Begulations not binding <m, 408 
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water, carriage by ship, provision as to, 44 

master's duty to preserve cargo from, 225 
provisioning of emigrant ship with, regulations as to, 338, 839 
weather report, duty of harbour authority as to, 645 
working days, meaning of, 123 
weighers, employment by harbour auAhority, 643 
weight, ascertainment of freight by cargo's, 309, 310 
weights and measures, duty to keep on ship, 44 
wharfage dues, shipowner's liabiJity under custom to pay, 270 
wheat, description of cargo of, in charterparty, 09 
whfstling, officer in charge should err, if at all, on side of, 474 
^ wilful default," how construed, 3G2 
Will of seaman, provisions relating to, 68 
" wind aft," duty of vessel having the, 425 

how vessel is ascertained to have the, 430, 431 
when vessel may be said to have the, 433 
wines, privileges granted to yacht owners in respect of, 661 
witnesses, expenses of, where attending Board of Tiadc inquiry, 651 
wood goods, carnage as deck edrgo, regulations as t«, 80 
wooden ship, valuation for pui^ose of general average contribution, 324 
workmg day, length of, upon what depending, 133 
days, meaning of, 123 

Workmen's Compensation Act, as to definition* of " seamen ’* for purposes of, 15 

c0inx)cif$a1jion of master or seaman iindci^ 644 
pilot under, 606 

wreck, appointment of receiver of, 519 
boarding, offence of, 550 

collision with, liability, 533, 534 , 

commissioner, formal investigation held by, 592 

definition of, 46, 648, 669 

duties of receiver regarding, 661, 662 

finders of, duties, 551 

foreign ship, of, claims to, 652 

foi warding of passengers in case of, 349 * 

lighting and buoying, liability, 565 
lights on, liability, 383 

maintenance of steerage passengers delayed in consequence of, 348 

owner's claim to, 652 

purchase for Crown, poWers, 653 

receivei’s power to sell, 652 

removal of, 564, 665 • 

rioting in case of, compensation, 650 
sale of caigo when ship a, when not justifiable, 251, 252 
saving of, as salvage service, 657 
selling in foreign port, olfence of, 666 
unclaimed. Crown's right to, 552, 663 
disposal by receiver, 663 
disputes as to title of, how determined, 653 
title to, 653 

when jetsam, flotsam or lagan becomes a, 549 
ship is a, 49 

withholding from receiver, penalty, 551 
wrongful possession of, offence, 556 
wrecked seamen, return to home port, provision for, 50, 67 
writing, valqe of print and, of charterparty, 142, 143 
wrongful discharge, rights of seaman on, 62 

sale, cargo, of, position of parties on, 247, 248 
signals of distress, danger arising from, 562 
yachti xee pleasure yacht. 

Vork’Antwerp Rules, adjustment according to, 323 

under bill of lading luidcr, 151 


SMALL HOLDINGS AND glftALL DWELLINGS, 

accounts, small holdings and allotments committee, of, audit of, 676 
acquisition of land, expenses of, 686^ 687 

restriction of price payable on, 684, 685 
small holdings, for, 679 

advances, power to make, to tenant of small holding foir purchase, 674 
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adTajices, small dwcUings, for, 696, 698 
a^eenient, acquisition of land by, 678, 679 
** agricultural holding,” meaning of, 670 

agriculture, user of small holdings for purposes other than, 690 
allotments, assisting provision of, 075 

interchange of lands for purposes of, 692, 693 
annual charge, limitation of amount of, 675 
arbitration, settlement of amount due for depreciation by, 683 

questions affecting the acquisition of land by, 673 
arbitrator, assessment of compensation by, where lands taken compulsorily, 
681, 682 

bankruptcy, proprietor of small dweUing, of, effect of, 699 

Board of Agriculture and Fisheries, annual report by, 671 * 

compensation paid by, 671, 672 
payment of loss on scheme by, 678 
powers and duties of, 670, 671 

in relation tx> the Public Health 
Acts, 671 

r reports by county council to, 676 

transfer ot laud by, 672 

borrowing powers, county council, of, for purposes of small holdings, 693, 694 
local authorities, of, for small dwellings, 701 
breach of conditions, power H>f local authorities in respect of small dwellings 
on, 698, 699 , ► 

capital money, application by county councils, 694 

in respect of small dwellings, 701, 702 
charge, annual, limitation of amount of, 675 
meaqing ofj 675 

Commissioners, Small Holdipgs, see Small Holdings Commissioners, 
compensation, assessment where lands taken compulsorily, 681, 682 
county council's right to, for improvements, 680 
improvements on land compulsorily hired, for, 684 
labourers for loss of employment, to, G92 
payment out of Small Holdings Account, 673 

to proprietor of small dwelling on giving up possession, 
699, 700 

power of Board of Agriculture and Fisheries to pay, 671, 672 
tenants for disturbance, to, 692 
where notice to treat. withdrawn, 686 
completion, sale of small holdings, ou, 687, 688 
compul^ry purchase, considerations alfectuig, 685, 686 

land by county councils, of, 680, 681 
exempt from, 685 
for purpose of scheme, 673 

conditions of sale, on sale of small holdings by county council, 687 — 689 
co-operative societies, power to form and assist, 676 
society, meaning of, 676 

county councils, accounts of, provisions as 694 

adaptation of land for small holdings by, 686 
application of capitar moneys, 694 
borrowing powers for purposes of small holdings, 693 
cultivation of*land leased to, 682 
delegation* of powers, 674, 675 
, duty to carrj^ sc^me into effect, 678 

. furnish bmall Holdings Commissioners with informa- 
tion, 674 

expenditure of, restriction on, 676, 676 
expenses of, how defi^ayed, 604 

scheme payable by, 673 
fixing of rent payable by, powers^ 690 
letting of small holdings bv, powers, 690 
liability for depreciation, 683 
power to acquire land for small ^holdings, 674 

form and assist oo-operative societies) 675 
let unsold and supernoous land, 691, 692 
provide small holdings, 673, 674 
require sale of small bolding, 689 
preparation of scheme by, 677 
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county coaricilB) prov^sionB as to pasture land held by, 688 
registration of title of, 691 
reports to be made by, 675 
right to coinpeDsatiozi for in^rovements, 680 
interchange lands, 603, 603 
rights as to timber euid miner&Js, 683 
sale of small holdings by, conditions od» 637 * 

transfer Of land to, 672 

cnltivatlon of lands leased to county council, 682 

death of owner of small holding, effect of, 689 

delegation of powers, county council's powers as to, 674, 675 

small holdings and allotments committees* by, 676 
'depreciation, sottlement of amount due by county council for, 683 
disturbance, tenant's right to compensation for, 692 
draft scheme, preparation of, 672 
publication of, 677 
specification of, 677 

easements, provision in compulsory order as to, 686 
Ecclesiastical Commissioners, fiayment to, where gUbe land taken, 682 
finance, provisions as to, 693. 694 
glebe land, provision where land taken is, 682 
hiring, land under Compulsory powers, of, 682 
necessary terms of, 682 ■ 

improvements, compensation for wh^e Jands compulsorily hired, 684 • 
county council’s right to compensation for, 680 
inquiry, holding of public, as to scheme^ 678 
instalments, payment of purchase-money by, 687, 688 
interest, provisions as to payment of, 694 ^ . 

labourers, right to compcmsation for loss of employment, 692 
adaptation by county council for small holdings, 686 
compulsory purchase by coanty councils, 680, 681 
considerations affecting compulsory acquisition of, 685, 686 
land, letting of unsold or superfluous, by county councils, 691. 693 
restriction of price for acquisition, of, 684, 685 * 

transfer to county councils, 672 
when exempt from compulsory purchase, 685 
Lands Clauses Acta, purchase of glebe land under, 682 

&nd under, 680, 681 

leased lands, lamllord's power to resume possession of, 684 
leasing of land, county council for small holding, to, 679 

powers os to particular lands, 679 ' 

letting, small holdings, of, regulations as tu, 690 
limit^ owners, powers of leasing of, 679 

local authorities, borrowing powers in respect of small dwellings, 701 

expenses in respect of small dwellmgs, how defrayed, 700 
having power to make advances for purposes of small dwell- 
ings, 695 

inspection of small holding accounts of, 696 
powers on breach of condition by proprietor of small dwelling, 
608, 690 

repayment by proprietors of small dwelling to, 697 
inquiry, holding as to scheme, 678 
loss, payment where scheme results in, 678 
Metropolis, powers of authorities in, as to small dwelLlr»gs, 702 
minerals, r^^t of county council as to, 683 
mortgaged lands, effect of compulsory leases of, 684 
notice to treat, compensation where withdrawn, 673, 685 
order, as to compulsory hiring of land, 682 

under Lands Olauaes Acts, publication and confirmation of, 684 
submission by county councils, 660 
pasture land, provision against breaking up, 682, 683 
possession of small dwelling, recovery of, 6d9 
price, restriction on acqulaitioa of land, 684, 685 

^bllo Health Acts, powers of Board of Agriculture and Eiaheriea in relation 
to, 671 

Works Loaiie Oommissiouers, powers aa to lending for smaU 
694 

purchase-money, payment on sale of small holdings, 687, 668 
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registration of title to small bolding^, C91 ^ 

renewal of lease of land compulsorily hired, 684 
rent, fixing, where land compulsorily hired by county council, 683 
reports, duty of Board of Agnculturo and Fisheiies to make, 671 
county councils to make, 675 
Small Holdings Commisaioners as to, 677 
right of way, sale subject to, 688 
sale of small holdings, 667, 689 
scheme, carrying into effect, 678 

expenses of, how recovered, 673 
local public inquiry as to, 678 

payment where resulting in loss, 678 ^ 

preparation by county council, 677 
of draft, 672 

publication of draft, 677, 678 
specifications in draft, 677 

security for advances on small dwellings account, provisions, 696, 697 
Settled Land Acts, powers of tenant for life under, 679, 680 
small dwellings, application of money in inspect of, 701 

authoiities having power to make advances for, 695 
bankruptcy of proprietors of, effect of, 699 
conditions affecting advances in respect of, 697, 698 

governing advances for purposes of, 695, 696 
of letting by proprietors of, 698 
disposal where local authority retakes possession of, 699 
finance in respect of, provisions as to, 700 — 702 
limits of expenditure in respect of, 7 iO, 701 
c lo^l authoxiLies’ powers on breach of conditions as to, 698, 699 
powers m the Metropolis as to, 702 
repayment by proprietors of, 697 

of advances in respect of, 696, 697 
sale of, procedure, 700 
** small holding," definition of, 670 

Small Holdings Account, payment of compensation out of, 671 — 673 
payments to be made into, 671 

and out of, 693 

small holdings, acquisition of land for purpose of, 678, 679 
a<laptation of land for purpose of, 686 
advances for purposes of, amount of, 696 
to tenant on purchase of, 674 
and ailotments committees, audit of accounts of, 670 

delegstion of powers by, 676 
establishment and constitution of, 
676 

conditions on sale by county council, 688, 689 
death of owners of, 689 

interchange of lands for purposes of, 692, 693 
leasing of land fox, 679 
letting of, 690 

power of county councils^ acquire land for, 674 

provide, 673, 674 

sale of, by county* council, conditions of, 687, 689 
conditions governing, 689 
user for purposes other than agriculture, 690 
Small Holdings Commissipners, dulies of, 672 . 

duty of county couucil to give information to, 
674 

powers of, 672, 673 
report on scheme by, 677 

tenant for life, powers of sale, exchange, and leasing of, G79, 680 
« right to compensation for disturbance, 69S 
timber, county council’s rights as to, 683 ^ 

valuation, fixing of rent payable by county council* by, 683 
provisions as to method of, 683 

80L101TORS, 

action, commencing without authority, effect of, 741, 743 
compromise of, as affecting lien, 823 

( 60 ) 



lyDEX, 


’^OIjICITORS— 

actioD, conduct of, retainer as to, 737 

costs, for, time at which may be brought, 612 

when delivery of bill not necessarv before, 813 
discontinuance of, right of solicitor as to, 743 
name of solicitor acting must appear on record, 742, 743 
special authority necessary to commence, 741 
additional remuneration, when allowed, 765 
administrator, liability for solicitor's cost**, 730 
admission, affidavit of employment necessary before, 715, 71C 
application for, 719 
colonial solicitors, of, 722 

defect in as ground for striking off the rolls, 847 

examinations necessary before, 716 

qualifications for, 710 

screening of notices in respect of, 719 

solicitors exempt from service under articles on, 710 

stamp duty on, 719 

affidavit, allowance in excess of scale, when made, 801 

employment, of, nedbssary before admission, 715, 716 
agency cases, allowances in, 802, 803 
agent, xee London agent. 

allocatur, interest payable on amount shown by, 810 
proceedings on, 813, 814 * 

taxing master, issue of, *by,* 795 • 

ambassadors, power to administer oaths, 867, 858 
annual ccrtifLcatc, 9ee practising certificate, 
appeal, as to order* for review of taxation, 796 

complainant's right of, on finding as to solicitor's, conduct, 856 
refusal of p'oss certificate for the final exanunation, 719 

intermediate examination, 718 

to renew certificate, 722 

solicitor’s right of, from finding of statutory committee, 855 
appointments, oJigibility of solicitor for certain, 727, 728 . 

arrest, solicitor's privilege from, 726 f 

articled clerk, an apprentice, 710, 711 

bankruptcy of master as affecting, 713, 714 
death of solicitor as affecting rights of, 714 
dismissal by master, rights on, 716 
clerks, number which solicitor nmy take, 713 
articles, defect in, as ground for striking off rolls, 848 

employment under, must be exclusive, 714, 715 • 

procedure where service not continuous, 714 
provisions relating to, 712, 718 
registration of, 713 
service under, how far necessary, 711 
period of, 711, 712 
assignee of costs, rights of, 782 

attachment, liability where acting without authority, 742 
attendances, allc^irancea on taxation for, 803 

Attorneys' and Solicitors' Act, 1870, special agreement for costs under, 771^ 
773 

audience, right of solicitor as to, 723, 725 
authority, acts falling outside the solicitor's authority, 744 
of solicitor covered by, 743, 744 
^commencing action without, effect of, 741, 742 
delegation of, liability on, 758 
limits of, 741 
partners, of, 768, 759 
production of deed as, 744, 746 
special, necessary as to contentious business, 741 
under general retainer, 741 
bankruptcy, as affecting retainer, 740 

costs in metiers of, 769, 770 

effect on right to renewal of practising certificate, 721, 722 
petition, right to present in respect of costs, 813 
proof in, as affecting lien, 820 

right of audience of solicitor in matters of, 723, 724 
solicitor appointed trustee in, rights as to coat^ 763 
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bankruptcy, solicitor, of, effect on articles of clerkship, 718, 714 
barristcTs, offices held by, as solicitors. 710 
bidding by solicitor having conduct ox sale by court, 760, 761 
bill of costs, contents of, 776, 777 

delivery of, effect of, 778, 778 

may be in parts, 777 * ^ 

ordered, 779 
mode of, 778 
necessity for, 774, 776 
disbursements in, treatment of, 776, 776 
failure to deliver, effect of, 776 
London agent's charges In, treatment of, 775 
naming of person charged in, 777, 778 
necessity for signature, 777 
non-delivery as affecting right to tax, 790 
payment as admission of correctness, 788 
rectification of, 779 

taxation of persons entitled to, 781, 782 
breach of trust, delegSition of authority to receive money as not amounting to, 
746 

brief, instructions for and preparing, allowances, 801 
cause of action, failure to investigate, liability, 766 
certificate for costs, tee allocaituT. 
chambers, riglit of audience of soHuitoxs in, 724 
Chancery Division, procedure on taxation in the, 700 
change of solicitors, effect on right to costs, 740 
lien as affected by, 818 

charging orde^ for costs, court making the, 827 

^ may direct taxation as between solicitor and client, 

827 

none where recovery barred by Statutes of Limita- 
tion, 824 

. priority over garnishee order, 825 

property subject to, 824-^826 
when court wOl make, 819, 823 — 827 
who may apply for, 626, 827 

cheque, receipt of payment by, requires special authority, 745, 746 

clerk, liability for acts of, 758 

client, acts of solicitor not binding on, 744 

credit of, solicitor cannot pledge for counsel's fees, 741 
liability to indemni:^ sohcitor, 832 
mortgage by solicitor to, effect of, 761, 762 
relation between London agent and, 843. 844 
right as to moneys in hands of solicitor, 839, 840 
to papers, 740 

tax bill of costs, 781, 782 
sale to solicitor by, 748 — 760 
solicitor may benefit under wlU of, when, 752 
solicitor’s authority to bind, 741 " 

liability to pay over mobeys received to, 837, 838 
right to recover, costs as against, 797, 798 
clubs, retainer of solicitor by, 734 

colonial authorities, issue of eommissiooa in Rngland by, 868 
8 olicit 9 rs, admission ol, 722 

stEunp »duty and fees on admission of, 722 
colonies, particular places as to which Orders in Oouncil have been made. 
722 

commission to administer oaths, procedure to obtain, 858 

where affidavit for use in colonies, 868 
commissioner for oaths, appointment ot, 857 
• duties of, 868 

solicitors usually appointed, 858 
commissioners, perpetual, tee perpetual oommisIXoners, 
committal, as rezn^y for breach of undertaking, 827 
Committee of Law Society, tee statutory committee, 
common law lien, enforcement of, 822, 828 
extent of, 821, 622 
property recovered on, 820, 881 
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Gompani^’(06n8o]jda(iozL) Act, 1908, tight of aolicitor retained In Mpect of 
formation of company under, 734 
company, retainer of smicitor for proposed, 738 
^mplaint as to solicitor's conduct, procedure, 852, 858 
OTinpromise of action, effect on lim, 823 
conduct m(toy, allowance of, 801 • 

none allowed to parties, 802 ' 

retainer by, 729, 730 

consideration, receipt in deed as authority to receire, 744, 745 
constructive trustee, solicitor no authority to constitute himself a, 760 
contempt in procedure, liability of sobcitor for, 829 
contentious business, acting without authority in, effect of, 741, 742 
costs against client in, 707, 798 
in, 767—769 

death or lunacy of client as affecting retainer in, 742 
interest on coats in, 809, 610 
negligence arising in, 756, 766 
special authority necessary as to, 741 
contract, arising between solicitor and client, 728^729 
liability to third p'arties by, 836 

conveyancing business, liability of unqualified person acting in, 860 
remnneration for, 760, 761 
convict, power to make contract of rctainST, 782 

solicitor’s right to intervidhr, ^32 • 

copy documents, costs of, 806, 806 

corporation, individual liability of members in matter of retainer, 733 
retainer by, 732, 733 

corrupt practices, as ground for striking off the rc^, 848 
costs, additional, on expediting matter, 765 

as between party and party, 799 — 807 . 

solicitor and client, 797 — 799 
bankruptcy, in, 709, 770 

charging order in respect of, power of the court as to, 824, ^5 
completion of work under retainer as affecting right to, 738 ^ 
conveyancing matters, in, 760, 761 
delivery of bill necessary to recovery of, 774, 775 
disallowance by taxing master, powers, 769 
discretion of taxing master as to, 768, 769 
higher scale, when allowed, 768 
improper procedure in respect of taxation of, 792 
inquiry into conduct of solicitor, of, rights aa to, 863 ” 

interest on, when payable, 809, 810 
judgment for, power of the court to enter, 814 
liability of solicitor to pay, 832 — 834 
matters in the Supreme Court, in, 707, 768 
mortgage for, precaution to be taken aa^io, 811 
nature of, in respect of which lien arises,* 816, 816 
of taxation, aa between solicitor and client, 808, 809 
party and party costs, of, 807, 808 
personal liability of solicitor to pay, 832 
recovery as against client, 797, 798 
remedies for recovery of, 812 — 814 
retainer necessary to clsdm to, 729, 730 
scales in non-con tentious business, 760 — 765 
security for, solicitor's right to, 811 
> solicitor trustee, of, when chargeable^ 762, 753 
^ecial agreement aa to, statutes applicable, 770 
Statutes of Limitation as affecting recovery of, 812, SIS 
taxation of, jurisdiction of the court as to, 780 
undertaking to repay, liabililgr on, 882 
where regulated by statute, 307 
counsel, allowance for^two or mortf, when mode*, 804 
when solicitor may bo heard in absence of, 723 
counsers advice, as affecting liability for negligence, 765 
fees, allowances for, 808, 804 

client's credit cannot be pledged for, 741 
failure to pay when money provided, offence of, 850 
payable where Crown nnsaceettfnl, 8o4 
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conziBel’s fees, stamped receipt for to be produced, 804 
country certificate, and tea practising certificate^ 721 
scope of, 843 

solicitor, allowance for, qn taxation, 803 

relation betweenXondon agents and, 846 
right to tax Itondon eigent^s bill, 646, 847 
county bourt, power to make charging order, 827 
solicitor’s right of audience in, 724 
cour^ basis of the jiuisdiction of the, 828, 830 
creditor, right to taxation, 784 

crime, conviction for, as ground for striking off the rolls, 849 
criminal contempt^ when solicitor guilty of, 828 
dai^^es, measure nowhere guilty of negligence, 754 

want of skill or knowledge giving rise to liability in, 753, 764 
death, as affecting retainer, 739, 740 

of client, as affecting retainer in contentious business, 742 
solicitor, as affecting rights of artaoled clerk, 714 
deed, production of, as authority to receivo payment, 744, 745 
defamation, when solicitor not subject to actibn for, 726 
delegation of authority, liability in respect of, 768 
delivery of bill of costs, effect of, 778, 779 

failure as to, effect of, 776 
may bb in parts, 777 
mode of, 778 
necessity for, 774, 776 
order for, 779 

when not necessary before fiu^tioa, 813 
pleqdings^ fees on, 801 

deposit on sale, receipt by solicitor, effect o^ 746 
disallowance of costs improperly incurred, 798 
disbursements, interest on, rate of, 810 

treatment of, on delivery of bill, 775, 776 
dischaVgo of lien, methods of, 819, 820 
disciplinary jurisdiction of the court, 828 

disclosure, address of ward of court not the subj'ect of privilege, 726 

prevented by injunction where solicitor acts for opposing interests, 
736 

solicitor’s rights as to, 726 
discontinuance of action, right of solicitor as to, 743 
discretionary fees; when allowed, 806^ 807 
dismissal o9 articled clerk by master, rights, 716 
dissolution of partnership, effect of, 842 
documents, inspection of, costs allowed for, 806 
ownership of, 740 
double costs, provisions as to, 807 
ecclesiastical courts, right of audience in, 724 
employment, afiSdavit of, necessary before admission, 715, 716 
articled clerk, of, must be exclusive, 714, 715 
enrolment, defect in, as ground 'for striking off rolls, 848 
entire retainer, effect of, on right to costsf 738 
equitable mortgage, scale appheablje to, 761 
examination, notice of intention to attend for, 717 
examinations, entitling articled' clerk to reduced term of service, 712 
necessary before admission, 716 
executors, power to retain solicitor, 73‘4, 785 
expediting matter, special allowance on, 765 
final examination, appeal on refusal of pass certificate, 719 
exemptions as to the, 718, 719 
subjects for, 718 
when and whereLheld, 718 
general lien, retaining lien is a, S16 

meeting of the Law Society, when held, 709 
retainer, extent of, 741 ' 

gifts between solicitor and client, 747, 748 

when valid, 748 

goodwill, as assets of partoer^p, 842 

High Court, right of audience of solicitor In, 723, 724 

higher scale, when eqats allowed on the, 768 
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hotel expenses, alloveances on taxation, 800 
House of IfOrdjB, costs in contentious business in Ch^ 767 
right of audience of solicitor ifi» 7z3 
l]Mrol>er conduct, what may amount to^ 861 

language, liability off solicitozL in respect of| 808 
" inanimate evidence, allowance of cost of, 802 
indemnity costs, party and party costs as, 700 

right of solicitor to, on giving undertakingf 033 
infant, retainer by, when effective, 731 ^ ‘ * 

injunction, disclosure by solicitor prevented by, 736 
inquiry into conduct, appeal from flndicm on, 856 
^ application by boI^Uot himself, 853 

* far. -86if . ' 

insanity, as affecting retainer, 739, 746 -'TJ • ' 

inspection of documents, allowance of costa of, 806 
insurance commission, must be accounted for, 736 
interest, costs, on, when payable, 800, 810 

country solicitor not chargeable by London agent with, 846, 846 
payment by solicitor t>Q money improperlyi>|%tained, 810 
iiiternicdiato examination, booties chosen for the, 717 
exemptions as to, 717, 718 
refusal to admit for, rights, 718 
when and where iield, 717 

interpreters, allowance for on taxatfbn,* 802 * 

item charges, scale of, 765 

schedule applicable to, 766, 766 
judgment for costs, int^est on, 810 

power of the court as to entry oL 814 • 

King’s Bench Division, taxation of costs in the, 792, 793 
Law List, as evidence of solicitor’s right to practise, 721 
Law Bociciy, the, bodies upon which represented, 710 
charter of incorporation of, 707, 708 
duties of, 709 

eligibility of members of, 708 

g eneral meetings of, 709 
ifitory of, 707, 708 

inquiry into conduct of solicitor by OomniLtteo of, 862 — 
management of, 708, 709 
original name of, 707 
registration of articles with, 713 

law stationers, acts which may be done by, 866 ^ 

leases, remuneration in respect of, 763 

scale of remuneration in respect of, 763 
lien, against tenant for life, remainderman not affected, 817 
at common law, extent of, 821, 822 
bankruptcy or winding-i^, no effect on, 817, (18 
change of solicitors as affecting, 818 * 

compromise of action as affecting, 823 

conversion Into money and payment into court, effect of, 819 

discharge of, mcthocto of, 819, 820 

enforcement of, 822, 623 

equitable title as affecting, 817 

kinds to which solicitor entitled, 814 

none^gainst third parties, 816, 817 

par tine with subject of, as a discharge, 820 

propf in bankruptcy as affecting, 820 

property recovered on, 820, 821 

retaining, a general lien, 816 

costs ta respect of which arising, 816, 816 

SSESa? 

Statutory, ozs— 827 
waiver of, what amounts to, 880 
liquidator, retainer of splfoitor by, 736 
liM pendent, failure to register as negUttuffeSi ^86 
London agent, anthority of, 847 | 

interest not chargeablof 
not personally liable, ^ 

V' ; relatioii between clf 
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London ageiiti relation between country solicitor and, 8i6 
remuneration of, 846 
scope of country certificate, 844 
solicitor’s liability for acts of, 768 
taxation of bill of, 846, 847* 
treatment of charges «f in bill, 776 
* certificate, see practising certificate, 
lunacy of client, as affecting retainai m contentious business, 742 
lunatic, retainer by, 732 

magistrates, no power to refuse solicitor a hearing, 724 
managing cleric cannot address judge without leave, 724 
married woman, retainer by, when effective, 731 
master, ^alifications of solicitor as, 713, 714 
Mayor’s Court, London, right of audience of solicitor ip, 725 
measuro of damages, where solicitor negligent, 754 
memorial, charges on registration of, 7G5 
misappropriation, liability of partners for, 769, 760 
misconduct, ajui see professional misconduct, 
costs disallowed on, 769 

misleading the court, a^ professional misconduct, 849 

moneys rccoivod, conditioiis to give rise to the court's jurisdiction as to, 837^ 
838 

extent of client’s right as to, 839 
improper retention of, 810, 811 
liability in respect of, 837, 838 
source nob affecting solicitor’s liability, 839, 840 
mortgage, client to solicitor, by, validity of, 751 

cos^, for. precaution to be taken as to, 811 
Temuiicra'tion on sale accompanied by, 763 
^ sobcitor to client, by, effect of, 761, 762 

mortgages, remuneration in respect of, 761 — 763 
necessaries, retaiucr by infant may be as for, 731 
neglxgencc, arising m contentious matters, 755, 756 
V non-contentious matters, 764 

cause of action for, when arising, 764 
counsel's advice as affecting liability for, 755 
disallowance of costa in case of, 769 
facts not amounting to, 755 
liability of solicitor for, 763, 764 
measure of damages in liability for, 754 
« proof required in action for, 754 
negotiable instrument, payment of bill of costs by, effect of, 787 

receipt of payment by, requires special authority, 745, 
74G 

non-contentions business, agreement for costs as to, 773, 774 
authority of solicitor in, 744 — 746 
* interests on costs io, 809 
negligence in, 756 — 768 
Temuneration ^OT, 760 — 767 
retaineriin, nature of, 739 
taxing master governed by scale in, 797 
notice, intention to sit for* examination, of, 717 

liability of solicitor on neglecting to give to client, 828, 830 
of discontinuance, right of soRcitor as to, 743 ^ 

receipt by solicitor acting for trustees, effect of, 746 
oaths, persona who' may administer, 867, 858 * 

power of the court as to admlnistratioh of, 857 
officers of the court, liabllitieB of solicitors aa, 827 
official receiver, retainer of solioltcKr by, 786 
order of course for taxation, application for, 790 

forms of, 793 
service of, 793 

overcharge, as special circumstance upon which^ tjiBxaUon ordered, 789, 790 
papers, client’s property in, 740 

delivery up of, oonditiouifr precedent to order, 840^ 841 
“ without proJu^Elio,'* of no effect, 819 
handing over on chazm effiiolioitoxv, 818 
solioltor’B lien on, 816 ' ^ 
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parliamentarj commisdioiif aolicitor may be heard before, 726 
deposit, soliciior's claim for costa agaiost, 733 
particular lien, at common lavr, 820, 821 
partner, receipt by as binding firiOf 746 
right to retain solicitor, 730 
‘v partners, liability for acts of, 768 # 

* misappropriation, 769, 760 

partnership, dissolution of, effect of, 843 
goodwill as assets of, 843 ^ 

premiums as profits of, 842, 843 

profits of ofilces held by partners not funds of, 842, 843 
property, as subject of charging order, 826, 826 
qualification of solicitors to enter into, 842 
party and party costs, as indemnity costs, 799 

discretion of taxing master as to, 800 
power to increase amount of items, 3Q0 
regulations governing taxation of, 799 
special allowances in respect of, 800, 801 
taxation, costs of, 807, 808 m 

patent, proceedings in opposition to grant of, cosm on, 799 
perpetual commibsioners, appointment and functions of, 869, 860 
personal representatives, costs as between solicitor and client awarded to, 793 
petty sessions, right of audience of solicitors at, 724, 725 
pleadings, fees for delivery of, 801 • , • 

practice, non-observance of rules of, liability for, 765 
practising certificate, application for, 720 

, effect on costs of steps taken without, 720 

issue of, 721 , 

necessity for, 720 
renewal of, 721, 722 
stamp duiioa on, 721 

what solicitors exempt from taking out, 720 
pTcliminary exam [nation, persons exempt from, /16, 717 
when and where held, 716 
inquiry, procedure as to, 862 
premium, as promts of partnership, 842 

when articled clerk not entitled to return of, 712 
prcsoTvatioii of property, solicitor’s lien in respect of, 821, 822 
pressure, when a special circumstance upon wbich taxalion ordered, 789 
prinletl copies of pleadings, coat of, 805 

priorities, as between successive solicitOTS, 819 » 

privileges to which solicitor subject, 720 — 728 

Privy Council, costs in matters before the, 767 

procedure, contempt in, liability of solicitor for, 828, 829 

process servers, acts which may be done by, 856 

production of deed, as authority to receive payment, 74-t, 745 

professional disbursements, what are, 775, 776 * 

misconduct, acts amounting to, 850, 861 

not amounting to, 861, 852 

* as ground for strlkiog off the rolls, 850, 852 

court is guided by eixeumstanoes in its finding of, 852 
profit co^ts, none under bill where estate is insolvent, 753 
limit of solicitor’s right to make, 7S6 
profits of^fflcc, not fund of partnership, 841, 842 

promissory note, client taking, for money in solicitor’s hands, affect of, 838, 
839 • 

promoters, company, of, retainer by, 733 

public authorities, rights as to costs between solicitor and client, 799 

examination, notes of saUeltor’s, rmwer of committee of Law Society as 
to, 863 

office, exemption of solicitor from, 726 
purchase and sale, between solicitor and client, 748, 749 
purchases, remuneration in respect o^ 761 — ^763 
qualified practitioner,^' meaning of, 857 

meruit, recovery on a, wherd^eolal ogr^sment exists, 773 

right of solicitor on imaing to act to recover on a, 738, 739 
quarter sessions, right of audience of jsSUcitm at^ 724 
readmisslonj notice on appUcatdon 
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readmission. righta of barrister or aolicitor a<t to, 719, 720 
real property, as sabjcct of charging order, 8'36 
record, duty of solicitor to put name on, 742, 74S 
refresher fees, discretion of taxing master as to, 804, 805 
Registrar of Solicitors, Law Society aa, 709* 
registration, articles of clerkship, of, ^3 

memorial, of, costs in respect of, 766 
practising certificate, of, 721 

remainderman, not afPccled by lien against tenant for life, 817 
lemuneration, agreement under the Solicitois licmuncration Act, 1881, as t0| 
773, 774 

conveyancing mattcTs, in, 700, 761 

bow governed, 700 ^ 

item charges, by, 766 — 767 

limits of, 736 

London agents, of, 845 

piepoxation and completion of leases, 763 

special agreement as to, 738, 770, 771 

a under the Act of 1870 ..771, 772 

where matter expedited, 765 
when recoveiablo on a quantum meruit, 739 
rentchargo, remuneration where reserved in conveyance, 763, 764 
repayment of costs, liability of^solicitor on undertaking in i expect of, 831 
report, statutory committee, of, effect of, 854 
retainer, absence of evidence of, effect of, 729 

accepting for opposing interests, rule as to, 736 
at a salary, 731 

authoyrity t^ bind client arising from the, 741 
bankruptcy as affecting, 740 
both sides, by, when not improper, 736 
clubs or learned bocioties, by, 734 

completion of work under, a.s affecting right to costs, 738 
conduct an action, to, effect of, 737, 738 
convict’s power of, 732 
corporation, by, 732, 73£ 

costs out of moneys in hand, of, effect 787 

death or insanity of parties affecting, 739 

** final conclusion,** relating to, what constitutes^ 737 

form of, 729 

general, extent of, 741 

infant, by, when effective, 731 

joint and several, 730, 731 

liquidator, by, 736 

lunatic, by, 732 

married woman, by, when effective, 731 
may be by conduct, 729, 730 
natuToI break in, when arising, 738 
noD-litigiouB matters, in, nature of, 789 
partneT*8 right to give, 780 .. 

principles governing, 72& 729 
proposed company, on bSialf of, 783 
termination of, 787 

trustee in bankruptcy or oflSciol receiver, by, 736 
trustees and executors, by, 734, 786 
fwhen may be treated as an entire contract, 738 
writing, i^hen necessary, 729 
retaining lien, property subject to, 814, 816 
return of premium, attlcled clerk’s rights as to, 712, 713 
review of taxation, appeal as to order in respect of, 796, 797 
Older for, 795, 796 
principles followed in ordering, 796 
* test of objections in applicatioQ, 795 

right of audience, sss audience. " 

to practise, courts in which solicitor has, 722, 723 
Buie Committee of the Enpreme Clciart, representation of the Law Society on, 
709, 710 

salary, retainer at a, 781 

aale^ between solicitor and olleat^ 918^760 
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Bale by court, authority of solicitor having conduct of, 746 
solicitor havinj^ conduct of, when may bid, 750 
remuneration in respect of, 761 — 763 

^ where accoxi^anled by, 763 
Hfiolicitor must show bona jidei to uphold, 749, 750 
, flbhcdule remuneration jinder, 76CL— 765 

it. remuneration under, 765 — 767 * 

^ scientific witnesses, allowance to, 802 
secret commiasion, solicitor may not make, 736 
security, charging order not made where solicitor accepts, 824 
for costs, solicitor's right to, 811 

service under articles, defect in as ground for striking off the rolls, 847 
and gee articles, 
set-off, lien as affecting, 822 

on taxation of costs, power of taxing master as to, 806 
settling pleadings, allowance on taxation for, 803 ^ 

signature, necessary to bill of costs, 777 

solicitor, agreement with debt collector by, offence of, 866 
and client, contract between, when arisiw, 728, 729 
costs .as between, where applicable, 797 
gifts between, presumptions as to, 747, 748 
no standing relation of, 737 

relation necessary to* application to pay over money 
received, 83> . 

special order as to costs as between, when mad^ 798 
taxation of costs as between, costs of, 808, 809 ' 

^ transactions between, 746 — 763 

courts in winch entitled to practise, 722, 723 
disciplinary jurisdiction of the court over, 828 * 

eligibility for certain appointments, 727, 728 
liability for costa, 8.32 — 835 

on allowing unqualified person to use name, 855 
solicitoT-litigant, when liable to summary jurisdiction of the court, ijfR 
solicitor- mortgagee, costs which may be charged by, 761 
solicitor, qualification when taking articled clerks, 713 
right of audience of, 723, 724 

to claim taxation of costs, 782 
solid' lor- trustee^ no lien over trust fund, 817 

provision in trust deed for costs of, effect of, 763 
when profit costs not chargeable by, 762, 753 
solicitor, when may act for both sides, 736 > 

be heard in absence of counsel, 723 
solicitors, appointment as commissioners for oaths, 868 
offices held by barristers as, 710 

Solicitors Remuneration Act, 1881, agreement for costs under, 773, 774 
special agi cement as to remuneration, provisions for, 738, 770, 771 
cancellation where unreasonable, 772 

effect where' either party becomes incapable of perform 
mg, 740 

enforcement where under the Act of 1870... 773 
form of, under the Act of 1870... 771 
position of third parties under, 773 
rights of client setting up, 771 
scope of, under the Act of 1870... 771, 772 
under the Solicitors Bemuoeration Act, 1881... 773, 774 
a116wances on taxing party and party costs, 800 
circumstances, taxation of coats allowed on, proof of, 786, 786 
general meeting of the Law Society, how requisition^, 708 
jury, liability of solicitor for fees of, 834 
order for taxation of costa^ when made, 701, 792 
remuneration, when allow^^, 765 
stamp duty on admission, 719 

* of coloniai* solicitOTf 722 

Statute of liimitatioDB, as affecting Recovery of costa, 812, 813 
statutory committee, complaint to, SMI C< » 

inquiry into cornet of SQlldItor by, 852, 854. 
report of, effecOf»' 864 
^ lien, when applying, 828$^^7 
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Btziking off the rolls, appeal from order for, 805 

application as to, pr^edurc, 852, 853 
grounds other than statntorj, for, 849 — 803 
power of tlia ooiirt aa to, 848 
professional miacondmct as ground for, 800, 801 
statntojy groups for, 848, 849 

taking proceedings without authority as ‘cause for, 742 
eub mission to pay, when not necessary on application for taxation, 792, 793 
Supreme Court, costs in matters heard in the, 767 — 769 
suspension, power of the court to order, 861 
taxation of costs, after payment, 788, 789 

allowances for attendances, 803 

counsel's fees, 803 
in respect of witnesses, 602 
application after one month of delivery, 785 
payment, 787 
twelve months, 786 
for, 784, 786 

. order of eourse for, 791, 792 

appo^tmen^ for, 793, 794? 
between solicitor and client, 808, 809 
discretion of taxing master as to allowances, 797 
improper procedure as to, costs of, 792 
inspection of doounconte flowed for on, 805 
jurisdiction of the court aa to, 780, 781 

no order where application more than twelve months after 
payment, 790 

order for, when made, 784, 786 
*■ pai'ty and party, 807, 808 
persons entitled to, 781, 782 
procedure in the Chancery Division as to, 700 

King's Bench Division as to, 792, 793 

review of, 796 

service of order of course for, 793 
set-off on, 606 

special circumstances affecting, rule as to, 785, 786 
submission to pay on application for. when not necessary, 
792, 793 

when at instance of solicitor, 809 

requiring a special order, 791, 792 
c. where parties differ, procedure on, 800 

taxing master, allowance of special agreement by, 772 
discretion as to costs, 768, 769, 797 

counsel’s fees, 803 — 805 
in taxing party and party costs, 800 
of, not usually interfered with, 790 
duty^whftre two or more parties represented by same solicitor, 

issue of allocatur by, 795 

power to order sdioftor to pay interest^ 810 

powers of, 794 

the Daw Society, tee Law Society. 

third party, application to tax by, 786, 787 

( no hen against, 81Q, 817 ^ 

positiem. under special agreemon^ 778 
right to claim taxation of bill, 7o2, 783 
solicitor may be liable for negligence to, 764 
solicitor's liability to, principles applicable, 836, 830 
title, statutory liability of solicitor concealing instrument of, 887 
tort, liability of solicitor in respect of, 887 
IS'avelling expenses, allowance on taxation, 802 
^treble costs, provisions as to, 807 

trust deed, provision giving sQlicltor-tmBtee right tfi profit costs in, effect of, 
763 

fund^solicitor-tmatee no lie|i Uevot, 817 
property, liability otf sollcitm dealing with, 760 
trustee, co^ts of solicitor as, when oliaTgeaMe, 762, 763 
in tMUikzttptoy, retainet ofholieitor by, 786 
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tiustee in bankruptcy, right of solicitor as to costs when appointed 7G3 
trustees, costs as between solcitor and client awarded to, 798 
power to retom solicitor, 734, 736 
receipt of notice by solicitor acting for, effect of, 746 
right to authorise solicitor to receive mon^, 746 
undertakfog, committal as remedy |or breach of, 827 * ^ 

enforcement of solicitor’s, 830 
liability for contempt in respect of, 830 
may be apart from litigation, 832 
nature of, to be enforceable, 830, 831 
repay costs to, liability of solicitor on, 832 
when enforceable, 830 

unnecessary proceedings, disallowance of costs of, 805, 806 
unqualified persons, acts prohibited to be done by, 866, 867 
liability on acting for, 848, S-IO 
penalties for offences by, 866 
prohibition against, 855, 856 

unreasonable charges, as reason for taxation of bill, 785, 786 
Vexatious proceedings, disallowance of costs of, 80Ck 806 
waiver of lien, what amounts to, 820 ^ 

ward of court, address of, must be disclosed, 72^ 
will, solicitor may benefit under client’s, 752 
winding-up* proceedings, lien not affected by, 817, 818 
retainer of solicitor in^ 736 

witnesses, allowances to, scale, 802 ^ 

as to number allowed for qualifying, 802 * 

# power of the committee of the Daw Society as to attendance of. 
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